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 This appeal arises out of a multi-faceted business dispute between Joseph J. Balsamo 

and John J. Zorzit regarding Zorzit’s management of a company that they jointly owned, 

Balsamo Norino Properties, LLC (“BNP”). In 2012, Balsamo filed a multi-count civil 

action in the Circuit Court for Baltimore County asserting direct and derivative claims 

against Zorzit, other entities owned by him, and James Parks, CPA, an accountant who 

worked for BNP. Before trial, the parties entered into a stipulation that reduced the number 

of counts before the court to nine.1 These claims were tried before the circuit court, the 

Honorable Michael J. Finifter presiding.  

After a fifteen day court trial, as well as a post-trial accounting, the court entered a 

series of judgments resolving the parties’ claims. What is significant for purposes of this 

appeal is that: 

(1) The court denied relief as to Balsamo’s breach of contract and negligence claims 

based upon assertions that Zorzit had breached his fiduciary duties to BNP and Balsamo.  

(2) The court denied Balsamo’s request for the judicial dissolution and winding-up of 

BNP’s business.  

(3) The trial court ordered that an independent accounting be undertaken for BNP’s 

capital accounts. The accounting report recommended adjustments to the parties’ capital 

accounts based on the special auditor’s review of BNP’s financial records and in 

                                              

1 Submitted for trial were: Counts 3 and 17 (declaratory judgment); Count 9 (unjust 
enrichment); Count 6 (breach of contract/breach of fiduciary duties); Count 5 
(negligence/breach of fiduciary duties); Count 16 (professional negligence against James 
Parks, CPA); Count 1 (judicial dissolution of BNP); Count 2 (judicial winding up of BNP); 
and Count 4 (constructive trust and accounting). 
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accordance with the findings of fact and conclusions of law issued by the trial court. 

Balsamo filed exceptions to the report, which the court denied. 

(4) The court granted several forms of derivative relief, retitling more than $14 million 

assets and declaring that certain contracts were unenforceable against BNP. As a sequela 

to the grant of derivative relief, the court awarded Balsamo attorneys’ fees to be paid out 

of the recovered assets.2 

In his appeal, Balsamo presents three issues, which we have reworded: 

1. Did the trial court err in denying Balsamo’s requests that were premised on the 
assertion that Zorzit breached his fiduciary duties to BNP? 
  
2. Did the trial court abuse its discretion in denying Balsamo’s request for judicial 
dissolution and winding up of BNP? 
 
3. Did the Circuit Court err in denying Balsamo’s exception to an accounting 
report that credited Zorzit’s capital account with illegal gambling revenue in 
violation of Maryland public policy and contrary to evidence that such credit was 
not factually correct? 

Zorzit has filed a cross-appeal. His sole assertion is that the court’s award of attorneys’ 

fees was excessive. 

We will affirm the trial court’s judgment.  

                                              

2 Balsamo also filed a derivative claim asserting that Parks was negligent in his handling 
of BNP’s books and records. Parks asserted counterclaims against BNP and Balsamo. The 
trial court granted judgment in Parks’ favor on the malpractice claim, and in favor of BNP 
and Balsamo as to Parks’ claims. These parts of the court’s judgment are not at issue in 
this appeal. 
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Background 

 We can sometimes fulfill our obligations as an intermediate appellate court without 

necessarily “indulging the conceit that we could somehow say it better” than did the trial 

court. Sturdivant v. Maryland Dep’t of Health & Mental Hygiene, 436 Md. 584, 587–88 

(2014). This is such a case. In lieu of providing our own summary of the factual and legal 

background to this appeal, we adopt pages 1 through 44 of Judge Finifter’s comprehensive 

and well-reasoned Findings of Fact and Conclusions of Law dated March 4, 2015 (the 

“Memorandum Opinion”). (A copy of the Memorandum Opinion is attached as to this 

opinion as Exhibit A.) 

Analysis 

 The applicable standards of review are well-established. We will review a trial court’s 

interpretation of law de novo. Griffin v. Berman, 403 Md. 186, 195 (2008). In cases, such 

as the present one, which are tried before the court, we “will not set aside the judgment of 

the trial court on the evidence unless clearly erroneous, and will give due regard to the 

opportunity of the trial court to judge the credibility of the witnesses.” Md. Rule 8-131(c). 

The role of a court auditor is analogous to that of a magistrate. See Robinson v. Brodsky, 

268 Md. 12, 24 (1973). In exceptions proceedings regarding findings by a magistrate, a 

finding of fact will be set aside by the circuit court only if the court concludes that the 

finding was clearly erroneous. See Domingues v. Johnson, 323 Md. 486, 496 (1991); 

Guidash v. Tome, 211 Md. App. 725, 735–36 (2013). There is no reason why the same 

standard should not apply to an exception proceeding regarding findings by an auditor.  
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Assuming that the trial court’s decision is based on factual findings supported by 

substantial evidence, and the court correctly understands the law, we will reverse a 

discretionary ruling only when the decision is: 

well removed from any center mark imagined by the reviewing court and beyond 
the fringe of what that court deems minimally acceptable. That kind of distance 
can arise in a number of ways, among which are that the ruling either does not 
logically follow from the findings upon which it supposedly rests or has no 
reasonable relationship to its announced objective. 
 

North v. North, 102 Md. App. 1, 14 (1994). 

1. Breach of fiduciary duty 

 At trial, Balsamo presented breach of contract and negligence claims against Zorzit 

premised on his assertion that Zorzit breached his fiduciary duties to BNP and Balsamo 

himself. The trial court did not grant any of this relief. On appeal, Balsamo’s first 

contention is that he “established by a preponderance of the evidence that Zorzit breached 

most, if not all, of the fiduciary duties that a managing member owes to an LLC and its 

members.”  Therefore, he argues, we should reverse those parts of the court’s judgment 

denying his direct and derivative claims based on Zorzit’s breach of fiduciary duties, and 

remand with instruction to the trial court to enter judgment in his and BNP’s favor. He 

points to the following as supporting his breach of fiduciary duties claims: 

1. Zorzit claimed that Norino Properties (not BNP) was the owner of 100% of the 

beneficial interest in the Joppa Road Property. 

Judge Finifter unraveled the tangled skein of the Joppa Road transaction in pages 4 

through 10 of the Memorandum Opinion. He concluded that the property should be titled 

in BNP’s name. However, he specifically rejected Balsamo’s claim that Zorzit attempted 
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to acquire the property by fraud or concealment, finding instead that Zorzit’s claim to the 

property “was the product of a bona fide dispute.” Memorandum Opinion at 41. A fiduciary 

does not breach his or her duties to the principal by having a good faith dispute. Balsamo 

does not suggest that there was no evidence to support the court’s findings as to Zorzit’s 

state of mind. 

2. Zorzit laundered proceeds from Nick’s Amusements’ illegal activities through 

BNP’s operating account thereby exposing BNP’s assets to the government’s civil 

forfeiture claim.  

 

 Illegal conduct by a fiduciary—in this case, money laundering—can be the basis for a 

conclusion that there has been a breach of fiduciary duty. However, Judge Finifter found 

that Balsamo: 

knew and acquiesced to Nick’s Amusements using BNP to launder its illegal 
gambling proceeds. Mr. Balsamo also accepted the benefits of the vending 
proceeds. Certainly, Mr. Balsamo knew that there were ramifications to these 
actions.  
 

Memorandum Opinion at 27.  

Balsamo does not assert that any of these findings were clearly erroneous. Nor does he 

explain how Zorzit breached his fiduciary duties when Balsamo was aware of, and 

acquiesced to, the conduct that is the basis for the claim of breach of fiduciary duty.  

3. Zorzit claimed that BNP was obligated to indemnify Nick’s Amusement for 

amusement taxes, interest, and penalties, so he used BNP funds to pay over 

$191,000 of legal fees he incurred defending himself against the federal civil 

forfeiture action and the Maryland tax lien.  

 

 BNP signed an agreement with Nick’s Amusements (a company owned by Zorzit) 

wherein BNP agreed to indemnify Nick’s Amusements against claims arising out of BNP’s 
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ownership or operation of video poker machines. Memorandum Opinion at 15, 18. After 

the Internal Revenue Service and the State Comptroller imposed liens upon a number of 

businesses affiliated with Zorzit, including BNP and Nick’s Amusements, a dispute arose 

between Balsamo and Zorzit as to BNP’s obligations under the agreement. The trial court 

ultimately concluded that the indemnity agreement was not enforceable. Id. at 17–18. 

However, the court also found that Zorzit’s interpretation of the agreement was a 

reasonable one and therefore was not a breach of his duty to BNP. Memorandum Opinion 

at 29. Balsamo does not explain how the trial court’s assessment of Zorzit’s state of mind 

was clear error. 

 Balsamo is correct that Zorzit used BNP funds to pay for his attorney’s fees. But the 

federal civil forfeiture action and the state tax lien were imposed on BNP’s assets, so BNP 

benefitted from Zorzit’s efforts to resolve these matters. Moreover, as we have explained, 

the trial court found that Balsamo was aware of, and acquiesced to, Zorzit’s activities that 

led to the penalties and enforcement actions.  

4. Zorzit involved BNP in litigation against the attorney who represented his ex-

wife in their divorce proceedings. 

Zorzit also used BNP funds to pay for his legal fees in what the trial court and the 

parties term the “Tydings litigation,” which involved Zorzit’s contentions that his former 

spouse’s lawyer had defamed him, resulting in damage to the credit relationship between 
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Bank of America and various entities, including BNP.3 The trial court found that the 

Tydings action had been brought in good faith and that Balsamo failed to prove that Zorzit 

“acted unreasonably when he included BNP in the Tydings litigation.” Memorandum 

Opinion at 27. The court also found that Zorzit did not breach his fiduciary duties when he 

included BNP in the action. Id. at 30. 

5. Zorzit unilaterally obligated BNP to fund a deferred compensation agreement 

for his benefit.  

 
The trial court concluded that there was no justiciable controversy regarding the 

deferred compensation agreement Zorzit put into place to benefit himself because he 

revoked the agreement prior to trial, and so it was not otherwise addressed in the 

Memorandum Opinion.   

6. Zorzit failed to exercise care and diligence regarding the Lauzon Road property 

transaction. 

 

 Zorzit used BNP funds to acquire a property in Ontario, Canada—the Lauzon Road 

property. This parcel is titled in the name of Norino Properties, Inc., a Canadian corporation 

formed to hold title to the property. The trial court did not specifically address this 

transaction in the Memorandum Opinion. From what we can tell from the briefs, there is 

no dispute whatsoever that the beneficial owner of the property has always been BNP.  

                                              

3 Additional information about this dispute may be found in this Court’s unreported 
opinion in Norino Properties & Construction, Inc. et al. v. Ferrier R. Stillman, No. 30, 
September Term 2013. 



— Unreported Opinion — 
___________________________________________________________________________ 

- 8 - 

Balsamo asserts that BNP’s business records regarding the transaction were inaccurate 

and that there should have been a deed of trust on the property securing BNP’s interest in 

it. He doesn’t explain why this state of affairs (which has since been corrected by Zorzit) 

rose to the level of a breach of fiduciary duty on Zorzit’s part. He also points out there were 

improprieties regarding notary acknowledgments executed by Parks. Balsamo does not 

explain how these discrete pieces of information add up to an abuse of fiduciary duty on 

Zorzit’s part. We are not inclined to explore the matter further. See Konover Property Trust 

v. WHE Associates, 142 Md. App. 476, 494 (2002).   

7. Zorzit encumbered BNP assets for his personal benefit through the use of IDOTs 

secured by BNP properties, which IDOTs were released by his employee (Parks), 

who fraudulently notarized Balsamo’s signature. 

 

Balsamo refers us to a part of the Memorandum Opinion that discusses Balsamo’s 

derivative malpractice claim against James Parks, a certified public accountant who kept 

BNP’s financial records. Balsamo presented evidence that Parks assisted Zorzit in 

conjuring up fictitious loan documents in an attempt to reduce Zorzit’s apparent net worth 

during his divorce proceeding. This clearly would be improper, but the trial court 

concluded that there was no evidence that any of this damaged BNP. Memorandum 

Opinion 34–35. Balsamo does not explain how this would relate to a claim that Zorzit 

breached his fiduciary duties. See Konover, 142 Md. App. at 494. 

8. Zorzit caused BNP to pay 100% of Parks’ salary despite the fact that Parks 

performed accounting services for all of Zorzit’s companies. 

The trial court determined that BNP paid Parks’ salary, finding that from 2004 to 2012 

it reimbursed Nick’s Amusements and Norino Properties a total of $1,065,800, the full 
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amount of Mr. Parks’ salary. Memorandum Opinion at 12 n. 91. However, the trial court 

concluded that the statute of limitations barred this claim against Zorzit, because Balsamo 

knew or should have known about it, as Parks was hired in 2004.  

In conclusion, Balsamo has certainly identified evidence of improper conduct on 

Zorzit’s and Parks’ part. However, the trial court considered most of these matters and 

rejected them as a basis to conclude that Zorzit had breached his fiduciary duties. There 

was certainly evidence—some of it controverted, some of it not—that supported the trial 

court’s conclusions. His breach of fiduciary duty argument fails. 

2. Dissolution and winding up 

 Section 4A-903 of the Corporations and Associations Article (“CA”) of the Maryland 

Code sets out the requirements for a judicial dissolution of a limited liability corporation 

(emphasis added): 

On application by or on behalf of a member, the circuit court of the county in 
which the principal office of the limited liability company is located may decree 
the dissolution of the limited liability company whenever it is not reasonably 

practicable to carry on the business in conformity with the articles of organization 

or the operating agreement. 

 
 Maryland case law does not yet provide much guidance on what circumstances would 

render it not reasonably practicable to carry on the business. Crucially, though, the statute 

provides that the trial court “may” decree the dissolution of the limited liability corporation. 

The auxiliary verb means that the decision is one left to the discretion of the trial court, and 

our task is to review whether the trial court abused its discretion in arriving at its decision. 



— Unreported Opinion — 
___________________________________________________________________________ 

- 10 - 

See, e.g., 101 Geneva LLC v. Wynn, 435 Md. 233, 242 (2013) (In the context of Md. Rule 

14-207.1, the use of the term “may” “grants a circuit court discretion in these decisions.”) 

 Judge Finifter addressed Balsamo’s request for dissolution in pages 35–40 of the 

Memorandum Opinion. We adopt his analysis as our own. Even if we didn’t, there is no 

basis for us to conclude that the trial court’s decision to deny the request for dissolution 

was “beyond the fringe of what [this] court deems minimally acceptable” in terms of 

judicial decision-making” in light of the trial court findings. North, 102 Md. App. at 14. 

3. The exceptions to the independent accounting report 

 The trial court ordered an independent accounting of BNP’s capital accounts. The 

parties agreed on a certified public accountant, whom the court appointed as special 

auditor. The special auditor’s report was filed under seal. For our purposes, it’s sufficient 

to note that the special auditor recommended that Zorzit’s capital account should be 

increased by $783,722 and Balsamo’s capital account should be reduced by the same 

amount. Balsamo filed exceptions to the accounting, which the trial court denied without 

explanation. 

At this juncture, Balsamo presents three reasons why his exceptions should have been 

granted by the trial court. 

First, he asserts that a finding by the special auditor was clearly erroneous. The 

pertinent part of the special auditor’s report reads as follows (emphasis added): 

BNP’s income tax returns . . . did not report any of the vending transactions to 

income in any year, but treated these transactions as loans from partners. Loans 



— Unreported Opinion — 
___________________________________________________________________________ 

- 11 - 

from partners included the net vending receipts, and capital asset-related 
transactions unrelated to vending operations. 

•   •   •   • 

Finally, in the [Memorandum Opinion], Judge Finifter stated that, “Indeed, BNP 

never reported vending revenue on its tax returns. Neither partner has disputed 

Judge Finifter’s statement during the course of this engagement. 
 

To this Court, Balsamo argues that this conclusion is both factually incorrect and based 

upon a misreading of the relevant part Judge Finifter’s opinion. As to factual error, he 

points us to an affidavit prepared by his expert witness, William J. Bavis, CPA and 

submitted to the trial court in support of Balsamo’s exceptions to the special auditor’s 

report. E 309. Mr. Bavis averred that his examination of BNP’s records led him to the 

conclusion that BNP’s tax returns filed for 1999 through 2009 in fact did reflect vending 

machine income, although such income was often, although not always, mischaracterized 

on the federal and state returns.  

Balsamo also asserts that the special auditor misread a part of the trial court’s opinion. 

The trial court stated: 

The fact that the ledger entries evolved from “Vending Commissions” to “Rent” 
and “Collections” indicates intent to conceal the source of the funds. Indeed, BNP 
never reported vending revenue on its tax returns. 
 

Memorandum Opinion at 17. 

Consistent with Bavis’ affidavit, Balsamo asserts that the trial court did not state that 

vending revenues were never reported, but rather that they were not reported as vending 

revenues.  



— Unreported Opinion — 
___________________________________________________________________________ 

- 12 - 

 Second, Balsamo asserts that Zorzit was estopped from arguing to the special auditor 

that he “should receive a credit to his capital account for vending revenue reported on 

BNP’s tax returns” because he failed to raise this contention at trial, and affirmatively 

asserted to the trial court that minimal adjustments needed to be made. 

Finally, Balsamo argues that permitting Zorzit to retain the proceeds of his illegal 

activities “is against public policy,” and that he should be barred “from profiting in any 

manner from such activities.”  

None of these arguments are convincing. As to the first, Md. Rule 2-543(h) states in 

pertinent part (emphasis added): 

The exceptions shall be decided on the evidence presented to the auditor unless: 

(1) the excepting party sets forth with particularity the additional evidence to be 

offered and the reasons why the evidence was not offered before the auditor; and 

(2) the court determines that the additional evidence should be considered. If 
additional evidence is to be considered, the court may remand the matter to the 
auditor to hear the additional evidence and to make appropriate findings or 
conclusions or the court may hear and consider the additional evidence. 

 
The special auditor was appointed in May of 2015. He finished his report on April 29, 

2016 and promptly forwarded copies of it to counsel for the parties. The report was filed 

under seal in the circuit court on July 6, 2016. In his exceptions filed on August 26, 2016, 

Balsamo challenged, for the very first time, the special auditor’s conclusion that the trial 

court had found that BNP “never reported vending revenue on its tax returns” in the 

relevant years, a conclusion which, as the special auditor noted, was unchallenged by either 

party in the accounting proceeding. 
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During the exceptions hearing, the trial court asked Balsamo’s counsel to explain why 

the analysis contained in Bavis’s affidavit had not been presented to the special auditor. 

Counsel was unable to come up with a satisfactory response. In order to consider the Bavis 

affidavit, the trial court was required to make an affirmative ruling that the new evidence 

should be considered. Md. Rule 2-543(h). Because the court did not make such a ruling, 

we conclude that the trial court did not consider the Bavis affidavit. Without the affidavit, 

there was not a factual basis to grant the exception.   

Balsamo’s estoppel argument is similarly unavailing because he does not suggest that 

either he or the court was prejudiced by Zorzit’s original contention that no adjustment to 

the capital accounts was necessary. A showing of prejudice is a requirement for both 

judicial estoppel, Gordon v. Posner, 142 Md. App. 399, 426 (2002), and estoppel by 

admission. Eagan v. Calhoun, 347 Md. 72, 88 (1997).  

This brings us to Balsamo’s public policy argument. Zorzit has already settled with 

both the Internal Revenue Service and the Comptroller. Assuming for purposes of analysis 

that public policy demands some further mulcting, we can think of worthier recipients of 

the resulting windfall than Balsamo, who was aware of, and acquiesced to, the money 

laundering scheme. 

4. The award of Balsamo’s attorney’s fees 

 In his cross-appeal, Zorzit takes the position that the trial court erred in granting 

Balsamo attorney’s fees beyond what is allowed under CA § 4A-804, which governs the 

allocation of proceeds from a derivative suit. The statute provides: 
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If a derivative action is successful, in whole or in part, or if anything is received 
by the plaintiff as a result of a judgment, compromise, or settlement of an action 
or claim, the court: 
(1) May award the plaintiff reasonable expenses, including reasonable attorney’s 
fees; and 
(2) Shall direct the plaintiff to remit to the limited liability company the remainder 
of those proceeds. 
 

Zorzit contends that Balsamo was only entitled to recover up to $191,070.66, the 

amount of the attorney’s fees from the tax lien that Zorzit was ordered to reimburse to BNP. 

These were the only monetary proceeds of Balsamo’s derivative action, and by Zorzit’s 

reading, the “proceeds” referred to in CA § 4A-804 are limited to the cash or other liquid 

assets recovered as a result of the derivative action. He states that, “[h]ad the Circuit Court 

correctly interpreted § 4A-804 as limiting an award of attorney’s fees to the amount of 

liquid funds actually recovered through a successful derivative action, Balsamo would be 

entitled to no more than $191,070.66 as an award of attorney’s fees. Thus, the Court’s 

actual award of $816,393.43 in attorney’s fees to Balsamo was in error, and should be 

reversed.”  

 In a Memorandum Opinion and Order dated September 22, 2015, the trial court 

addressed the argument appellant now presents to us. The pertinent part of the opinion 

stated: 

[T]he statute makes it clear that a plaintiff can obtain reasonable attorney’s fees 
and expenses via two alternative routes. The first route is if the plaintiff’s 
derivative action is successful. The second route is if the plaintiff receives anything 
as a result of a judgment, compromise, or settlement of an action or claim. Had the 
General Assembly wanted to confine award of attorney’s fees and expenses to 
[derivative] actions that resulted in a monetary award, as is argued by Zorzit, then 
it would not have used alternative language in the beginning of the statute.  
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•   •   •   • 
When read as a whole, § 4A-804 is clear that a plaintiff need not recover monetary 
damages to obtain attorney’s fees and expenses. If a derivative action is successful, 
or if a plaintiff receives anything from bringing an action or a claim, the Court may 
award the plaintiff expenses and attorney’s fees. After that, the plaintiff must remit 
the remainder of those proceeds. The ‘proceeds,’ in this context, refers to anything 
of value received as a result of the lawsuit. If there are no cash proceeds, because 
the plaintiff recovered equitable remedies, then there is nothing to remit to BNP.  
 

(Citations omitted).  

 Once again, we adopt Judge Finifter’s analysis.  

To this Court, Zorzit argues that Little v. Cooke, 247 Va. 697, 717–721 (2007), stands 

for the contrary. It does not. The issue in Little was whether attorney’s fees were to be 

collected from the assets recovered or in addition to the assets recovered. 247 Va. at 720- 

21. Little provides no support for Zorzit’s contention.  

THE JUDGMENT OF THE CIRCUIT 

COURT FOR BALTIMORE COUNTY IS 

AFFIRMED. COSTS TO BE ALLOCATED: 

75% TO APPELLANT/CROSS-APPELLEE 

AND 25% TO APPELLEE/CROSS-

APPELLANT. 

 

 

 

 

 

 

 

EXHIBIT A IS ATTACHED. 
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