STANDI NG COMWM TTEE ON RULES OF PRACTI CE AND PROCEDURE

NOTI CE OF PROPOSED RULES CHANGES

The Rules Conmttee has submitted its One Hundred Fifty-
Ei ghth Report to the Court of Appeals, transmtting thereby
proposed new Title 7, Chapter 500 (Appeals fromthe O phans’
Court to the Grcuit Court) and Rule 6.1 (Appeal of Denial of ADA
Test Accommodati on) of the Rules Governing Adm ssion to the Bar
of Maryl and and proposed anendnents to Rules 1-101, 1-312, 1-326,
2-341, 2-402, 2-421, 2-422, 2-424, 2-432, 2-433, 2-504, 2-504.1,
2-509, 2-510, 2-511, 2-512, 2-521, 2-522, 3-510, 4-215, 4-217,
4-242, 4-246, 4-262, 4-263, 4-264, 4-265, 4-301, 4-312, 4-313,
4- 314, 4-326, 4-327, 4-341, 4-502, 4-503, 4-643, 5-101, 5-606,
5-609, 5-803, 5-902, 6-122, 6-413, 6-451, 6-455, 6-463, 6-464,
8-111, 8-204, 10-202, 10-203, 10-205, 10-213, 10-301, 10-302, 10-
304, 13-102, 15-207, 16-107, 16-307, 16-308, 16-602, 16-608, 16-
610, 16-701, 16-731, 16-735, 16-737, 16-743, 16-751, 16-771, 16-
808, 16-813, 16-815, 16-1004, and 16-1006; Fornms 4-503.1 and
4-503. 2; Appendi x: FormlInterrogatories, Form3 and Form 7;
Appendi x: The Maryl and Lawyers’ Rul es of Professional Conduct,
Rules 3.5 and 8.1; Appendix: Maryland Code of Conduct for Court
Interpreters, Canon 3; and Rules 1, 6, 9, 13, and 22 of the Rules

Governing Admission to the Bar of Maryl and.



The Commttee’s One Hundred Fifty-Ei ghth Report and the

proposed new rul es, forms, and amendnents are set forth bel ow

| nterested persons are asked to consider the Commttee’s
Report and proposed rul es changes and to forward on or before

Novenber 13, 2007 any witten comments they nay wi sh to make to:

Sandra F. Hai nes, Esq.
Reporter, Rules Comm ttee
2011- D Commerce Park Drive

Annapolis, Maryland 21401

ALEXANDER L. CUWMM NGS
Cerk

Court of Appeals of Maryl and



Sept enber 26, 2007

ONE_HUNDRED FI FTY- El GHTH REPORT
OF THE
STANDI NG COVM TTEE ON RULES
OF PRACTI CE AND PROCEDURE

The Honor abl e Robert M Bell
Chi ef Judge
The Honorable Irma S. Raker
The Honorable Genn T. Harrell, Jr.
The Honorable Lynne A Battaglia
The Honorable C ayton G eene, Jr.
Judges
The Court of Appeals of Maryl and
Robert C. Murphy Courts of Appeal Building
Annapol is, Maryland 21401

Your Honors:

The Rules Conmmttee submts this, its One Hundred Fifty-
Ei ghth Report, and recommends that the Court adopt the proposed
Rul es changes transmtted with this Report. The proposed changes
fall into fifteen categories. Following is a brief description
of the principal proposals in each category.

In |Category Onej are proposed amendnments to Rules 2-402, 2-
421, 2-422, 2-424, 2-433, 2-504, 2-504.1, and 2-510 that relate
to discovery of electronically stored information (“E. S.1.7).
The primary sources reviewed by the Committee in drafting the
Rul es i nclude the 2006 anendnents to the Federal Rules of Givil
Procedure! and proposed anendnents to Federal Rule of Evidence
502; the Sedona Conference, The Sedona Principles: Best Practices
Recommendati ons and Principles for Addressing El ectroni c Docunent
Production (2d ed. 2007); Conference of Chief Justices,



Quidelines for State Trial Courts Regarding D scovery of

El ectronically Stored Information; and Maryl and Busi ness and
Technol ogy Case Managenent Program Electronic Data D scovery
GQuidelines. After the Conmttee approved its recomrendati ons,
the Di scovery and Style Subcommittees al so reviewed the Uniform
Rules Relating to Discovery of E.S.I., which were adopted by the
Nat i onal Conference of Commi ssioners on Uniform State Laws at its
Jul y- August 2007 neeting. |In the Commttee’ s opinion, the
anmendnents transmtted with this Report represent the best of the
sources revi ewed.

Also in this Category are conform ng anmendnments to Rul es 2-
432 and 16-808, Forns 3 and 7 of the FormlInterrogatories, and
Rul e 22 of the Rules Governing Adnmission to the Bar of Maryl and.
I ncluded in the proposed changes to Rule 2-510 is an anendnent to
section (i), unrelated to E.S. 1., that expands upon a procedure
currently applicable solely to custodians of records of health
care providers to allow all custodians of records to respond to a
subpoena to produce records at trial by providing the records to
the clerk of the court in lieu of the custodian appearing in
person, unless expressly commanded to do so by the subpoena.

Category TMD!consists of amendnents to Rules 2-509, 2-511
2-5127 2- , 2-522, 4-312, 4-313, 4-314, 4-326, 4-327, 4-643, 5-
606, 16-107, and 16-1004; Rule 3.5 of the Maryland Lawers’ Rul es
of Professional Conduct; and Canon 3 of the Maryl and Code of
Conduct for Court Interpreters. The proposed anendnents
I npl emrent and suppl enent statutory changes concerning jury
sel ection and service made by Chapter 372, Acts of 2006 (HB
1024), and are nore fully described in a Reporter’s Note
foll owi ng each Rul e.

The three Rules in [CaTeégory Three|pertain to discovery in
crimnal cases. Under a proposed amendnent to Rule 4-301

di scovery in an action transferred to a circuit court upon a jury
trial demand made in accordance with subsection (b)(1)(A) of the
Rul e is governed by Rule 4-263; in all other actions transferred
to a circuit court upon a jury trial demand, discovery is
governed by Rule 4-262. Anmendnents to Rule 4-263 are proposed to
clarify the State’ s di scovery obligations under Brady v.

Maryl and, 373 U. S. 83 (1963) and its progeny and make ot her
changes to discovery in a crimmnal action in a circuit court, as
explained in the Reporter’s note that follows the Rule. Proposed
amendnents to Rule 4-262 track the anendnents to Rule 4-263 to
the extent the Conmttee believes desirable in the District

Court.

[Category Four] conpri ses proposed anendnents to seven ot her
Rules in Title 4. A reference to a new statute, Code, Crim nal
Procedure Article, 85-214, concerning posting bond, is added to
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Rul e 4-217 (g). An anmendnent to Rule 4-246 (b) requires that a
circuit court, in accepting a defendant’s waiver of the right to
atrial by jury, determ ne and announce on the record that the
wai ver is made know ngly and voluntarily. A Conmttee note and
cross reference followi ng the section provide guidance to the
trial court in making the determ nation. The requirenment of a
determ nation by the court and announcenent on the record also is
added to Rule 4-215, as to a defendant’s wai ver of counsel, and
Rul e 4-242, as to the entry of a plea of guilty or nolo
contendere. Additionally, Rule 4-242 is anmended by the addition
of an advi senent concerning the coll ateral consequence of
registration as a sexual offender after entry of a plea of guilty
or nolo contendere to a sexual offense. Proposed anendnments to
Rul es 4-265, 4-264, and 4-341 also are included in this category.

Amendnents to conform Rul es 1-101, 4-502, and 4-503 and
Forms 4-503.1 and 4-503.2 to recent statutory changes pertaining
to expungenents are in [Category Fivel The proposed Rul es changes
addr ess expungenent of certain records of civil offenses or
infractions, as authorized by Chapter 388, Acts of 2007 (HB 278),
and the automati c expungenent of records of arrests, detentions,
or confinenents occurring after Cctober 1, 2007 where no charges
were filed, as required by Chapter 63, Acts of 2007 (HB 10).

[Category Six] consists of anendnents to four Rules in Title
6, suggested by the Maryl and Register of WIIls Association. The
Commi ttee recomends adoption of the Association’s suggested
changes to Rul es 6-122, 6-413, 6-451, and 6-455.

[Category seven] conprises new Title 7, Chapter 500, Appeals
fromthe Orphans’ Court to the Circuit Court, and rel ated
anendnents to Rules 6-463 and 6-464. The new Chapter is proposed
so that these appeals will be handled nore uniformy throughout
the State.

[Category Ergnt] contains proposed anendnents to Rul es 8-204,
8-111, and 1-326 that conformthe Rules to Chapter 260, Acts of
2006 (SB 508), which amended Code, Crim nal Procedure Article,
811-103 by extending the right to file an application for |eave
to appeal to a victimof a delinquent act that would be a viol ent
crime if commtted by an adult.

In are proposed anendnents to Rul es 10-202,
10- 203, 10-205, 10-301, 10-302, and 10-304. The Rul es changes
reflect the addition, by Chapter 250, Acts of 2007 (HB 672), of
licensed certified clinical social workers to the list of health
care professionals who may eval uate the conpetency of all eged
di sabl ed persons of whom a guardi anship is sought.



[Category Ten]contai ns Rul es changes to inplenent Chapter
256, Acts of 2007 (HB 792), which anended Code, Fam |y Law
Article, 810-119.3 to include the Court of Appeals as one of the
| icensing authorities that can issue a sanction agai nst an
obligor who is in arrears in paying child support. The statute
provides that if the person in arrears is an attorney, the Child
Support Enforcenent Admi nistration may refer the natter to the
Attorney Gievance Conm ssion for disciplinary action. To nake
the Rul es consistent with the statutory change, anmendnents to
Rul es 15-207, 16-701, 16-731, and 16-751 and conform ng
anendnents to Rule 16-771 and Rule 8.1 of the Maryl and Lawyers’
Rul es of Professional Conduct are proposed.

I n[Category Eleven| are proposed anendnents to Rul es 16-610,
16- 602, and 16-608, pertaining to Interest on Lawer Trust
Accounts (“1OLTA’). The anendnents require a financi al
Institution that w shes to be an “approved financi al
institution,” as defined in Rule 16-602 a, to enter into an
agreenent to pay on I OLTA accounts interest conputed in
accordance with Rule 16-610 b 1 (D). The anendnents are intended
to provide to the Maryland Legal Services Fund a rate of interest
on | OLTA accounts that is conparable to the rate offered on
simlar non-1CLTA accounts.

Proposed anmendnents to Rul es 16-743, 16-735, and 16-737 that
clarify provisions concerning reconmendati ons by a Peer Review
Panel are contained in |Category Twelvel] The anendnents require
the Panel to transmt to the Attorney Gievance Conm ssion any
reconmended di sposition that is agreed upon by Bar Counsel and
the attorney who is the subject of the Panel proceeding. |If
there is no agreenent, the Panel transmts to the Conmm ssion the
Panel * s i ndependent reconmendati on, which nust be one of the four
di spositions listed in new subsection (e)(2) of Rule 16-643.

In [Cateqory Thirteern are proposed Rul es changes concerning
retired judges approved for recall for tenmporary service under
Maryl and Constitution, Article IV, 83A Anendnents to Rule 16-
813 permt a fornmer judge approved for recall to conduct
alternative dispute proceedings in a private capacity, subject to
certain restrictions, many of which are based upon Florida’s
Canon 5F 2. The anendnents al so nake the entire Maryl and Code of
Judi ci al Conduct, other than Canon 4C, applicable to forner
j udges approved for recall and clarify the recusal obligations of
a former judge. Rule 16-815 is anmended to require the filing of
a financial disclosure statenment by a forner judge approved for
recal | .

Cateqory Fourteen consists of proposed new Rule 6.1 and
anendnents to Rules 1, 6, 9, and 13 of the Rules Governing

Adm ssion to the Bar (“RGAB”). The Rules changes add to the RGAB
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a procedure by which an applicant for adm ssion to the bar may
appeal a decision of the Board of Law Exam ners denying the
applicant’s request for a testing accommodati on under the
Anmericans with Disabilities Act, 42 U S.C. 812101, et seq. New
Rule 6.1 creates a ni ne-nenber Acconmmpdati on Review Commttee. A
panel of three nmenbers (two | awers and one non-|lawer) conducts
an evidentiary hearing and nmakes its recomendati on, to which the
applicant or the Board nmay file exceptions. The Court of Appeals
hears the exceptions on the record nade before the panel. If no
exceptions are filed, the Board provides the acconmodation, if
any, recommended by the panel.

The final category, [Category_Fitreen, contains m scel |l aneous
Rul es changes, nostly “housekeepi ng” anendnents, that do not fal
into any of the other categories. Included in this category are
proposed anmendnents to Rules 1-312, 2-341, 3-510, 5-101, 5-609,
5-803, 5-902, 10-213, 13-102, 16-307, 16-308, and 16-1006.

For the guidance of the Court and the public, follow ng each
proposed rules change is a Reporter’s Note describing the reasons
for the proposal and any changes that woul d be effected in
current law or practice. W caution that these Reporter’s Notes
were prepared initially for the benefit of the Rules Conm ttee;
they are not part of the Rules and have not been debated or
approved by the Conmittee; and they are not to be regarded as any
kind of official comment or interpretation. They are included
solely to assist the Court in understanding sone of the reasons
for the proposed changes.

Respectful ly submtted,

Joseph F. Murphy, Jr.
Chai r per son

Linda M Schuett
Co- Chai r person

i/ Attached as an Appendix to this Report is a chart conparing
t he proposed changes to the Maryland Rules with recent changes
to the Federal Rules.

JFM LMS: cdc



MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-402 to add a reference to “electronically

stored information,” to delete certain | anguage from subsecti on
(b)(1) and add the word “nodify” to it, to add a new subsection
(b)(2) pertaining to electronically stored information not
reasonably accessible, to add a new section (e) pertaining to
clainms of privilege or protection, to change internal references,

to add Commttee notes, and to nmake stylistic changes, as

foll ows:

Rul e 2-402. SCOPE OF DI SCOVERY
Unl ess otherwise Iimted by order of the court in accordance
with these rules, the scope of discovery is as follows:
(a) GCenerally
A party may obtain discovery regarding any matters- that is
not privileged, including the existence, description, nature,

custody, condition, and |ocation of any docunments, electronically

stored information, er—ether and tangi ble things and the identity

and | ocati on of persons having know edge of any di scoverabl e
matter, if the matter sought is relevant to the subject matter

I nvolved in the action, whether it relates to the claimor
defense of the party seeking discovery or to the claimor defense
of any other party. It is not ground for objection that the

I nformati on sought is already known to or otherw se obtainable by
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the party seeking discovery or that the information will be

i nadm ssible at the trial if the information sought appears
reasonably calculated to |l ead to the discovery of adm ssible
evidence. An interrogatory or deposition question otherw se
proper is not objectionable nmerely because the response invol ves
an opinion or contention that relates to fact or the application
of law to fact.

(b) Aterations Limtations and Modifications; Electronically

Stored Informati on Not Reasonably Accessible

(1) Generally

In a particular case, the court, on notion or on its own
initiative and after consultation with the parties, by order may
limt or atter—the+i+mts—+n nodify these rules on the | ength and
nunber of depositions, the nunber of interrogatories, the nunber
of requests for production of docunents, and the nunber of
requests for admi ssions. The court shall limt the frequency or
extent of use of the discovery nmethods ot herw se permtted under
these rules if it determnes that % (A) the discovery sought is
unr easonably cumul ative or duplicative or is obtainable fromsone
ot her source that is nore convenient, |ess burdensone, or |ess
expensive; {2y (B) the party seeking discovery has had anple
opportunity by discovery in the action to obtain the information
sought; or 3) (C the burden or expense cost of the proposed
di scovery outweighs its likely benefit, taking into account the
conplexity of the case, the anobunt in controversy, the parties

resources, the inportance of the issues at stake in the
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l[itigation, and the inportance of the proposed discovery in
resol ving the issues.

(2) Electronically Stored Informati on Not Reasonably

Accessi bl e

A party may decline to provide discovery of

electronically stored information on the ground that the sources

are not reasonably accessible because of undue burden or cost. A

party who declines to provide discovery on this ground shal

identify the sources alleged to be not reasonably accessible and

state the reasons why production fromeach identified source

woul d cause undue burden or cost. The statenent of reasons shal

provi de enough detail to enable the requesting party to eval uate

t he burdens and costs of providing the discovery and the

likelihood of finding responsive information in the identified

sour ces. On a notion to conpel discovery, the party from whom

di scovery is sought shall first establish that the infornation is

not reasonably accessi bl e because of undue burden or cost. | f

that showing is nade, the party requesting discovery shal

establish that its need for the discovery outweighs the burden

and cost of locating, retrieving, and producing the information.

| f persuaded that the need for discovery does outwei gh the burden

and cost, the court nay order discovery and specify conditions,

i ncludi ng an assessnent of costs.

Committee note: The term“electronically stored information” has
t he sane broad neaning in this Rule that it has in Rule 2-422,
enconpassi ng, w thout exception, whatever is stored
electronically. Subsection (b)(2) addresses the difficulties
that may be associated with locating, retrieving, and providing
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di scovery of sonme electronically stored information. Odinarily,
t he reasonable costs of retrieving and reviewing electronically
stored information are borne by the responding party. At tines,
however, the infornation sought is not reasonably available to

t he responding party in the ordinary course of business. For
exanpl e, restoring deleted data, disaster recovery tapes,
residual data, or |legacy systens may involve extraordinary effort
or resources to restore the data to an accessible format. This
subsection enpowers the court, after considering the factors
listed in subsection (b)(1), to shift or share costs if the
demand i s unduly burdensone because of the nature of the effort
involved to conply and the requesting party has denonstrated
substantial need or justification. See, The Sedona Conference,
The Sedona Principles: Best Practices Recomendati ons and
Principles for Addressing El ectroni c Docunent Production, (2d ed.

2007), Principle 13 and rel ated Comment.

(c) Insurance Agreenent

A party may obtain discovery of the existence and contents
of any insurance agreenent under which any person carrying on an
i nsurance business mght be liable to satisfy part or all of a
j udgnment that mght be entered in the action or to indemify or
rei nburse for paynents made to satisfy the judgnent. |Information
concerning the insurance agreenent is not by reason of disclosure
adm ssible in evidence at trial. For purposes of this section,
an application for insurance shall not be treated as part of an

I nsurance agreenent.

(d) Frat—Preparat+on—Mater+als Wrk Product
Subj ect to the provisions of sections fey—and—+r (f) and

(g) of this Rule, a party may obtain discovery of docunents,

electronically stored information, er—ether and tangi bl e things

prepared in anticipation of litigation or for trial by or for
anot her party or by or for that other party's representative

(including an attorney, consultant, surety, indemitor, insurer,
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or agent) only upon a showing that the materials are di scoverable
under section (a) of this Rule and that the party seeking

di scovery has substantial need for the materials in the
preparation of the case and is unable w thout undue hardship to
obtain the substantial equivalent of the materials by other

means. | n ordering discovery of these materials when the

requi red show ng has been made, the court shall protect against

di scl osure of the nental inpressions, conclusions, opinions, or

| egal theories of an attorney or other representative of a party
concerning the litigation.

(e) ddains of Privilege or Protection

(1) Information Wthheld

A party who withholds information on the ground that it

is privileged or subject to protection shall describe the nature

of the docunents, electronically stored i nformation,

comruni cations, or things not produced or disclosed in a nanner

that, without revealing the privileged or protected information,

will enable other parties to assess the applicability of the

privilege or protection.

(2) Information Produced

Wthin a reasonable tine after information i s produced

in discovery that is subject to a claimof privilege or of

protection, the party who produced the information shall notify

each party who received the information of the claimand the

basis for it. Pronptly after being notified, each receiVving

party shall return, sequester, or destroy the specified
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informati on and any copies and nay not use or disclose the

information until the claimis resolved. A receiving party who

wi shes to deternmne the validity of a claimof privilege shal

pronptly file a notion under seal requesting that the court

determine the validity of the claim A receiving party who

di scl osed the infornmation before being notified shall take

reasonable steps to retrieve it. The producing party shal

preserve the information until the claimis resol ved.

Comm ttee note: Subsection (e)(2) allows a producing party to
assert a claimof privilege or work-product protection after
producti on because it is increasingly costly and time-consuning
to review all electronically stored information in advance.

Unlike the corresponding federal rule, a party nmust raise a claim
of privilege or work product protection within a “reasonabl e
tinme.” See Elkton Care Center Associates v. Quality Care
Managenent, Inc., 145 Md. App. 532 (2002).

(3) FEffect of Inadvertent D sclosure

A disclosure of a communi cation or information covered

by the attorney-client privilege or work product protection does

not operate as a waiver if the holder of the privilege or work

product protection (A) made the disclosure inadvertently, (B)

t ook reasonabl e precautions to prevent disclosure, and (C) took

reasonably pronpt neasures to rectify the error once the hol der

knew or should have known of the disclosure.

Committee note: Courts in other jurisdictions are in conflict
over whether an inadvertent disclosure of privileged information
or work product constitutes a waiver. A few courts find that a
di sclosure nust be intentional to be a waiver. Mst courts find
a waiver only if the disclosing party acted carelessly in

di scl osing the communi cation or information and failed to request
its return in a tinely manner. A few other courts hold that any
m st aken di sclosure of protected information constitutes waiver
wi thout regard to the protections taken to avoid such a

di sclosure. See generally Hopson v. City of Baltinore, 232
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F.RD. 228 (D. M. 2005) for a discussion of this case |aw.

Thi s subsection opts for the mddl e ground: inadvertent
di sclosure of privileged or protected infornmation in connection
with a state or federal proceeding constitutes a waiver only if
the party did not take reasonabl e precautions to prevent
di scl osure and did not nake reasonable and pronpt efforts to
rectify the error. This positionis in accord with Maryl and
common | aw, see, e.q., Elkton Care Center Associates v. Quality
Care Managenent, Inc., 145 Md. App. 532 (2002), and the majority
vi ew on whether inadvertent disclosure is a waiver. See, e.qQ.,
Zapata v. IBP, Inc., 175 F.R D. 574, 576-77 (D. Kan. 1997) (work
product): Hydraflow, Inc. v. Enidine, Inc., 145 F.R D. 626, 637
(WD.N Y. 1993) (attorney-client privilege): Edwards v. Wit aker

868 F. Supp. 226, 229 (MD. Tenn. 1994) (attorney-client
privilege).

(4) Controlling Effect of Court Orders and Agreenents

Unl ess incorporated into a court order, an agreenent as

to the effect of disclosure of a conmunication or infornmation

covered by the attorney-client privilege or work product

protection is binding on the parties to the agreenent but not on

ot her persons. If the agreenent is incorporated into a court

order, the order governs all persons or entities, whether or not

they are or were parties.

Committee note: Parties may agree to certain protocols to
mninmze the risk of waiver of a claimof privilege or
protection. One exanple is a “clawback” agreenent, neani ng an
agreenent that production will occur w thout a waiver of
privilege or protection as long as the producing party pronptly
identifies the privileged or protected docunents that have been
produced. See The Sedona Conference, The Sedona Principl es:
Best Practices Recomrendati ons and Principles for Addressing

El ectroni ¢ Docunent Production, (2d ed. 2007), Comment 10. a.
Anot her _exanple is a “quick peek” agreenent, neaning that the
respondi ng party provides certain requested naterials for initial

exam nation without waiving any privilege or protection. The
requesting party then designates the docunents it w shes to have
actually produced, and the producing party may assert any
privilege or protection. 1d., Comment 10.d.
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Subsection (e)(4) codifies the well-established proposition
that parties can enter into an agreenent to limt the effect of
wai ver by di scl osure between or anong them See, e.q.. Dowd v.
Cal abrese, 101 F.R D. 427, 439 (D.D.C. 1984) (no waiver where the
parties stipulated in advance that certain testinony at a
deposition “would not be deened to constitute a waiver of the
attorney-client or work product privileges”): Zubul ake v. UBS
Warburg LLC, 216 F.R D. 280, 290 (S.D.N.Y. 2003) (noting that
parties may enter into “so-called ‘claw back’ agreenents that
allow the parties to foreqgo privilege review altogether in favor
of an agreenent to return inadvertently produced privil eged
docunents”). O course, such an agreenent can bind only the
parties to the agreenent. The subsection nakes clear that if
parties want protection froma finding of waiver by disclosure in
separate litigation, the agreenent nust be made part of a court
order. Confidentiality orders are inportant in limting the
costs of privilege review and retention, especially in cases
involving electronic discovery. The utility of a confidentiality
order is substantially dinmnished if it provides no protection
outside the particular litigation in which the order is entered.
Parties are unlikely to be able to reduce the costs of pre-
production review for privilege and work product if the
consequence of disclosure is that the informati on can be used by
nonparties to the litigation.

Subsection (e)(4) provides that an agreenent of the parties
governing confidentiality of disclosures is enforceabl e against
nonparties only if it is incorporated in a court order, but there
can be no assurance that this enforceability will be recognized
by courts other than those of this State. There is sone dispute
as to whether a confidentiality order entered in one case can
bi nd nonparties fromasserting waiver by disclosure in separate
litigation. See generally Hopson v. City of Baltinore, 232 F.R D
228 (D. Md. 2005), for a discussion of this case | aw.

ey (f) Trial Preparation - Party's or Wtness' Oamn Statenent
A party may obtain a statenent concerning the action or
its subject matter previously made by that party w thout the
show ng required under section (d) of this Rule. A person who is
not a party may obtain, or nmay authorize in witing a party to
obtain, a statenment concerning the action or its subject matter
previ ously nade by that person without the show ng required under

section (d) of this Rule. For purposes of this section, a
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statenment previously made is (1) a witten statenent signed or
ot herwi se adopted or approved by the person making it, or (2) a
st enographi c, nechanical, electrical, or other recording, or a
transcription thereof, that is a substantially verbatimrecital
of an oral statenent by the person maeking it and
cont enpor aneousl y recorded.
5 (g) Trial Preparation - Experts
(1) Expected to be Called at Trial
(A) GCenerally
A party by interrogatories may require any other party

to identify each person, other than a party, whomthe other party
expects to call as an expert witness at trial; to state the
subj ect matter on which the expert is expected to testify; to
state the substance of the findings and the opinions to which the
expert is expected to testify and a sunmary of the grounds for
each opinion; and to produce any witten report made by the
expert concerning those findings and opinions. A party also may
t ake the deposition of the expert.
Committee note: This subsection requires a party to disclose the
name and address of any w tness who may give an expert opinion at
trial, whether or not that person was retained in anticipation of
litigation or for trial. Cf. Dorsey v. Nold, 362 Mi. 241 (2001).
See Rule 104.10 of the Rules of the U S. District Court for the
District of Maryland. The subsection does not require, however,
that a party nane hinself or herself as an expert. See Turgut v.
Levin, 79 Md. App. 279 (1989).

(B) Additional Disclosure with Respect to Experts Retained

in Anticipation of Litigation or for Trial
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In addition to the discovery permtted under
subsecti on (-(HAr (g) (1) (A) of this Rule, a party by
interrogatories may require the other party to sunmarize the
gualifications of a person expected to be called as an expert
witness at trial and whose findings and opinions were acquired or
obtained in anticipation of litigation or for trial, to produce
any available |ist of publications witten by that expert, and to
state the terns of the expert's conpensation.

(2) Not Expected to be Called at Trial
When an expert has been retained by a party in
anticipation of litigation or preparation for trial but is not
expected to be called as a witness at trial, discovery of the
identity, findings, and opinions of the expert may be obtained
only if a show ng of the kind required by section (d) of this
Rul e i s made.
(3) Fees and Expenses of Deposition
Unl ess the court orders otherw se on the ground of
mani fest injustice, the party seeking discovery: (A) shall pay
each expert a reasonable fee, at a rate not exceeding the rate
charged by the expert for time spent preparing for a deposition,
for the tine spent in attending a deposition and for the tine and
expenses reasonably incurred in travel to and fromthe
deposition; and (B) when obtaining discovery under subsection
2 (9)(2) of this Rule, shall pay each expert a reasonable
fee for preparing for the deposition.

Source: This Rule is derived as foll ows:
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Section (a) is derived fromforner Rule 400 ¢ and the 1980
version of Fed. R Cv. P. 33 (b).

Section (b) is new and is derived fromthe 2000 version of Fed.
R GCv. P. 26 (b) (2), except that subsection (b)(2) is derived
fromthe 2006 Fed. R CGv. P. 26 (b)(2)(B)

Section (c) is new and is derived fromthe 1980 version of Fed.
R Cv. P. 26 (b) (2).

Section (d) is derived fromfornmer Rule 400 d.

Section (e) is new and is derived fromthe 2006 version of Fed.
R Gv. P. 26 (b)(5).

Section ey (f) is derived fromforner Rule 400 e.

Section - (qg)

Subsection (%) (g)(1) is derived in part fromthe 1980
version of Fed. R Cv. P. 26 (b)(4) and forner Rule 400 f and is
in part new.

Subsection (H2) (g)(2) is derived fromthe 1980 version of
Fed. R Civ. P. 26 (b)(4) and forner Rule Ul2 b.

Subsection (H3) (g)(3) is derived in part fromthe 1980
version of Fed. R Cv. P. 26 (b)(4) and is in part new.

REPORTER S NOTE

Several of the Rules of Procedure for Maryland are proposed
for anmendnment to conformto changes in the federal rules
pertaining to e-discovery. The primary sources reviewed by the
Di scovery Subconmittee when it drafted the Rules include the 2006
anendnents to the Federal Rules of Procedure and proposed
anendnents to Federal Rule of Evidence 502; the Sedona
Conf erence, The Sedona Principles: Best Practices Recomendati ons
and Principles for Addressing El ectronic Docunent Production (2d
ed. 2007); Conference of Chief Justices, CGuidelines for State
Trial Courts Regarding D scovery of Electronically-Stored
I nformation; and Maryl and Busi ness and Technol ogy Case Managenent
Program Electronic Data Di scovery Quideli nes.

Section (a) of Rule 2-402 is anended to parallel Rule 2-422
(a) by recognizing that the scope of discovery enconpasses
el ectronically stored information as well as docunents and ot her
tangi bl e things relevant to the subject matter involved in the
action. The language is taken fromthe 2006 anendnents to
Fed. R Cv. P. 26 (a)(1)(B).

The Rules Comm ttee changed the | anguage in subsection
(b)(1), which had been borrowed fromFed. R Cv. P. 26
(b)(2)(A), for clarity. The |anguage of subsection (b)(2) is
derived fromthe | anguage of Fed. R GCv. P. 26 (b)(2)(B)

Consi stent with parallel changes to other sections of this
Rul e and other Rules, section (d) has been anended to add
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electronically stored information to the list of types of
di scovery a party may obtain.

Subsections (e)(1) and (e)(2) adopt the procedure
established in Fed. R Cv. P. 26 (b)(5) to allow the respondi ng
party to assert a claimof privilege or work product protection
after production. It is a procedural device for addressing the
i ncreasing costly and tinme-consumng efforts to reduce the nunber
of inevitable m stakes because of the anpbunt and nature of
el ectronically stored infornmation available in the present age.
Subsection (e)(3) was added by the Rules Conmttee to conformto
the common law in Maryland as set out in El kton Case Center
Associates v. Quality Case Managenent, Inc., 145 Ml. App. 532
(2002). Subsection (e)(4) and the Conmttee note followng it
were added by the Rules Conmittee as a result of Hopson v. City
of Baltinore, 232 F. R D. 228 (D. Ml. 2005), which pointed out
that a confidentiality agreenent between parties does not
necessarily apply to third persons.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-421 to add | anguage to section (c) referring to

“electronically stored information”, as foll ows:

Rul e 2-421. | NTERROGATORI ES TO PARTI ES

(c) Option to Produce Busi ness Records
When (1) the answer to an interrogatory nmay be derived or

ascertained fromthe business records, including electronically

stored information, of the party upon whomthe interrogatory has
been served or from an exam nation, audit, or inspection of those
busi ness records or a conpilation, abstract, or summary of them
and (2) the burden of deriving or ascertaining the answer is
substantially the sanme for the party serving the interrogatory as
for the party served, and (3) the party upon whomthe
interrogatory has been served has not already derived or
ascertained the information requested, it is a sufficient answer
to the interrogatory to specify the records fromwhich the answer
may be derived or ascertained and to afford to the party serving
the interrogatory reasonabl e opportunity to exam ne, audit, or

i nspect the records and to nake copies, conpilations, abstracts,
or sunmaries. A specification shall be in sufficient detail to

permt the interrogating party to locate and to identify, as
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readily as can the party served, the records from which the

answer may be ascertai ned.

REPORTER S NOTE

The amendnent to Rule 2-421 clarifies how the option to
produce business records to respond to an interrogatory operates
in the informati on age. The anendnent nakes clear that the
option to produce business records includes electronically stored
i nformation.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-422 to add to section (a) a reference to
“electronically stored information,” other |anguage broadeni ng
t he scope of discovery, and the word “desi gnated” nodifying the
| anguage “tangible things”; to add a sentence to section (b)
al l owi ng a discovery request to specify the form of
el ectronically stored information; to delete certain | anguage
fromsection (c) and to add to it | anguage pertaining to refusal
of the requested form to add a cross reference to Rule 2-402 at
the end of section (c); to add to subsection (d)(1l) a reference
to “electronically stored informati on” and to add | anguage
pertaining to the formof production of that information; to add
a new subsection (d)(2) stating that production of electronically
stored information is only required in one formand to add a

Committee note after it, as foll ows:

Rul e 2-422. DI SCOVERY OF DOCUMENTS, ELECTRONI CALLY STORED

| NFORMATI ON, AND PROPERTY

(a) Scope
Any party may serve one or nore requests to any other
party (1) as to itens that are in the possession, custody, or
control of the party upon whomthe request is served, to produce

and permt the party nmaking the request, or soneone acting on the
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party's behalf, to inspect and, copy, test, or sanple any

desi gnat ed docunents or electronically stored information

(including witings, draw ngs, graphs, charts, photographs, sound
recordi ngs, inmages, and other data or data conpilations stored in
any nmedium from which informati on can be obtained, translated, if
necessary, by the respondent through detection devices into
reasonably usable form or to inspect and copy, test, or sanple

any desi gnated tangi bl e things which constitute or contain

matters within the scope of Rule 2-402 (a); or (2) to permt
entry upon designated | and or other property in the possession or
control of the party upon whomthe request is served for the
pur pose of inspection, nmeasuring, surveying, photographing,
testing, or sanpling the property or any designated object or
operation on the property, within the scope of Rule 2-402 (a).
(b) Request

A request shall set forth the itens to be inspected,
either by individual itemor by category—ang—shat-, describe
each itemand category with reasonabl e particul arity—7Fhe
reguest—shatt ;| and specify a reasonable tinme, place, and manner
of making the inspection and performng the related acts. The

request may specify the formin which electronically stored

information is to be produced.

(c) Response
The party to whom a request is directed shall serve a
witten response within 30 days after service of the request or

within 15 days after the date on which that party's initial
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pl eadi ng or notion is required, whichever is later. The response
shall state, with respect to each itemor category, that (1)

i nspection and related activities will be permtted as requested,
urtess (2) the request is refused, IA—whieh—event—thereasons—for
refusa—shat—be——stated or (3) the request for production in a

particular formis refused. The grounds for each refusal shal

be fully stated. |If the refusal relates to part of an item or

category, the part shall be specified. |If a refusal relates to

the formin which electronically stored information i s requested

to be produced (or if no formwas specified in the reguest) the

respondi ng party shall state the formin which it would produce

the infornation.

Cross reference: See Rule 2-402 (b)(1) for a list of factors
used by the court to deternine the reasonabl eness of discovery
requests and (b)(2) concerning the assessnent of the costs of

di scovery.
(d) Production

(1) A party who produces docunents or electronically stored

information for inspection shall (A) produce themas—they—are the

docunents or information as they are kept in the usual course of

busi ness or shatt+ organize and | abel themto correspond with the

categories in the request, and (B) produce electronically stored

information in the formspecified in the request or, if the

request does not specify a form in the formin which it is

ordinarily maintained or in a formthat is reasonably usable.

(2) A party need not produce the sane electronically stored

information in nore than one form
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Committee note: Onsite inspection of electronically stored
information should be the exception, not the rule, because
litigation usually relates to the infornmational content of the
data held on a conputer system not to the operation of the
systemitself. In npbst cases, there is no justification for
direct inspection of an opposing party's conputer system See In
re Ford Mbtor Co., 345 F. 3d 1315 (11th Cr. 2003) (vacating
order allowing plaintiff direct access to defendant’s dat abases).

To justify onsite inspection of a conputer system and the
prograns used, a party should denpbnstrate a substantial need to
di scover the information and the | ack of a reasonable
alternative. The inspection procedure should be docunented by
agreenent _or in a court order and should be narrowy restricted
to protect confidential information and systeminteqrity and to
avoid giving the discovering party access to data unrelated to
the litigation. The data subject to inspection should be dealt
with in a way that preserves the producing party’s rights, as,
for exanple, through the use of neutral court-appointed
consultants. See, generally, The Sedona Conference, The Sedona
Principles: Best Practices Recommendati ons and Principles for
Addr essing El ectronic Docunent Production (2d ed. 2007), Comrent
6. c.

Source: This Rule is derived fromfornmer Rule 419 and the 1980
and 2006 versions of Fed. R Cv. P. 34.

REPORTER S NOTE

The amendnent to Rule 2-422 (a) adds “electronically stored
information” as a category subject to production, in addition to
docunents and other tangi ble things. The anendnents meke cl ear
that parties may request an opportunity to test or sanple
materi al s sought under the rule in addition to inspecting and
copyi ng them

Section (b) is anended to permt the requesting party to
designate the formin which it wants electronically stored
i nformati on produced. The form of production typically is nore
inmportant to the exchange of electronically stored information
than of hard-copy materials. Specifying the form should
facilitate the orderly, efficient, and cost-effective discovery
of electronically stored information. Different forns of
production may be appropriate for different types of
el ectronically stored infornmation, so the requesting party may
ask for this.

Section (c) requires that if the responding party objects to

respondi ng or objects to the formstated by the requesting party,
the responding party shall state fully the reasons for refusing
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to respond to the request. Section (c) also requires that if the
respondi ng party objects to the formof production, or if no form
was specified in the request, the responding party shall state
the formin which it would produce the information. Stating the
respondi ng party’s intended form before the production occurs may
permt the parties to identify and seek to resol ve disputes
before the cost and work of the production occurs.

A new cross reference after section (c) points out that Rule
2-402 (b)(1) contains a list of factors used by the court in
determ ning the reasonabl eness of discovery requests and that
Rul e 2-402 (b)(2) concerns the assessnent of the costs of
di scovery.

Subsection (d)(1) is anended to require that, just as with
paper docunents, if electronically stored information is
organi zed for production in a manner different fromwhich it is
kept in the ordinary course of business, it nust be organized and
| abel ed to correspond with the categories of the request for
production. This subsection also provides that if the form of
production is not specified by the parties, agreenent, or court
order, the responding party shall produce electronically stored
information in a formthat is reasonably usable. Under sone
ci rcunst ances, the responding party nmay need to provi de sone
reasonabl e amount of technical support, information on
application software, or other reasonabl e assistance to enable
the requesting party to use the information. The Conmittee note
after section (d) provides that to justify onsite inspection of a
conput er system and the prograns used, a party should denonstrate
a substantial need to discover the information and a | ack of a
reasonabl e al ternati ve.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-424 to add a reference to “electronically

stored informati on”, as foll ows:

Rul e 2-424. ADM SSI ON OF FACTS AND GENUI NENESS OF DOCUMENTS

(a) Request for Adm ssion
A party nay serve one or nore witten requests to any
ot her party for the adm ssion of (1) the genui neness of any

rel evant docunents or electronically stored i nformati on descri bed

in or exhibited with the request, or (2) the truth of any

rel evant matters of fact set forth in the request. Copies of
docunents shall be served wth the request unless they have been
or are otherw se furnished or made avail able for inspection and
copying. Each matter of which an adm ssion is requested shall be

separately set forth

REPORTER' S NOTE

The amendnent to Rule 2-424 (a) adds a reference to
“electronically stored information” to clarify that parties nmay
request the adm ssion of the genuineness of this type of
information as well as relevant docunents. Corollary Fed. R
Cv. P. 36 (a) does not expressly address electronically stored
information. The Comrittee believes this to be an inadvertent
om ssion in the federal drafting process.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-433 to add a new section (b) pertaining to | oss

of electronically stored information, as foll ows:

Rul e 2-433. SANCTI ONS

(a) For Certain Failures of Discovery
Upon a notion filed under Rule 2-432 (a), the court, if it

finds a failure of discovery, nay enter such orders in regard to
the failure as are just, including one or nore of the follow ng:

(1) An order that the matters sought to be discovered, or any
ot her designated facts shall be taken to be established for the
pur pose of the action in accordance with the claimof the party
obtai ning the order

(2) An order refusing to allowthe failing party to support
or oppose designated clains or defenses, or prohibiting that
party fromintroduci ng designated matters in evidence; or

(3) An order striking out pleadings or parts thereof, or
staying further proceeding until the discovery is provided, or
di sm ssing the action or any part thereof, or entering a judgnent
by default that includes a determnation as to liability and al
relief sought by the noving party against the failing party if
the court is satisfied that it has personal jurisdiction over

that party. |[If, in order to enable the court to enter default
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judgnent, it is necessary to take an account or to determ ne the
anount of danages or to establish the truth of any avernent by
evi dence or to make an investigation of any matter, the court may
rely on affidavits, conduct hearings or order references as
appropriate, and, if requested, shall preserve to the plaintiff
the right of trial by jury.

I nstead of any order or in addition thereto, the court,
after opportunity for hearing, shall require the failing party or
the attorney advising the failure to act or both of themto pay
t he reasonabl e expenses, including attorney's fees, caused by the
failure, unless the court finds that the failure was
substantially justified or that other circunstances nake an award
of expenses unjust.

(b) For Loss of Electronically Stored Information

Absent exceptional circunstances, a court may not inpose

sanctions under these Rules on a party for failing to provide

electronically stored information that is no | onger avail able as

aresult of the routine, good-faith operations of an electronic

i nformati on system

tb)y (c) For Failure to Conply with Order Conpelling Discovery
If a person fails to obey an order conpelling discovery,
the court, upon notion of a party and reasonabl e notice to other
parties and all persons affected, may enter such orders in regard
to the failure as are just, including one or nore of the orders
set forth in section (a) of this Rule. If justice cannot

ot herwi se be achieved, the court nmay enter an order in conpliance
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with Rule 15-206 treating the failure to obey the order as a
cont enpt.
ter (d) Award of Expenses

If a notion filed under Rule 2-432 or under Rule 2-403 is
granted, the court, after opportunity for hearing, shall require
the party or deponent whose conduct necessitated the notion or
the party or the attorney advising the conduct or both of themto
pay to the noving party the reasonabl e expenses incurred in
obtaining the order, including attorney's fees, unless the court
finds that the opposition to the notion was substantially
justified or that other circunstances make an award of expenses
unj ust.

If the nmotion is denied, the court, after opportunity for
hearing, shall require the noving party or the attorney advising
the notion or both of themto pay to the party or deponent who
opposed the notion the reasonabl e expenses incurred in opposing
the notion, including attorney's fees, unless the court finds
that the making of the notion was substantially justified or that
ot her circunstances nmake an award of expenses unjust.

If the notion is granted in part and denied in part, the
court may apportion the reasonabl e expenses incurred in relation
to the notion anong the parties and persons in a just nmanner.
Source: This Rule is derived as foll ows:

Section (a) is derived fromformer Rule 422 ¢ 1 and 2.
Section (b) is new and is derived fromthe 2006 version of Fed.

R _Cv. P. 37 (f).
Section {b) (c) is derived fromfornmer Rule 422 b.
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Section e}y (d) is derived fromthe 1980 version of Fed. R
Cv. P. 37 (a) (4) and former Rule 422 a 5, 6 and 7.

REPORTER S NOTE

The addition of section (b) focuses on a distinctive feature
of conputer operations, the routine alteration and del eti on of
information that goes along with ordinary use. Many steps
essential to conputer operation may alter or destroy information
for reasons that have nothing to do with how that information
mght relate to litigation. The new | anguage applies only to
information |lost due to the routine operation of an electronic
information system and only if the operation was in good faith.
This means that a party is not permtted to exploit the routine
operation of an information systemto thwart discovery
obligations by allowing that operation to continue in order to
destroy specific stored information that it is required to
preserve. \Wether good faith would call for steps to prevent the
| oss of information on sources that the party believes are not
reasonably accessi ble under Rule 2-402 (b)(2) depends on the
circunstances of each case. The Rule restricts the inposition of
sanctions, but it does not prevent a court from nmaking the kinds
of adjustnments frequently used in managi ng di scovery if a party
is unable to provide rel evant responsive information.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-504 to add a new subsection (b)(2)(G referring
to discovery of electronically stored infornmation, to add a new
subsection (b)(2)(H) referring to a process for asserting clains
of privilege or of protection after production, and to reletter

subsection (b)(2), as follows:

Rul e 2-504. SCHEDULI NG ORDER

(a) Oder Required

(1) Unl ess otherwi se ordered by the County Adm nistrative
Judge for one or nore specified categories of actions, the court
shall enter a scheduling order in every civil action, whether or
not the court orders a scheduling conference pursuant to Rule 2-
504. 1.

(2) The County Admi nistrative Judge shall prescribe the
general format of scheduling orders to be entered pursuant to
this Rule. A copy of the prescribed format shall be furnished to
the Chief Judge of the Court of Appeals.

(3) Unless the court orders a scheduling conference pursuant
to Rule 2-504.1, the scheduling order shall be entered as soon as
practicable, but no |ater than 30 days after an answer is filed

by any defendant. |If the court orders a scheduling conference,
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the scheduling order shall be entered pronptly after conclusion
of the conference.
(b) Contents of Scheduling O der
(1) Required
A schedul ing order shall contain:

(A) an assignnment of the action to an appropriate
schedul ing category of a differentiated case nanagenent system
establ i shed pursuant to Rule 16-202;

(B) one or nore dates by which each party shall identify
each person whomthe party expects to call as an expert w tness
at trial, including all information specified in Rule 2-402 (-
- (9)(1);

(C) one or nore dates by which each party shall file the
notice required by Rule 2-504.3 (b) concerni ng conputer-generated
evi dence;

(D) a date by which all discovery nust be conpl eted;

(E) a date by which all dispositive notions nust be filed;
and

(F) any other matter resolved at a scheduling conference
hel d pursuant to Rule 2-504.1.

(2) Permtted
A schedul ing order may al so contain:

(A) any limtations on discovery otherw se permtted under

these rules, including reasonable Iimtations on the nunber of

interrogatories, depositions, and other forms of discovery;
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(B) the resolution of any disputes existing between the
parties relating to discovery;

(C a date by which any additional parties nust be joined;

(D) a specific referral to or direction to pursue an
avai |l abl e and appropriate formof alternative dispute resol ution,
including a requirenent that individuals with authority to settle
be present or readily available for consultation during the
alternative dispute resolution proceeding, provided that the
referral or direction conforns to the limtations of Rule 2-504.1
(e);

(E) an order designating or providing for the designation
of a neutral expert to be called as the court's w tness;

(F) a further scheduling conference or pretrial conference
date; and

(G provisions for discovery of electronically stored

i nf ormati on;

(H a process by which the parties nmay assert clains of

privilege or of protection after production; and

- (1) any other matter pertinent to the nanagenent of the
action.

Cross reference: See Rule 5-706 for authority of the court to
appoi nt expert w tnesses.

Source: This Rule is in part new and in part derived as foll ows:
Subsection (b)(2)(G is new and is derived fromthe 2006
version of Fed. R._ Cv. P. 16 (b)(5).
Subsection (b)(2)(H is new and is derived fromthe 2006
version of Fed. R._ Cv. P. 16 (b)(86).




REPORTER S NOTE

The anendnment to Rule 2-504 (b)(2) is designed to alert the
court to the possible need to address the handling of discovery
of electronically stored information early in the litigation if
this discovery is expected to occur. It also adds to the |ist of
topics that may be addressed in the scheduling order a process by
whi ch the parties may assert clains of privilege or of protection
after production. The federal rule uses the | anguage “any
agreenents the parties reach for asserting clains of privilege

.,” but Rule 2-504 (b)(2)(H) broadens this concept to include
any process for asserting clainms of privilege or of protection
af ter production.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 500 - TRI AL

AMEND Rule 2-504.1 to add | anguage to section (b) expandi ng
a scheduling order to include issues relating to preserving
di scoverabl e information, issues relating to discovery of
el ectronically stored information, and issues relating to clains
of privilege or of protection; and to add a Cormttee note at the
end of that section pertaining to how discovery of electronically
stored information is handled at a schedul i ng conference, as

foll ows:

Rul e 2-504.1. SCHEDULI NG CONFERENCE

(a) When Required
In any of the follow ng circunstances, the court shal
i ssue an order requiring the parties to attend a scheduling
conf erence:

(1) in an action placed or likely to be placed in a
schedul i ng category for which the case managenent plan adopted
pursuant to Rule 16-202 b. requires a scheduling conference;

(2) in an action in which an objection to conputer-generated
evidence is filed under Rule 2-504.3 (d); or

(3) in an action, in which a party requests a scheduling
conference and represents that, despite a good faith effort, the

parti es have been unable to reach an agreenent (i) on a plan for
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the scheduling and conpl etion of discovery, (ii) on the proposal
of any party to pursue an avail abl e and appropriate form of
alternative dispute resolution, or (iii) on any other matter
eligible for inclusion in a scheduling order under Rule 2-504.
(b) Wen Permtted
The court may issue an order in any action requiring the
parties to attend a scheduling conference.
(c) Oder for Scheduling Conference
An order setting a scheduling conference may require that
the parties, at |least ten days before the conference:

(1) conplete sufficient initial discovery to enable themto
participate in the conference neaningfully and in good faith and
to make decisions regarding (A) settlenent, (B) consideration of
avai |l abl e and appropriate fornms of alternative dispute
resolution, (C) limtation of issues, (D) stipulations, (E) any

issues relating to preserving discoverable information, (F) any

issues relating to discovery of electronically stored

information, including the formin which it is to be produced,

(G any issues relating to clains of privilege or of protection

and tB- (H other matters that may be considered at the
conf erence; and

(2) confer in person or by tel ephone and attenpt to reach
agreenent or narrow the areas of disagreenent regarding the
matters that may be considered at the conference and determ ne

whet her the action or any issues in the action are suitable for
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referral to an alternative dispute resolution process in
accordance with Title 17, Chapter 100 of these rules.

Committee note: Exanples of matters that nay be considered at a
schedul i ng conference when di scovery of electronically stored
infornmation i s expected, include:

(1) its identification and retention;

(2) the formof production, such as PDF, TIFF, or JPEG
files, or native form for exanple, Mcrosoft Wrd, Excel, etc.

(3) the manner of production, such as CD- ROM

(4) any production of indices;

(5) any electronic nunbering of docunents and information;

(6) apportionment of costs for production of electronically
stored information not reasonably accessi bl e because of undue
burden or cost;

(7) a process by which the parties nay assert clains of
privilege or of protection after production; and

(8) whether the parties agree to refer discovery disputes to
a master or Special Master.

The parties nmay al so need to address any request for
net adata, for exanple, information enmbedded in an el ectronic data
file that describes how, when, and by whomit was created,
recei ved, accessed, or nodified or howit is formatted. For a
di scussion of netadata and factors to consider in determning the
extent to which netadata should be preserved and produced in a
particular case, see, The Sedona Conference, The Sedona
Principles: Best Practices Recommendati ons and Principles for
Addr essing El ectronic Docunent Production, (2d ed. 2007),
Principle 12 and rel ated Comment.

(d) Tinme and Met hod of Hol di ng Conference

Except (1) upon agreenent of the parties, (2) upon a
finding of good cause by the court, or (3) in an action assigned
to a famly division under Rule 16-204 (a)(2), a scheduling
conference shall not be held earlier than 30 days after the date
of the order. |If the court requires the conpletion of any
di scovery pursuant to section (c) of this Rule, it shall afford
the parties a reasonable opportunity to conplete the discovery.
The court may hold a scheduling conference in chanbers, in open

court, or by telephone or other electronic neans.
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(e) Scheduling O der
Case nmanagenent decisions nmade by the court at or as a
result of a scheduling conference shall be included in a
schedul i ng order entered pursuant to Rule 2-504. A court nay not
order a party or counsel for a party to participate in an
alternative dispute resolution process under Rule 2-504 except in
accordance with Rule 9-205 or Rule 17-103.

Source: This Rule is new.

REPORTER' S NOTE

The amendnents to Rule 2-504.1 (c) allow a scheduling order
to direct the parties to discuss discovery of electronically
stored information during their scheduling conference. Wen
parties anticipate such discovery, discussion at the outset may
avoid later difficulties or ease their resolution. Wen a case
i nvol ves discovery of electronically stored information, the
i ssues to be addressed during the scheduling conference depend on
the nature and extent of the contenpl ated discovery and of the
parties’ information systens. The requirenent that the parties
di scuss any issues regardi ng preservation of discoverable
information is particularly inportant with regard to
el ectronically stored information, the volune and dynam c nature
of which may conplicate preservation obligations. New |anguage
has been added providing that the parties should di scuss any
i ssues relating to assertions of privilege or of protection. See
the Commttee note after Rule 2-402 (e) for a discussion of
certain protocols to mnimze the risk of waiver of privilege or
of protection.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 500 - TRI AL

AMEND Rule 2-510 to add a reference to “electronically
stored information” to sections (a), (c), (e), and (f); to add
| anguage to section (a) requiring a subpoenaed party to permt
testing or sanpling of electronically stored information; to add
to the contents of a subpoena in section (c) a description of
el ectronically stored information, a description of any testing
or sanpling proposed, and a statenment allow ng the subpoena to
specify the formof the information; to add two Code references
to the cross reference after section (d); to add a sentence to
section (e) referring to filing a notion objecting to a subpoena
for certain information; to add a sentence to section (f)
requiring support for a claimof privilege or protection as work
product materials; to add a new section (g) pertaining to duties
relating to the production of docunents, electronically stored
i nformation, and tangi ble things; to change subsection (i)(1) by
substituting the term “custodian of records” for the term*“health
care provider,” by deleting |language relating to x-ray filns, and
by deleting | anguage referring to “the patient;” to add a cross
reference after subsection (i)(1); to add a tagline to subsection
(1)(2) and to change the term “health care provider” to the word
“custodian;” to add a tagline to subsection (i)(3), to delete a

word, and to add | anguage requiring that a subpoena state with
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specificity the reason for the presence of the custodian; to
del ete a Code reference in the cross reference foll ow ng
subsection (i)(3); to add a new section (k) pertaining to

i nformati on produced subject to a claimof privilege or
protection as work product; to add a cross reference at the end

of the Rule; and to reletter the Rule, as foll ows:

Rul e 2-510. SUBPOENAS

(a) Use
A subpoena is required to conpel the person to whomit is
directed to attend, give testinony, and produce desi gnated

docunents, electronically stored information, or ether tangible

things at a court proceeding, including proceedi ngs before a
master, auditor, or examner. A subpoena is also required to
conpel a nonparty and may be used to conpel a party over whomthe
court has acquired jurisdiction to attend, give testinony, and

produce and permt inspection, ant copying, testing, or sanpling

of designated docunents, electronically stored infornmation, or

other tangi bl e things at a deposition. A subpoena shall not be
used for any other purpose. |If the court, on notion of a party
alleging a violation of this section or on its own initiative,
after affording the alleged violator a hearing, finds that a
party or attorney used or attenpted to use a subpoena for a

pur pose ot her than a purpose allowed under this section, the
court may inpose an appropriate sanction upon the party or

attorney, including an award of a reasonable attorney's fee and
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costs, the exclusion of evidence obtained by the subpoena, and
rei nbursenent of any person inconveni enced for tine and expenses
i ncurred.
(b) Issuance
On the request of a person entitled to the issuance of a
subpoena, the clerk shall issue a conpleted subpoena, or provide
a bl ank form of subpoena which shall be filled in and returned to
the clerk to be signed and seal ed before service. On the request
of an attorney or other officer of the court entitled to the
i ssuance of a subpoena, the clerk shall issue a subpoena signed
and seal ed but otherwi se in blank, which shall be filled in
bef ore service.
(c) Form
Every subpoena shall contain: (1) the caption of the
action, (2) the name and address of the person to whomit is
directed, (3) the name of the person at whose request it is
i ssued, (4) the date, tinme, and place where attendance is

required, (5) a description of any docunents, electronically

stored information, or ether tangible things to be produced and

if testing or sanpling is to occur, a description of the proposed

testing or sanpling procedure, and (6) when required by Rule 2-

412 (d), a notice to designate the person to testify. A subpoena

may specify the formin which electronically stored information

iS to be produced.

(d) Service
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A subpoena shall be served by delivering a copy to the
person naned or to an agent authorized by appointnent or by |aw
to receive service for the person naned or as permtted by Rule
2-121 (a)(3). Service of a subpoena upon a party represented by
an attorney may be made by service upon the attorney under Rule
1-321 (a). A subpoena may be served by a sheriff of any county
or by any person who is not a party and who is not |ess than 18
years of age. Unless inpracticable, a party shall make a good
faith effort to cause a trial or hearing subpoena to be served at
| east five days before the trial or hearing.

Cross reference: See Code, Courts Article, 86-410, concerning
servi ce upon certain persons other than the custodian of public
records named in the subpoena if the custodian is not known and
cannot be ascertained after a reasonable effort. As to
additional requirenments for certain subpoenas, see Code, Health-

CGeneral Article, 84-306 (b)(6) and Code, Financial Institutions
Article, §1-304.

(e) Objection to Subpoena for Court Proceedi ngs
On notion of a person served with a subpoena to attend a

court proceeding (including a proceeding before a naster,
auditor, or examner) filed pronptly and, whenever practicable,
at or before the tinme specified in the subpoena for conpliance,
the court nmay enter an order that justice requires to protect the
person from annoyance, enbarrassnment, oppression, or undue burden
or expense cost, including one or nore of the foll ow ng:

(1) that the subpoena be quashed or nodified;

(2) that the subpoena be conplied with only at sone

designated tinme or place other than that stated in the subpoena;



(3) that docunents, electronically stored information, or

other tangi bl e things designated in the subpoena be produced only
upon the advancenent by the party serving the subpoena of the
reasonabl e costs of producing them or

(4) that docunents, electronically stored information, or

other tangi bl e things designated in the subpoena be delivered to
the court at or before the proceeding or before the tine when
they are to be offered in evidence, subject to further order of
court to permt inspection of them

A notion filed under this section based on a claimthat

information is privileged or subject to protection as work

product materials shall be supported by a description of the

nature of each itemthat is sufficient to enable the demandi ng

party to evaluate the claim

(f) Onjection to Subpoena for Deposition
A person served with a subpoena to attend a deposition may
seek a protective order pursuant to Rule 2-403. |If the subpoena

al so commands the production of docunents, electronically stored

information, or ether tangible things at the deposition, the

person served may seek a protective order pursuant to Rule 2-403
or may file, within ten days after service of the subpoena, an
obj ection to production of any or all of the designated
materials. The objection shall be in witing and shall state the
reasons for the objection. |If an objection is filed, the party
serving the subpoena is not entitled to production of the

mat eri al s except pursuant to an order of the court fromwhich the
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subpoena was issued. At any tine before or within 15 days after
conpl eti on of the deposition and upon notice to the deponent, the
party serving the subpoena may nove pursuant to Rule 2-432 for an
order to conpel the production.

A claimthat information is privileged or subject to

protection as work product naterials shall be supported by a

description of each itemthat is sufficient to enable the

demandi ng party to evaluate the claim

(q) Duties Relating to the Production of Docunents,

El ectronically Stored Evidence, and Tangi bl e Thi ngs

(1) Cenerally

A person responding to a subpoena to produce docunents,

electronically stored information, or tangible things at a court

proceedi ng or deposition shall:

(A) produce the docunments or information as they are kept

in the usual course of business or shall organize and | abel the

docunents or information to correspond with the cateqories in the

subpoena; and

(B) produce electronically stored information in the form

specified in the subpoena or, if a formis not specified, in the

formin which the person ordinarily maintains it or in a form

that is reasonably usabl e.

(2) Electronically Stored Information

A person responding to a subpoena to produce

electronically stored information at a court proceeding or

deposi tion need not produce the sane electronically stored
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information in nmore than one formand may decline to produce the

information on the ground that the sources are not reasonably

accessi bl e because of undue burden or cost. A person who

declines to produce information on this ground shall identify the

sources alleged to be not reasonably accessible and state the

reasons why production fromeach identified source would cause

undue burden or cost. The statenent of reasons shall provide

enough detail to enable the denandi ng party to evaluate the

burdens and costs of conplvying with the subpoena and the

likelihood of finding responsive information in the identified

sources. Any nmotion relating to electronically stored

informati on withheld on the ground that it is not reasonably

accessible shall be decided in the nanner set forth in Rule 2-402

(b).
o) (h) Protection of Persons Subject to Subpoenas

A party or an attorney responsible for the issuance and
service of a subpoena shall take reasonable steps to avoid
i mposi ng undue burden or expense cost on a person subject to the
subpoena.

Cross reference: For the availability of sanctions for
violations of this section, see Rules 1-201 (a) and 1-341.

th)r (i) Records ef—Heatth—€Care—Providers Produced by Custodians

(1) Cenerally
A health—eareprovider—as—definedby Code—Courts
Art+ete—83-—2A-01—(e) custodian of records served with a
subpoena to produce at—t++at recor ds;—netuding—x—+ay—H+rs—
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retat+ng—to—the—<condirtt+on—or—treatrent—of—apati+ent at trial may

conply by delivering the records to the clerk of the court that

i ssued the subpoena at or before the time specified for
production. The health—eare—provider custodi an may produce exact
copi es of the records designated unless the subpoena specifies
that the original records be produced. The records shall be
delivered in a seal ed envel ope | abeled with the caption of the
action, the date specified for production, and the name and
address of the person at whose request the subpoena was issued.
The records shall be acconpanied by a certificate of the
custodi an that they are the conpl ete records fer—the—patient
requested for the period designated in the subpoena and that the
records are nmaintained in the regular course of business ef—the
heatth—ecare—provider. The certification shall be prima facie
evi dence of the authenticity of the records.

Cross reference: Code, Health-General Article, 84-306 (b)(6):
Code, Financial Institutions Article, 81-304.

(2) During Trial

Upon comrencenent of the trial, the clerk shall rel ease
the records only to the courtroomclerk assigned to the trial.
The courtroomclerk shall return the records to the clerk
pronmptly upon conpletion of trial or at an earlier time if there
is no longer a need for them Upon final disposition of the
action the clerk shall return the original records to the heatth

care—provider custodian but need not return copies.

(3) Presence of Custodian
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When the actual presence of the custodi an of redieal

records is required, the subpoena shall se state with specificity

the reason for the presence of the custodian.

Cross reference: Code, Courts Article, 810-104 includes an
alternative nethod of authenticating nedical records in certain
cases transferred fromthe District Court upon a demand for a

jury trial. Gotle;—Hearth—General—Artiete;—84-306teqgui+es—that—a

& (j) Attachnent

A witness served with a subpoena under this Rule is liable

to body attachnent and fine for failure to obey the subpoena

w t hout sufficient excuse. The wit of attachnment nay be
executed by the sheriff or peace officer of any county and shal
be returned to the court issuing it. The witness attached shal
be taken i medi ately before the court if then in session. |If the
court is not in session, the witness shall be taken before a
judicial officer of the District Court for a determ nation of
appropriate conditions of release to ensure the w tness'
appearance at the next session of the court that issued the
attachnent.

(k) Information Produced that is Subject to a daimof

Privil ege or Work Product Protection

Wthin a reasonable tine after information i s produced in

response to a subpoena that is subject to a claimof privilege or

of protection as work product naterial, the person who produced

the information shall notify each party who received the
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information of the claimand the basis for it. Pronptly after

being notified, each receiving party shall return, sequester, or

destroy the specified infornmati on and any copi es and nay not use

or disclose the information until the claimis resolved. A

receiving party who wishes to determne the validity of a claim

of privilege shall pronptly file a notion under seal reguesting

that the court deternine the validity of the claim A receiving

party who disclosed the information before being notified shal

take reasonable steps to retrieve it. The person who produced

the infornmation shall preserve it until the claimis resol ved.

Cross reference: For issuing and enforcing | eqislative subpoenas,
see Code, State Governnent Article, 8§82-1802 and 2-1803.

Source: This Rule is derived as foll ows:

Section (a) is new but the first and second sentences are
derived in part fromthe 2006 version of Fed. R Cv. P.
45(a) (1) (C); the second sentence also is derived in part from
former Rule 407 a.

Section (b) is new.

Section (c) is derived fromfornmer Rules 114 a and b, 115 a and
405 a 2 (b), and fromthe 2006 version of Fed. R Cv. P.
45(a) (1) (D).

Section (d) is derived fromforner Rules 104 a and b and 116 b.

Section (e) is derived fromforner Rule 115 b and the 2006
version of Fed. R Cv. P. 45 (d)(2)(A).

Section (f) is derived fromthe 1980 version of Fed. R Cv. P.
45 (d) (1), _and the 2006 version of Fed. R Cv. P. 45 (d)(2)(A).
Section (g) is new and is derived fromthe 2006 version of

Fed. R Cv. P. 45 (d)(1).

Section gy (h) is derived fromthe 1991 version of Fed. R
Cv. P. 45 (c) (D).

Section thr (i) is new.

Section ) (j) is derived fromfornmer Rules 114 d and 742 e.

Section (k) is new and is derived fromthe 2006 version of Fed.
R Cv. P. 45 (d)(2)(B)

REPORTER S NOTE

Section (a) is anended to recogni ze that electronically
stored information as defined in Rule 2-422 (a) can al so be
sought by subpoena. Section (a) of Rule 2-510 is al so anended,
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as in Rule 2-422 (a), to provide that a subpoena is available to
permt testing and sanpling as well as inspection and copyi ng.

As in Rule 2-422, this change recogni zes that in some

ci rcunst ances the opportunity to performtesting or sanpling may
be inmportant, both for docunents and for electronically stored
information. In light of this, section (c) is changed to include
a description of electronically stored information and a
description of a proposed testing or sanpling procedure as itens
to add to the subpoena itself. As in Rule 2-422 (b), |anguage
has been added to provide that a subpoena nay specify the formin
whi ch electronically stored information is to be produced.
Because testing and sanpling may present particular issues of
burden or intrusion for the person served with the subpoena, the
protective provisions of section (h) nust be enforced when these
dermands are nade. Inspection or testing of certain types of

el ectronically stored information or of a person’s electronic
informati on system nmay rai se i ssues of confidentiality or

privacy. “lnspection” should be the exception and not the rule
for the subpoenaing of electronically stored information, just as
it is wth respect to discovery of electronically stored

i nformati on under Rule 2-422. See the Commttee note after
subsection (d)(2) of Rule 2-422.

Fol |l owi ng section (d) and subsection (i)(1), cross
references to Code, Health-General Article, 84-306 (b)(6) and
Code, Financial Institutions Article, 81-304 are added to
hi ghl i ght additional statutory requirenents for certain
subpoenas.

Section (g) is anended, as in Rule 2-422 (d), to provide that
if the subpoena does not specify the formfor electronically
stored information, the person served with the subpoena nust
produce el ectronically stored information in a formin which it
is usually maintained or in a formthat is reasonably usabl e.

As with discovery of electronically stored information from
parties, conplying with a subpoena for such information may
i npose burdens on the respondi ng person. Sections (e) through
(g) provide protection agai nst undue inpositions on persons
respondi ng to subpoenas, and section (f) incorporates by
reference the protections of Rules 2-403 and 2-432 with respect
to notions for protective orders and notions to conpel
production, respectively.

The amendnents to subsection (g)(2) largely parallel the
anmendnents to Rule 2-402 (b) in addressing issues raised by
difficulties in providing discovery of electronically stored
i nformati on because of undue burden or cost. However, as already
provided in section (h), a person responsible for issuance of a
subpoena must take reasonable steps to avoid inposing undue
burden or cost on a person subject to the subpoena. |Indeed, a

-50-



W tness’s nonparty status is an inportant factor to be consi dered
in determning whether to allocate costs on the demandi ng or
produci ng party. See, United States v. Colunbia Broad. Sys.,
Inc., 666 F.2d 364, 371 (9th Gr.), cert. denied, 457 U S 1118
(1982). \Whether a subpoena inposes an undue burden on a third
party shoul d be determ ned on a case-by-case analysis of factors
such as: relevance, the need of the party for the docunents, the
breadth of the docunent request, the tinme period covered by it,
the particularity with which the docunents are described, the
extent to which the producing party nust separate responsive from
privileged or irrelevant matter, the burden inposed, the
possibility of decreasing the burden through an appropriate
protective order, the financial resources of the nonparty, the
interest of the nonparty in the final outcone of the litigation,
and the reasonabl eness of the costs involved in making the
production. See, The Sedona Conference, The Sedona Principles:
Best Practices Recommendations and Principles for Addressing

El ectroni ¢ Docunent Production, (2d ed. 2007), Comrent 13 c.

Section (i) is anmended to provide a procedure for al
cust odi ans of records, not nerely those for records of health
care providers, to respond to a subpoena for records by providing
the records to the clerk in lieu of the custodian appearing in
person, unless expressly commanded to do so by the subpoena.
Representati ves of the banking industry had asked the Committee
to anend section (i), so as to permt financial institutions to
respond to records subpoenas in a manner simlar to that provided
for custodians of records of health care providers under current
section (i). After studying the request, the Conmmttee
recommends expandi ng the benefits of such a procedure to al
custodi ans of records, rather than limt it to custodians of only
certain industries.

Section (k) is new and, like Rule 2-402 (e)(1), adds a
procedure for assertion of privilege or of protection as work
product materials after production. The responding party may
submt the information to the court for resolution of the
privilege claim as under Rule 2-402 (e)(2). If information is
produced in response to a subpoena that is subject to a claimof
privilege or protection as work product nmaterial, the person
maki ng the claimshall notify a party that received the
information within a reasonable tinme after the information was
produced. See El kton Care Center Associates v. Quality Care
Managenment, Inc., 145 Md. App. 532 (2002).

At the end of the Rule is a new cross reference to Code,
State Government Article, 882-1802 and 2-1803, added to draw
attention to procedures for issuing and enforcing |egislative
subpoenas. The new statutory provisions were added by Chapter
546, Acts of 2007 (SB 384).
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-432 (c) to conformto the relettering of Rule

2-402, as foll ows:

Rul e 2-432. MOTI ONS UPON FAI LURE TO PROVI DE DI SCOVERY

(c) By Nonparty to Conpel Production of Statenent
If a party fails to conply with a request of a nonparty
made pursuant to Rule 2-402 {e) (f) for production of a
statenent, the nonparty may nove for an order conpelling its

pr oducti on.

REPORTER S NOTE

Section (c) of Rule 2-432 contains a “housekeepi ng”
amendnent to change the reference from*“Rule 2-402 (e)” to “Rule
2-402 (f),” because of proposed changes to the latter Rule.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS

AMEND Rul e 16-808 to conformto the relettering of Rule

2-402, as foll ows:

Rul e 16-808. PROCEEDI NGS BEFORE COWM SSI ON

(g) Exchange of Information

(1) Upon request of the judge at any tine after service of
charges upon the judge, Investigative Counsel shall promptly (A)
all ow the judge to inspect the Commi ssion Record and to copy al
evi dence accurul ated during the investigation and all statenents
as defined in Rule 2-402 (e} (f) and (B) provide to the judge
sumaries or reports of all oral statenents for which
cont enpor aneously recorded substantially verbatimrecitals do not
exi st, and

(2) Not later than 30 days before the date set for the
hearing, Investigative Counsel and the judge shall each provide
to the other a list of the nanes, addresses, and tel ephone
nunbers of the wi tnesses that each intends to call and copies of
t he docunents that each intends to introduce in evidence at the
heari ng.

(3) Discovery is governed by Title 2, Chapter 400 of these

Rul es, except that the Chair of the Comm ssion, rather than the
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court, may limt the scope of discovery, enter protective orders
permtted by Rule 2-403, and resol ve other discovery issues.

(4) When disability of the judge is an issue, on its own
initiative or on notion for good cause, the Chair of the

Comm ssion may order the judge to submt to a nmental or physical

exam nation pursuant to Rule 2-423.

REPORTER S NOTE

Section (g) of Rule 16-808 contains a “housekeepi ng”
amendnent to change the reference from*“Rule 2-402 (e)” to “Rule
2-402 (f),” because of proposed changes to the latter Rule.



MARYLAND RULES OF PROCEDURE

APPENDI X:  FORM | NTERROGATORI ES

AMEND Form 3 to conformto term nol ogy used in anendnents to

certain Rules in Title 2, Chapters 400 and 500, as foll ows:

Form 3. General Interrogatories.
I nterrogatories

1. lIdentify each person, other than a person intended to be
called as an expert witness at trial, having discoverable
i nformati on that tends to support a position that you have taken
or intended to take in this action, including any claimfor
damages, and state the subject matter of the information
possessed by that person. (Standard General Interrogatory No. 1.)

2. ldentify each person whom you expect to call as an expert
W tness at trial, state the subject matter on which the expert is
expected to testify, state the substance of the findings and
opinions to which the expert is expected to testify and a sunmary
of the grounds for each opinion, and, with respect to an expert
whose findings and opinions were acquired in anticipation of
litigation or for trial, summarize the qualifications of the
expert, state the terns of the expert’s conpensation, and attach
to your answers any available |ist of publications witten by the
expert and any witten report nmade by the expert concerning the
expert’s findings and opinions. (Standard CGeneral Interrogatory

No. 2.)
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3. If youintend to rely upon any docunents, electronically

stored information, or ether tangible things to support a
position that you have taken or intend to take in the action,
i ncluding any claimfor damages, provide a brief description, by

category and |l ocation, of all such docunents, electronically

stored information, and ethe+ tangi ble things, and identify al

persons havi ng possession, custody, or control of them (Standard
CGeneral Interrogatory No. 3.)

4. Item ze and show how you cal cul ate any econoni ¢ danages
clainmed by you in this action, and describe any non-econom c
damages clai ned. (Standard General Interrogatory No.4.)

5. If any person carrying on an insurance business m ght be
liable to satisfy part or all of a judgment that m ght be entered
in this action or to indemify or reinburse for paynents nade to
satisfy the judgnent, identify that person, state the applicable
policy limts of any insurance agreenent under which the person
m ght be |iable, and describe any question or challenge raised by
the person relating to coverage for this action. (Standard

General Interrogatory No. 5.)

REPORTER S NOTE

The proposed anendnents to Form 3, Ceneral Interrogatories,
conformthe Formto term nol ogy used in the proposed anmendnents
to the Rules in Title 2, Chapters 400 and 500, recommended by the
Rul es Commi tt ee.
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MARYLAND RULES OF PROCEDURE

FORM | NTERROGATORI ES

AMEND Form 7 to conformto the relettering of Rule 2-402, as

foll ows:

Form 7. Motor Vehicle Tort Interrogatories.

I nterrogatories

12. ldentify all persons who have given you "statenents,"”
as that termis defined in Rule 2-402 e} (f), concerning the
action or its subject matter. For each statenent, state the date
on which it was given and identify the custodi an. (Standard Mot or

Vehicle Tort Interrogatory No. 12.)

REPORTER S NOTE

Section 12 of Form 7 contains a “housekeepi ng” anmendnent to
change the reference from*“Rule 2-402 (e)” to “Rule 2-402 (f),”
because of proposed changes to the Rule.
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MARYLAND RULES OF PROCEDURE

RULES GOVERNI NG ADM SSI ON TO THE BAR OF MARYLAND

AMEND Rul e 22 of the Rules Governing Adm ssion to Bar of

Maryl and to conformto the relettering of Rule 2-510, as foll ows:

Rul e 22. SUBPCENA POAER OF BOARD AND CHARACTER COWM TTEES

(b) Sanctions

If a person is subpoenaed to appear and give testinony or
to produce books, docunents, or other tangible things and fails
to do so, the party who requested the subpoena, by notion that
does not divulge the nane of the applicant (except to the extent
that this requirenent is inpracticable), may request the court to
I ssue an attachnment pursuant to Rule 2-510 (1) (j), or to cite
t he person for contenpt pursuant to Title 15, Chapter 200 of the

Maryl and Rul es, or both.

REPORTER S NOTE

Section (b) of Rule 22 contains a “housekeepi ng” anmendnent
to change the reference from“Rule 2-510 (h)” to “Rule 2-510
(j),” because of proposed changes to the latter Rule.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - CAVIL PROCEDURE -- ClIRCU T COURT
CHAPTER 500 - TRI AL

AMEND Rul e 2-509 (b) to delete the word “conpensation,” to
add the words “reinbursenent” and “qualified,” and to nake

stylistic changes, as foll ows:

Rul e 2-509. JURY TRIAL -- SPECI AL COSTS IN FI RST, SECOND, AND
FOURTH JUDI Cl AL CI RCUI TS

(b) Special Costs Inposed
When a jury trial is renoved fromthe assignnment at the
initiative of a party for any reason within the 48 hour period,
not including Saturdays, Sundays, and holidays, prior to 10:00

a.m on the date schedul ed, the court in its discretion nay

assess as costs against a party or parties an anmount equal to the

total conpensation rei nbursenent paid to qualified jurors who
reported and were not otherw se ttiti+zed—+tay be—-assessetd—as—costs

court—ana—+emtted—by—the used. The clerk shall remt to the

county the costs received pursuant to this section. The County

Adm ni strative Judge nmay wai ve assessnent of these costs for good

cause shown.

REPORTER' S NOTE
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In section (b), the word “rei nbursenent” is substituted for
the fornmer reference to “conpensation,” to reflect the practice
of treating paynents as expense rei nmbursenent.

Al'so in section (b), the word “qualified’” is added to nodify
“jurors” to reflect the addition of a defined term*“qualified

juror” in Code, Courts Article, 88-101, to distinguish anong
prospective, qualified, and sworn jurors.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - AVIL PROCEDURE -- CIRCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-511 to add a cross reference after section (d),

as foll ows:

Rul e 2-511. TRI AL BY JURY

(a) Right Preserved
The right of trial by jury as guaranteed by the Maryl and
Constitution and the Maryl and Decl aration of Rights or as
provi ded by | aw shall be preserved to the parties inviolate.
(b) Nunber of Jurors
The jury shall consist of six persons. Wth the approval
of the court, the parties may agree to accept a verdict from
fewer than six jurors if during the trial one or nore of the six
jurors becones or is found to be unable or disqualified to
performa juror's duty.
(c) Separation of Jury
The court, either before or after subm ssion of the case
to the jury, may permt the jurors to separate or require that
t hey be sequestered.
(d) Advisory Verdicts Disall owed
| ssues of fact not triable of right by a jury shall be
deci ded by the court and may not be submtted to a jury for an

advi sory verdict.
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Cross reference: Ml. Declaration of R ghts, Article 5;: Rule
2-325; and Code, Courts Article, 888-421 (a) and 8-422.

REPORTER S NOTE

The proposed anendnent to Rule 2-511 adds to the cross
reference a reference to Article 5 of the Maryl and Decl arati on of
Ri ghts and 888-421 (a) and 8-422 of Code, Courts Article.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-512 by addi ng a new subsection (a)(1) and a new
cross reference after subsection (a)(1), by adding a new
subsection (a)(2), by adding to and del eting | anguage from
section (b), by adding to and del eting | anguage from subsecti on
(c)(1), by adding new subsections (c)(2) and (c)(3), by adding to
and del eting | anguage from subsection (d)(1), by renunbering
section (e) as subsection (d)(2) wth an additional wrd added to
it, by deleting section (f), by renunbering section (g) as
section (e), by adding to and del eting | anguage from subsection
(e)(1), by adding to and deleting | anguage from subsecti on
(e)(2), by relettering section (i) as section (f), by adding to
and del eti ng | anguage from subsection (f)(1), by adding new
subsections (f)(2)and (f)(3), and by making stylistic changes, as

foll ows:

Rul e 2-512. JURY SELECTI ON

(a) Jury Size and Challenge to the Array
(1) Size

Before a trial begins, the judge shall decide (A) the

requi red nunber of sworn jurors, including any alternates, and

(B) the size of the array of qualified jurors needed.

Cross reference: See Code, Courts Article, 88-421 (b).
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(2) Insufficient Array

If the array is insufficient for jury selection, the

trial judge may direct that additional qualified jurors be

sumoned at random fromthe qualified juror pool as provided by

st at ut e.

(3) Challenge to the Array

A party may chall enge the array ef—uroe+rs on the ground
that its nmenbers were not sel ect edi—drawn- or sumoned accordi ng
to law,_ or on any other ground that would disqualify the panet
array as a whole. A challenge to the array shall be nmade and

determ ned before any individual jurer—fromthat nenber of the

array is exam ned, except that the eeurt trial judge for good

cause may permt +t the challenge to be made after the jury is

sworn but before any evidence is received.

(b) Aternate—Jurors CGeneral Requirenents

setectton—An—atternate—juror All individuals to be inpanelled

on the jury, including any alternates, shall be drawn selected in

t he same manner, have the sanme qualifications, and be subject to

t he sane exam nati on—takethe—sare—oath—andhavethesane



I . I I I . et TN I
I e . " . et
(c) Jury List

(1) Contents

Bef ore the exam nation of qualified jurors, each party
shall be provided with a |ist ef—ture+rs that includes the each
juror’s nane, address, age, sex, education, occupation, ant
spouse’s occupati on, ef—spouse—of—each—juror and any ot her
i nformati on required by the—coeunty—fury—ptan Rule. When—the
cotnty—ury—phan—requires—the—address—of—a—juror— Unl ess the

trial judge orders otherwi se, the address nreed shall be limted

to the city or town and zip code and shall not include the heuse

street address or box nunber.

(2) Dissenination

(A Al owed

A party may provide the jury list to any person

empl oyed by the party to assist in jury selection. Wth

perm ssion of the trial judge, the list may be dissenm nated to

other individuals such as the courtroomclerk or court reporter

for use in carrying out official duties.

(B) Prohibited

Unless the trial judge orders otherwi se, a party and

any other person to whomthe jury list is provided in accordance

with subsection (c)(2)(A) of this Rule may not disseninate the

list or the infornation contained on the list to any other

person.
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(3) Not Part of the Case Record; Exception

Unl ess the court orders otherwi se, copies of jury lists

shall be returned to the jury conmmi sSsioner. Unl ess nmarked for

identification and offered in evidence pursuant to Rule 2-516, a

jury list is not part of the case record.

Cross reference: See Rule 16-1009 concerning notions to seal or
limt inspection of a case record.

(d) Exam nation ef—3Jurers and Chal |l enges for Cause

(1) Exam nation

The eourt trial judge may permt the parties to conduct

an exam nation of qualified jurors or may +tsetH conduct the
exam nation after considering questions proposed by the parti es.
| f the eeurt judge conducts the exam nation, +t the judge may
permt the parties to supplenment the exam nation by further
inquiry or may +tsetH+ submit to the jurors additional questions
proposed by the parties. The jurors’ responses to any

exam nation shall be under oath. UYpen On request of any party,
t he eeurt judge shall direct the clerk to call the roll of the
panet array and to request each qualified juror to stand and be
identified when cal |l ed by—rnare.

tey—EhatHHenge+for—Cause (2) Challenge for Cause
A party may challenge an individual qualified juror for

cause. A challenge for cause shall be made and determ ned before

the jury is sworn, or thereafter for good cause shown.

” it onal

-606-



o)y (e) Pestgnat+on—of—+tist—ofCuatf+ed—Jurors Perenptory
Chal | enges

(1) Designation of Qualified Jurors; Oder of Selection

Before the exercise of perenptory chall enges, the eourt

trial judge shall designate fromthe—jury—+i+st those jurors

individuals on the jury list who have remain qualified after

exam nation. The nunber designated shall be sufficient to

provi de the required nunber of sworn jurors, and including any

al ternates, to—be—sworn after allowng for the exercise of

perenptory challenges. The eeurt trial judge shall at the sane

time prescribe the order to be followed in sel ecting thejurors
angd—atternate—furors individuals fromthe |ist.

thy (2) Perenptory—thattenges Nunber: Exercise of Perenptory
Chal | enges

Each party is permtted four perenptory chall enges plus
one perenptory challenge for each group of three or |ess

atternate—jurors alternates to be inpanelled. For purposes of
this section, several all plaintiffs er—several shall be

considered as a single party and all defendants shall be

considered as a single party unless the eeurt trial |udge

determ nes that adverse or hostile interests between plaintiffs
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or between defendants justify allow ng te—each one or nore of

them t he separate perenptory chal | enges not—exceeding—thenurber

available to a single party. The parties shall sinultaneously

exercise their perenptory chall enges by striking nanes fromthe a

copy of the jury list.

) (f) topanetHng—+the [ npanelled Jury

(1) Inpanelling

The jurers—and—any—atternates individuals to be

i npanel led as sworn jurors, including any alternates, shall be

called fromthe qualified jurors remaining on the jury list in

the order previously designated by the eeurt trial judge and

shall be sworn.

(2) OGath:; Functions, Powers, Facilities, and Privil eges

All sworn jurors, including any alternates, shall take

the sane oath and, until discharged fromjury service, have the

sane functions, powers, facilities, and privil eges.

(3) Discharge of Jury Menber

At any tine before the jury retires to consider its

verdict, the trial judge may replace any jury nenber whomt he

trial judge finds to be unable or disqualified to performjury

service with an alternate in the order of selection set under

subsection (e)(1). Wien the jury retires to consider its

verdict, the trial judge shall discharge any remining alternates

who did not replace another jury nenber.

(q) Foreperson
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The eeurt trial judge shall designate a sworn juror as

forermran f oreperson.

Source: This Rule is derived as foll ows:

Section (a) is in part derived fromfornmer Rules 754 a and +s
conststent—wth—Forver Rule 543 ¢ and in part new.

Section (b) is derived fromforner Rule 751 b and +s—cenststent
with fornmer Rule 543 b 3.

Section (c) is new.

Section (d) is derived fromformer Rules 752, 754 b, and 543 d.

Section (e) is derived fromforner Rules #4b 753 and 543 a 3
and 4.

Section (f) is eonststent—wth—forrer—Rute543—a5and—6 new.

Section (g) t . i i

is derived fromfornmer Rule 751

) ) ) .
Seet!en é“? 3 ﬁe'!°eﬁ L'e“'lf'“r' Ret-e—543—= 3Fa?d 4 I
53—b3—andfoerrmer—Rule—751+—+d-—

d.

REPORTER S NOTE

Subsection (a)(1l) is added to state expressly that a trial
judge sets the size of the jury to be inpanelled (including
alternates) and the size of the initial array before jury
sel ection begins. Accordingly, the fornmer first sentence of
section (b) is deleted.

Subsection (a)(2) is derived fromformer section (f) with
substitution of the term*“trial judge” for the word “court” to
avoid the inference that a nmgjority of the bench nust concur;
substitution of the word “array” for the words “regul ar panel”
for internal consistency and consistency with revised Code,
Courts Article, Title 8; and substitution of “qualified juror
pool” for “qualified jury wheel” for consistency with revised
Code, Courts Article, Title 8, which reflects the use of
conputers for selection instead of the former practice of draw ng
nunbers from a wheel.

Subsection (a)(3) is derived fromfornmer section (a), wth
del etion of the word “drawn” for consistency with revised Code,
Courts Article, Title 8, which reflects the use of conputers for
sel ection as opposed to the former practice of draw ng nunbers
froma wheel, and substitution of the word “array” for the word
“panel ,” for internal consistency and consistency with revised
Code, Courts Article, Title 8.
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The former second sentence of section (b) is restated as an
affirmative statenment applicable to all inpanelled jurors,
including alternates. The word “selected” is substituted for the
word “drawn,” for consistency with revised Code, Courts Article,
Title 8, which reflects the use of conputers for selection
i nstead of the forner practice of drawi ng nunbers from a wheel

Former section (c) is renunbered as subsection (c)(1), with
the addition of “qualified” to nodify “jurors” to reflect the
addition of a defined term*“qualified juror” in Code, Courts
Article, 88-101 and to distinguish anong prospective, qualified,
and sworn jurors. Subsection (c)(1l) is revised to require the
jury list to include an address for a qualified juror but limted
to acity or town and zip code to afford qualified jurors in a
civil trial with the sane protection for identifying information
as that afforded to qualified jurors in a crimnal trial. See
Rul e 4-312. Additionally, the requirenent that additional
information is to be set by rule rather than individual jury plan
reflects Code, Courts Article, 8§8-105.

Subsection (c)(2) is added to set forth the manner in which
jury lists are to be distributed and protected agai nst
unnecessary di ssem nation of juror information.

Subsection (c)(3) is added to clarify the circunstances
under which the jury list beconmes part of the case record.

Subsections (d)(1) and (2) are derived fromfornmer sections
(d) and (e) with addition of the term*®“qualified” to nodify
“jurors” to reflect the addition of a defined term*“qualified
juror” in Code, Courts Article, 88-101 and to distinguish anong
prospective, qualified, and sworn jurors; and substitution of the
word “array” for the word “panel” for internal consistency and
consistency with revised Code, Courts Article, Title 8.

Subsection (e)(1) is derived fromfornmer section (g), wth
substitution of “individuals” for “jurors” and “alternate
jurors,” as these individuals are wi nnowed from anong the
“qualified jurors” — as categorized in Code, Courts Article,
Title 8 — but may not be sworn as jurors. Accordingly, in
subsection (e)(1), reference to “remain qualified” after
exam nation is substituted for “have qualified”.

Subsection (e)(2) is derived fromfornmer section (h).

Subsection (f)(1) is derived fromthe former first sentence
of section (i), with substitution of “individuals” to be
i npanel l ed “as sworn jurors” for “jurors and any alternates,” as
t hese individuals are w nnowed from anong the “qualified jurors”
— as categorized in Code, Courts Article, Title 8 — but are not
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yet sworn as jurors; and wth the addition of “jury” to nodify
the word “list” for internal consistency.

Subsection (f)(2) is derived fromthe fornmer third sentence
of section (b), as it related to being sworn and serving as a
sworn juror.

Subsection (f)(3) is derived fromthe former second and
fourth sentences of section (b), with substitution of “the trial
judge ... finds” for “becomes or is found” and the substitution
of “the trial judge shall discharge” for the passive “shall be
di scharged,” since the judge's ruling is determ native. The
substitution also avoids the inference that a majority of the
bench nust concur.

Section (g) is derived fromthe fornmer second sentence of
section (i), with substitution of “foreperson” for “foreman,” to
reflect the Judiciary’ s policy to use gender neutral words where
practi cabl e.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - CAVIL PROCEDURE -- CIRCU T COURT
CHAPTER 500 - TRI AL

AMEND Rul e 2-521 by deleting | anguage from section (a), by
adding to section (a) the word “sworn” to nodify the word “juror”
and | anguage to indicate that alternates are included during
trial and deliberations, and by adding the word “sworn” to nodify

the word “juror” in section (b), as follows:

Rul e 2-521. JURY - REVI EW OF EVI DENCE - COVMUNI CATI ONS

(a) Jurors' Notes
The court may, and upoerr on request of any party shall,

provi de paper notepads for use by sworn jurors, including any

alternates, during trial and deliberations. The court shal

mai ntain control over the jurors’ notes during the trial and
pronptly destroy the jurers— notes after the trial. —Ajuroer-s
frotes Notes may not be reviewed or relied upon for any purpose by
any person other than the juror author. |If a sworn juror is
unabl e to use a notepad because of a disability, the court shall
provi de a reasonabl e accommodati on.

(b) Itens Taken to Jury Room

Juroers Sworn jurors may take their notes with them when they

retire for deliberation. Unless the court for good cause orders
ot herwi se, the jury may al so take exhibits that have been
admtted in evidence, except that a deposition nay not be taken
into the jury roomwi thout the agreenent of all parties and

consent of the court. Witten or electronically recorded
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instructions may be taken into the jury roomonly with the
perm ssion of the court.

Cross reference: See Rule 5-802.1 (e).

REPORTER' S NOTE

In sections (a) and (b), the word “sworn” is added to nodify
“juror[s]” to distinguish among prospective, qualified, and sworn
jurors.

In section (a), the phrase “including any alternates” is

added to reflect that Rule 2-512 (f)(2) requires an alternate to
“take the sanme oath” as other sworn jurors.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-522 by del eting | anguage from section (b), by
addi ng the words “jury or stated majority” in place of the phrase
“requi red nunber of jurors,” and by nmaking stylistic changes, as

foll ows:

Rul e 2-522. COURT DECI SION - JURY VERDI CT

(b) Verdict
The verdict of a jury shall be unani nous unless the
parties stipulate at any tine that a verdict or a finding of a
stated mpjority ef—the—+furors shall be taken as the verdict or
finding of the jury. The verdict shall be returned in open
court. Upoen—the On request of a party or upen on the court's own
initiative, the jury shall be polled before it is discharged. |If

the poll discloses that the regui+rednurber—of—jurors—have jury,

or stated mpjority, has not concurred in the verdict, the court

may direct the jury to retire for further deliberation or may

di scharge the jury.

REPORTER S NOTE

In section (b), the phrase “required nunber of jurors,” is
repl aced by the phrase, “jury, or stated majority,” to avoid the
awkwar dness of the term “sworn juror” otherw se used throughout
these rules. Oher stylistic changes al so are nade.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-312 by addi ng a new subsection (a)(1) and a new
cross reference after subsection (a)(1), by adding a new
subsection (a)(2), by adding to and del eting | anguage from
section (b), by adding to and del eting | anguage from subsecti on
(c)(1), by adding new subsections (c)(2) and (c)(3), by adding to
and del eting | anguage from subsection (d)(1), by renunbering
section (e) as subsection (d)(2) with an additional wrd added to
it, by deleting section (f), by renunbering section (g) as
section (e), by adding to and del eting | anguage from section (e),
by relettering section (h) as section (f), by adding to and
del eti ng | anguage from subsection (f)(1), by adding new
subsections (f)(2)and (f)(3), by making the second sentence
of section (h) into section (g) with |Ianguage changes, and by

maki ng stylistic changes, as foll ows:

Rul e 4-312. JURY SELECTI ON

(a) Jury Size and Challenge to the Array
(1) Size

Before a trial begins, the trial judge shall decide (A)

the required nunber of sworn jurors, including any alternates and

(B) the size of the array of qualified jurors needed.

Cross reference: See Code, Courts Article, 88-420 (b) and Code,
Cimnal Law Article, 82-303 (d).
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(2) Insufficient Array

If the array is insufficient for jury selection, the

trial judge may direct that additional qualified jurors be

sumoned at random fromthe qualified juror pool as provided by

st at ut e.

(3) Challenge to the Array

A party may chal l enge the array ef—uroers on the ground
that its nmenbers were not sel ect edi—drawn- or sumoned accordi ng
to law,_ or on any other ground that would disqualify the panet
array as a whole. A challenge to the array shall be made and

determ ned before any individual jurer—fromthat nenber of the

array is exam ned, except that the eeurt trial judge for good

cause may permt +t the challenge to be made after the jury is

sworn but before any evidence is received.

(b) AHternate—Jdurers General Requirenents

H——Ceneraty
Ar—atternate—furor Al individuals to be inpanelled on

the jury, including any alternates, shall be drawn selected in

t he sane manner, have the sane qualifications, and be subject to

t he sane exam nati on—takethe—sare—oath—andhavethesane
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(c) Jury List

(1) Contents

Before the exam nation of qualified jurors, each party
shall be provided with a |ist ef—jurers that includes the each
juror’s nane, address, age, sex, education, ant¢ occupation, of
each—wror—the spouse’ s occupati on ef—each—furor—s—spouse, and
any other information required by the—eounty—jury—ptan Rule. Wien
the—eotnty—ury—ptan—regures—the—address—of—ajuror— Unl ess the

trial judge orders otherwi se, the address shall be linmted to the

city or town and zip code and shall not include the jurer-s

street address or box nunber;—untess—otherwse—ordered—by—the
court.

(2) Dissenination

(A Al owed

A party may provide the jury list to any person

empl oyed by the party to assist in jury selection. Wth

pernm ssion of the trial judge, the list may be dissenm nated to
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other individuals such as the courtroomclerk or court reporter

for use in carrying out official duties.

(B) Prohibited

Unless the trial judge orders otherwi se, a party and

any other person to whomthe jury list is provided in accordance

with subsection (c)(2)(A) of this Rule may not di sseninate the

list or the infornation contained on the list to any other

person.
(3) Not Part of the Case Record; Exception

Unl ess the court orders otherwi se, copies of jury lists

shall be returned to the jury conmmi Ssioner. Unl ess nmarked for

identification and offered in evidence pursuant to Rule 4-322, a

jury list is not part of the case record.

Cross reference: See Rule 16-1009 concerning nmotions to seal or
limt inspection of a case record.

(d) Exam nation ef—3Jurers and Chal |l enges for Cause

(1) Exam nation

The eourt trial judge may permit the parties to conduct

an exam nati on of prespeeti+ve qualified jurors or may +tsetH-

conduct the exam nation after considering questions proposed by
the parties. |If the eeurt+ judge conducts the exam nation, ++ the
judge may permt the parties to supplenment the exam nation by
further inquiry or may +tsetHf submit to the jurors additional
guestions proposed by the parties. The jurors’ responses to any

exam nation shall be under oath. UYpen On request of any party,

t he eeurt judge shall direct the clerk to call the roll of the
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panet array and to request each qualified juror to stand and be
identified when call ed by—rnare.
ey (2) Challenges for Cause
A party may chall enge an individual qualified juror for

cause. A challenge for cause shall be nmade and determ ned before

the jury is sworn, or thereafter for good cause shown.

o)y (e) Pestgnat+on—of—+tist—ofCuattf+ed—Jurors Perenptory
Chal | enges

Bef ore the exercise of perenptory chall enges, the eourt

trial judge shall designate fromthe—jury—+i+st those jurors

individuals on the jury list who have remain qualified after

exam nation. The nunber designated shall be sufficient to

provide the required nunmber of sworn jurors, including any ant

al ternates, to—be—sworn after allowng for the exercise of
perenptory chal l enges pursuant to Rule 4-313. The eeurt judge
shall at the sanme tinme prescribe the order to be followed in

sel ecti ng thejurors—and—atternatefurors individuals fromthe

list.

th)y (f) trpanetHHng—the | npanelled Jury

(1) Inpanelling
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The jurers—and—any—atternates individuals to be

i npanel led as sworn jurors, including any alternates, shall be

called fromthe qualified jurors remaining on the jury list in

the order previously designated by the eeurt trial judge and

shall be sworn.

(2) OGath:; Functions, Powers, Facilities, and Privil eges

All sworn jurors, including any alternates, shall take

the sane oath and, until discharged fromjury service, have the

sane functions, powers, facilities, and privil eges.

(3) Discharge of Jury Menber

At any tine before the jury retires to consider its

verdict, the trial judge may replace any jury nenber whomt he

trial judge finds to be unable or disqualified to performjury

service with an alternate in the order of selection set under

section (e). Wen the jury retires to consider its verdict, the

trial judge shall discharge any renmni ning alternates who did not

repl ace anot her jury nenber.

(q) Foreperson

The eeurt trial judge shall designate a sworn juror as

foreman foreperson.

Source: This Rule is derived as foll ows:
Section (a) is in part derived fromformer Rule 754 a and in

part new.

Section (b) is derived fromformer Rule 751 b.

Section (c) is new.

Section (d) is derived fromformer Rules 752 and 754 b.
Section (e) is derived fromfornmer Rule #54+b 753.
Section (f) is new

See%feﬁ—6g%—fs—deﬁfved—ﬁﬁeﬁ%FeFHEF—RuFe—?S%—b—%r

Section (g) is derived fromfornmer Rule 751 d.
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REPORTER S NOTE

Subsection (a)(1l) is added to state expressly that a trial
judge sets the size of the jury to be inpanelled (including
alternates) and the size of the initial array before jury
sel ection begins. Accordingly, former subsection (b)(2) and the
first sentence of subsection (b)(3) is deleted, with the addition
of the cross references.

Subsection (a)(2) is derived fromformer section (f), with
substitution of the word “array” for the words “regul ar panel”
for internal consistency and consistency with revised Code,
Courts Article, Title 8; substitution of the term®“trial judge”
for the word “court” to avoid the inference that a majority of
t he bench nust concur; and substitution of the reference to a
“qualified juror pool” for “qualified jury wheel” for consistency
with revised Code, Courts Article, Title 8, which reflects the
use of conputers for selection instead of the forner practice of
drawi ng nunbers from a wheel.

Subsection (a)(3) is derived fromformer section (a), wth
del etion of the word “drawn” for consistency with revised Code,
Courts Article, Title 8, which reflects the use of conputers for
sel ection as opposed to the former practice of draw ng nunbers
froma wheel; substitution of the word “array” for the word
“panel ,” for internal consistency and consistency with revised
Code, Courts Article, Title 8; addition of the word “qualified”
to nmodify “juror” to reflect the addition of a defined term
“qualified juror” in Code, Courts Article, 88-101 and to
di stingui sh anong prospective, qualified, and sworn jurors; and
substitution of the term*“trial judge” for the word “court” to
avoid the inference that a mgjority of the bench nust concur.

Former subsection (b)(1), except as it related to the oath
and powers, is renunbered as section (b) and is restated as an
affirmati ve statenment applicable to all inpanelled jurors,
including alternates. The word “selected” is substituted for the
word “drawn,” for consistency with revised Code, Courts Article,
Title 8 which reflects the use of conputers for selection
i nstead of the forner practice of drawi ng nunbers from a wheel

Former section (c) is renunbered as subsection (c)(1), with
the addition of “qualified” to nodify “jurors” to reflect the
addition of a defined term*“qualified juror” in Code, Courts
Article, 88-101 and to distinguish anong prospective, qualified,
and sworn jurors. Subsection (c)(1l) is revised to require the
jury list to include an address for a qualified juror with the
current limtation as to a city or town and zi p code.
Additionally, the requirenent that additional information is to
be set by rule rather than individual jury plan reflects Code,
Courts Article, 88-105.
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Subsection (c)(2) is added to set forth the manner in which
jury lists are to be distributed and protected agai nst
unnecessary di ssem nation of juror information.

Subsection (c)(3) is added to clarify the circunstances
under which the jury |list becones part of the case record.

Subsections (d)(1) and (2) are derived fromforner sections
(d) and (e), with substitution of the ternms “trial judge” and
“judge” for the words “court” and “it,” and deletion of “itself,”
to avoid the inference that a nagjority of the bench nust concur;
addition of the term*“qualified” to nodify “jurors” to reflect
the addition of a defined term*“qualified juror” in Code, Courts
Article, 88-101 and to distinguish anong prospective, qualified,
and sworn jurors; and substitution of the word “array” for the
word “panel” for internal consistency and consistency with
revi sed Code, Courts Article, Title 8.

Section (e) is derived fromformer section (g), with
substitution of “trial judge” for “court” to avoid the inference
that a majority of the bench must concur and substitution of
references to “individuals” for the references to “jurors” and
“alternate jurors,” as these individuals are wi nnowed from anong
the “qualified jurors” — as categorized in Code, Courts Article,
Title 8 — but are not yet sworn as jurors. Accordingly, in
section (e), reference to “remain qualified” after examnation is
substituted for “have qualified.”

Subsection (f)(1) is derived fromthe former first sentence
of section (h), with substitution of “individuals” to be
i npanel l ed “as sworn jurors” for “jurors and any alternates,” as
t hese individuals are wi nnowed fromanong the “qualified jurors”
— as categorized in Code, Courts Article, Title 8 — but are not
yet sworn as jurors; and with the addition of “jury” to nodify
the word “list” for internal consistency.

Subsection (f)(2) is derived fromthe forner subsection
(b)(1), as it related to being sworn and serving as a sworn
juror.

Subsection (f)(3) is derived fromthe forner second and
third sentences of subsection (b)(3), with substitution of “the
trial judge ... finds” for “becones or is found” and the
substitution of “the trial judge shall discharge” for the passive
“shal |l be discharged,” since the judge’'s ruling is deterni native.
The substitution also avoids the inference that a majority of the
bench must concur.

Section (g) is derived fromthe fornmer second sentence of

section (h), with substitution of “trial judge” for “court” to
avoid the inference that a mgjority of the bench nust concur;
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addition of the word “sworn” to nodify “juror” to distinguish
anong prospective, qualified, and sworn jurors in accordance with
revi sed Code, Courts Article, Title 8; and substitution of
“foreperson” for “foreman,” to reflect the Judiciary’ s policy to
use gender neutral words where practicable.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-313 by adding the word “qualified” to nodify

the word “juror” in subsections (b)(1) and (b)(3), as follows:

Rul e 4-313. PEREMPTORY CHALLENGES

(b) Exercise of Challenges
(1) By Alternating Chall enges

On request of any party for alternating chall enges, the
clerk shall call each qualified juror individually in the order
previ ously designated by the court. Wen the first qualified
juror is called, the State shall indicate first whether that
qualified juror is challenged or accepted. Wen the second
qualified juror is called, the defendant shall indicate first
whet her that qualified juror is challenged or accepted. Wen the
third qualified juror is called, the State shall again indicate
first whether that qualified juror is challenged or accepted, and
the selection of a jury shall continue with chall enges being
exercised alternately in this fashion until the jury has been
sel ect ed.

(2) By Sinmultaneous Striking froma List



If no request is nmade for alternating chall enges, each
party shall exercise its chall enges sinultaneously by striking
nanmes froma copy of the jury list.

(3) Renmining Challenges

After the required nunber of qualified jurors has been
called, a party nay exercise any renmai ning perenptory chal |l enges
to which the party is entitled at any tinme before the jury is
sworn, except that no challenge to the first 12 qualified jurors

shall be permitted after the first alternate juror is called.

REPORTER S NOTE

I n subsections (b)(1) and (3), the word “qualified” is added
to nmodify “juror” to reflect the addition of a defined term
“qualified juror” in Code, Courts Article, 88-101, to distinguish
anong prospective, qualified, and sworn jurors.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-314 by changing the word “prospective” to the

word “qualified” in subsection (b)(3), as foll ows:

Rul e 4-314. DEFENSE OF NOT CRI M NALLY RESPONSI BLE

(b) Procedure for Bifurcated Trial
(1) GCenerally
For purposes of this Rule, a bifurcated trial is a
single continuous trial in two stages.
(2) Sequence
The issue of guilt shall be tried first. The issue of
crimnal responsibility shall be tried as soon as practicable
after the jury returns a verdict of guilty on any charge. The
trial shall not be recessed except for good cause shown.
(3) Exam nation of Jurors
The court shall inform prespeetive qualified jurors
bef ore exam ning them pursuant to Rule 4-312 (d) that the issues
of guilt or innocence and whether, if guilty, the defendant is
crimnally responsible will be tried in tw stages. The

exam nation of prespeet+ve qualified jurors shall enconpass al

i ssues raised.
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REPORTER S NOTE

I n subsection (b)(3), the word “qualified” is substituted
for the former word “prospective”, to reflect the addition of
defined terns “prospective juror” and “qualified juror” in Code,
Courts Article, 88-101.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-326 by del eting | anguage fromsection (a), by
addi ng the word “sworn” to nodify the words “juror” and “jurors,”
by addi ng | anguage referring to alternates and by maki ng
stylistic changes in section (a), and by adding the word “sworn”
to nodify the word “jurors” and by making stylistic changes to

section (b), as follows:

Rul e 4-326. JURY - REVI EW OF EVI DENCE - COMMUNI CATI ONS

(a) Jurors' Notes
The court may, and upen on request of any party shall,

provi de paper notepads for use by sworn jurors, including any

alternates, during trial and deliberations. The court shall

mai ntain control over the jurors’ notes during the trial and
pronptly destroy the jurers— notes after the trial. Ajuror——s
notes Notes may not be reviewed or relied upon for any purpose by
any person other than the jure+ author. |[If a sworn juror is
unabl e to use a notepad because of a disability, the court shal
provi de a reasonabl e accommuodat i on.

(b) Itenms Taken to Jury Room

Juroers Sworn jurors may take their notes with them when they

retire for deliberation. Unless the court for good cause orders

otherwise, the jury may al so take the chargi ng docunent and
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exhi bits whieh that have been admtted +nate in evidence, except
that a deposition may not be taken into the jury roomw thout the
agreenent of all parties and the consent of the court.

El ectronically recorded instructions or oral instructions reduced
to witing may be taken into the jury roomonly with the

perm ssion of the court. On request of a party or on the court's
own initiative, the charging docunents shall reflect only those
charges on which the jury is to deliberate. The court may inpose
safeguards for the preservation of the exhibits and the safety of
t he jurers jury.

Cross reference: See Rule 5-802.1 (e).

REPORTER S NOTE

In sections (a) and (b), the word “sworn” is added to nodify
“Juror” to distinguish anong prospective, qualified, and sworn
jurors. Accordingly, in section (b), the word “jury” is
substituted for the fornmer word “jurors” to avoid awkward
repetition of “sworn jurors”.

In section (a), the phrase “including any alternates” is

added to reflect that Rule 4-312 (f)(2) requires an alternate to
“take the sane oath” as other sworn jurors.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-327 by changing the word “foreman” to the word
“foreperson” in section (a) and by adding the word “sworn” to

nodi fy the word “jurors” in section (e), as foll ows:

Rul e 4-327. VERDI CT - JURY

(a) Return
The verdict of a jury shall be unani nous and shall be
returned in open court.
(b) Seal ed Verdict
Wth the consent of all parties, the court may authorize
the rendition of a sealed verdict during a tenporary adjournment
of court. A sealed verdict shall be in witing and shall be
signed by each nmenber of the jury. It shall be sealed in an

envel ope by the fereranr foreperson of the jury who shall wite on

t he outside of the envel ope "Verdict Case No. ........ " "State of
Maryland vs. .................... " and deliver the envelope to
the clerk. The jury shall not be discharged, but the clerk shal
permt the jury to separate until the court is again in session
at which tinme the jury shall be called and the verdict opened and

recei ved as ot her verdicts.

(e) Poll of Jury
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On request of a party or on the court's own initiative,
the jury shall be polled after it has returned a verdict and
before it is discharged. |If the sworn jurors do not unani nously
concur in the verdict, the court may direct the jury to retire
for further deliberation, or may discharge the jury if satisfied

t hat a unani nous verdi ct cannot be reached.

REPORTER S NOTE

In section (b), the word “foreperson” is substituted for
“foreman,” to reflect the Judiciary’ s policy to use gender
neutral words where practicable.

In section (e), the word “sworn” is added to nodify “jurors”
to di stinguish anong prospective, qualified, and sworn jurors.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 600 - CRI M NAL | NVESTI GATI ONS AND

M SCELLANEQUS PROVI SI ONS

AMEND Rul e 4-643 to change the word “foreman” to the word

“foreperson” in section (a), as follows:

Rul e 4-643. SUBPOENA

(a) To Appear Before the Grand Jury
Any subpoena to appear before the grand jury shall be
issued: (1) by the clerk of a circuit court on request of the
State's Attorney or the grand jury; or (2) by the grand jury

t hrough its ferermanr foreperson or deputy fereman foreperson. The

subpoena shall contain the information required by Rule 4-266
(a).

(b) Enforcenent - Protective Oder

A subpoena to appear before the grand jury or pursuant to

Article 10, 839A is enforceable only in circuit court in the
manner set forth in Rule 4-266 (d) and the witness or a person
asserting a privilege to prevent disclosure by the witness may
apply for a protective order pursuant to Rule 4-266 (c).
Source: This Rule is new.

REPORTER S NOTE

In section (a), the word “foreperson” is substituted for
“foreman,” to reflect the Judiciary’ s policy to use gender
neutral words where practicable.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE

CHAPTER 600 - W TNESSES

AMEND Rul e 5-606 by adding the word “sworn” to nodify the
word “juror” in section (a) and subsections (b)(1) and (b)(2), by
del eti ng | anguage from subsection (b)(3) and nmaking style
changes, and by changing the word “petit” to the word “trial” and
adding the word “trial” to nodify the word “jury” in section (c),

as foll ows:

Rul e 5-606. COWETENCY OF JUROR AS W TNESS

(a) At the Trial
A nmenber of a jury nmay not testify as a witness before
that jury in the trial of the case in which the sworn juror is
sitting. If the sworn juror is called to testify, the opposing
party shall be afforded an opportunity to object out of the
presence of the jury.
(b) Inquiry into Validity of Verdict
(1) In any inquiry into the validity of a verdict, a sworn
juror may not testify as to (A) any matter or statenent occurring
during the course of the jury's deliberations, (B) the effect of
anyt hi ng upon that or any other sworn juror's mnd or enotions as
i nfluencing the sworn juror to assent or dissent fromthe
verdict, or (C the sworn juror's nental processes in connection

with the verdict.
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(2) A sworn juror's affidavit or evidence of any statenent
by the juror concerning a natter about which the juror would be
precluded fromtestifying nmay not be received for these purposes.

(3) Ajuror—s—rnotes Notes nade rrh—acecordance—wth under Rul e
2-521 (a) or Rule 4-326 (a) may not be used to inpeach a verdict.

(c) "Verdict" Defined
For purposes of this Rule, "verdict" neans (1) a verdict
returned by a pet+t trial jury or (2) a sentence returned by a
trial jury in a sentencing proceedi ng conducted pursuant to Code,
Crimnal Law Article, 82-303 or 82-304.

Committee note: This Rule does not address or affect the secrecy
of grand jury proceedi ngs.

Source: This Rule is derived in part fromF.R Ev. 606

REPORTER S NOTE

In sections (a) and (b), the word “sworn” is added to nodify
“jurors” to distinguish anong prospective, qualified, and sworn
jurors.

I n subsection (b)(3), the word “under” is substituted for
“in accordance with” to cover all notes whether made in
accordance with or contravention of the referenced rul es.

In section (c), “trial jury” is substituted for “petit
jury,” in accordance with the Council on Jury Use and
Managenent’'s preference for | anguage nore understandable to the
publi c.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 100 - COURT ADM NI STRATI VE STRUCTURE, JUDI Cl AL
DUTI ES, ETC.

AVEND Rul e 16-107 to anmend the title of the Rule and to

del ete section b., as foll ows:

Rul e 16-107. SINGLE TERM OF COURT ANB—J3URY—TERMS

a—ftermof—Coturt—
For accounting and statistical reporting purposes, each

circuit court shall hold a single termeach year begi nning on

July 1 and ending on the follow ng June 30.

Source: This Rule is derived fromformer Rule 1206.

REPORTER' S NOTE

Former section b is deleted as inaccurate as the circuit
court, rather than the County Adm nistrative Judge, adopts, and
nodi fies, the jury plan, and Code, Courts Article, 88-207 (a)
provides for the plan to specify intervals for creation of juror
pools — rather than “terns”.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 1000 - ACCESS TO COURT RECORDS

AMEND Rul e 16-1004 by expandi ng subsection (b)(2) to allow
di scl osure of certain information about jurors under certain

circunst ances, as foll ows:

Rul e 16-1004. ACCESS TO NOTI CE, ADM NI STRATI VE, AND BUSI NESS

LI CENSE RECORDS

(a) Notice Records
A custodi an may not deny inspection of a notice record
t hat has been recorded and i ndexed by the clerk.
(b) Adm nistrative and Busi ness License Records
(1) Except as otherw se provided by the Rules in this
Chapter, the right to inspect adm nistrative and business |icense
records is governed by Code, State Governnent Article, 8810-611
t hrough 10-626.
(2) (A Except—as—provi-detdbyCotde—Courts—Artiete—§8-—212
tby—e+—e)—a A custodi an shall deny inspection of an

adm nistrative record used by the jury conm ssioner er—eterk in

conneet+on—wth the jury sel ection process—Exeept—as—otherwse

af-ter—the—fury—hasbeen—enpaneted—and—sworn—,_ except (i) as a
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trial judge orders in connection with a challenge under Code,

Courts Article, 888-408 and 8-409; and (ii) as provided in (B)

and (C) of this subsection.

(B) A custodian shall, upon request, disclose the nanes and

zip codes of the sworn jurors contained on a jury list after the

jury has been imanel ed and sworn, unl ess otherw se ordered by

the trial judge.

(C) After a source pool of gqualified jurors has been

enptied and re-created in accordance with Code, Courts Article,

88- 207, and after every person selected to serve as a juror from

t hat pool has conpleted the person’s service, a trial judge

shall, upon request, disclose the nane, zip code, age, sex,

educati on, occupation, and spouse’s occupation of each person

whose nane was sel ected fromthat pool and placed on a jury list,

unless, in the interest of justice, the trial judge deternines

that this information renmnin confidential in whole or in part.

(D) A jury conm ssioner nmay provide jury lists to the

Health Care Alternative Dispute Resolution Ofice as required by

that O fice in carrying out its duties, subject to that Ofice

adopting requl ati ons to ensure agai nst i nproper disseni nation of

juror data.

(E) At intervals acceptable to the jury conmni ssioner, a

jury conm ssioner shall provide the State Board of El ections and

State Motor Vehicle Adnministration with data about prospective,

qualified, or sworn jurors needed to correct erroneous or

obsolete information, such as that related to a death or change
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of address, subject to the Board’'s and Adnministration's adoption

of requlations to ensure agai nst inproper dissem nation of juror

data.

REPORTER S NOTE

To conformto recent statutory changes, several Rules
pertaining to jury trials have been proposed for nodification.
Rul es 2-512 and 4-312 have been proposed to be changed to require
the jury list to include the addresses of qualified jurors and to
state that any need for additional information regarding jurors
is to be set by rule and not by individual jury plan. The
proposed changes to Rule 16-1004 include | anguage stating that
the jury comm ssioner shall provide a jury list as required under
Rul es 2-512 and 4-312 and that a custodi an may disclose only the
names of sworn jurors. Eric Lieberman, Esq., counsel to the
Washi ngt on Post, expressed a concern that access to juror
information would be too limted by the changes to Rule 16-1004
that originally had been proposed. He has requested that
| anguage be added to section (b) of Rule 16-1004 providing that a
judge may order inspection of an administrative record used by
the jury commissioner and that after the pool of qualified jurors
has been enptied and all jurors have conpl eted their service,
upon request, a trial judge shall disclose information about the
jurors unless, in the interest of justice, the judge determ nes
that this informati on should remain confidential. The requested
new | anguage al so provides that a custodi an shall disclose the
names and zip codes of the sworn jurors, unless otherw se ordered
by the trial judge.
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MARYLAND RULES OF PROCEDURE
APPENDI X: THE MARYLAND LAWYERS' RULES OF PROFESSI ONAL CONDUCT

ADVCOCATE

AMEND Appendi x: the Maryl and Lawers’ Rul es of Professional
Conduct, Rule 3.5 to del ete | anguage from paragraph (a)(1), to
add the words “qualified” and “sworn” to nodify the word “juror”
in paragraph (a)(1), to delete | anguage from paragraph (a)(2),
to del ete | anguage from paragraph (a)(5), to add the word “jury”
to nodify the word “nenber” and to change the word “juror” to the
words “jury menber” in paragraph (a)(5), and to add the words
“qualified” and “sworn” to nodify the word “juror” in paragraph

(a)(6) and paragraph (b), as follows:

Rule 3.5. | MPARTI ALI TY AND DECORUM OF THE TRI BUNAL

(a) A lawyer shall not:

(1) seek to influence a judge, prospective, qualified, or

sworn juror, prespective—furor— or other official by neans
prohi bited by | aw,

(2) before the trial of a case with which the |awer is
connected, conmmuni cate outside the course of official proceedings
wi th anyone known to the lawer to be on the jury |ist f+romwhiech
the—urors—wH—be——seteeted for the trial of the case;

(3) during the trial of a case with which the |awer is
connected, comuni cate outside the course of official proceedings

wi th any nmenber of the jury;
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(4) during the trial of a case with which the | awer is not
connected, comuni cate outside the course of official proceedings
wi th any nenber of the jury about the case;

(5) after discharge of a jury fromfurther consideration of a
case with which the | awer is connected, ask questions of or make
comments to a jury nenber ef—that—ury that are calculated to

harass or enbarrass the jyuror jury nenber or to influence the

furer—s jury nenber’s actions in future jury service;

(6) conduct a vexatious or harassing investigation of any

prospective, qualified, or sworn juror er—prospeetive—uror,;

(7) comuni cate ex parte about an adversary proceeding with

the judge or other official before whomthe proceeding is
pendi ng, except as permtted by |aw

(8) discuss with a judge potential enploynment of the judge if
the lawer or a firmwith which the |awer is associated has a
matter that is pending before the judge; or

(9) engage in conduct intended to disrupt a tribunal.

(b) A lawer who has know edge of any violation of seetioen

paragraph (a) of this Rule, any inproper conduct by a
prospective, qualified, or sworn juror er—prespective—ftror— or

any i nproper conduct by another towards a jtroer—ef prospective,

gualified, or sworn juror, shall report it pronptly to the court
or other appropriate authority.
COVMVENT
[1] Many fornms of inproper influence upon a tribunal are

proscribed by crimnal law. Qhers are specified in Rule 16-813,
Maryl and Code of Judicial Conduct, with which an advocate shoul d
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be famliar. A lawer is required to avoid contributing to a
viol ati on of such provisions.

[2] The advocate's function is to present evidence and
argunment so that the cause nmay be decided according to | aw.
Ref rai ni ng from abusi ve or obstreperous conduct is a corollary of
t he advocate's right to speak on behalf of litigants. A |awer
may stand firm agai nst abuse by a judge but should avoid
reci procation; the judge's default is no justification for
simlar dereliction by an advocate. An advocate can present the
cause, protect the record for subsequent review and preserve
professional integrity by patient firmess no | ess effectively
than by belligerence or theatrics.

[3] Wth regard to the prohibition in subseetion paragraph
(a)(2) of this Rule against comunications with anyone on "the
jury list f+remwhich—thejurors—wiH—be——setected,” see MI. Rul es
2-512 (c) and 4-312 (c).

Model Rul es Conparison.-- Rule 3.5 retains the former Maryl and
Rul e text and comments, except that paragraph (a)(8) is new and
the reference in Conment [1] is to the Code of Judicial Conduct.
Changes in ABA Mbddel Rule 3.5 were not adopted.

REPORTERS NOTE

I n paragraphs (a)(1) and (6) and (b), references to
“prospective, qualified, or sworn juror” is substituted for the
former references to “juror, prospective juror,” to conformto
the term nology in Code, Courts Article, Title 8.

I n paragraph (a)(2) and the Conment, references to the “jury
list” are substituted for the forner references to the “list from
which the jurors will be selected,” for brevity and consi stency
with Rules 2-512 and 4-312.

I n paragraph (a)(5), references to a “jury menber” are

substituted for the forner references to a “nmenber of that jury,”
“juror,” and “juror’s,” for consistency.
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MARYLAND RULES OF PROCEDURE

APPENDI X: MARYLAND CODE OF CONDUCT FOR COURT | NTERPRETERS

AMEND Appendi x: Maryl and Code of Conduct for Court
Interpreters, Canon 3 to add the words “prospective, qualified,
or sworn” to nodify the word “jurors” to the Conmentary, as

foll ows:

MARYLAND CCDE OF CONDUCT FOR COURT | NTERPRETERS

Canon 3

Impartiality and Avoi dance of Conflict of Interest

Interpreters shall be inpartial and unbi ased and shal
refrain fromconduct that may gi ve an appearance of bi as.
Interpreters shall disclose any real or perceived conflict of

i nt erest.

Comment ary

The interpreter serves as an officer of the court, and the
interpreter's duty in a court proceeding is to serve the court
and the public to which the court is a servant. This is true
regardl ess of whether the interpreter is retained publicly at
government expense or privately at the expense of one of the
parties.

Interpreters should avoid any conduct or behavior that
presents the appearance of favoritismtoward any of the parties.
Interpreters should maintain professional relationships with the
partici pants and should not take an active part in any of the
pr oceedi ngs.
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During the course of the proceedings, interpreters should
not converse with parties, wtnesses, prospective, qualified, or
sworn jurors, attorneys, or |law enforcenent officers or with
friends or relatives of any party, except in the discharge of
official functions. It is especially inportant that interpreters
who are famliar with courtroom personnel refrain from casual and
per sonal conversations that may convey an appearance of a speci al
relationship with or partiality to any of the court participants.

REPORTER S NOTE

In the Comment, the words “prospective, qualified, and
sworn” are added to nodify “jurors,” to enphasize that all three
categories of jurors are covered by the statenent.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-301 to provide for discovery under Rule 4-263
under certain circunstances and for discovery under Rule
4-262 in all other actions transferred to a circuit court upon a

jury trial demand under this Rule, as follows:

Rul e 4-301. BEG NNING OF TRIAL I N DI STRI CT COURT

(a) Initial Procedures
| medi ately before beginning a trial in District Court,
the court shall (1) nmake certain the defendant has been furnished
a copy of the charging docunent; (2) informthe defendant of each
of fense charged; (3) informthe defendant, when applicable, of
the right to trial by jury; (4) conply with Rule 4-215, if
necessary; and (5) thereafter, call upon the defendant to plead
to each charge.
(b) Demand for Jury Trial
(1) Formand Tine of Demand
A demand in the District Court for a jury trial shall be
made either
(A) in witing and, unless otherw se ordered by the court
or agreed by the parties, filed no later than 15 days before the

schedul ed trial date, or
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(B) in open court on the trial date by the defendant and

t he defendant's counsel, if any.
(2) Procedure Foll ow ng Denand
Upon a denmand by the defendant for jury trial that

deprives the District Court of jurisdiction pursuant to |aw, the
clerk may serve a circuit court summons on the defendant
requiring an appearance in the circuit court at a specified date
and tinme. The clerk shall pronptly transmt the case file to the
clerk of the circuit court, who shall then file the charging
docunent and, if the defendant was not served a circuit court
summons by the clerk of the District Court, notify the defendant
to appear before the circuit court. The circuit court shal
proceed in accordance with Rule 4-213 (c) as if the appearance
were by reason of execution of a warrant. Thereafter, except for
the requirements of Code, Crimnal Procedure Article, 86-103 and
Rul e 4-271 (a), or unless the circuit court orders otherw se,
pretrial procedures shall be governed by the rules in this Title
applicable in the District Court.

(c) Discovery

Di scovery in an action transferred to a circuit court upon

a jury trial demand made in accordance with subsection (b)(1)(A)

of this Rule is governed by Rule 4-263. 1n all other actions

transferred to a circuit court upon a jury trial denand,

di scovery is governed by Rule 4-262.

Source: This Rule is derived as foll ows:
Section (a) is derived fromformer MD. R 751
Section (b) is new.
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Section (c) IS new.

REPORTER S NOTE

Rul e 4-301 is proposed to be anended to provide that
di scovery under Rule 4-263 (Discovery in Grcuit Court) is
avai lable in cases transferred to a circuit court upon a jury
trial demand only when the demand is nmade in accordance with
subsection (b)(1)(A) of Rule 4-301, i.e., only when a witten
demand is filed no later than 15 days before a scheduled trial
date. 1In all other cases transferred pursuant to Rule 4-301,
di scovery is governed by Rule 4-262 (Discovery in District
Court).
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-263 to require each party to exercise due
diligence in identifying material and information to be
di scl osed, to extend the obligations of the parties under the
Rule to staff nenbers of the defendant and certain others, to
reletter the sections, to add a cross reference follow ng section
(a), to add to section (b) a required disclosure of certain wtness
statenents, to delete the requirenent of a request by the
def endant from the provision concerning the State’s obligation to
disclose the identity of certain wtnesses, to add | anguage to
subsection (b)(1) referring to a certain statute and Rule, to
clarify the disclosure obligation of the State’s Attorney under
subsections (b)(2) and (3), to add a Comrittee note and cross
reference follow ng section (b), to add to subsection (c)(1) a
provi sion concerning the State’s consultation with an expert, to
add to subsection (c)(2)(B) requirenents concerning an expert
that the defendant expects to call as a witness at a hearing or
trial, to add a new subsection (c)(2)(D) concerning disclosure of
the defendant’ s character w tnesses, to expand the definition
of “work product” in subsection (d)(1), to change the tine
allowed in section (e) for the State’'s initial disclosure
pursuant to section (b), to add the phrase “or required” to

section (f), to provide generally that there is no requirenent to
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file discovery material with the court, to require the filing of
a notice by the party generating discovery material and retention
of the material for a period of tine if the material is not filed
with the court, to require the filing of a statenent if the
parties agree to provide discovery or disclosures in a manner
different than set forth in the Rule, to clarify provisions
pertaining to protective orders, to add a provision pertaining to
di squal ification of witnesses, and to make certain stylistic

changes, as foll ows:

Rul e 4-263. DI SCOVERY IN Cl RCU T COURT

Di scovery and inspection in a circuit court shall be as
fol |l ows:

gy (a) nligations of State-s—Atterney the Parties
(1) Cenerally

Each party obligated to provide material or information

under this Rule shall exercise due diligence to identify all of

the material and information that nust be discl osed.

(2) nligations of the Parties Extend to Staff and O hers

The obligations of the State-s—Attorney parties under

this Rule extend to nmaterial and information in the possession or

control of the—State-s—Attorney a party and staff nenbers and any

ot hers who have participated in the investigation or eval uation

of the action and who either regularly report, or with reference
to the particul ar action have—+eported have a duty to report, to
t he eff+ece—of theState—s—Attoerney party.

-108-



Cross reference: For the obligations of the State, see State v.
Wllianms, 392 M. 194 (2006).

&)y (b) Disclosure Wthout Request

Except for the privileged work product of the State's

Attorney as defined in subsection (d)(1) of this Rule, W-thoeut

wi t hout the necessity of a request, the State's Attorney shal
furnatsh provide to the defendant:

(1) The nane and, except as provided under Code, Crim nal

Procedure Article, 811-205 or Rule 16-1009 (b), the address of

each person whomthe State intends to call as a witness at the

hearing or trial to prove its case in chief or to rebut alibi

testinony and, as to all statenents about the action made by the

witness to a State agent: (A) a copy of each witten or recorded

statenent by the witness, regardl ess of when nmade, and (B) a copy

of all reports of each oral statenent by the witness, or, if not

avai |l abl e, the substance of each oral statenent nmade before

charges were filed in the circuit court;

- (2) Any material or information tendinrg—te in any form

whet her _or not admissible, in the possession or control of the

State, including staff and others as described in subsection

(a)(2) of this Rule, that tends to excul pate the defendant or

negate or mtigate the defendant’s guilt or punishnment ef—the
tdefendant as to the offense charged;

(3) Any material or information in any form whether or not

admi ssible, in the possession or control of the State, as

-109-



described in subsection (a)(2) of this Rule, that tends to

i npeach a wi tness by proving:

(A) the character of the witness for untruthful ness, by

est ablishing prior conduct as permtted under Rule 5-608 (b) or a

prior conviction as permtted under Rule 5-6009,

(B) that the witness is biased, prejudiced, or interested

in the outcone of the proceeding or has a nptive to testify

fal sely, or

(C) that the facts differ fromthe witness’'s expected

testinony; and

2y (4) Any relevant material or information regarding: (A
specific searches and seizures, w retaps, or eavesdroppi ngr. (B)
the acquisition of statenments nade by the defendant to a State
agent that the State intends to use at a hearing or trial;; and
(C pretrial identification of the defendant by a witness for the
St at e.

Committee note: Exanples of material and information that nust
be di scl osed pursuant to subsections (b)(2) and (3) of this Rule
if within the possession or control of the State, as described in
subsection (a)(2) of this Rule, include: each statenent nade by
a witness that is inconsistent with another statenent nade by the
witness or with a statenent nade by anot her w tness; the nedical
or _psychiatric condition of a witness that may inpair his or her
ability to testify truthfully or accurately; pending charges
against a witness for whomno deal is being offered at the tine
of trial; the fact that a witness has taken but did not pass a
pol yagraph exam nation; the failure of a witness to make an
identification; and evidence that m ght adversely inpact the
credibility of the State’s evidence. The due diligence required
by subsection (a)(1) does not require affirmative inquiry by the
State with regard to the listed exanples in all cases, but would
require such inquiry into a particular area if information
possessed by the State, as described in subsection (a)(2), would
reasonably |lead the State to believe that affirmative inquiry
would result in discoverable information. Due diligence does not
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require the State to obtain a copy of the crimnal record of a
State’'s witness unless the State is aware of the crimnal record.

| f, upon inquiry by the State, a witness denies having a crim nal
record, the inquiry and denial generally satisfy due diligence
unl ess the State has reason to question the denial.

Cross reference: See Brady v. Maryland, 373 U.S. 83 (1963): Kyles
v. Wiitley, 514 U. S. 419 (1995): Gglio v. U S., 405 U.S. 150
(1972): and U.S. v. Agurs, 427 U S. 97 (1976).

tb)y (c) D sclosure Upon Request

(1) Disclosure By State

Upon request of the defendant, the State's Attorney

shall provide to the defendant the infornation set forth in this

section:
4 .
el I efend I | e : I
I I I I . I " :
et . ol . . et I b
test+rony -
2 (A Statements of the Defendant
As to all statenents nmade by the defendant to a State
agent that the State intends to use at a hearing or trial, the

State shall furnatsh provide to the def endant —but—met—+t+e—untess

the—court—so—orders: (A (i) a copy of each witten or recorded
statenent, and By (ii) the substance of each oral statenent and
a copy of all reports of each oral statenent;
3> (B) Statements of Codefendants
As to all statenents nade by a codefendant to a State
agent whieh that the State intends to use at a joint hearing or

trial, the State shall furnarsh provide to the defendant —but—ot
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HHe—untess—the—ecourt—so—-orders: (A- (i) a copy of each witten
or recorded statenment, and By (ii) the substance of each ora
statenent and a copy of all reports of each oral statenent;

4> (O Reports or Statenents of Experts

As to each expert consulted by the State in connection

with the action the State shall: (i) provide to the defendant the

expert’'s nane and address, the subject matter of the

consultation, the substance of the expert’'s findings and

opinions, and a summary of the grounds for each opinion, and (ii)

Produee produce and permt the defendant to inspect and copy al
witten reports or statenents nmade in connection with the action
by eaeh the expert, eoensuttedbythe—State,- including the results
of any physical or nental exam nation, scientific test,
experinment, or conparison, and furntsh provide the defendant with
t he substance of any such oral report and concl usion;
5> (D) Evidence for Use at Trial
Produce and permt the defendant to inspect, copy, and
phot ograph any docunents, conputer-generated evidence as defined
in Rule 2-504.3 (a), recordings, photographs, or other tangible
things that the State intends to use at the hearing or trial;
6> (E) Property of the Defendant
Produce and permt the defendant to inspect, copy, and
phot ograph any item obtained fromor belonging to the defendant,
whet her or not the State intends to use the itemat the hearing
or trial.

(2) Disclosure By Defendant
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Upon the request of the State, the defendant shall:

(A) As to the Person of the Defendant

Appear in a lineup for identification; speak for

identification; be fingerprinted; pose for photographs not

i nvol ving reenactnent of a scene; try on articles of clothing;

pernt the taking of specinens of material under fingernails:;

permit the taking of sanples of blood, hair, and other material

i nvol vi ng no unreasonabl e intrusion upon the defendant's person;

provi de handwiting specinens; and subnit to reasonabl e physi cal

or nental exam nation;

(B) Reports of Experts

As to each expert the defendant expects to call as a

witness at a hearing or trial: (i) provide to the State the

expert’'s nane and address, the subject nmatter on which the expert

is expected to testify, the substance of the findings and the

opinions to which the expert is expected to testify, and a

summary of the grounds for each opinion, and (ii) produce and

permit the State to inspect and copy all witten reports made in

connection with the action by the expert, including the results

of any physical or nental exam nation, scientific test,

experinent, or conparison, and provide the State with the

subst ance of any such oral report and concl usi on.

(C) Alibi Wtnesses

Upon designation by the State of the tine, place, and

date of the alleged occurrence, provide the nane and address of

each person other than the defendant whom t he def endant intends
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to call as a witness to show that the def endant was not present

at the tine, place, and date designated by the State inits

request.

(D) Character Wtnesses

As to each witness the defendant expects to call to

testify as to the defendant’'s veracity or other rel evant

character trait, provide the name and address of that w tness.

(E)  Conmput er-generated Evidence

Produce and permt the State to i nspect and copy any

conput er -generated evidence as defined in Rule 2-504.3 (a) that

the defendant intends to use at the hearing or trial.

ey (d) Matters Not Subject to Discovery by—thebefendant

State-—s—Attorney,—or

(1) By any Party

This Rule does not require the State or the defendant to

di sclose (A the nental inpressions, trial strategy, personal

beliefs, or other privileged work product of counsel or (B) any

other matter if the court finds that its disclosure wuld entai

a substantial risk of harmto any person that outweighs the

interest in disclosure.

(2) By Def endant

This Rule does not require the State to disclose
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2)—TFhe the identity of a confidential informnt,—so+toeng

as unless the State's Attorney intends to call the informant as a

witness or unless the failure to disclose the informant's

identity dees—noet would infringe a constitutional right of the

def endant and—the—State-s—Attorney—doees—hnot—i+ntendto—ecat—the
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L evid W I 3 eyt
he defend . I he hear Lol

(e) Tinme for Discovery

Unl ess the court orders otherwise, the tinme for discovery

under this Rule shall be as set forth in this section. The

State's Attorney shall make disclosure pursuant to section &y
(b) of this Rule within 25 30 days after the earlier of the
appearance of counsel or the first appearance of the defendant
before the court pursuant to Rule 4-213. Any request by the

def endant for discovery pursuant to section {b) (c) of this Rule,
and any request by the State for discovery pursuant to section
e (e) of this Rule shall be nade within 15 days after the
earlier of the appearance of counsel or the first appearance of

t he defendant before the court pursuant to Rule 4-213. The party

-116-



served with the request shall furnatsth provide the discovery
within ten days after service.
(f) Mdtion to Conpel D scovery

| f discovery is not furnished provided as requested or
required, a notion to conpel discovery may be filed wwthin ten
days after recei pt of inadequate discovery or after discovery
shoul d have been received, whichever is earlier. The notion
shal | specifically describe the requested matters that have not
been furntshed provided. A response to the notion may be fil ed
within five days after service of the notion. The court need not
consi der any notion to conpel discovery unless the noving party
has filed a certificate describing good faith attenpts to discuss
with the opposing party the resolution of the dispute and
certifying that they are unable to reach agreenent on the
di sputed issues. The certificate shall include the date, tine,
and circunstances of each discussion or attenpted discussion.

th)> (g) Continuing Duty to Disclose

A party who has responded to a request or order for
di scovery and who obtains further material information shal
suppl emrent the response pronptly.

(h) No Requirenment to File with Court: Exceptions

Except as otherw se provided in these Rules or by order of

court, discovery material need not be filed with the court. | f

the party generating the discovery material does not file the

material with the court, that party shall (1) serve the discovery

material on the other party and (2) pronptly file with the court
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a notice that (A) reasonably identifies the information provided

and (B) states the date and manner of service. The party

generating the discovery material shall nmake the origina

avai |l abl e for inspection and copying by the other party, and

shall retain the original until the earlier of the expiration of

(i) any sentence inposed on the defendant or (ii) the retention

period that the material woul d have been retai ned under the

applicable records retention and di sposal schedul e had the

material been filed with the court. This section does not

precl ude the use of discovery material at trial or as an exhibit

to support or oppose a notion. |f the parties agree to provide

di scovery or disclosures in a manner different fromthe nanner

set forth in this Rule, the parties shall file with the court a

statenent of their aqreenent.

(1) Protective Oders

A party or a person fromwhom di scovery is sought may

petition the court for any protective order that justice

requi res. ©nnet+on—and—for For good cause shown, the court nmay
order that specified disclosures be restricted.

(j) Sanctions

If at any time during the proceedings the court finds that
a party has failed to conply with this Rule or an order issued
pursuant to this Rule, the court may order that party to permt
the discovery of the matters not previously disclosed, strike the
testinmony to which the undi sclosed matter relates, grant a

reasonabl e conti nuance, prohibit the party fromintroducing in
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evi dence the matter not disclosed, grant a mstrial, or enter any

ot her order appropriate under the circunmstances. The failure of

a party to comply with a discovery obligation in this Rule does

not autonmatically disqualify a witness fromtestifying. If a

notion is filed to disqualify the witness’s testinony,

disqualification is within the discretion of the court.

Source: This Rule is derived as—folHows=—
: oy o w ; I o

in part fromforner Rule 741 and is in part new

REPORTER S NOTE

Al bert D. Brault, Esq. brought to the attention of the Rul es
Committee a report of the American College of Trial Lawers,
descri bing the problemthat sonme federal prosecutors fail to
provide information required to be furnished to a crim nal
def endant pursuant to Brady v. Maryland, 373 U S. 83 (1963). M.
Brault spoke with |ocal crimnal defense |awers in Montgonery
County, who noted simlar problenms with sone State prosecutors.
To address this, the Honorable Albert J. Mtricciani and the
Honorabl e M Brooke Murdock, Judges of the Circuit Court for
Baltinore Cty, drafted proposed changes to Rule 4-263, the
concept of which has been approved by the Rules Commttee. The
proposed anendnents to Rul e 4-263 bl end | anguage suggested by
Judges Matricciani and Murdock with additional changes devel oped
by the Conmmittee.

Current section (g), Obligations of State’'s Attorney, is
anended to require that each party who is obligated to provide
material or information under the Rule exercise due diligence in
identifying the material and information to be disclosed and to
make subsection (2) applicable to all parties and not only to the
State’s Attorney. Because of the inportance of this obligation,
section (g) is noved to the beginning of the Rule and relettered
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(a). A cross reference to State v. Wllians, 392 Mi. 194 (2006)
I's added followi ng the section to highlight that the State's

obl i gati ons under the Rule extend beyond the know edge of the

i ndi vi dual Assistant State’'s Attorney prosecuting the case.

Language is added to the begi nning of section (b) to clarify
that privileged work product of the State’'s Attorney is excl uded
fromthe materials the State’s Attorney nust disclose wthout
request. Disclosure of the identity of the State’s w tnesses,
which was in the “Disclosure Upon Request” section of the Rule,
is noved to section (b), “Di sclosure Wthout Request” with sone
changes. References to Code, Crimnal Procedure Article, 811-205
and Rul e 16-1009 (b), concerning w thholding of a witness’'s
address under certain circunstances, are added to the section.
The State nust disclose the address of each person whomthe State
intends to call as a witness at the hearing or trial to prove its
case in chief or to rebut alibi testinony. Gven the difficulty
of analyzing each statenent made by a State’s witness as to
anyt hing that conceivably would be “Brady” material, coupled with
the requirenent of disclosure of prior witten statenents by
W tnesses as set forth in Jencks v. U S, 353 US. 657 (1957),
the Commttee recommends that (1) a copy of each witten or
recorded statenent, regardl ess of when made, and (2) a copy of
all reports of each oral statenent, or, if not available, the
substance of each oral statenent nmade before charges were filed
be di sclosed without the necessity of a request by the defendant.

Subsections (b)(2) and (3) are anended to clarify the
State’s disclosure requirenments under Brady and its progeny.
Subsections (b)(3)(A), (B), and (C) are derived fromthe
“i npeachnment by inquiry of witness” provisions of Rule 5-616
(a)(6) (i) and (ii), (4), and (2), respectively. A Conmittee note
cont ai ni ng exanples of “Brady” materials that nust be discl osed
follows section (b). The first sentence of the Comnmttee note
uses exanples contained in correspondence dated Cctober 25, 2005
from Nancy S. Forster, Public Defender, to Chief Judge Robert M
Bell. At the request of prosecutors, conmentary concerning
ascertai nment of the crimnal records of State’s w tnesses and
when due diligence requires an affirmative inquiry into a
particular area is included in the Commttee note. After the
Conmittee note is a cross reference to Brady and to three
addi ti onal opinions of the U S. Suprenme Court.

Usi ng | anguage borrowed from Rul e 2-402 (f)(1)(A),
subsection (c)(1) is anmended to require the State (upon request
by the defendant) to disclose, as to each expert consulted by the
State in connection with the action, the subject nmatter of the
consul tation, the substance of the expert’s findings and
opi nions, and a sunmary of the grounds for each opinion. This
requirenent is intended to address the situation in which little
or no information is received by the defendant because of the
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absence of a nmeaningful witten report. A conparabl e anmendnent
is made to subsection (c)(2)(B), pertaining to disclosure of the
defendant’ s expert’s information upon request by the State,
except that in subsection (c)(2)(B), the requirenent to disclose
extends only to informati on froman expert the defendant expects
to call as a witness. New subsection (c)(2)(D) requires the

def endant, upon request by the State, to disclose character

wi t nesses the defendant intends to call.

Section (d) has expanded t he expl anation of what work
product is, based upon the | anguage set out in Goldberg v. U.S.,
425 U.S. 94 (1976).

In section (e), the tinme requirenents for discovery under
the Rul e are made subject to the phrase “unless the court orders
otherwise.” Also, the tine for the initial disclosure by the
State is changed from 25 to 30 days after the earlier of the
appearance of counsel or the first appearance of the defendant
before the court pursuant to Rule 4-213, for consistency with
ot her tinme provisions used throughout the Rules.

The words “or required” are added to section (f) to clarify
that a notion to conpel discovery nay be based on a failure to
provi de required discovery as well as a failure to provide
request ed di scovery.

New section (h) provides that, with certain exceptions,
di scovery material is not required to be filed with the court.
In light of the adoption of Title 16, Chapter 1000, Access to
Court Records, new section (h) is intended to elimnate the
i nclusion of unnecessary materials in court files and reduce the
amount of material in the files for which redaction, sealing, or
ot her denial of inspection would be required. The non-filing of
di scovery information confornms the Rule to current practice in
many jurisdictions. Mich of the | anguage of the section is
borrowed fromthe first, third, and fourth sentences of Rule 2-
401 (d)(2); however, the required contents of the notice that the
party generating discovery material nust file with the court, if
the discovery materials are not filed with the court, have been
nodi fi ed by adding the requirenent that the notice nust
“reasonably identif[y] the information provided” and by del eting
the references to the “type of discovery material served” and
“the party or person served.” Additionally, the retention
requi renent as to original materials extends until the earlier of
(i) the expiration of any sentence inposed on the defendant or
(ii) the retention period that the material woul d have been
retai ned under the applicable records retention and di sposal
schedul e had the material been filed with the court. The |ast
sentence of the section requires the parties to file with the
court a statenent of any agreenent that they nmake as to providing
di scovery or disclosures different than set forth in the Rule.
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Section (i) is anended to clarify that a person, such as a
victimor wtness, fromwhom discovery is sought, nmay petition
the Court for a protective order.

The Conmmittee recommends that the existing provisions in the
Rul e concerni ng sanctions be set out in a separate section (j),

i ncl udi ng new | anguage pertaining to disqualification of
W t nesses.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-262 to reletter the sections, to require each
party to exercise due diligence in identifying material and
information to be disclosed, to extend the obligations of the
parties under the Rule to staff nenbers of the defendant and
certain others, to add a cross reference foll owi ng subsection
(a)(2), to add a new subsection (a)(3) concerning protective
orders, to add a provision pertaining to disqualification of
W tnesses, to add | anguage to section (b) referring to a certain
statute and Rule, to clarify the disclosure obligation of the
State’s Attorney under subsection (b)(1l), to add a Conmmttee
note foll ow ng subsection (b)(1l), to add new subsecti ons
(b)(2)(A), (D, and (E) concerning disclosure upon request of the
defendant, to revise the Conmttee note foll ow ng subsection
(b)(3), to add new section (c) concerning natters not subject to
di scovery, to provide generally that there is no requirenent to
file discovery material with the court, to require retention of
di scovery material for a period of tinme if it is not filed with

the court, and to nmake stylistic changes, as foll ows:

Rul e 4-262. DI SCOVERY I N DI STRI CT COURT

> (a) oligations of the State-s—Attorney Parties
(1) Generally
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Each party obligated to provide material or infornmation

under this Rule shall exercise due diligence to identify all of

the material and information that nust be discl osed.

(2) nligations of the Parties Extend to Staff and O hers

The obligations of the—State-s—Attorney a party under

this Rule extend to nmaterial and information in the possession or

control of the State~s—Atterney party and staff nenbers and any

ot hers who have participated in the investigation or eval uation

of the action and who either regularly report, or with reference
to the particular action have—+eported have a duty to report, to
t he eff+ece—of the—States—Attoerney party.

Cross reference: For the obligations of the State, see State v.
Wllianms, 329 M. 194 (2006).

(3) Protective Oders

A party or person from whom di scovery i s sought may

petition the court for any protective order that justice

requires. For good cause shown, the court may order that

specified disclosures be restri ct ed.

(4) Failure to Comply with Di scovery Obligation

The failure of a party to conply with a discovery

obligation in this Rule does not automatically disqualify a

witness fromtestifyving. |If a notionis filed to disqualify the

witness's testinony, disqualification is within the discretion of

the court.

te&)r (b) Scope
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Subject to section (c) of this Rule and except as provided

under Code, Crimnal Procedure Article, 811-205 or Rule 16-1009

(b), bBrseovery discovery and inspection pursuant to this Rule is

available in the District Court in actions for offenses that are
puni shabl e by inprisonnment, and shall be as foll ows:

(1) The State's Attorney shall #urntsh provide to the

def endant any nmaterial or information that—tends—tonegate—ofr
- I ] o . oy et end I
offense—eharged specified in Rule 4-263 (b)(1)(A), (b)(2), and

(b)(3).

Committee note: Exanples of material and information that nust
be di scl osed pursuant to subsections (b)(2) and (3) of Rule 4-263
if within the possession or control of the State, as described in
subsection (a)(2) of this Rule, include: each statenent nmade by
a witness that is inconsistent with another statenent nade by the
witness or with a statenent nade by anot her w tness; the nedical
or _psychiatric condition of a witness that may inpair his or her
ability to testify truthfully or accurately; pending charges
against a witness for whomno deal is being offered at the tine
of trial; the fact that a witness has taken but did not pass a
pol yvagraph exam nation; the failure of a witness to make an
identification; and evidence that m ght adversely inpact the
credibility of the State’s evidence. The due diligence required
by subsection (a)(1) does not require affirmative inquiry by the
State with regard to the listed exanples in all cases, but would
require such inquiry into a particular area if information
possessed by the State, as described in subsection (a)(2), would
reasonably |lead the State to believe that affirmative inquiry
would result in discoverable information. Due diligence does not
require the State to obtain a copy of the crimnal record of a
State’s witness unless the State is aware of the crimnal record.
|f, upon inquiry by the State, a witness denies having a crimnal
record, the inquiry and denial generally satisfy due diligence
unl ess the State has reason to question the denial.

(2) Upon request of the defendant, the State's Attorney shall

produce and permt the defendant to inspect, ang copy, and

phot ograph: (A) any relevant material or information regarding
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pretrial identification of the defendant by a witness for the

State and specific searches and seizures, wiretaps, or

eavesdr oppi ng, (B) any—pertion—of—adocurent—eontarntng a copy of
each witten or recorded statenent, er—eontarnrng and the

subst ance of & each oral statenent nmade by the defendant or a co-
defendant to a State agent that the State intends to use at trial
or at any hearing other than a prelimnary hearing;, and (Br (C
each witten report or statenment nmade by an expert whomthe State
expects to call as a witness at a hearing, other than a

prelimnary hearing, or trial; (D) any docunents, conputer-

gener at ed evidence as defined in Rule 2-504.3 (a), recordings,

phot ogr aphs, or other tanqgible things that the State intends to

use at the hearing or trial: and (E) any item obtained from or

bel ongi ng to the defendant, whether or not the State intends to

use the itemat the hearing or trial.

(3) Upon request of the State, the defendant shall permt
any di scovery or inspection specified in subsections (1)

(c)(2)(A)., (B), and (E) of Rule 4-263.

Conmittee note: This Rule is not intended to limt the
constitutional requirenment of disclosure by the State. SeeBrady
v—State—226Ml—422 174 A 2d 167 (196 H)—at i d— 373 U583

83— S—C—1194,—10+—Fd—2d—215(1963)— See Brady v. Maryl and,
373 U.S. 83 (1963); Kyles v. Witley, 514 U.S. 419 (1995); Gglio

v. US , 405 U S 150 (1972); and U.S. v. Agurs, 427 U.S. 97
(1976).

(c) WMatters Not Subject to Discovery

(1) By any Party

This Rule does not require the State or the defendant to

di sclose (A the nental inpressions, trial strateqgy, personal
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beliefs, or other privileged work product of counsel or (B) any

other matter if the court finds that its disclosure would entai

a substantial risk of harmto any person outwei ghing the interest

in disclosure.

(2) By Def endant

This Rule does not require the State to disclose the

identity of a confidential infornant unless the State's Attorney

intends to call the informant as a witness or unless the failure

to disclose the informant's identity would infringe a

constitutional right of the defendant.

tb)y (d) Procedure

The di scovery and inspection required or permtted by this

Rul e shall be conpleted before the hearing or trial. A request
for discovery and inspection and response need not be in witing
and need not be filed with the court. |If a request was nade
before the date of the hearing or trial and the request was
refused or denied, the court nay grant a delay or continuance in
the hearing or trial to permt the inspection or discovery.

(e) No Requirenent to File Wth Court; Exceptions

Except as otherw se provided in these Rules or by order of

court, discovery material need not be filed with the court. | f

the party generating the discovery material does not file the

material with the court, that party shall (1) serve the discovery

material on the other party, (2) nake the original avail able for

i nspection and copying by the other party, and (3) retain the

original until the expiration of any sentence inmposed on the
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defendant. This section does not preclude the use of discovery

material at trial or as an exhibit to support or oppose a notion.

Source: This Rule is new.

REPORTER S NOTE

The proposed amendnents to Rule 4-262 track the proposed
amendnents to Rule 4-263 to the extent the Conmttee believes
desirable in the District Court.

Section (c) of Rule 4-262 is noved to the beginning of the
Rule and relettered (a)(1). The anmended | anguage of section (a)
tracks the | anguage of the conparable anendnents to Rul e 4-263,
verbatim A cross reference to State v. Wllians, 392 Ml. 194
(2006) is added follow ng subsection (a)(2). New subsection
(a)(3) adds to Rule 4-262 the protective order provisions of Rule
4-263 (i). New subsection (a)(4) adds to Rule 4-262 the |last two
sentences of Rule 4-263.

In section (b), as stated in the Reporter’s note to Rule 4-
263, references to Code, Crimnal Procedure Article, 811-205 and
Rul e 16-1009 are added.

Subsection (b)(1) is anended to clarify that the disclosure
obligations of Brady v. Maryland, 373 U S. 83 (1963) and its
progeny apply in the District Court, as well as in circuit court.
The anmendnent requires the State’s Attorney to provide to the
def endant the material and information specified in Rule 4-263
(b)(1) (A, (b)(2), and (b)(3). As in the amendnent to Rule 4-
263, a Conm ttee note containing exanples of “Brady” materials
t hat nust be disclosed is added.

Subsection (b)(2), concerning disclosure by the State upon
request of the defendant, is anended by the addition of the
substance of Rule 4-263 (b)(4)(A) and (C), concerning searches
and sei zures, wretaps, eavesdropping, and pretria
identification of the defendant. |In addition, the amendnent adds
to Rule 4-262 (b)(2) the substance of Rule 4-263 (c)(1)(D),

Evi dence for Use at Trial, and Rule 4-263 (c)(1)(E), Property of
t he Def endant.

In addition to the reference to Brady, references to three
addi tional opinions of the U S. Suprene Court are proposed to be
added to the Commttee note foll ow ng section (b).

Al so added to the Rule is a new section (c), which is

derived verbatimfrom Rule 4-263 (d), Matters Not Subject to
Di scovery, as anended.
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New section (e) is added for the reasons stated in the
Reporter’s note to Rule 4-263 (h). Due to the volune of cases in
the District Court, State’s Attorneys believe that the
requirenment of filing a notice that “reasonably identifies the
i nformati on provided” and “states the date and manner of
service,” which is included in new section (h) of Rule 4-263,
woul d be burdensone in Rule 4-262. The Committee agrees, and has
excluded this requirenent fromthe provisions of Rule 4-262 (e).
Also omtted fromsection (e) of Rule 4-262 is the |ast sentence
of Rule 4-263 (h), which requires the parties to file a statenent
of their agreenent with the Court if they agree to provide
di scovery or disclosures in a manner different fromthe manner
set forth in the Rule. Additionally, in Rule 4-262, the tine
that a party nust retain original discovery nmaterials that are
not filed with the court is “until the expiration of any sentence
i nposed on the defendant,” rather than the tine period stated in
Rul e 4-263 (h).
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-217 by adding a Code reference to section (Qg),

as foll ows:

Rul e 4-217. BAI L BONDS

(g0 Formand Contents of Bond - Execution
Every pretrial bail bond taken shall be in the formof the
bail bond set forth at the end of this Title as Form 4-217. 2,

and, except as provided in Code, Crinmnal Procedure Article, 8§5-

214, shall be executed and acknowl edged by the defendant and any

surety before the person who takes the bond.

REPORTER S NOTE

The General Assenbly enacted Chapter 178, Acts of 2007 (SB
685), which allows a defendant who has al ready appeared before a
conmmi ssioner or judge in a crimnal case to post bond by neans of
el ectronic transm ssion or hand-delivery of the rel evant
docunent ati on wi t hout appearing before the conmm ssioner or judge,
if authorized by the County Adm nistrative Judge in the circuit
court or the Chief Judge of the District Court in a District
Court case. The Rules Conmttee recommends adding a reference to
the new statute to section (g) of Rule 4-217.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-246 to nake a stylistic change to section (a),
to require that a court announce on the record a determ nation
that a waiver is nade knowi ngly and voluntarily, and to add a
Committee note and a cross reference after section (b), as

foll ows:

Rul e 4-246. WAIVER OF JURY TRIAL — CIRCU T COURT

(a) GCenerally
In the circuit court, a defendant having a right to trial
by jury shall be tried by a jury unless the right is waived
pursuant to section (b) of this Rule. H—the—watver—+s—accepted
by—the—<court—the The State may does not have the right to el ect

atrial by jury.

(b) Procedure for Acceptance of \Wiver
A defendant may waive the right to a trial by jury at any
time before the commencenent of trial. The court may not accept
t he wai ver until, tt—determness after an exam nation of the
def endant on the record in open court conducted by the court, the
State's Attorney, the attorney for the defendant, or any

conbi nation thereof, the court determ nes and announces on the

record that the waiver is made knowi ngly and voluntarily.

Committee note: Although the |aw does not require the court to
use a specific formof inquiry in determ ning whether a
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defendant’s waiver of a jury trial is knowing and voluntary, the
record nust denpnstrate an intentional relinquishment of a known
right. Wat questions nmust be asked will depend upon the facts
and circunstances of the particul ar case.

In determ ni ng whether a waiver is knowing, the court should
seek to ensure that the defendant understands that: (1) the
def endant _has the right to a trial by jury: (2) unless the
def endant wai ves a trial by jury, the case will be tried by a

Jury;

ALTERNATI VE 1

(3) a jury consists of 12 individuals selected froma list of
i ndi viduals, who reside in the county where the court is sitting
and who are selected at random

ALTERNATI VE 2

(3) a jury consists of 12 individuals who reside in the county
where the court is sitting, selected at randomfroma list that
includes reqgi stered voters, licensed drivers, and hol ders of
identification cards issued by the Motor Vehicle Admnistration,
seated as jurors at the conclusion of a selection process in

whi ch the defendant, the defendant’s attorney, and the State
partici pate;

(4) all 12 jurors nmust agree on whether the defendant is quilty
or not quilty and may only convict upon proof beyond a reasonabl e
doubt; (5) if the jury is unable to reach a unani nbus deci sion, a
mstrial will be declared and the State will then have the option
of retrying the defendant; and (6) if the defendant waives a jury
trial, the court will not permt the defendant to change the

el ection unless the court finds good cause to permt the change.

| n deternm ni ng whether a waiver is voluntary, the court
shoul d consider the defendant’s responses to guestions such as:
(1) Are you nmeking this decision of your own free will?:; (2) Has
anyone offered or prom sed you anything in exchange for qgiving up
your right to a jury trial?; (3) Has anyone threatened or coerced
you in any way regardi ng your decision?; and (4) Are you
presently under the influence of any nedications, drugs, or
al cohol 2.
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Cross reference: See Kang v. State, 393 Md. 97 (2006) and
Abeokuto v. State, 391 Ml. 289 (2006).

(c) Wthdrawal of a Wiver
After accepting a waiver of jury trial, the court may
permt the defendant to withdraw the wai ver only on notion made
before trial and for good cause shown. In determ ning whether to
allow a withdrawal of the waiver, the court may consider the
extent, if any, to which trial would be del ayed by the
wi t hdr awal .

Source: This Rule is derived fromformer Rule 735.

REPORTERS NOTE

In light of the consolidated opinion in Powell v. State and
Zylanz v. State, 394 Md. 632 (2006), a proposed addition to Rule
4-246 (b) requires a circuit court, when it accepts a waiver of a
jury trial, to announce on the record its determ nation that the
wai ver is made knowi ngly and voluntarily. The phrase, “announce
on the record” is borrowed from | anguage used in Rule 15-203 (a).
Conpar abl e anmendnents to section (b) of Rule 4-215 (Waiver of
Counsel ) and sections (c) and (d) of Rule 4-242 (Pleas) also are
pr oposed.

In the cases of Kang v. State, 393 Md. 97 (2006) and
Abeokuto v. State, 391 M. 289 (2006), the Court of Appeals
declined to require the trial court to use a particular form of
inquiry to determ ne the voluntariness of a jury trial waiver,
but expressed its preference that judges make a specific inquiry
into voluntariness. A proposed Cormttee note follow ng section
(b) provides guidance to the trial court in determ ning whether a
jury trial waiver is made both knowi ngly and voluntarily. A
cross reference followng the Conmttee note cites the two cases.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND 4-215 by adding to section (b) a requirenent that the
court announce on the record a certain determ nation by the

court, as foll ows:

Rul e 4-215. WAl VER OF COUNSEL

(b) Express Waiver of Counse
If a defendant who is not represented by counsel indicates
a desire to wai ve counsel, the court may not accept the waiver
unti| +H—determness after an exam nation of the defendant on the
record conducted by the court, the State's Attorney, or both, the

court determ nes and announces on the record that the defendant

is knowi ngly and voluntarily waiving the right to counsel. |If
the file or docket does not reflect conpliance with section (a)
of this Rule, the court shall conply with that section as part of
the waiver inquiry. The court shall ensure that conpliance with
this section is noted in the file or on the docket. At any
subsequent appearance of the defendant before the court, the
docket or file notation of conpliance shall be prim facie proof
of the defendant's express waiver of counsel. After there has

been an express wai ver, no postponenent of a scheduled trial or
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hearing date will be granted to obtain counsel unless the court

finds it is in the interest of justice to do so.

REPORTER S NOTE

See the Reporter’s note to the proposed anmendnents to Rul e
4- 246.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-242 by adding to sections (c) and (d) a
requi renent that the court announce on the record a certain
determ nation by the court and by adding to section (e) a
provi sion pertaining to the coll ateral consequences of pleading

guilty to certain offenses, as follows:

Rul e 4-242. PLEAS

(c) Plea of guilty
The court may not accept a plea of guilty enty—after—i+
tdetermness—upon until after an exam nation of the defendant on

the record in open court conducted by the court, the State's

Attorney, the attorney for the defendant, or any conbination

thereof, the court determ nes and announces on the record that

(1) the defendant is pleading voluntarily, w th understandi ng of
the nature of the charge and the consequences of the plea; and
(2) there is a factual basis for the plea. 1In addition, before
accepting the plea, the court shall conply with section (e) of
this Rule. The court may accept the plea of guilty even though
t he defendant does not admt guilt. Upon refusal to accept a
plea of guilty, the court shall enter a plea of not guilty.

(d) Plea of Nolo Contendere
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A defendant may plead nolo contendere only with the
consent of court. The court may require the defendant or counsel
to provide information it deens necessary to enable it to
determ ne whether or not it will consent. The court may not

accept the plea enty—after—+t—determness—upon until after an

exam nation of the defendant on the record in open court

conducted by the court, the State's Attorney, the attorney for

t he defendant, or any conbination thereof, the court determn nes

and announces on the record that the defendant is pleading

voluntarily w th understandi ng of the nature of the charge and
t he consequences of the plea. |In addition, before accepting the
pl ea, the court shall conply with section (e) of this Rule.
Fol |l owi ng the acceptance of a plea of nolo contendere, the court
shal |l proceed to disposition as on a plea of guilty, but wthout
finding a verdict of guilty. |If the court refuses to accept a
pl ea of nolo contendere, it shall call upon the defendant to
pl ead anew.

(e) Collateral Consequences of a Plea of Guilty or Nolo
Cont ender e

Before the court accepts a plea of guilty or nolo

contendere, the court, the State's Attorney, the attorney for the
def endant, or any conbination thereof shall advise the defendant
(1) that by entering the plea, if the defendant is not a United
States citizen, the defendant may face additional consequences of
deportation, detention, or ineligibility for citizenship, and (2)

that by entering a plea to the offenses set out in Code, Crimnal
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Procedure Article, 811-701, the defendant shall have to reqister

with the defendant’s supervising authority as defined in Code,

Crimnal Procedure Article, 811-701 (i), and 2 (3) that the

def endant shoul d consult with defense counsel if the defendant is
represent ed and needs additional information concerning the
potential consequences of the plea. The oni ssion of advice
concerning the collateral consequences of a plea does not itself

mandate that the plea be declared invalid.

REPORTER S NOTE

See the Reporter’s note to the proposed anmendnents to Rul e
4- 246, concerning the proposed anendnents to Rule 4-242 (c) and

(d).

Dawson v. State, 172 Ml. App. 633 (2007) involved a
def endant who pleaded guilty to a sexual offense w thout
realizing that a collateral consequence of the plea would be that
he woul d be required to register as a sexual offender pursuant to
Code, Crimnal Procedure Article, 811-704 (a). After the
defendant’ s plea was taken, he requested that the plea be
wi t hdrawn when he | earned of the required registration. The
Court of Special Appeals renmanded the case to the circuit court
pursuant to the discretion afforded by the court in Rule 4-242
(g). The Rules Conmittee believes that because of the severity
of the coll ateral consequence of being found guilty of a sexual
of fense, a new provision should be added to section (e) of Rule
4-242 specifying that a defendant who intends to plead guilty or
nol o contendere to this type of offense nust be advised of the
col | ateral consequence of registration as a sexual offender as
defined in Code, Crimnal Procedure Article, 811-701.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-265 to add definitions to a new section (a); to
del ete | anguage from section (b); to change the tagline of and
del ete | anguage from section (c); to add a new section (d)
provi ding that a subpoena include a designation of the naterials,
not privileged, that are to be produced by the witness; to add a
new section (e) pertaining to filing and service; to add a cross
reference after section (e); and to nmake stylistic changes, as

foll ows:

Rul e 4-265. SUBPOENA FOR HEARI NG OR TRI AL

(a) Definitions

(1) Trial

For purposes of this Rule, “trial” includes hearing.

(2) Trial Subpoena

For purposes of this Rule, “trial subpoena” includes

heari ng subpoena.

&) (b) Preparation by Cerk
On request of a party, the clerk shall prepare and issue a

subpoena commandi ng a witness to appear to testify at a—heart+ng
of trial. Untess—the—court—warves—thetirereqguirenrents—of—this



- , el i I I : ol o . |
Sundays—and—hot+days— The request for subpoena shall state the

name, address, and county of the witness to be served, the date
and hour when the attendance of the witness is required, and the

whi ch party reguesting has requested the subpoena. |If the

request is for a subpoena duces tecum the request al so shal

contatn—a—destgnrat+on—of designate the rel evant docunents,

recordi ngs, photographs, or other tangible things, not
pri vi | egedi—whi-ch—consttute—or—econtatn—evidence—+etevant—to—the

act+on,- that are to be produced by the witness. At—+teast—it+ve

tb)y (c) Preparation by Party or Oficer of the Court

On request of a party entitled to the issuance of a
subpoena, the clerk shall provide a blank form of subpoena which
shall be filled in and returned to the clerk to be signed and
seal ed before service. On request of an attorney or other
of ficer of the court entitled to the issuance of a subpoena, the
clerk shall issue a subpoena signed and seal ed but otherwi se in
bl ank, which shall be filled in before service. Unatess
. eable- b I WIRTINNY

ol I . I I I I T I bet
I ol I e

(d) |ssuance of Subpoena Duces Tecum
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A subpoena duces tecum shall include a designation of the

docunents, recordi ngs, photographs, or other tangible things, not

privileged, that are to be produced by the w tness.

(e) Filing and Service

Unl ess the court waives the tinme requirenents of this

section, the request for subpoena shall be filed at | east nine

days before trial in the circuit court, or seven days before

trial in the District Court, not including the date of trial and

i nterveni ng Saturdays, Sundays, and holidays. At least five days

before trial, not including the date of the trial and intervening

Sat urdays, Sundays, or holidays, the clerk shall deliver the

subpoena for service pursuant to Rule 4-266 (b). Unless

i mpracticable, there nust be a good faith effort to cause a trial

subpoena to be served at |east five days before the trial.

Cross reference: As to additional requirenents for certain
subpoenas, see Code, Health-General Article, 84-306 (b)(6) and
Code, Financial Institutions Article, 81-304.

Source: This Rule is in part derived fromfornmer Rule 742 b and
MD. R 742 a and in part new.

REPORTER S NOTE

Russel|l Butler, Esq. pointed out an inadvertent om ssion in
Rul e 4-265. Current section (a), pertaining to subpoenas
prepared by the clerk, provides that privileged material should
not be subpoenaed, but current section (b), pertaining to
subpoenas prepared by a party, does not contain that prohibition.
M. Butler suggests adding a new section (d) to Rule 4-265 that
woul d contain |anguage simlar to that currently in section (a)
provi ding that the subpoena include a designation of the
docunents, recordings, photographs, or other tangible things, not
privileged, that are to be produced by the witness. The Rules
Committee is in agreenent with M. Butler’s suggestion to add a
new section (d).
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I n di scussing the proposed changes to Rule 4-265, the Rules
Conmittee observed that the Rule refers to both “hearing or
trial” as well as only to “trial.” To correct this anmbiguity, a
definitions section is proposed to be added as section (a). The
Comm ttee al so expressed the view that the timng provisions of
the Rul e should be the sane whether the subpoena is prepared by
the clerk or by a party. The Conmttee proposes to add a new
section (e) pertaining to filing and service that does not
differenti ate between subpoenas prepared by the clerk or
subpoenas prepared by a party.

To address privacy issues related to nedical records
requi red by Public Law 104-191 (1996) (the Health Insurance
Portability and Accounting Act) and financial records, the
Comm ttee recomends adding to the Rule a cross reference to
Code, Health-General Article, 84-306 (b)(6) and Code, Fi nanci al
Institutions Article, 81-304. The sane cross reference is added
to Rules 2-510 and 3-510.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AVEND Rul e 4-264 to add a cross reference at the end of the

Rul e, as foll ows:

Rul e 4-264. SUBPOENA FOR TANG BLE EVI DENCE BEFORE TRI AL I N

Cl RCU T COURT

On notion of a party, the circuit court nay order the
I ssuance of a subpoena commandi ng a person to produce for
I nspection and copying at a specified tine and place before trial
desi gnat ed docunents, recordings, photographs, or other tangible
t hi ngs, not privileged, which may constitute or contain evidence
rel evant to the action. Any response to the notion shall be
filed within five days.
Cross reference: As to additional requirenents for certain

subpoenas, see Code, Health-General Article, 84-306 (b)(6) and
Code, Financial Institutions Article, 81-304.

Source: This Rule is derived fromformer Rule 742 a.

REPORTER S NOTE

See the third paragraph of the Reporter’s Note to Rule
4- 265.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-341 to include statutes that require

presentence investigation and report, as foll ows:

Rul e 4-341. SENTENCI NG - PRESENTENCE | NVESTI GATI ON AND REPORT

Bef ore i nposing a sentence, t++—requr+retd—by—+aw the court in

accordance with Code, Correctional Services Article, 86-112 (c)

and Code, Crimnal Procedure Article, 811-727 shall, and in other

cases mmy, order a presentence investigation and report. A copy
of the report, including any reconmendation to the court, shal

be mail ed or otherw se delivered to the defendant or counsel and
to the State's Attorney in sufficient time before sentencing to
afford a reasonabl e opportunity for the parties to investigate
the information in the report. Except for any portion of a
presentence report that is admtted into evidence, the report,

I ncl udi ng any recomendation to the court, is not a public record
and shall be kept confidential as provided in Code, Correctional
Services Article, 86-112.

Cross reference: Sees—e—g— As to nandatory presentence
investigations, see Sucik v. State, 344 M. 611 (1997). As to
the—handng—of—a—presentence—+eport victiminpact statenments in
presentence reports, see Ware v. State, 348 Md. 19 (1997).;—and
As to the confidentiality and availability of presentence
reports, see Haynes v. State, 19 M. App. 428 (1973).

Source: This Rule is derived fromforner Rule 771 and MD. R
771.

REPORTER S NOTE
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The 2007 Ceneral Assenbly enacted Chapter 601, Acts of 2007
(HB 390), which requires a court to order a presentence
i nvestigation for a defendant who viol ated Code, Crimnal Law
Article, 83-602, Sexual Abuse of a Mnor, and is obligated to
register as a child sexual offender. Code, Correctional Services
Article, 86-112 (c) requires presentence investigation reports
for first degree nurder convictions resulting in the death
penalty or inprisonment for life without possibility of parole.
The Rules Commttee recomends including a reference to these
statutes in Rule 4-341. The Commttee al so recommends expandi ng
the existing cross reference to cases to explain the reason for
citing the cases.
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MARYLAND RULES OF PROCEDURE
TITLE 1 - GENERAL PROVI SI ONS

CHAPTER 100 - APPLI CABI LI TY AND CI TATI ON

AMEND Rul e 1-101 to provide that the Rules in Title 4 apply
to expungenent of certain records of civil offenses or

infractions, as foll ows:

Rul e 1-101. APPLICABILITY

(d) Title 4
Title 4 applies to crimnal mattersy;, post conviction
procedur esy; and expungenent of records in the District Court and

the circuit courts, including records of civil offenses or

infractions, except juvenile offenses, under a State or |ocal |aw

enacted as a substitute for a crinmnal charge.

REPORTER S NOTE

Chapter 388, Acts of 2007 (HB 278) anended Code, Crim na
Procedure Article, 810-101 to include the expungenent of court
records that pertain to any proceedi ng, except a juvenile
proceedi ng, concerning a civil offense or infraction enacted
under State or local law as a substitute for a crimnal charge or
police records concerning the arrest and detention of or further
proceedi ng agai nst a person for a civil offense or infraction,
except a juvenile offense, enacted under State or local |law as a
substitute for a crimnal charge. The Rules Conmittee recomends
nmodi fying Rule 1-101 (d), as well as Rule 4-502 (d), (h), and
(i), to conformto the statutory change.

-146-



MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 500 - EXPUNCGEMENT OF RECORDS

AMEND Rul e 4-502 to expand the definitions in sections (d),
(h), and (i) to include a reference to certain civil offenses and

infractions and to delete section (g), as foll ows:

Rul e 4-502. EXPUNGEMENT DEFI NI TI ONS

The followi ng definitions apply in this Chapter and in Forns
4-503.1 t hrough 4-508. 3:
(a) Application
"Application" neans the witten request for expungenent of
police records filed pursuant to Code, Crimnal Procedure
Article, 810-103 and Rul e 4-503.
(b) Central Repository
"Central Repository" neans the Crimnal Justice
I nformati on System Central Repository of the Departnent of Public
Saf ety and Correctional Services.
(c) Court
"Court" neans the Court of Appeals, Court of Speci al
Appeal s, any circuit court, and the District Court.
(d) Court Records
"Court records" neans all official records naintained by
the clerk or other personnel pertaining to (1) any crim nal

action, (2) any action, except a juvenile proceedi ng, concerni ng
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a civil offense or infraction under a State or | ocal | aw enacted

as a substitute for a crimnal charge, or (3) any proceeding for

expungenment. It includes indices, docket entries, charging
docunent s, pl eadi ngs, menoranda, assignment schedul es,
di sposition sheets, transcriptions of proceedings, electronic
recordi ngs, orders, judgnents, and decrees. It does not include:
records pertaining to violations of the vehicle laws of the State
or of any other traffic |law, ordinance, or regulation;, witten
opi nions of a court; cash receipt and di sbursenent records
necessary for audit purposes; or a court reporter's transcript of
proceedi ngs invol ving nmultiple defendants.
(e) Expungenent
"Expungenent” neans the effective renoval of police and

court records from public inspection:

(1) by obliteration; or

(2) by renpval to a separate secure area to which the public
and ot her persons having no legitimte reason for being there are
deni ed access; or

(3) if effective access to a record can be obtained only by
reference to other records, by the expungenent of the other
records or the part of them providing the access.

(f) Law Enforcenent Agency
"Law enf orcenent agency"” neans any State, county, and

muni ci pal police departnent or agency, any sheriff's office, any
State's Attorney's office, the Ofice of the State Prosecutor,

and the Attorney Ceneral's office.
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Procedure—Artiete,—8106-103,—untess—the—context—eleartyrequires—a
contrary—reantng—
)y (g) Petition
"Petition" nmeans a witten request for expungenent of
court and police records filed by a person pursuant to Code,
Crimnal Procedure Article, 810-105 (a) and Rul e 4-504.
) (h) Police Records
"Police records" neans all official records naintained by
a |l aw enforcenent agency, a booking facility, or the Central
Repository pertaining to the arrest and detention of or further
proceedi ng agai nst an individual for a crimnal charge, fer a
suspected violation of a crimnal |aw—er;, a violation of Code,
Transportation Article for which a termof inprisonnment may be

I nposed;_or a civil offense or infraction, except a juvenile

offense, under a State or local |aw enacted as a substitute for a

crimnal charge. "Police records” does not include investigatory
files, police work-product records used solely for police
i nvestigation purposes, or records pertaining to nonincarcerable
viol ations of the vehicle laws of the State or of any other
traffic | aw, ordi nance, or regul ation.
) (i) Probation Before Judgnent
"Probation before judgnent" neans disposition of a charge

pursuant to Code, Crim nal Procedure Article, 86-220 or a civil
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offense or infraction, except a juvenile offense, under a State

or local |aw enacted as a substitute for a crimnal charge; it

al so neans probation prior to judgnent pursuant to former Code,
Article 27, 8641, a disposition pursuant to forner Code, Article
27, 8292 (b), probation without finding a verdict pursuant to
former Code, Article 27, 8641 prior to July 1, 1975, and a

di sposition pursuant to forner Section 22-83 of the Code of
Public Local Laws of Baltinore Gty (1969 Edition).

> (j) Records

"Records" neans "police records" and "court records."
) (k) Service
"Service" with respect to the application or petition
means mailing a copy by certified mail or delivering it to any
person admtting service, and with respect to any answer, notice,
or order of court required by this Rule or court order to be
served neans mailing by first class nail
M- (1) Transfer
"Transfer" means the act, done pursuant to an order of
court, of renoving an action or proceeding fromthe court or
docket in which it was originally filed or docketed to such ot her
proper court or docket as the nature of the case may require.

Source: This Rule is derived fromforner Rule EX1.

REPORTER S NOTE

Chapter 63, Acts of 2007 (HB 10) alters expungenent
procedures by elimnating the required notice to | aw enforcenent
units, leaving only a procedure to file a request for
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expungenent, and by elimnating the witten wai ver and rel ease of
tort clainms that acconpanied the notice of expungenent of records
pertaining to arrests, detentions, or confinements occurring
before Cctober 1, 2007 where no charge was filed. The statute

al so creates an automati c expungenent of police and court records
for arrests or confinements occurring on or after Cctober 1,

2007. The Rules Conmm ttee recommends anmendi ng Rul e 4-502 by
deleting the definition of the word “notice.” The Commttee al so
recommends changing: (1) Rule 4-503 to apply to arrests,
detentions, or confinenments occurring before Cctober 1, 2007 that
do not result in a crimnal charge and to add a Commttee note
referring to the automati c expungenent procedure for arrests and
confinenments occurring on or after Cctober 1, 2007; (2) Form 4-
503.1 to indicate that it applies only to arrests, detentions, or
confinenments occurring before Cctober 1, 2007 that do not result
in a charge and to delete the provision referring to a “Ceneral
Wai ver and Rel ease,” and (3) Form 4-503.2 to elimnate the
reference to “Code, Crimnal Procedure Article, 810-103 (c),
since the requirenent to file a general waiver and release for
arrests, detentions, and confinenents not resulting in a charge
has been el i m nated.

The proposed changes to section (d) and to relettered

sections (h) and (i) are explained in the Reporter’s note to Rule
1-101.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 500 - EXPUNCGEMENT OF RECORDS

AMEND Rul e 4-503 to add | anguage to the title, to delete
| anguage from and add | anguage to section (a) conplying with
statutory changes, and to add a Conmittee note after section (d)

referencing a new statute, as follows:

Rul e 4-503. APPLI CATI ON FOR EXPUNGEMENT OF RECORD FOR AN ARREST,

DETENTI ON, OR CONFI NEMENT OCCURRI NG BEFORE OCTOBER 1, 2007 WHEN

NO CHARGES FI LED

(a) Scope and Venue
An application for expungenent of police records may be

filed by any person who has been arrested, detained, or confined by
a | aw enforcenent agency, and has subsequently been rel eased
wi t hout having been charged with a crinme, if (1) the applicant has
first served on the | aw enforcenent agency that arrested, detained,
or confined the applicant a netiee—and witten request for
expungenent in the formset forth at the end of this Title as Form

4-503. 1, which;—+F shall be served within three eight years after
t he appHeant—s—arrest—detenttoen—or—econft+nenrents—shatt—be

formset—forth—as—torm4-503—2 date of the incident; and (2) the

request for expungenent has been denied or has not been acted upon

within 60 days after +ts—+eeeirpt it was served. The application
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shall be filed in the District Court for the county in which the
applicant was first arrested, detained, or confined.
Cross reference: Code, Crimnal Procedure Article, 810-103.
(b) Contents - Tine for Filing
The application shall be in the formset forth at the end of
this Title as Form 4-503.3 and shall be filed within 30 days after
service of notice that the request for expungenent is denied by the
agency or, if no action is taken by the agency, within 30 days
after expiration of the tinme period provided in subsection (a)(2)
of this Rule.
(c) Copies for Service
The applicant shall file with the clerk a sufficient nunber
of copies of the application for service on the State's Attorney
and each | aw enforcenment agency naned in the application.
(d) Procedure upon Filing
Upon filing of an application, the clerk shall docket the
proceedi ng, issue a Notice of Hearing in the formset forth at the
end of this Title as Form 4-503.4, and serve copies of the
application and notice on the State's Attorney and each | aw
enf orcement agency named in the application.
Comm ttee note: Law enforcenent units will autonmatically expunge
records pertaining to arrests, detentions, and confinenents
occurring on or after October 1, 2007 that do not result in a
crimnal charge. If the person who has been arrested, detained, or
confined does not receive a notice of expungenent fromthe |aw
enforcenment unit within 60 days after the person’s rel ease or does
not receive a witing fromthe law enforcenent unit within 60 days
of the notice advising the person of conpliance with the order to
expunge, the person nmay seek redress by neans of any appropriate

| egal renedy and recover court costs. See Code, Criminal Procedure
Article, 810-103.1
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Source: This Rule is derived fromfornmer Rule EX3 a and ¢ 1 and 2.

REPORTER S NOTE

See the Reporter’s note to Rule 4-502.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
FORMS FOR EXPUNGEMENT OF RECORDS

AMEND Form 4-503. 1 by del eting | anguage from and addi ng

| anguage to the title, and by deleting part 3., as follows:

Form 4-503.1. NSH-EEO—RELEASEFROM-DETFENTH-ON-OR—CONFH-NEVENT
WHHEDH—EHARGE— REQUEST FOR EXPUNGEMENT OF POLI CE RECORD FOR AN

ARREST, DETENTI ON, OR CONFI NEMENT OCCURRI NG BEFORE OCTOBER 1,

2007 WHERE NO CHARGE WAS FI LED

NoH-EE—O—RELEASEHRAM-BEFENH-ON-CR
CONFHNEVENT—WHHEJ—CHARGE
REQUEST FOR EXPUNGEMENT OF POLI CE RECORD
FOR AN ARREST, DETENTI ON, OR CONFI NEMENT OCCURRI NG
BEFORE OCTOBER 1, 2007 WHERE NO CHARGE WAS FI LED

TO:
(1 aw enf orcenent agency)
"""""" (Address)
1. On or about ................. e , | was arrested,
(Dat e)

det ai ned, or confined by a | aw enforcenent officer of your agency

Al , Maryl and as



2. | was released fromdetention or confi nenent on or about

........................ , +......., Wthout being charged

with a crine.

4- 3. | hereby request that the police record of ny arrest,

detention, or confinement be expunged.

(Tel ephone No.)

REPORTER' S NOTE

See the Reporter’s note to Rule 4-502.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

FORMS FOR EXPUNGEMENT OF RECORDS

AVEND Form 4-503.2 to delete a reference to a certain

statute, as foll ows:

Form 4-503. 2. GENERAL WAl VER AND RELEASE

GENERAL WAl VER AND RELEASE

(1 aw enf orcenent agency)
all of its officers, agents and enpl oyees, and any and all other
persons fromany and all clains which | may have for w ongful

conduct by reason of ny arrest, detention, or confinenment on or

This General Waiver and Rel ease is conditioned on the
expungenent of the record of ny arrest, detention, or confinenent
and conpliance with Code*, Crimnal Procedure Article, §306-3103
te)y—or 810- 105, as applicable, and shall be void if these

conditions are not net.

W TNESS ny hand and seal this ........................ (Dat e)
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Si gnat ure

* The reference to "Code" in this General Waiver and Rel ease is
to the Annotated Code of Maryl and.

REPORTER S NOTE

See the Reporter’s note to Rule 4-502.
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MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES

CHAPTER 100 - GENERAL PROVI SI ONS

AMEND Rul e 6-122 to elimnate duplicate |anguage in the
caption of the initial petition, to conformstatenent 1. to the
| anguage of Code, Estates and Trusts Article, 85-105 (b)(4), to
change the word “QUALIFIED" to the word “LIMTED’ in the caption

in section (c), to capitalize the word “ordered” in the caption

in section (c), to change the word “of” to the word “for” in the
Limted Order to Locate Assets in section (c), and to change the
word “for” and to capitalize the word “ordered” in the Limted

Order to Locate WIIl in section (d), as foll ows:

Rul e 6-122. PETITI ONS

(a) Initial Petition

The Initial Petition shall be in the follow ng form

I N THE ORPHANS' COURT FOR

(OR) ,  MARYLAND
BEFORE THE REG STER OF W LLS FOR
| N THE ESTATE OF:

ESTATE NO

FOR:

[ ] REGULAR ESTATE [ ] SMALL ESTATE [ ] WLL OF [ ] LIMTED
PETI TI ON FOR PETI TI ON FOR NO ESTATE ORDERS
ADM NI STRATI ON ADM NI STRATI ON Conpl et e Conpl et e
Estate value in Est at e val ue of itens 2 item?2
excess of $30, 000. $30, 000 or | ess. and 5 and attach
(I'f spouse is sole {H——speuse+s—seole Schedule C
heir or |egatee, (I'f spouse is sole
$50, 000.) heir or |egatee,

Conpl ete and attach $50, 000.)
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Schedul e A Compl ete and attach

Schedul e B.
The petition of:
Narme
Addr ess
Nanme
Addr ess
Nanme
Addr ess
Each of us states:
1. | am(a) at least 18 years of age and either a citizen of

the United States or a permanent resident aHen—speuse—eof—the
tdecedent of the United States who is the spouse of the decedent,

an _ancestor of the decedent, a descendant of the decedent, or a

sibling of the decedent or (b) a trust conpany or any ot her
corporation authorized by law to act as a personal
representative.

2. The Decedent,

was domciled in

(County)

St at e of and di ed on the

day of : , at
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(pl ace of death)
3. If the decedent was not domiciled in this county at the
time of death, this is the proper office in which to file this

petition because:

4. | amentitled to priority of appointnent as personal
representative of the decedent's estate pursuant to 85-104 of the

Estates and Trusts Article, Annotated Code of Maryl and because:

and | am not excluded by 85-105 (b) of the Estates and Trusts
Article, Annotated Code of Maryland from serving as personal
representative.
5. | have nade a diligent search for the decedent's will and
to the best of ny know edge:
[ ] none exists; or

[ ] the will dated (i ncluding codicils,

if any, dated )

acconpanying this petitionis the last will and it cane

into my hands in the follow ng manner:

and the nanes and | ast known addresses of the w tnesses are:
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6. Ot her proceedings, if any, regarding the decedent or the

estate are as foll ows:

7. If any information required by paragraphs 2 through 6 has

not been furnished, the reason is:

8. If appointed, | accept the duties of the office of personal
representative and consent to personal jurisdiction in any action
brought in this State against nme as personal representative or
arising out of the duties of the office of personal
representative.

WHEREFORE, | request appoi ntnent as personal representative of
the decedent's estate and the following relief as indicated:

[ ] that the will and codicils, if any, be admitted to
adm ni strative probate;

[ ] that the will and codicils, if any, be admitted to

j udi ci al probate;

[ ] that the wll and codicils, if any, be filed only;

[ ] that only a limted order be issued;

[ ] that the followi ng additional relief be granted:

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing petition are true to the best of ny

know edge, information, and belief.
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Att or ney Petitioner Dat e

Addr ess Petitioner Dat e
Petitioner Dat e
Tel ephone Nunber Tel ephone Nunber (optional)

I N THE ORPHANS' COURT FOR

(OR) . MARYLAND
BEFORE THE REG STER OF WLLS FCR
I N THE ESTATE OF:

ESTATE NO.

SCHEDULE - A
Regul ar Estate

Esti mat ed Val ue of Estate and Unsecured Debts

Personal property (approximate value).......... $

Real property (approximate value).............. $

Val ue of property subject to:

(a) Direct Inheritance Tax of __ %........

(b) Collateral Inheritance Tax of % ........

Unsecured Debts (approxinmate amount).........

© B B B

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing schedule are true to the best of ny

know edge, information, and belief.
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Att or ney Petitioner Dat e

Addr ess Petitioner Dat e
Petitioner Dat e
Tel ephone Nunmber Tel ephone Nunber (optional)

(FOR REG STER S USE)

Saf ekeeping Wl s Custody WIlls

Bond Set $ Deput y

I N THE ORPHANS' COURT FOR

(OR) . MARYLAND
BEFORE THE REG STER OF WLLS FOR
IN THE ESTATE OF:

ESTATE NO.

SCHEDULE - B
Smal | Estate - Assets and Debts of the Decedent

1. | have nmade a diligent search to discover all property and
debts of the decedent and set forth bel ow are:

(a) Alisting of all real and personal property owned by the
decedent, individually or as tenant in comon, and of any other
property to which the decedent or estate would be entitl ed,

i ncl udi ng descriptions, values, and how t he val ues were

det er m ned:
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(b) Alisting of all creditors and claimants and the anmounts

cl ai med, including secured*, contingent and di sputed cl ai ns:

2. Al'lowabl e funeral expenses are $ ; Statutory

famly all owances are $ ; and expenses of adm nistration

claimed are $

3. Attached is a List of Interested Persons.

4. After the time for filing clainms has expired, subject to
the statutory order of priorities, and subject to the resolution
of disputed clains by the parties or the court, | shall (1) pay
all proper clainms**, expenses, and all owances not previously
paid; (2) if necessary, sell property of the estate in order to
do so; and (3) distribute the remaining assets of the estate in
accordance with the will or, if none, with the intestacy |aws of

this State.

Dat e Personal Representative

*NOTE: 85-601 (d) of the Estates and Trusts Article, Annotated
Code of Maryland "For the purpose of this subtitle - value is
determ ned by the fair market value of property | ess debts of
record secured by the property as of the date of death, to the
extent that insurance benefits are not payable to the lien hol der
or secured party for the secured debt."

**NOTE: Proper clains shall be paid pursuant to the provisions of
Code, Estates and Trusts Article, 888-104 and 8-105.

| solemmly affirmunder the penalties of perjury that the
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contents of the foregoing schedule are true to the best of ny

know edge, information, and belief.

Att or ney Petitioner Dat e
Addr ess Petitioner Dat e
Petitioner Dat e

Tel ephone Nunber Tel ephone Nunber (optional)

I N THE ORPHANS' COURT FOR

(OR) . MARYLAND
BEFORE THE REG STER OF WLLS FOR
IN THE ESTATE OF:

ESTATE NO.

SCHEDULE - C
Request for Limted Order
[ ] To Locate Assets
[ ] To Locate W I
1. | amentitled to the issuance of a limted order because |
am
[ ] a nom nated personal representative or

[ ] a person interested in the proceedi ngs by reason of
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2. The reasons(s) a limted order should be granted are:

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing schedule are true to the best of ny
know edge, information, and belief. | further acknow edge that

this order may not be used to transfer assets.

At t or ney Petitioner Dat e
Addr ess Petiti oner Dat e
Petitioner Dat e

Tel ephone Nunber Tel ephone Nunber (optional)

(b) Oher Petitions
(1) GCenerally

Except as otherwi se provided by the rules in this Title
or permtted by the court, and unless nade during a hearing or
trial, a petition shall be in witing, shall set forth the relief
or order sought, shall state the |egal or factual basis for the
relief requested, and shall be filed with the Register of WIIs.
The petitioner may serve on any interested person and shall serve
on the personal representative and such persons as the court may

direct a copy of the petition, together with a notice informng
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t he person served of the right to file a response and the tine
for filing it.
(2) Response
Any response to the petition shall be filed within 20
days after service or within such shorter tinme as may be fixed by
the court for good cause shown. A copy of the response shall be
served on the petitioner and the personal representative.
(3) Oder of Court
The court shall rule on the petition and enter an
appropri ate order.

Cross reference: Code, Estates and Trusts Article, 882-102 (c),
2-105, 5-201 through 5-206, and 7-402.

(c) Limted Oder to Locate Assets

Upon the filing of a verified petition pursuant to Rule 6-122
(a), the orphans' court may issue a limted order to search for
assets titled in the sole nane of a decedent. The petition shal
contain the name, address, and date of death of the decedent and
a statenent as to why the limted order is necessary. The
l[imted order to | ocate assets shall be in the follow ng form
I N THE ORPHANS' COURT FOR

(R ,  MARYLAND

BEFORE THE REG STER OF W LLS FOR
I N THE ESTATE OF:

QUALHHHED LI M TED ORDER NO.

LI M TED ORDER TO LOCATE ASSETS
Upon the foregoing petition by a person interested in the

proceedings, it is this day of ,
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by the O phans' Court ef for (county),

Maryl and, erdered ORDERED t hat:

1. The followng institutions shall disclose to

the assets, and the val ues

(Nanme of petitioner)

thereof, titled in the sole nane of the above decedent:

(Name of financial institution) (Name of financial institution)

(Name of financial institution) (Name of financial institution)

(Name of financial institution) (Name of financial institution)

2. TH S ORDER MAY NOT BE USED TO TRANSFER ASSETS.

(d) Limted Oder to Locate WII
Upon the filing of a verified petition pursuant to Rule
6-122 (a), the orphans' court may issue a limted order to a
financial institution to enter the safe deposit box of a decedent
in the presence of the Register of WIls or the Register's
aut hori zed deputy for the sole purpose of |ocating the decedent's
will and, if it is located, to deliver it to the Register of
Wlls or the authorized deputy. The limted order to |ocate a
will shall be in the follow ng form
I N THE ORPHANS' COURT FOR
(R ,  MARYLAND

BEFORE THE REG STER OF W LLS FOR
I N THE ESTATE OF:

LI M TED ORDER NO.
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LI M TED ORDER TO LOCATE W LL

Upon the foregoing Petition, it is this day of
, by the O phans' Court ef
(mont h) ear
for (County),

Maryl and, erdered ORDERED t hat:

, located at

(Name of financial institution)

enter the

(Addr ess)

safe deposit box titled in the sole nanme of

, 1n the presence of

(Name of decedent)
the Register of WIls or the Register's authorized deputy for the
sol e purpose of locating the decedent's will and, if the will is
| ocated, deliver it to the Register of WIIs.
Comm ttee note: This procedure is not exclusive. Banks may al so
rely on the procedure set forth in Code, Financial Institutions

Article, 812-603.

REPORTER S NOTE

The Maryl and Regi ster of WIls Associati on has suggested
changes to Rule 6-122, nost of which are “housekeeping” in
nature. They include elimnating duplicate | anguage, changi ng an
incorrect word, capitalizing words, and changing the preposition
in the caption of the petition. The Association has al so asked
that the |anguage of statenent 1 in the petition be changed to
conformto changes to Code, Estates and Trusts Article, 85-105
(b)(4). The Rules Comrittee agrees with these changes.
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MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES

CHAPTER 400 - ADM NI STRATI ON OF ESTATES

AMEND Rul e 6-413 (c) by deleting certain | anguage referring
to recording of clainms against a decedent’s estate and by addi ng

a certificate of service to the claimform as foll ows:

Rul e 6-413. CLAI M AGAI NST ESTATE - PROCEDURE

(c) Formof Caim
A cl aimagai nst a decedent's estate may be filed or nade

substantially in the followng form

In the Estate of: Est at e No.

Dat e

CLAI M AGAI NST DECEDENT' S ESTATE
The claimant certifies that there is due and owi ng by the
decedent in accordance with the attached statement of account or

other basis for the claimthe sumof $

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing claimare true to the best of ny

know edge, information, and belief.

Nane of C ai mant Si gnature of cl aimant or person
aut horized to nmake verifications
on behal f of cl ai mant
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Name and Title of Person Addr ess
Si gning C aim

Tel ephone Nunber

RECORBED:-
EHats—bPocket—Liber Fot+o
CERTI FI CATE OF SERVI CE
| hereby certify that on this day of
((nont h)
| [ ] delivered or [ ] mailed, first class, postage
ear

prepaid, a copy of the foregoing Caimto the personal

representative,

(nane _and addr ess)

Si gnature of d ai mant

| nstructi ons:

1. This formnmay be filed with the Register of WIIs upon
paynent of the filing fee provided by law. A copy nust al so
be sent to the personal representative by the claimnt.

2. If aclaimis not yet due, indicate the date when it wll

beconme due. If a claimis contingent, indicate the nature of
the contingency. |If a claimis secured, describe the
security.
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REPORTER S NOTE

The Maryl and Regi ster of WIls Association pointed out that
a certificate of service formshould be submtted when a claimis
filed against a decedent’s estate. The Association suggests
adding a Certificate of Service formto the claimformin section
(c) of Rule 6-413.

Addi tionally, the Association suggests deleting the
reference to filing and recording in the claimformin section
(c) because the records are now scanned and no | onger recorded.
The Rules Conmittee agrees with these changes.
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MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES
CHAPTER 400 - ADM NI STRATI ON OF ESTATES

AMEND Rul e 6-451 by addi ng | anguage to section (b) to
conformto Code, Estates and Trusts Article, 86-305 (b), as

foll ows:

Rul e 6-451. RESI GNATI ON OF PERSONAL REPRESENTATI VE

(b) Successor
I f no one applies for appointnment as successor personal
representative or special admnistrator before the filing of the

statenent of resignation and an appointnent is not made within

the 20-day period, the resigning personal representative may

apply to the court for appointnent of a successor.

REPORTER S NOTE

The Maryl and Regi ster of WIls Associati on has suggested
t hat | anguage be added to section (b) of Rule 6-451 to conformto
t he | anguage of Code, Estates and Trusts Article, 86-305 (b) by
including a reference to the 20-day period for appointing a
successor personal representative. The Rules Cormittee is in
agreenent with this change.
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MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES
CHAPTER 400 - ADM NI STRATI ON OF ESTATES

AMEND Rul e 6-455 to delete | anguage fromthe El ection of
Personal Representative for Mddified Admnistration form the
Consent to Election for Mdified Adm nistration form and the
Final Report formreferring to the Register of WIlls and O phans’
Court being prohibited fromgranting extensions, to conformthe
first paragraph of the Consent to Election for Mdified
Admi nistration formto Code, Estates and Trusts Article, 85-702,
and to delete the lists of persons eligible for Mdified
Adm ni stration and replace themw th a space for stating the

relationship to the decedent at the end of the Consent to

El ection for Mddified Adm nistration form as foll ows:

Rul e 6-455. MODI FI ED ADM NI STRATI ON

(a) GCenerally
When aut horized by law, an election for nodified
adm nistration may be filed by a personal representative within
three (3) nonths after the appointnment of the personal
representative.
(b) Formof Election
An el ection for nodified adm nistration shall be in the

follow ng form
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BEFORE THE REG STER OF W LLS FOR ,  MARYLAND

ESTATE OF Est at e No.

ELECTI ON OF PERSONAL REPRESENTATI VE FOR
MCDI FI ED ADM NI STRATI ON

1. | elect Modified Administration. This estate qualifies
for Modified Adm nistration for the foll ow ng reasons:

(a) The decedent died on [ ] with a wll or

[ ] without a will.
(b) This Election is filed within 3 nonths fromthe date of

nmy appoi nt ment whi ch was on

(c) [ ] Each of the residuary |egatees nanmed in the will or

[ ] each of the heirs of the intestate decedent is either:

[ ] The decedent's personal representative or [ ] an
i ndi vidual or an entity exenpt frominheritance tax in the
decedent's estate under 87-203 (b), (e), and (f) of the
Tax- General Article.

(d) Each trustee of every trust that is a residuary |egatee
is one or nore of the following: the decedent's [ ] personal
representative, [ ] surviving spouse, [ ] child.

(e) Consents of the persons referenced in 1 (c) [ ] are
filed herewith or [ ] were filed previously.

(f) The estate is solvent and the assets are sufficient to
satisfy all specific |egacies.

(g) Final distribution of the estate can be nmade within 12

nmont hs after the date of ny appointnent.
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2. Property of the estate is briefly described as foll ows:

Description Esti mat ed Val ue

3. | acknow edge that | nust file a Final Report Under
Modi fied Adm nistration no later than 10 nonths after the date of
appoi ntment and that, upon request of any interested person, |
must provide a full and accurate Inventory and Account to al
i nterested persons.

4. |1 acknow edge the requirenent under Mdified

Adm nistration to make full distribution within 12 nonths after

t he date of appoi nt nent anrd+—understand—that—t+heRegister—of

5. | acknowl edge and understand that Modified Adm nistration

shall continue as long as all the requirenments are net.

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing are true to the best of ny know edge,

i nformati on and bel i ef.

At t or ney Per sonal Representative
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Addr ess Per sonal Representative

Addr ess

Tel ephone

(c) Consent
An el ection for nodified adm nistration may be filed if
all the residuary | egatees of a testate decedent and the heirs at

| aw of an intestate decedent consent in the follow ng form

BEFORE THE REG STER OF W LLS FOR ,  MARYLAND

ESTATE OF Est at e No.

CONSENT TO ELECTI ON FOR
MCDI FI ED ADM NI STRATI ON

| ama [ ] residuary |legatee who is the decedent’s personal

representative or an individual or an entity exenpt from

inheritance tax under 87-203 (b), (e), and (f) of Code, Tax

Ceneral Article, }—trustee—of—atrust—that—+s—arestduary
legatee—or [ | an heir of the decedent who died intestate, and |

am the decedent’s personal representative or an individual or an

entity exenpt frominheritance tax under 87-203 (b), (e), and

(f), [ ] or atrustee of a trust that is a residuary |eqgatee who

is the decedent’'s personal representative, surviving spouse, or

child.

| Mot ied_Adrini  on:
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1. Instead of filing a formal Inventory and Account, the
personal representative will file a verified Final Report Under
Modi fied Administration no later than 10 nonths after the date of
appoi nt ment .

2. Upon witten request to the personal representative by
any legatee not paid in full or any heir-at-law of a decedent who
died without a will, a formal Inventory and Account shall be
provi ded by the personal representative to the | egatees or heirs
of the estate.

3. At any tine during admnistration of the estate, | may
revoke Modified Adm nistration by filing a witten objection with
the Register of WIlls. Once filed, the objection is binding on
t he estate and cannot be w t hdrawn.

4. If Modified Admnistration is revoked, the estate w ||
proceed under Adm nistrative Probate and the personal
representative shall file a fornmal Inventory and Account, as
required, until the estate is cl osed.

5. Unless | waive notice of the verified Final Report Under
Modi fied Adm nistration, the personal representative will provide
a copy of the Final Report to nme upon its filing, which shall be
no later than 10 nonths after the date of appoi ntnent.

6. Final Distribution of the estate will occur not |ater
than 12 nonths after the date of appointnment of the personal

representative.

Si gnature of Residuary Legatee H——Surviving—Speuse|—1—EChitd
or Heir HResi+duary—tegatee—or—Hei+
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servi-ng—as—Personal-
Representative State

Rel ati onshi p to Decedent

Type or Print Nanme

Si gnature of Residuary Legatee H—Survi-ving—Speuse—{+—1—Ehit+d
or Heir HRest+duary—tegatee—or—Hei+
serving—as—Personal
Representative State
Rel ati onship to Decedent

Type or Print Nane

Si gnature of Trustee Si gnature of Trustee

Type or Print Nanme Type or Print Nane

(d) Final Report
(1) Filing
A verified final report shall be filed no |ater than 10
nmont hs after the date of the personal representative's
appoi nt nent .
(2) Copies to Interested Persons
Unl ess an interested person waives notice of the
verified final report under nodified adm nistration, the
personal representative shall serve a copy of the final report on
each interested person.
(3) Contents

A final report under nodified adm nistration shall be
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in the follow ng form

BEFORE THE REA STER OF WLLS FOR ,  MARYLAND
ESTATE OF Estate No.
Dat e of Death Dat e of Appoi nt nent

of Personal Repre-

sentative

FI NAL REPORT UNDER MODI FI ED ADM NI STRATI ON
(Must be filed within 10 nonths after the date of appointnent)

I, Personal Representative of the estate, report the
fol | ow ng:

1. The estate continues to qualify for Modified Adm nistration
as set forth in the Election for Mdified Adm nistration on file
with the Register of WIIs.

2. Attached are the follow ng Schedul es and supporting
attachments:

Total Schedule A: Reportable Property ............ $
Total Schedule B: Paynents and Di sbursenents ...... $( )
Total Schedule C. Distribution of Net Reportable

Property ............ . ... ... $

3. | acknow edge that:

(a) Final distributions shall be made within 12 nonths after
the date of ny appoi ntnment as personal representative.

by : ST I I , hibi I
: . . i

ter (b) If Mdified Admnistration is revoked, the estate shall

proceed under Adm nistrative Probate, and I will file a formal
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| nventory and Account, as required, until the estate is closed.

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing are true to the best of ny know edge,
i nformation, and belief and that any property val ued by ne which
| have authority as personal representative to appraise has been

val ued conpletely and correctly in accordance with | aw

Attorney Signature Personal Representative Date
Addr ess Personal Representative Date
Addr ess Personal Representative Date
Tel ephone

REPORTER S NOTE

The Maryl and Regi ster of WIls Associati on has suggested
that | anguage in the Election of Personal Representative for
Modi fied Adm nistration and the Consent to Election for Mdified
Adm nistration forms referring to the Register of WIls and
O phans’ Court being prohibited fromgranting extensions be
del eted. The | anguage proposed for deletion inplies that no
extensions are permtted, but Code, Estates and Trusts Article,
85-703 was anended to all ow extensions of the tinme period for
filing a final report and for nmaking distribution with consent of
t he personal representative and the interested persons. The
Rules Commttee is in agreenment with the proposed deletion of the
| anguage.

The Associ ation al so has suggested that the Consent to
El ection for Modified Adm nistration form be expanded to conform
to Code, Estates and Trusts Article, 85-702, which had been
changed to include individuals or entities exenpt from
i nheritance tax under 87-203 (b), (e), and (f) of the Tax-General
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Article as residuary | egatees or heirs at law eligible for
Modi fi ed Adm nistration. The Rules Committee recommends this
change.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVIEW I N Cl RCU T COURT
CHAPTER 500 - APPEALS FROM THE ORPHANS COURT

TO THE CI RCU T COURT

ADD new Rul e 7-501, as foll ows:

Rul e 7-501. APPLI CABILITY

The rules in this Chapter govern appeals to a circuit court
froma judgment or order of an orphans’ court.

Commttee note: |In Harford County and Montgonery County, direct
appeal to the Court of Special Appeals is the only nethod of
appel l ate review of a judgnment of the O phans’ Court. See Code,
Courts Article, 812-502. In all other jurisdictions, the
appel l ant has the option of a direct appeal to the Court of
Speci al Appeals or an appeal to the circuit court for the county.

Source: This Rule is new

REPORTER S NOTE

Larry W Shipley, recently retired Cerk of the Crcuit
Court for Carroll County, pointed out that appeals to the circuit
court fromthe O phans’ Court have been causi ng sone problens for
the circuit court clerks, because there is no specific set of
rul es applying to these appeals. The captions in these cases are
varied, making it difficult for the clerk to docket the case
appropriately. To address the problens, the Rules Conmttee
proposes a set of Rules |oosely based on the Rules in Title 7,
Chapter 100 (Appeals fromthe District Court to the Crcuit
Court), so that Orphans’ Court appeals will be handl ed nore
uniformy throughout the State.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVIEW I N Cl RCU T COURT
CHAPTER 500 - APPEALS FROM THE ORPHANS COURT

TO THE CI RCU T COURT

ADD new Rul e 7-502, as foll ows:

Rul e 7-502. SECURI NG APPELLATE REVI EW

(a) By Notice of Appea
Appel late review in the circuit court may be obtained only
if a notice of appeal is filed with the Register of WIlls within
the tinme prescribed in Rule 7-503.
(b) Caption of Notice of Appeal
A notice of appeal shall be captioned in the follow ng

form

I N THE ORPHANS COURT FOR

I N RE ESTATE OF

(Name of decedent, Orphans’ Court case nunber

APPEAL COF

(Nanme and Address)

(c) Joinder Not Required
An appeal may be filed with or without the assent or
j oi nder of other persons.
(d) Substitution
The proper person may be substituted for a party on appeal

in accordance with Rule 2-241.
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(e) Stay of Proceedings
Stay of Orphans’ Court proceedings in the event of appeal
i s governed by Code, Courts Article, 812-701 (a).

Source: This Rule is new.

REPORTER S NOTE

See the Reporter’s note to Rule 7-501.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVIEW I N Cl RCU T COURT
CHAPTER 500 - APPEALS FROM THE ORPHANS COURT
TO THE CI RCU T COURT

ADD new Rul e 7-503, as foll ows:

Rul e 7-503. NOTICE OF APPEAL — TI MES FOR FI LI NG

(a) Cenerally
Except as otherwi se provided in this Rule or by law, the
notice of appeal shall be filed within 30 days after entry
pursuant to Rule 6-171 of the judgnment or order from which the
appeal is taken.
(b) Appeals by Gther Party
If one party files a tinely notice of appeal, any other
party may file a notice of appeal within 10 days after the date
on which the first notice of appeal was served or within 30 days
after entry of the judgnent or order from which the appeal is
t aken, whichever is |ater.

Cross reference: For striking a notice of appeal by the O phans’
Court under certain circunstances, see Rule 6-464.

Source: This Rule is new.

REPORTER S NOTE

See the Reporter’s note to Rule 7-501.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVIEW I N Cl RCU T COURT
CHAPTER 500 - APPEALS FROM THE ORPHANS COURT
TO THE CI RCU T COURT

ADD new Rul e 7-504, as foll ows:

Rul e 7-504. MODE COF APPEAL

An appeal froman orphans’ court to a circuit court shal
proceed in accordance with the Rul es governing cases instituted
inthe circuit court. The formand sufficiency of pleadings in
the record on appeal are governed by the rules applicable in the
O phans’ Court.

Cross reference: Code, Courts Article, 812-502.

Source: This Rule is new.

REPORTER S NOTE

See the Reporter’s Note to Rule 7-501.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVIEW I N Cl RCU T COURT
CHAPTER 500 - APPEALS FROM THE ORPHANS COURT

TO THE CI RCU T COURT

ADD new Rul e 7-505, as foll ows:

Rul e 7-505. RECORD

(a) Contents of Record
The record on appeal shall include a certified copy of the
docket entries in the estate proceeding and all original papers
filed in the action in the O phans' Court except those that the
parties stipulate nmay be omtted. A party may suppl enent the
record by paying for and filing a transcript. The Register of
WIlls shall append a certificate clearly identifying the papers
included in the record. The O phans' Court may order that the
original papers in the action be kept in the O phans' Court
pendi ng the appeal, in which case the Register of WIlls shall
transmt a certified copy of the original papers.
(b) Agreed Statenment of the Case
If the parties agree that the questions presented by an
appeal can be determned without a trial, they may sign and, upon
approval by the O phans' Court, file with the Register of Wlls a
statenment of the case showi ng how t he questions arose and were
deci ded, and setting forth only those facts or allegations that

are essential to a decision of the questions. The parties are
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strongly encouraged to agree to such a statenment. The statenent
of the case, the judgnent or order from which the appeal is
t aken, and any opinion of the O phans' Court shall constitute the
record on appeal. The circuit court, however, may direct the
Regi ster to transmt all or part of the balance of the record in
the Orphans' Court as a supplenent to the record on appeal.
(c) Cost of Preparation
The appel lant shall pay to the Register the cost of
preparation of the record.
(d) Filing Fee
The appel |l ant shall deposit wth the Register of WIlls the
fee prescribed by Code, Courts Article, 87-202 unless the fee has
been wai ved by an order of court or unless the appellant is
represented by (1) an attorney assigned by Legal Aid Bureau, Inc.
or (2) an attorney assigned by any other |egal services
organi zation that accepts as clients only those persons neeting
the financial eligibility criteria established by the Federal
Legal Services Corporation or other appropriate governnent al
agency. The filing fee shall be in the formof cash or check or
noney order payable to the clerk of the circuit court.
(e) Transmttal of Record
Unless a different tinme is fixed by order entered pursuant
to this section, the Register of WIlls shall transmt the record
to the circuit court within 60 days after the date the first
notice of appeal is filed. The filing fee shall be forwarded

with the record to the clerk of the circuit court. For purposes
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of this Rule, the record is transmtted when it is delivered to
the clerk of the circuit court or when it is sent by certified
mai | by the Register of WIlls, addressed to the clerk of the
circuit court. On notion or onits own initiative, the O phans’
Court or the circuit court for good cause show may shorten or
extend the tine for transmttal of the record.
(f) Duties of Register of WIls
(1) Preparation and Service of Docket Entries

The Register of WIlls shall prepare and attach to the
begi nning of the record a certified copy of the docket entries in
the estate proceeding. The original papers shall be fastened
together in one or nore file jackets and nunbered consecutively,
except that the pages of a transcript of testinony need not be
renunbered. The Regi ster shall serve a copy of the docket
entries on each party to the appeal.

(2) Statenment of Costs

The Regi ster shall prepare and transmt with the record
a statenment of the costs of preparing and certifying the record,
the costs taxed agai nst each party prior to the transm ssion of
the record, and the costs of all transcripts, if any, and of
copies of the transcripts for each of the parties.

(g) Correction or Supplenentation of Record
On notion or onits own initiative, the circuit court may

order that an error or omssion in the record be corrected.

(h) Return of Record to Orphans' Court Pendi ng Appeal
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Upon a determ nation that the record should be returned to
t he Orphans' Court because of a matter pending in that court, the
circuit court nmay order that the record be returned, subject to
the conditions stated in the order.

Source: This Rule is new.

REPORTER S NOTE

See the Reporter’s note to Rule 7-501.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVIEW I N Cl RCU T COURT
CHAPTER 500 - APPEALS FROM THE ORPHANS COURT
TO THE CI RCU T COURT

ADD new Rul e 7-506, as foll ows:

Rul e 7-506. DOCKETI NG AND CAPTI ON OF APPEALS

Each circuit court shall maintain a docket for appeals from
the Orphans' Court. The appeals shall be docketed in the

following form

IN THE CI RCU T COURT FOR * G vil

APPEAL OF * Action
(Nanme and Address)

| N RE ESTATE OF *
(Nanme of decedent, O phans’
Court case number

Source: This Rule is new.

REPORTER' S NOTE

See the Reporter’s note to Rule 7-501.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVIEW I N Cl RCU T COURT
CHAPTER 500 - APPEALS FROM THE ORPHANS COURT
TO THE CI RCU T COURT

ADD new Rul e 7-507, as foll ows:
Rul e 7-507. DI SM SSAL OF APPEAL

(a) G ounds
On notion or onits own initiative, the circuit court may
di sm ss an appeal for any of the follow ng reasons:

(1) the appeal is not allowed by |aw

(2) the appeal was not properly taken pursuant to Rule 7-502;

(3) the notice of appeal was not filed with the Regi ster of
WIlls within the time prescribed by Rule 7-503;

(4) the record was not transmtted within the tinme prescribed
by Rule 7-505, unless the court finds that the failure to
transmt the record was caused by the act or om ssion of a judge,
a Register of WIlls, a clerk of court, or the appell ee;

(5) the appeal has been w thdrawn because the appellant filed
a notice withdrawi ng the appeal or failed to appear as required
for trial or any other proceeding on the appeal; or

(6) the case has becone noot.

(b) Return of Record to Orphans’ Court
Upon entry of the circuit court’s order dismssing the

appeal, the Cerk shall transmt a copy of the order to the
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Regi ster of WIls. Any order of satisfaction shall be docketed
in the estate proceeding. Unless the circuit court orders
ot herwi se, the original papers included in the record shall be
transmtted with the copy of the order.
(c) Reinstatenent

If the appeal is reinstated, the circuit court shall
notify the Register of WIlls of the reinstatenent and the
Regi ster shall return the record.

Source: This Rule is new.

REPORTER S NOTE

See the Reporter’s note to Rule 7-501.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVIEW I N Cl RCU T COURT
CHAPTER 500 - APPEALS FROM THE ORPHANS COURT
TO THE CI RCU T COURT

ADD new Rul e 7-508, as foll ows:
Rul e 7-508. HEARI NG

An appeal from an orphans’ court to a circuit court shall be
heard de novo, and Title 5 of these Rules applies to the
pr oceedi ngs.

Source: This Rule is new.

REPORTER S NOTE

See the Reporter’s note to Rule 7-501.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVIEW I N Cl RCU T COURT
CHAPTER 500 - APPEALS FROM THE ORPHANS COURT

TO THE CI RCU T COURT

ADD new Rul e 7-509, as foll ows:

Rule 7-509. NOTICE OF ClIRCU T COURT JUDGVENT

The clerk of the circuit court shall pronptly send notice of
the circuit court judgment to the Register of WIls, who shal
enter the notice on the docket.

Commttee note: As to further appeal fromthe judgnent of the
circuit court to the Court of Special Appeals, see Jennings V.
Jenni ngs, 20 Md. App. 369, 371 n.4 (1974), cert. denied, 271 M.
738 (1974) and Carrick v. Henley, 44 Md. App. 124 (1979).

Source: This Rule is new.

REPORTER S NOTE

See the Reporter’s note to Rule 7-501.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVIEW I N Cl RCU T COURT
CHAPTER 500 - APPEALS FROM THE ORPHANS COURT

TO THE CI RCU T COURT

ADD new Rul e 7-510, as foll ows:

Rul e 7-510. ASSESSMENT OF COSTS

(a) Allowance and All ocation
The circuit court, by order, may allocate costs anpong the
parties. The prevailing party is entitled to costs unless the
circuit court orders otherw se.
(b) State
Costs shall be allowed to or assessed against the State or
any official, agency, or political subdivision of the State that
is a party in the sane manner as costs are allowed to or assessed
against a private litigant.

Source: This Rule is new

REPORTER S NOTE

See the Reporter’s note to Rule 7-501.
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MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES

CHAPTER 400 - ADM NI STRATI ON OF ESTATES

AVEND Rul e 6-463 to add a reference to the Rules in Title 7,

Chapter 500, as follows:

Rul e 6-463. APPEALS

An appeal froma judgnment of the court may be taken (a) to
the Court of Special Appeals of Maryland pursuant to Code, Courts
Article, 812-501, or (b) except in Harford and Montgomery
Counties, to the circuit court for the county pursuant to Code,

Courts Article, 812-502 and Title 7, Chapter 500 of these Rul es.

REPORTER S NOTE

The proposed anendnment to Rule 6-463 adds a reference to the
Rules in new Title 7, Chapter 500.
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MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES

CHAPTER 400 - ADM NI STRATI ON OF ESTATES

AMEND Rul e 6-464 to delete the words “transcript costs or”
from subsection (a)(3) and to add a new subsection (a)(4), as

foll ows:

Rul e 6-464. STRIKING OF NOTI CE OF APPEAL BY ORPHANS COURT

(a) GCenerally

On notion or onits own initiative, the orphans' court may
strike a notice of appeal (1) that has not been filed within the
time prescribed by Rule 6-463, (2) if the Register of WIlIls has
prepared the record pursuant to Code, Courts Article, 8812-501
and 12-502 and the appellant has failed to pay for the record,
(3) if the appellant has failed to deposit with the Register of
WIlls the transerpt—eosts—or filing fee required by Code,
Estates and Trusts Article, 82-206, unless the fee has been

wai ved by an order of court, (4) the appeal has been taken to the

Court of Special Appeals and the appellant has failed to deposit

with the Register of WIlls the transcript costs, or 4y (5) if by

reason of any other neglect on the part of the appellant the
record has not been transmtted to the court to which the appeal
has been taken within the tinme prescribed in Code, Courts
Article, 812-502.

(b) Notice
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Before the orphans' court strikes a notice of appeal on
its own initiative, the Register of WIlls shall serve on al
i nterested persons pursuant to Rule 6-125 a notice that an order
striking the notice of appeal will be entered unless a response
is filed within 15 days after service show ng good cause why the
noti ce of appeal should not be stricken.

Source: This Rule is new.

REPORTER S NOTE

Rul e 6-464 is proposed to be anended to reflect that a
transcript is not a required part of the record in a de novo
appeal taken fromthe orphans’ court to the circuit court, but it
is arequired part of the record when an appeal is taken fromthe
orphans’ court to the Court of Special Appeals.

-203-



MARYLAND RULES OF PROCEDURE
TI TLE 8 - APPELLATE REVI EW I N COURT OF APPEALS
AND COURT OF SPECI AL APPEALS
CHAPTER 200 - OBTAI NI NG REVI EW I N COURT OF SPECI AL APPEALS

AMEND Rul e 8-204 to add the | anguage “or delinquent acts” to
the cross reference after section (a), to change the word “trial”
to the words “crimnal or juvenile” in subsection (b)(1)(B), to
add the words “or juvenile” in the Commttee note after
subsection (b)(1)(B), and to add children and |liable parents to
the list of persons filing responses to applications for |eave to

appeal in subsection (c)(4), as follows:

Rul e 8-204. APPLI CATI ON FOR LEAVE TO APPEAL TO COURT OF SPECI AL
APPEALS

(a) Scope
This Rule applies to applications for |eave to appeal to the
Court of Special Appeals.

Cross reference: For Code provisions governing applications for
| eave to appeal, see Courts Article, 83-707 concerning bail
Courts Article, 812-302 (e) concerning guilty plea cases; Courts
Article, 812-302 (g) concerning revocation of probation cases;
Crimnal Procedure Article, 811-103 concerning victins of violent
crimes or delinquent acts; Crimnal Procedure Article, 87-109
concerni ng post conviction cases; Correctional Services Article,
810- 206 et seq. concerning inmate grievances; and Heal t h- Genera
Article, 8812-117 (e)(2), 12-118 (d)(2), and 12-120 (k) (2)
concerning continued conmm tnent, conditional release, or

di scharge of an individual coomtted as not crinmnally
responsi bl e by reason of insanity or inconpetent to stand trial.

(b) Application
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(2) Time for Filing
(A) Cenerally
Except as otherw se provided in subsection (b)(2)(B)
of this Rule, the application shall be filed within 30 days after
entry of the judgnent or order fromwhich the appeal is sought.
(B) Interlocutory Appeal by Victim
An application with regard to an interlocutory appeal
by a victim pursuant to Code, Crimnal Procedure Article, 811-103

all eging that the t+++at crim nal or juvenile court denied or

failed to consider a victims right may be filed at the tinme the
victims right is actually being denied or within 10 days after
the request is made on behalf of the victim whether or not the
court has ruled on the request.

Committee note: Code, Courts Article, 811-103 (c) provides that
the filing of an application for | eave to appeal by a victimdoes

not stay other proceedings in a crimnal or juvenile action
unless all parties in the action consent to the stay.

(© Bail
An application for |eave to appeal with regard to bail
pursuant to Code, Courts Article, 83-707 shall be filed within
ten days after entry of the order fromwhich the appeal is

sought.

(c) Record on Application

(4) Victins
On application by a victimfor |eave to appeal pursuant
to Code, Crimnal Procedure Article, 811-103, the record shal

contain (A) the application; (B) any response to the application
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filed by the defendant, a child or liable parent under Code,

Crimnal Procedure Article, 811-601, the State's Attorney, or the

Attorney General; (C) any pleading regarding the victims request
I ncluding, if applicable, a statenent that the court has failed
to consider a right of the victim and (D), if applicable, any

order or decision of the court.

REPORTER' S NOTE

I n Lopez- Sanchez v. State, 388 M. 214 (2005), the Court
held that a victimof a delinquent act that woul d have been a
“violent crinme” had it not been conmtted by a juvenile nay not
file an application for |eave to appeal to the Court of Speci al
Appeal s. Chapter 260, Acts of 2006 (SB 508) anended Code,
Crimnal Procedure Article, 811-103 by extending the right to
file an application for |eave to appeal to a victimof a
del i nquent act that would be a violent crine if conmtted by an
adult. The Rules Committee recomends changi ng Rul es 1-326, 8-
111, and 8-204 to conformto the |egislation.
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MARYLAND RULES OF PROCEDURE
TITLE 8 - APPELLATE REVI EW I N COURT OF APPEALS
AND COURT OF SPECI AL APPEALS

CHAPTER 100 - GENERAL PROVI SI ONS

AMEND Rule 8-111 to add a new section (c) pertaining to
victinms and victins' representatives and to add a new cross

reference after section (c), as follows:

Rul e 8-111. DESI GNATI ON OF PARTI ES; REFERENCES

(c) Victins and Victins’ Representatives

Al t hough not a party to a crimnal or juvenil e proceeding,

avictimof a crine or a delinquent act or a victinis

representative may: (1) file an application for |eave to appeal

to the Court of Special Appeals froman interlocutory or a final

order under Code, Crinminal Procedure Article, 811-103 and Rule 8-

204; or (2) participate in the sane manner as a party regardi ng

the rights of the victimor victinis representati ve.

Cross reference: See Rule 1-326 for service and notice to
attorneys for victine and victins' representatives reqgarding the
rights of victinms and representatives.

Source: This Rule is derived as foll ows:
Section (a) is derived in part fromfornmer Rule 827 and in part
new.
Section (b) is derived fromFRAP Fed. R App. P. 28 (d).
Section (c) is new.

REPORTER S NOTE

See the Reporter’s note to the proposed anendnents to Rule
8- 204.
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MARYLAND RULES OF PROCEDURE
TITLE 1 - GENERAL PROVI SI ONS

CHAPTER 300 - GENERAL PROVI SI ONS

AVEND Rule 1-326 to add a reference to Title 8 in section

(a), as follows:

Rul e 1-326. PROCEEDI NGS REGARDI NG VI CTI M5 AND VI CTI M5

REPRESENTATI VES

(a) Entry of Appearance
An attorney may enter an appearance on behalf of a victim

or avictims representative in a proceeding under Title 4, Title

8, or Title 11 of these Rules for the purpose of representing the

rights of the victimor victims representati ve.

REPORTER S NOTE

See the Reporter’s note to the proposed anendnents to Rul e
8- 204.
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MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES

CHAPTER 200 - GUARDI AN OF PERSON

AMEND Rul e 10-202 to add an exception to subsection (a)(1),
to add a certain category of health care professional to sections
(a) and (c), to nove subsection (a)(2) to section (d), to reword
the contents of the certificate in section (b), to change the
word “Administrator” to the word “Secretary” in section (d), and

to make stylistic changes, as follows:

Rul e 10-202. CERTI FI CATES—REQUHRENENT—AND—-CONTENT

(a) FobeAttached—toPetition CGenerally Required
H——Ceneratty

Except as provided in section (d), + if guardi anship of

t he person of a disabled person is sought, the petitioner shal
file with the petition signed and verified certificates of (Ar
(1) two physicians licensed to practice nedicine in the United
St at es who have exam ned the di sabl ed person, or By (2) one

| i censed physician who has exam ned the di sabl ed person and one

i censed psychol ogist or certified clinical social worker who has

seen and eval uated the di sabl ed person. An exam nation or
eval uation by at |east one of the health care professionals under
this subsection shall occur within 21 days before the filing of &
the petition fer—guardianship—of—a—disabled—person.

(b) Contents
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Each certificate shall state:. (1) the nane, address, and

gual i fications of the physteran—or—psychoetoegist person who

perfornmed the exam nation or evaluation, (2) a brief history of

t he phystetan—s—er—psychotogist—s person’s invol venent with the
di sabl ed person, (3) the date of the phystetan—s | ast exam nation
of—the—disabled—person—or—thepsychologist—s—t+ast or eval uation
of the di sabl ed person, and (4) the physieiran—s—or—psychotogist—=s

person’s opinion as to: - (A the cause, nature, extent, and

probabl e duration of the disability, 2> (B) whether the—person

regut+res institutional care is required, and 3> (C whether the

di sabl ed person has sufficient nmental capacity to understand the

nature of and consent to the appointnent of a guardian.

Eross—reference—Code—FEstates—and—Frusts—Arti+ele—813-—+65—
tb)y (c) Delayed Filing of Certificates

(1) After Refusal to Permt Exam nation
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If the petition is not acconpani ed by the required
certificate and the petition alleges that the disabled person is
residing with or under the control of a person who has refused to
permt exam nation by a physician or evaluation by a psychol ogi st

or certified clinical social worker, and that the disabl ed person

may be at risk unless a guardian is appointed, the court shal
defer issuance of a show cause order. The court shall instead
i ssue an order requiring that the person who has refused to
permt the disabled person to be exam ned or eval uated appear
personally on a date specified in the order and show cause why
t he di sabl ed person should not be exam ned or evaluated. The
order shall be personally served on that person and on the
di sabl ed person.

(2) Appointnment of Health Care Professionals by Court

If the court finds after a hearing that exam nations are

necessary, it shall appoint two physicians or one physician and

one psychol ogi st or certified clinical social worker to conduct

t he exam nations or the exam nation and evaluation and file their
reports with the court. |If both health care professionals find
the person to be disabled, the court shall issue a show cause
order requiring the alleged disabled person to answer the
petition for guardi anship and shall require the petitioner to
give notice pursuant to Rule 10-203. Oherw se, the petition
shal | be di sm ssed.

(d) Beneficiary of the Departnent of Veterans Affairs
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| f quardi anship of the person of a disabled person who is

a beneficiary of the United States Departnent of Veterans Affairs

is being sought, the petitioner shall file with the petition, in

lieu of the two certificates required by section (a) of this

Rule, a certificate of the Secretary of that Departnent or an

aut hori zed representative of the Secretary stating that the

person has been rated as di sabled by the Departnent in accordance

with the |aws and requl ati ons governing the Departnent of

Veterans Affairs. The certificate shall be prima facie evidence

of the necessity for the appoi ntnent.

Cross reference: Code, Estates and Trusts Article, 813-705.

Cross reference: Rul e 1-341.

Source: This Rule is in part derived fromfornmer Rule R73 b 1
and b 2 and is in part new.

REPORTER S NOTE

Chapter 250, Acts of 2007 (HB 672) added a |icensed
certified clinical social worker as a health care professional
who is allowed to evaluate the conpetency of disabled persons for
whom a guardi anship is being sought. The Rules Commttee
recommends anendi ng Rul es 10-202, 10-203, 10-205, 10-301, 10-302,
and 10-304 to reflect this change.

The Conmittee al so reconmends novi ng subsection (a)(2) to
the end of Rule 10-202 to nmake clear that the certificates issued
by the Secretary of Veterans Affairs are not the sane
certificates to which section (a) refers. The title of
“Adm ni strator of Veterans Affairs” has been changed to
“Secretary of Veterans Affairs,” so Rules 10-202 and 10-301 nust
be corrected to reflect this change.
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MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES

CHAPTER 200 - GUARDI AN OF PERSON

AMEND Rul e 10-203 (c) by deleting the reference to certain
heal th care professionals, by adding a reference to Rule 10-202,
by adding a reference to “health care professionals,” and by

maki ng stylistic changes, as foll ows:

Rul e 10-203. SERVI CE; NOTI CE

(a) Service on Mnor or Alleged D sabled Person
The petitioner shall serve a show cause order issued

pursuant to Rule 10-104 on the mnor or alleged disabled person
and on the parent, guardian, or other person having care or
custody of the mnor or alleged disabled person. Service shall be
in accordance with Rule 2-121 (a). If the mnor or alleged
di sabl ed person resides wth the petitioner, service shall be
made upon the m nor or disabl ed person and on such other person
as the court may direct. Service upon a m nor under the age of
ten years nay be wai ved provided that the other service
requi renents of this section are met. The show cause order
served on a di sabl ed person shall be acconpanied by an "Advice of
Rights" in the formset forth in Rule 10-204.

(b) Notice to O her Persons

(1) To Attorney
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Unl ess the court orders otherw se, the petitioner shal
mai |l a copy of the petition and show cause order by ordinary mai
to the attorney for the mnor or alleged disabled person.

(2) To Interested Persons

Unl ess the court orders otherw se, the petitioner shal
mai | by ordinary mail and by certified mail to all other
interested persons a copy of the petition and show cause order
and a "Notice to Interested Persons."

(c) Notice to Interested Persons

The Notice to Interested Persons shall be in the foll ow ng

form
In the Matter of In the Grcuit Court for
(Nanme of m nor or alleged (County)

di sabl ed person)

(docket reference)

NOTI CE TO | NTERESTED PERSONS
A petition has been filed seeking appointnment of a guardi an

of the person of , who is alleged

to be a mnor or disabled person.

You are an "interested person,” that is, soneone who should
receive notice of this proceedi ng because you are related to or
ot herwi se concerned with the welfare of this person.

If the court appoints a guardian for the person, that person

will lose certain valuable rights to make individual decisions.

-214-



Pl ease exam ne the attached papers carefully. [|If you object
to the appointnment of a guardian, please file a response in
accordance with the attached show cause order. (Be sure to
i nclude the case nunber). If you wish otherwise to participate
in this proceeding, notify the court and be prepared to attend
any hearing.

Aphystetan—s—or—psyehotogtst—s Each certificate filed

pursuant to Rule 10-202 that is attached to the petition wll be

adm ssi bl e as substantive evidence w thout the presence or

testi mony of the phystetan—oer—psyechotogist certifying health care
prof essional unless you file a request that the phystetan—of

psyehotogtst health care professional appear to testify. The

request nust be filed at |east 10 days before the trial date,

except—that—++ unless the trial date is |l ess than 10 days from

the date your response is duer. |If the trial date is less than

10 days fromthe date your response is due, the request may be

filed at any tine before trial.

| f you believe you need further |egal advice about this
matter, you should consult your attorney.
Source: This Rule is in part derived fromformer Rule R74 and

Code, Estates and Trusts Article, 81-103 (b) and is in part new.

REPORTER S NOTE

See the Reporter’s note to proposed anendnents to Rul e 10-
202.
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MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES

CHAPTER 200 - GUARDI AN OF PERSON

AMEND Rul e 10-205 by deleting a reference to certain health
care professionals, by adding a reference to Rule 10-202, by
addi ng references to “health care professionals,” and by maki ng

stylistic changes, as foll ows:

Rul e 10-205. HEARI NG

(a) Guardianship of the Person of a M nor
(1) No Response to Show Cause O der
I f no response to the show cause order is filed and the
court is satisfied that the petitioner has conplied with the
provi sions of Rule 10-203, the court may rule on the petition
summarily.
(2) Response to Show Cause O der
I f a response to the show cause order objects to the
relief requested, the court shall set the nmatter for trial, and
shall give notice of the tine and place of trial to all persons
who have responded.
Cross reference: Code, Estates and Trusts Article, 813-702.
(b) Guardianship of Alleged D sabl ed Person
(1) Cenerally
When the petition is for guardi anship of the person of

an all eged di sabl ed person, the court shall set the matter for
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jury trial. The alleged disabled person or the attorney
representing the person may waive a jury trial at any tinme before
trial. If a jury trial is held, the jury shall return a verdict
pursuant to Rule 2-522 (c) as to any alleged disability. A

phystetan—s—or—psyehotogist—s Each certificate filed pursuant to

Rul e 10-202 is adm ssible as substantive evidence w thout the

presence or testinony of the phystetan—oer—psychotogist certifying

health care professional unless, not |ater than 10 days before

trial, an interested person who is not an individual under a

disability, or the attorney for the alleged di sabl ed person,

files a request that the phystetan—or—psychologist health care

prof essi onal appear to testify. If the trial date is |ess than

10 days fromthe date the response is due, a request that the

phystetan—or—psychotogist health care professional appear may be

filed at any tinme before trial. |If the alleged disabled person

asserts that, because of his or her disability, the alleged
di sabl ed person cannot attend a trial at the courthouse, the
court may hold the trial at a place to which the all eged disabl ed
person has reasonabl e access.
(2) Beneficiary of the Departnent of Veterans Affairs

| f guardianship of the person of a disabled person who
is a beneficiary of the United States Departnent of Veterans
Affairs is being sought and no objection to the guardi anship is
made, a hearing shall not be held unless the Court finds that

extraordi nary circunstances require a hearing.
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Source: This Rule is in part derived fromforner Rule R77 and is
in part new.

REPORTER S NOTE

See the Reporter’s note to the proposed anmendnents to Rul e
10- 202.

-218-



MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES
CHAPTER 300 - GUARDI AN OF PROPERTY

AMEND Rul e 10-301 (d) by deleting a reference to certain
heal th care professionals, by changing the word “Adm ni strator”
to the word “Secretary,” and by naking stylistic changes, as

foll ows:

Rul e 10-301. PETITI ON FOR APPO NTMENT CF A GUARDI AN CF PROPERTY

(d) Required Exhibits

The petitioner shall attach to the petition as exhibits
(1) a copy of any instrument nom nating a guardian; (2)(A afy
phystetan—s—oer—psychotogist—s the certificates required by Rule
10-202, or (B) if guardianship of the property of a disabled
person who is a beneficiary of the United States Departnent of
Veterans Affairs is being sought, in |lieu of the eertifieates
regutret—by requirenents of Rule 10-202, a certificate of the

Admri-strator Secretary of that Departnment or an authorized
representative of the Admnrstrater Secretary stating that the
person has been rated as di sabled by the Departnent in accordance
with the laws and regul ati ons governi ng the Departnent of
Veterans Affairs; and (3) if the petition is for the appointnent
of a guardian for a mnor who is a beneficiary of the Departnent

of Veterans Affairs, a certificate of the Secretary of that
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Department or any authorized representative of the Secretary, in

accordance with Code, Estates and Trusts Article, 8§13-802.

REPORTER S NOTE

See the Reporter’s note to Rule 10-202.
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MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES

CHAPTER 300 - GUARDI AN OF PROPERTY

AMEND Rul e 10-302 by deleting a reference to certain health
care professionals, by adding a reference to Rule 10-202, by
addi ng references to “health care professionals,” and by maki ng

stylistic changes, as foll ows:

Rul e 10-302. SERVI CE;, NOTI CE

(a) Service on Mnor or Alleged D sabled Person
The petitioner shall serve a show cause order issued

pursuant to Rule 10-104 on the mnor or alleged disabled person
and on the parent, guardian, or other person having care or
custody of the mnor or alleged disabled person or of the estate
bel onging to the mnor or alleged disabled person. Service shal
be in accordance with Rule 2-121 (a). If the mnor or alleged
di sabl ed person resides with the petitioner, service shall be
made upon the m nor or alleged disabled person and on such ot her
person as the court nmay direct. Service upon a mnor under the
age of ten years may be wai ved provided that the other service
requirenents of this section are nmet. The show cause order
served on an all eged di sabl ed person shall be acconpani ed by an
"Advice of Rights" in the formset forth in Rule 10-303.

(b) Notice to O her Persons

(1) To Attorney
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Unl ess the court orders otherw se, the petitioner shal
mai |l a copy of the petition and show cause order by ordinary mai
to the attorney for the mnor or alleged disabled person.

(2) To Interested Persons

Unl ess the court orders otherw se, the petitioner shal
mai | by ordinary mail and by certified mail to all other
interested persons a copy of the petition and show cause order
and a "Notice to Interested Persons."

(c) Notice to Interested Persons

The Notice to Interested Persons shall be in the foll ow ng

form
In the Matter of In the Grcuit Court for
(Nanme of minor or alleged (County)

di sabl ed person)

(docket reference)

NOTI CE TO | NTERESTED PERSONS
A petition has been filed seeking appoi ntnment of a guardian

of the property of , who is alleged

to be a minor or alleged disabled person.

You are an "interested person", that is, soneone who should
receive notice of this proceedi ng because you are related to or
ot herwi se concerned with the welfare of this person.

| f the court appoints a guardian of the property for

, that person will |ose the right

to manage his or her property.
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Pl ease exam ne the attached papers carefully. [|If you object
to the appointnment of a guardian, please file a response in
accordance with the attached show cause order. (Be sure to
i nclude the case nunber). If you wish otherwise to participate
in this proceeding, notify the court and be prepared to attend
any hearing.

Aphystetan—s—or—psyehotogtst—s Each certificate filed

pursuant to Rule 10-202 that is attached to the petition wll be

adm ssi bl e as substantive evidence w thout the presence or

testi mony of the phystetan—oer—psyechotogist certifying health care
prof essional unless you file a request that the phystetan—of

psyehotogtst health care professional appear to testify. The

request nust be filed at |east 10 days before the trial date,

except—that—++ unless the trial date is |l ess than 10 days from

the date your response is duer. If the trial date is less than

10 days fromthe date your response is due, the request may be

filed at any tine before trial.

| f you believe you need further |egal advice about this
matter, you should consult your attorney.
Source: This Rule is in part derived fromformer Rule R74 and

Code, Estates and Trusts Article, 81-103 (b) and is in part new.

REPORTER S NOTE

See the Reporter’s note to the proposed anendnents to Rul e
10- 202.
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MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES

CHAPTER 300 - GUARDI AN OF PROPERTY

AMEND Rul e 10-304 by deleting references to certain health
care professionals, by adding references to “health care

prof essionals,” and by making stylistic changes, as foll ows:

Rul e 10-304. HEARI NG

(a) No Response to Show Cause O der
| f no response to the show cause order is filed and the
court is satisfied that the petitioner has conplied with the
provi sions of Rule 10-302, the court may rule on the petition
summarily.
(b) Response to Show Cause Order; Place of Trial
|f a response to the show cause order objects to the
relief requested, the court shall set the nmatter for trial, and
shall give notice of the tine and place of trial to all persons
who have responded. Upon notion by the alleged di sabl ed person
asserting that, because of his or her disability, the alleged
di sabl ed person cannot attend a trial at the courthouse, the
court may hold the trial at a place to which the alleged disabl ed
person has reasonabl e access.
Cross reference: Code, Estates and Trusts Article, 813-211

(c) Request for Attendance of Phystetranr—oer—Psyeheloegist Health

Car e Prof essi onal
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When the petition is for guardi anship of the property of a

di sabl ed person, aphystetan-—s—or—psychotogist—s each certificate
filed pursuant to that—corpt+es—wth Rule 10-202 is adm ssible as

substantive evidence wi thout the presence or testinmony of the

phystetran—or—psychologist health care professional unless, not

| ater than 10 days before trial, an interested person who is not

an individual under a disability, or the attorney for the

di sabl ed person, files a request that the phystetran—ofr
psychotogtst health care professional appear to testify. |If the

trial date is less than 10 days fromthe date the response is

due, a request that the phystetran—or—psychologist health care

prof essi onal appear may be filed at any tinme before trial.

Source: This Rule is in part derived fromfornmer Rule R77 and is
in part new.

REPORTER S NOTE

See the Reporter’s note to the proposed anendnents to Rule
10- 202.
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MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS

CHAPTER 200 - CONTEMPT

AMEND Rul e 15-207 by adding a Commttee note after

subsection (e)(1), as follows:

Rul e 15-207. CONSTRUCTI VE CONTEMPT; FURTHER PROCEEDI NGS

(e) Constructive Civil Contenpt - Support Enforcenent Action
(1) Applicability
This section applies to proceedings for constructive

civil contenpt based on an alleged failure to pay spousal or
child support, including an award of enmergency fam |y maintenance
under Code, Fam |y Law Article, Title 4, Subtitle 5.
Conmittee note: Sanctions for attorneys found to be in contenpt
for failure to pay child support may include referral to Bar

Counsel pursuant to Rule 16-731. See Code, Family Law Article,
810-119. 3.

REPORTER S NOTE

Chapter 256, Acts of 2007 (HB 792) anended Code, Fam |y Law
Article, 810-119.3 to include the Court of Appeals as one of the
licensing authorities that can issue a sanction agai nst soneone
who is in arrears in paying child support. The statute provides
that if the person in arrears is an attorney, the Child Support
Enf orcenent Administration may refer the matter to the Attorney
Gi evance Conm ssion for disciplinary action. |If an attorney is
found to be in arrears in paying child support, the Court of
Appeal s may suspend his or her license or take any action
authorized by the Rules in Title 16. To make the Rul es
consistent wth the statutory change, the Rules Conmttee
recomrends: (1) adding a Committee note after subsection (e)(1)

-226-



of Rule 15-207 to indicate that sanctions for attorneys found to
be in contenpt for failure to pay child support may include a
referral to Bar Counsel for possible discipline, (2) amending
Rul e 16-701 by adding a definition of “constructive civil
contenpt” that refers to a finding of contenpt for failure to pay
child support and by addi ng references to “constructive civil
contenpt” to the definition of “statenent of charges,” (3)
anmendi ng Rule 16-731 (a) and (c) to include constructive civil
contenpt as a subject of a conplaint, (4) anmending Rule 16-751 by
adding a reference to “constructive civil contenpt” as a possible
charge to be listed in the formof the petition, and (5) making
conform ng changes to Rules 16-771 and 8.1
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE STATUS OF ATTORNEYS

AMEND Rul e 16-701 to add a definition of constructive civil
contenpt, and to add a reference to “constructive civil contenpt”

to section (n), as follows:

Rul e 16-701. DEFI NI TI ONS

In this Chapter, the followi ng definitions apply except as
expressly otherw se provided or as necessary inplication
requires:

(a) Attorney

"Attorney" nmeans a person admitted by the Court of Appeals
to practice lawin this State. For purposes of discipline or
i nactive status, the termalso includes a person not admtted by
the Court of Appeals who engages in the practice of lawin this
State, or who holds hinself or herself out as practicing law in
this State, or who has the obligation of supervision or control
over another |awer who engages in the practice of lawin this
St at e.
Cross reference: See Rule 8.5 of the Maryland Lawyers' Rul es of
Pr of essi onal Conduct.

(b) Grcuit
"Circuit" nmeans Appellate Judicial Grcuit.
(c) Conm ssion
" Conmi ssion” nmeans the Attorney Gievance Comm ssion of
Mar yl and.
(d) Conditional Diversion Agreenent
"Condi tional diversion agreenent” neans the agreenent
provided for in Rule 16-736.

(e) Constructive GCvil Contenpt
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“Constructive civil contenpt” nmeans a finding of contenpt

for failure to pay child support pursuant to Rule 15-207 (e).

ey (f) D sbarnent

"Di sbarnment” means the unconditional termnation of any

privilege to practice lawin this State and, when applied to an
attorney not admitted by the Court of Appeals to practice |aw,
nmeans the unconditional exclusion fromthe adm ssion to or the
exercise of any privilege to practice lawin this State.
- (g) Incapacity
"I ncapacity" neans the inability to render adequate | egal
service by reason of nental or physical illness or infirmty, or
addiction to or dependence upon an intoxicant or drug.
) (h) Ofice for the Practice of Law
"Ofice for the practice of law' neans an office in which
an attorney usually devotes a substantial part of the attorney's
time to the practice of law during ordi nary business hours in the
traditional work week.
thy (i) Petition for Disciplinary or Renedial Action
"Petition for disciplinary or renedial action"” neans the
initial pleading filed in the Court of Appeals agai nst an
attorney alleging that the attorney has engaged in professional
m sconduct or is incapacitated or both.
5 (j) Professional M sconduct
"Professional m sconduct” or "m sconduct" has the neaning
set forth in Rule 8.4 of the Maryl and Lawers' Rul es of

Prof essi onal Conduct, as adopted by Rule 16-812. The term
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i ncludes the knowing failure to respond to a request for
i nformation authorized by this Chapter w thout asserting, in
witing, a privilege or other basis for such failure.
> (K) Reinstat enent
"Rei nstatenent” neans the term nation of disbarnent,
suspension, or inactive status and the term nation of any
exclusion to practice lawin this State.
- (1) Serious Crine
"Serious crinme" nmeans a crine that is in at |east one of
the follow ng categories: (1) a felony under Maryland law, (2) a
crime in another state or under federal |aw that woul d have been
a felony under Maryland | aw had the crime been conmitted in
Maryl and, and (3) a crime under federal |law or the |aw of any
state that is punishable by inprisonnent for three years or nore.
- (M State
"State" neans (1) a state, possession, territory, or
commonweal th of the United States or (2) the District of
Col unbi a.
M- (n) Statement of Charges
"Stat enment of charges” neans the docunent that all eges

pr of essi onal m sconduct, constructive civil contenpt, or

incapacity and initiates disciplinary or renedi al proceedi ngs

agai nst an attorney pursuant to Rule 16-741.

1) (0) Suspension

"Suspensi on" neans the tenporary or indefinite term nation

of the privilege to practice |aw and, when applied to an attorney
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not admtted by the Court of Appeals to practice |aw, neans the
tenporary or indefinite exclusion fromthe adnission to or the
exercise of any privilege to practice lawin this State.
o) (p) Warning
"War ni ng" neans a notice that warns an attorney about
future m sconduct.
Source: This Rule is derived in part fromformer Rule 16-701

(BV1) and is in part new.

REPORTER S NOTE

See the Reporter’s note to Rule 15-207.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 700 - DI SCI PLI NE AND | NACTI VE STATUS OF ATTORNEYS

AMEND Rul e 16-731 by adding a reference to “constructive

civil contenpt” to sections (a), (b), and (c), as foll ows:

Rul e 16-731. COVPLAI NT; | NVESTI GATI ON BY BAR COUNSEL

(a) Conplaints

A conplaint alleging that an attorney has engaged in

prof essi onal m sconduct or constructive civil contenpt or that

the attorney is incapacitated shall be in witing and sent to Bar

Counsel . Any witten comunication that includes the nanme and
address of the person meking the communi cation and states facts
which, if true, would constitute professional m sconduct by or
denonstrate incapacity of an attorney constitutes a conpl aint.
Bar Counsel also may initiate a conplaint based on information
from ot her sources.
(b) Review of Conplaint

(1) Bar Counsel shall nake an appropriate investigation of
every conplaint that is not facially frivol ous or unfounded.

(2) I'f Bar Counsel concludes that the conplaint is either
frivol ous or unfounded or does not allege facts which, if true,

woul d denonstrate either professional msconduct, constructive

civil contenpt, or incapacity, Bar Counsel shall dismss the

conplaint and notify the conplai nant of the dism ssal.
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O herw se, Bar Counsel shall (A) open a file on the conpl aint,
(B) acknow edge receipt of the conplaint and explain in witing
to the conplainant the procedures for investigating and
processing the conplaint, (C) conply with the notice requirenent
of section (c) of this Rule, and (D) conduct an investigation to
det ermi ne whet her reasonabl e grounds exi st to believe the
al l egati ons of the conpl aint.
Conmittee note: Before determ ning whether a conplaint is
frivol ous or unfounded, Bar Counsel may contact the attorney and
obtain an informal response to the allegations.
(c) Notice to Attorney

(1) Except as otherw se provided in this section, Bar Counsel
shall notify the attorney who is the subject of the conplaint
that Bar Counsel is undertaking an investigation to determ ne
whet her the attorney has engaged in professional msconduct or is
i ncapacitated. The notice shall be given before the concl usion
of the investigation and shall include the nane and address of

t he conpl ai nant and the general nature of the professional

m sconduct, constructive civil contenpt, or incapacity under

investigation. As part of the notice, Bar Counsel nay demand
that the attorney provide information and records that Bar

Counsel deens appropriate and relevant to the investigation. The
notice shall state the tine within which the attorney shal

provi de the informati on and any other information that the
attorney may wish to present. The notice shall be served on the

attorney in accordance with Rule 16-724 (b).
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(2) Bar Counsel need not give notice of investigation to an
attorney if, with the approval of the Conm ssion, Bar Counsel

proceeds under Rule 16-771, 16-773, or 16-774.

REPORTER S NOTE

See the Reporter’s note to Rule 15-207.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE STATUS OF ATTORNEYS

AMEND Rul e 16-751 to add | anguage to section (c) referring

to “constructive civil contenpt,” as foll ows:

Rul e 16-751. PETITION FOR DI SCI PLI NARY OR REMEDI AL ACTI ON

(c) Formof Petition
The petition shall be sufficiently clear and specific to
informthe respondent of any professional m sconduct or

constructive civil contenpt charged and the basis of any

al l egation that the respondent is incapacitated and should be

pl aced on inactive status.

REPORTER S NOTE

See the Reporter’s Note to Rule 15-207.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE STATUS OF ATTORNEYS

AVEND Rul e 16-771 to conforma cross reference to the

relettering of Rule 16-701, as foll ows:

Rul e 16-771. DI SCl PLI NARY OR REMEDI AL ACTI ON UPON CONVI CTI ON OF
CRI ME

(a) Duty of Attorney Charged
An attorney charged with a serious crinme in this State or
any other jurisdiction shall pronptly inform Bar Counsel in
witing of the crimnal charge. Thereafter, the attorney shal
pronmptly notify Bar Counsel of the final disposition of the
charge in each court that exercises jurisdiction over the charge.

Cross reference: Rule 16-701 (- (1)

REPORTER S NOTE

See the Reporter’s note to Rule 15-207.
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MARYLAND RULES OF PROCEDURE
APPENDI X: THE MARYLAND LAWYERS' RULES OF

PROFESSI ONAL CONDUCT

AVEND Rule 8.1 to conforman internal reference to the

relettering of Rule 16-701, as foll ows:

Rule 8.1. BAR ADM SSI ON AND DI SCI PLI NARY MATTERS

An applicant for adm ssion or reinstatenent to the bar, or a
| awyer in connection with a bar adm ssion application or in
connection with a disciplinary matter, shall not:

(a) knowingly nmake a fal se statenment of material fact; or

(b) fail to disclose a fact necessary to correct a
m sappr ehensi on known by the person to have arisen in the matter,
or knowingly fail to respond to a | awful denmand for information
froman admi ssions or disciplinary authority, except that this
Rul e does not require disclosure of information otherw se
protected by Rule 1.6.

COMMVENT

[1] The duty inposed by this Rule extends to persons seeking
adm ssion or reinstatenment to the bar as well as to | awyers.
Hence, if a person nmakes a material false statenent in connection
with an application for admi ssion or for reinstatenent, it nmay be
the basis for subsequent disciplinary action if the person is
admtted or reinstated, and in any event may be relevant in a
subsequent adm ssion application. The duty inposed by this Rule
applies to a lawer's own adm ssion or discipline as well as that
of others. Thus, it is a separate professional offense for a
| awyer to knowi ngly nake a mi srepresentation or onmi ssion in
connection wth a disciplinary investigation of the |awer's own

conduct. This Rule also requires affirmative clarification of
any m sunderstanding on the part of the adm ssions or
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di sciplinary authority of which the person invol ved becones
awar e.

[2] The Court of Appeals has considered this Rule applicable
when information is sought by the Attorney Gi evance Comm ssion
fromany |awer on any nmatter, whether or not the | awer is
personal Iy involved. See Attorney Gievance Comr ssion V.

Cswi nkl e, 364 M. 182 (2001).

[3] This Rule is subject to the provisions of the Fifth
Amendnent of the United States Constitution and correspondi ng
provi sions of state constitutions. A person relying on such a
provi sion in response to a question, however, should do so openly
and not use the right of nondisclosure as a justification for
failure to conply with this Rule.

[4] A lawer representing an applicant for adm ssion to the
bar, or representing a | awer who is the subject of a
disciplinary inquiry or proceeding, is governed by the rules
applicable to the client-lawer rel ationship.

Cross reference: M. Rule 16-701 ) (k) (defining "Reinstatenent").

REPORTER S NOTE

See the Reporter’s note to Rule 15-207.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 600 - ATTORNEY TRUST ACCOUNTS

AMEND Rul e 16-610 by adding a reference to the Maryl and
Legal Services Corporation (M.SC) in section a, by deleting
| anguage from and adding clarifying | anguage to section a, by
addi ng a sentence to section a concerning an extension of
approval of a previously approved financial institution, by
addi ng the words “name and address of the” to subsection b 1 C
(ii), by deleting | anguage from and addi ng | anguage to subsection
b 1 (D) explaining howto determne the rate of interest on | OLTA
accounts, by adding | anguage to section c referring to the M.SC
and requiring notification to a financial institution of a
certain termnation, and by adding a section d referring to

filing exceptions, as follows:

Rul e 16-610. APPROVAL OF FI NANCI AL | NSTI TUTI ONS

a. Witten Agreenent to be Filed with Comm ssion.
The Conmi ssion shall approve a financial institution upon the
filing wth the Commi ssion of a witten agreenent with the

Maryl and Legal Services Corporation (MSC), conplying with this

Rule and in a form provided by the Conm ssion, applicable to al
branches of the institution teeated—+n—+this—State that are

subject to this Rule. The Conmi ssion may extend its approval of

a previously approved financial institution for a reasonabl e
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period to allow the financial institution and the M.SC t he

opportunity to enter into a revised agreenent that conplies with

this Rule.
b. Contents of Agreenent.
1. Duties to be Perforned.

The agreenent shall provide that the financial
institution, as a condition of accepting the deposit of any funds
into an attorney trust account, shall:

(A) Notify the attorney or law firmpronptly of any
overdraft in the account or the dishonor for insufficient funds
of any instrunment drawn on the account.

(B) Report the overdraft or dishonor to Bar Counsel as set
forth in subsection b 1 (C of this Rule.

(C Use the follow ng procedure for reports to Bar Counsel
requi red under subsection b 1 (B) of this Rule:

(i) I'n the case of a dishonored instrument, the report
shall be identical to the overdraft notice customarily forwarded
to the institution's other regular account holders. The report
shall be mailed to Bar Counsel within the tinme provided by |aw
for notice of dishonor to the depositor and sinmultaneously with
t he sendi ng of that noti ce.

(ii) I'f an instrument is honored but at the tine of
presentation the total funds in the account, both collected and
uncol | ected, do not equal or exceed the amount of the instrunent,
the report shall identify the financial institution, the nane and

address of the attorney or law firm maintaining the account, the

-240-



account nane, the account nunber, the date of presentation for
paynent, and the paynent date of the instrunment, as well as the
anount of the overdraft created. The report shall be nmailed to
Bar Counsel within five banking days after the date of
presentation, notw thstandi ng any overdraft privileges that may

attach to the account.

(D) Net—deduect—t+romtnterest—on—theaccount—that—otherwse

Hens—and—account—reconcetHtiatton——serviees— Pay interest on its

| OLTA accounts at a rate no |l ess than the hi ghest non-pronoti onal

interest rate generally available fromthe institution to its

non-1 OLTA custoners at the sanme branch when the | OLTA account

meets or exceeds the sane nininum bal ance or other eliqgibility

qualifications for its non-1O.TA accounts at that branch. | n

determ ning the highest interest rate generally available from

the institution to its IOLTA custoners at a particular branch, an

approved institution may consider, in addition to the bal ance in

the | OLTA account, factors custonarily considered by the

institution at that branch when setting interest rates for its

non-1 OLTA custoners: provided, however, that these factors shal

not discrinnate between | OLTA accounts and non-1 O.TA accounts,

nor shall the factors include or consider the fact that the

account is an | OLTA account.
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(i) An approved institution may satisfy the requirenent

described in subsection b 1 (D) of this Rule by establishing the

| OLTA account in an account paying the highest rate for which the

| OLTA account qualifies. The approved institution nay deduct from

interest earned on the I OLTA account All owabl e Reasonabl e Fees as

defined in subsection b 1 (d)(iii). This account nmay be any one

of the foll owing product option types, assum ng the particul ar

financial institution offers these account types to its non-10O.TA

custoners, and the particular | OLTA account qualifies to be

established as this type of account at the particul ar branch:

(a) a business checking account with an autonated

i nvest nent feature, which is an overni ght sweep and investnent in

repur chase agreenents fully collateralized by U.S. Gover nnent

securities, including securities of governnent-sponsored entities;

(b)Y checking accounts paying interest rates in excess

of the | owest-paying interest-bearing checking account:

(c) any other suitable interest-bearing checking

account offered by the approved institution to its non-1COLTA

custoners.

(ii) Inlieu of the options provided in subsection b 1

(D) (i), an approved financial institution may: (a) retain the

existing | OLTA account and pay the equival ent applicable rate that

woul d be paid at that branch on the highest-vyield product for

which the | OLTA account qualifies and deduct from.interest earned

on the I OLTA account Al |l owabl e Reasonable Fees: (b) offer a “safe

harbor” rate that is equal to 55% of the Federal Funds Target Rate
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as reported in the Wall Street Journal on the first cal endar day

of the nonth on high-bal ance |1 OLTA accounts to satisfy the

requi rements described in subsection b 1 (D), but no fees may be

deducted fromthe interest on a “safe harbor” rate account; or (c)

pay a rate specified by the MLSC, if it chooses to specify a rate,

which is agreed to by the financial institution and would be in

effect for and remai n unchanged during a period of twelve npnths

fromthe agreenent between the financial institution and M.SC to

pay the specified rate. Allowabl e Reasonabl e Fees nay be deducted

fromthe interest on this “specified rate” account as agreed

bet ween MLSC and the financial institution.

(iii) “Alowabl e Reasonabl e Fees” neans fees and service

charges in anmounts custonmarily charged to non-1O.TA custoners with

the sane type of account and bal ance at the sanme branch, including

per -check charges, per-deposit charges, a fee in lieu of a nininmm

bal ance, federal deposit insurance fees, and sweep fees, plus a

reasonabl e | OLTA account admi nistrative fee. Allowabl e Reasonabl e

Fees may be deducted frominterest earned on an | OLTA account only

in anounts and in accordance with the customary practices of the

approved institution for non-1OLTA custoners at the particul ar

br anch. Fees or service charges are not All owabl e Reasonabl e Fees

if they are charged for the conveni ence of or arise due to errors

or om ssions by the attorney or law firmmintaining the |OTA

account or that attorney’'s or law firns clients, including fees

for wire transfers, certified checks, account reconciliation
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services, presentations against insufficient funds, overdrafts, or

deposits of dishonored itens.

(iv) Nothing in this Rule shall preclude an approved

institution frompaying a higher interest rate than described

herein or electing to waive any fees and service charges on an

| OLTA account.

(v) Fees that are not All owabl e Reasonabl e Fees are the

responsibility of, and nay be charged to, the attorney or law firm

mai ntai ning the 1 OLTA account.

Cross reference: Rule 16-607 b 1
(E) Allow reasonable access to all records of an attorney

trust account if an audit of the account is ordered pursuant to
Rul e 16-722 (Audit of Attorney Accounts and Records).

2. Service Charges for Perform ng Duties Under Agreenent.

Not hing in the agreenent shall preclude an approved

financial institution fromcharging the attorney or law firm
mai ntai ning an attorney trust account (1) a reasonable fee for
provi ding any notice or record pursuant to the agreenment or (2)

the fees and service charges other than the “All owabl e Reasonabl e

Fees” listed in subsection b 1 (D)(iii) of this Rule.
c. Termnation of Agreenent.
The agreenent shall termnate only if:
1. the financial institution files a petition under any
appl i cabl e i nsolvency | aw or nakes an assignnent for the benefit

of creditors; or
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2. the financial institution gives thirty days' notice in

witing to the MSC and to Bar Counsel that the institution

intends to termnate the agreenent and its status as an approved

financial institution on a stated date and that copies of the

termnation notice have been nailed to all attorneys and law firns
that maintain trust accounts wth any branch of that institution;
or

3. after a conplaint is filed by the MLSC or on its own

initiative, e the Conm ssion finds, after prior witten notice

to the institution and adequate opportunity to be heard, that the
institution has failed or refused without justification to perform

a duty required by the agreenent. The Comm ssion shall notify the

institution that the agreenent and the Conmi ssion’'s approval of

the institution are tern nated.

d. Excepti ons

Wthin 15 days after service of the notice of tern nation

pur suant to subsection c 3 of this Rule, the institution may file

with the Court of Appeals exceptions to the decision of the

Comm ssion. The institution shall file eight copies of the

exceptions which shall conformto the requirenents of Rule 8-112.

The Court shall set a date for oral argunent, unless oral argument

is waived by the parties. Oal argqunent shall be conducted in

accordance with Rule 8-522. The decision of the Court of Appeals

is final and shall be evidenced by an order of the Court.

Source: This Rule is derived fromforner Rul e BU1LO.
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REPORTER S NOTE

The Maryl and Legal Services Corporation (“MSC') has been
concerned that sonme financial institutions in Maryland have not
been offering on | OLTA accounts a rate of interest that is
conparable to the rate offered on simlar non-1OLTA accounts.

The Rules Commttee heard fromrepresentatives of the
Maryl and Bankers’ Association and the MLSC, and reviewed | CLTA
interest “conparability” provisions in effect in other States.
The Conmi ttee recommends anendnents to Rule 16-610 a and b 1 (D)
torequire a financial institution that wi shes to be an “approved
financial institution,” as defined in Rule 16-602 a, to enter into
an agreenent to pay interest on I OLTA accounts conputed in
accordance with the provisions of this Rule.

The Conmittee al so recommends the addition of a sentence to
subsection ¢ 3, providing for notification to a financi al
institution of term nation of approval if the Attorney Gievance
Comm ssion finds that the institution has failed or refused to
performa duty required by the agreenent.

Additionally, the Comrittee recommends a new section d,
providing a mechanismfor the financial institution to file
exceptions to a decision by the Attorney Gievance Comm ssion to
termnate its approval of a financial institution.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 600 - ATTORNEY TRUST ACCOUNTS

AVEND Rul e 16-602 to add a definition of “IQOLTA, " as

foll ows:

Rul e 16-602. DEFI NI TI ONS

In this Chapter, the following definitions apply, except as

expressly otherw se provided or as necessary inplication requires:

a. Approved Financial Institution.

"Approved financial institution” nmeans a financi al
institution approved by the Conm ssion in accordance with these
Rul es.

b. Attorney.

"Attorney" nmeans any person admtted by the Court of Appeals
to practice | aw.

c. Attorney Trust Account.

"Attorney trust account” neans an account, including an
escrow account, maintained in a financial institution for the
deposit of funds received or held by an attorney or law firm on
behal f of a client or third person.

d. Bar Counsel.
"Bar Counsel " neans the person appointed by the Conmm ssion

as the principal executive officer of the disciplinary system
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affecting attorneys. All duties of Bar Counsel prescribed by
t hese Rul es shall be subject to the supervision and procedural
gui del i nes of the Comm ssi on.

e. Cient.

"Client"” includes any individual, firm or entity for which
an attorney perforns any |egal service, including acting as an
escrow agent or as a |legal representative of a fiduciary. The
term does not include a public or private entity of which an
attorney is a full-tinme enpl oyee.

f. Conmm ssion.

"Conmm ssion" neans the Attorney Gievance Comm ssion of
Maryl and, as authorized and created by Rule 16-711 (Attorney
Gi evance Conm ssion).

g. Financial Institution.

"Financial institution" means a bank, trust conpany, savings
bank, or savings and | oan associ ation authorized by |law to do
business in this State, in the District of Columbia, or in a state
contiguous to this State, the accounts of which are insured by an
agency or instrunentality of the United States.

h. TOTA

“IOLTA” (Interest on Lawer Trust Accounts) neans interest

on attorney trust accounts payable to the Maryl and Legal Services

Cor poration Fund under Code, Busi ness COccupations and Prof essions

Article, 810-303.

Bb— 1. Law Firm
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"Law firni includes a partnership of attorneys, a
prof essional or nonprofit corporation of attorneys, and a
conbi nati on thereof engaged in the practice of law. In the case
of alawfirmwth offices in this State and in other
jurisdictions, the Rules in this Chapter apply only to the offices
in this State.

Source: This Rule is derived fromformer Rule BU2.

REPORTER S NOTE

The proposed anmendnent to Rule 16-602 adds a definition of
“1OLTA.”
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 600 - ATTORNEY TRUST ACCOUNTS

AMEND Rul e 16-608 to del ete | anguage from section b, as

foll ows:

Rul e 16-608. | NTEREST ON FUNDS | N ATTORNEY TRUST ACCOUNTS

a. GCenerally.

Any interest paid on funds deposited in an attorney trust
account, after deducting service charges and fees of the financia
institution, shall be credited and belong to the client or third
per son whose funds are on deposit during the period the interest
I's earned, except to the extent that interest is paid to the
Maryl and Legal Services Corporation Fund as authorized by | aw.
The attorney or law firmshall have no right or claimto the
i nterest.

Cross reference: See Rule 16-610 b 1 (D) providing that certain
fees may not be deducted frominterest that otherw se would be
payable to the Maryl and Legal Services Corporation Fund.

b. Duty to Report I OLTA Participation.

Each attorney admitted to practice in Maryland shall report
annual Iy information concerning all | OLTA Hrterest—oenr—tawyer
Frust—Aecounts) accounts, including nanme, address, |ocation, and
account nunber, on a form approved by the Court of Appeals and
mai | ed and returned annually as directed by the Court of Appeals.

Cross reference: See Code, Business Qccupations and Prof essions
Article, 810-303.
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Source: Section a of this Rule is fornmer Rule BU38. Section b is
new.

REPORTER S NOTE

The proposed anendnment to Rule 16-608 deletes fromsection b
| anguage that is unnecessary in light of the proposed addition of
a definition of “IOLTA” to Rule 16-602.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 700 - DI SCI PLI NE AND | NACTI VE STATUS OF ATTORNEYS

AMEND Rul e 16-743 to require a Peer Review Panel to transmt
to the Comm ssion a recomrended di sposition that has been agreed
upon by Bar Counsel and the attorney, to require the Panel to
afford the parties an opportunity to enter into a Conditional
Di versi on Agreenent under certain circunstances, to clarify
provi sions concerning a recommended di sposition absent agreenent
of Bar Counsel and the attorney, and to make stylistic changes,

as foll ows:

Rul e 16-743. PEER REVI EW PROCESS

(a) Purpose of Peer Review Process

The purpose of the peer review process is for the Peer
Revi ew Panel to consider the Statenent of Charges and all rel evant
i nformati on of fered by Bar Counsel and the attorney concerning it
and to determine (1) whether the Statenent of Charges has a
substantial basis and there is reason to believe that the attorney
has comm tted professional m sconduct or is incapacitated, and,
2> if so, (2) whether a Petition for Disciplinary or Renedi al
Action should be filed or sone other disposition is appropriate.
The peer review process is not intended to be an adversarial one

and it is not the function of Peer Review Panels to hold
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evidentiary hearings, adjudicate facts, or wite full opinions or
reports.

Commttee note: |f a Peer Review Panel concludes that the

conpl aint has a substantial basis indicating the need for sone
remedy, sonme behavioral or operational changes on the part of the
| awyer, or some discipline short of suspension or disbarnent, part
of the peer review process can be an attenpt through both

eval uative and facilitative dialogue, (A to effectuate directly
or suggest a mechanismfor effecting an am cable resolution of the
exi sting dispute between the | awer and the conplainant, and (B)
to encourage the | awer to recogni ze any deficiencies on his or
her part that led to the problem and take appropriate renedi al

steps to address those deficiencies. The goal, in this setting,
is not to punish or stigmatize the |awer or to create a fear that
any adm ssion of deficiency will result in substantial harm but

rather to create an anbience for a constructive solution. The
objective views of two fellow |awers and a | ay person, expressed
in the formof advice and opinion rather than in the form of
adj udi cation, may assist the |awer (and the conplainant) to
retreat fromconfrontational positions and | ook at the problem
nore realistically.

(b) Scheduling of Meeting; Notice to Attorney

(1) The Chair of the Peer Review Conmttee, after consultation
with the nmenbers of the Peer Review Panel, Bar Counsel, and the
attorney, shall schedule a neeting of the Panel.

(2) If, without substantial justification, the attorney does
not agree to schedule a neeting within the tine provided in
subsection (b)(5) of this Rule, the Chair may recomrend to the
Comm ssion that the peer review process be termnated. |If the
Comm ssion term nates the peer review process pursuant to this
subsection, the Conmm ssion may take any action that could be

recomrended by the Peer Review Panel under section (e) of this

Rul e.
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(3) The Chair shall notify Bar Counsel, the attorney, and each
conpl ai nant of the tine, place, and purpose of the neeting and
invite their attendance.

(4) The notice to the attorney shall informthe attorney of
the attorney's right to respond in witing to the Statenent of
Charges by filing a witten response with the Comm ssion and
sending a copy of it to Bar Counsel and each nmenber of the Peer
Revi ew Panel at |east ten days before the schedul ed neeting.

(5) Unless the tine is extended by the Comm ssion, the neeting
shall occur within 60 days after appoi ntnment of the Panel.

(c) Meeting

(1) The Peer Revi ew Panel shall conduct the neeting in an
informal manner. It shall allow Bar Counsel, the attorney, and
each conplainant to explain their positions and offer such
supporting information as the Panel finds relevant. Upon request
of Bar Counsel or the attorney, the Panel may, but need not, hear
fromany ot her person. The Panel is not bound by any rul es of
evi dence, but shall respect lawful privileges. The Panel may
excl ude a conplainant after listening to the conplainant's
statenent and, as a nediative technique, may consult separately
wi th Bar Counsel or the attorney. The Panel may neet in private
to deliberate.

(2) I'f the Panel determnes that the Statenent of Charges has
a substantial basis and that there is reason to believe that the
attorney has commtted professional m sconduct or is

i ncapaci tated, the Panel may (A) conclude the neeting and make an
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appropriate recommendation to the Comm ssion or (B) informthe
parties of its determ nation and allow the attorney an opportunity
to consider a reprimand or a Conditional Diversion Agreenent.

(3) The Panel may schedul e one or nore further neetings, but,
unless the time is extended by the Comm ssion, it shall make a
recommendation to the Comm ssion within 90 days after appoi ntnent
of the Panel. |[If a recommendation is not made within that tinme or
any extension granted by the Comm ssion, the peer review process
shall be term nated and the Conm ssion may take any action that
coul d be recormmended by the Peer Review Panel under section (e) of
this Rule.

(d) Ex parte Conmuni cations
Except for adm nistrative comrunications with the Chair of
the Peer Review Cormmittee and as all owed under subsection (c)(1)
as part of the peer review neeting process, no nenber of the Panel
shall participate in an ex parte comuni cation concerning the
substance of the Statenment of Charges with Bar Counsel, the
attorney, the conplainant, or any other person.

(e) Reconmmendation of Peer Revi ew Panel

(1) Agreed Upon Reconmendati on

|f Bar Counsel and the attorney aqgree upon a recommended

di sposition, the Peer Review Panel shall transnmt that

recommendati on to the Conm ssion. |f a Peer Revi ew Panel

determ nes that the attorney commtted professional msconduct, or

is incapacitated, and that the parties should enter into a

Condi ti onal Diversion Agreenent, the Panel shall orally advise the
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parties of that determ nation and afford them an opportunity to

enter into a Conditional D version Agreenent in accordance with

Rul e 16-736. |f agreenent is reached, the Conditional Diversion

Adr eenent _shall be the Panel’s recomended di sposition.

(2) 1If No Agreenent

rake—dnder—Rute—16-734—(a)r—(b)y—or—(c)—TFhePanet |f there is

no agr eed-upon recommendati on under subsection (e)(1) of this

Rul e, the Panel shall transmt to the Conm ssion an i ndependent

recommendati on, not subject to the approval of Bar Counsel, and

shal | acconpany its recommendation wth a brief explanatory

statenent. The Panel’s recommendati on shall be one of the

fol | ow ng:

(A) the filing of a Petition for Disciplinary or Renedial

Acti on;

(B) a reprinmand in accordance with Rule 16-737;

(C) dismissal of the conplaint or termnmination of the

proceedi ng wi thout discipline, but with a warning, in accordance

with Rule 16-735; or

(D) dismissal of the conplaint or termnination of the

proceedi ng wi thout discipline and without a warning, in _accordance

wth Rule 16-735.

(f) Action by Conm ssion

-256-



The Comm ssion may (1) appreve—the—++Hng—of direct Bar

Counsel to file a Petition for D sciplinary or Renedial Action,

(2) take any action on the Panel's recommendation that the

Comm ssion nmay take on a simlar recommendati on made by Bar

Counsel under Rule 16-734, or (3) dismiss the Statenent of Charges
and term nate the proceeding.

Source: This Rule is new.

REPORTER S NOTE

GQuideline 6.5 of the Adm nistrative and Procedural Guidelines
of the Attorney Gievance Conm ssion requires the approval of Bar
Counsel for any reconmendati on of the Peer Review Panel other than
dismssal or the filing of a Petition for Disciplinary or Renedi al
Action. The Rules Comm ttee acknow edges that Bar Counsel’s role
in effecting a Conditional Diversionary Agreenent may require Bar
Counsel ' s approval of such an agreenment, but requiring Bar
Counsel s approval of a recommendation by a Panel that an attorney
be repri manded negates the opinion of the Peer Revi ew Panel and
di m ni shes the value of the Peer Review process.

The Comm ttee proposes anmendnents to several of the Rul es
pertaining to attorney discipline to clarify that, absent
agreenent of the parties, the Panel’s responsibility is to make an
i ndependent recommendation to the Comm ssion. The amendnents to
Rul es 16-743, 16-735, and 16-737 nake clear that a Panel is not
limted to recommending either dismssal or the filing of a
Petition for Disciplinary or Renedial Action. A Panel also may
recommend to the Commi ssion that a conplaint be disnmissed with a
warning or that an attorney be reprimanded. In Rule 16-743, new
subsection (e)(1) requires a Peer Review Panel to transmt to the
Commi ssion a recomrended di sposition that has been agreed upon by
Bar Counsel and the attorney. The second sentence of subsection
(e)(1) requires the Panel, in cases in which it deternmines that a
Condi tional Diversionary Agreenent may be appropriate, to orally
advi se the parties of that determ nation and afford themthe
opportunity to enter into an Agreenent, which is then transmtted
to the Comm ssion as the Panel’s recomendati on.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 700 - DI SCI PLI NE AND | NACTI VE STATUS OF ATTORNEYS

AMEND Rul e 16-735 to clarify the procedure for a Peer Review

Panel to reconmend dismissal with a warning, as foll ows:

Rul e 16-735. DI SM SSAL OR OTHER TERM NATI ON OF COVPLAI NT

(a) Dismissal or Termnation
(1) Upon conpletion of an investigation, Bar Counsel or, after

a Peer Review Panel neeting, the Peer Review Panel, may reconmend

to the Comm ssion that:

(A) the conplaint be dism ssed because Bar Counsel or the
Panel has concluded that the evidence fails to show that the
attorney has engaged in professional msconduct or is
i ncapaci tated; or

(B) the disciplinary or renmedi al proceeding be term nated,

with or without a warning because Bar Counsel or the Panel has

concl uded that any professional m sconduct on the part of the
attorney (i) was not sufficiently serious to warrant discipline
and (ii) is not likely to be repeated.

(2) If satisfied wth Bar—€Counset—s the recommendati on of Bar

Counsel or the Panel, the Comm ssion shall dismss the conplaint

or otherwise termnate the disciplinary or renedial proceeding, as

appropriate. |If Bar Counsel or the Panel has recomended a
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warning, the matter shall proceed as provided in section (b) of
this Rul e.
(b) Term nation Acconpani ed by Warning

(1) If Bar Counsel or the Panel concludes that the attorney

may have engaged in sonme professional m sconduct, that the conduct
was not sufficiently serious to warrant discipline, but that a
specific warning to the attorney woul d be hel pful to ensure that

t he conduct is not repeated, Bar Counsel or the Panel may

recommend that the term nati on be acconpani ed by a warni ng agai nst
repetition. If satisfied with the reconmendati on, the Comm ssion
shal | proceed in accordance with subsection (b)(2) of this Rule
and, if the warning is not rejected, acconpany the term nation of
the disciplinary or renmedial proceeding with a warning. A warning
does not constitute discipline, but the conplainant shall be
notified that term nation of the proceeding was acconpani ed by a
war ni ng agai nst repetition of the conduct.

(2) At |east 30 days before a warning is issued, the
Comm ssion shall mail to the attorney a notice that states the
date on which it intends to issue the warning and the content of
the warning. No later than five days before the intended date of

i ssuance of the warning, the attorney may reject the warning by

filing a witten rejection with the Commssion. |If the warning is
not rejected, the Comm ssion shall issue it on or after the date
stated in the initial notice to the attorney. |If the warning is

rejected, it shall not be issued, and Bar Counsel or the

Conm ssion may take any other action permtted under this Chapter.
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Nei ther the fact that a warning was proposed or rejected nor the
contents of a warning that was not issued may be admitted into
evi dence.
(c) Effect of Dismissal or Term nation
(1) Except as provided in subsection (c)(2) of this Rule, a
dismissal or a term nation under this Rule, with or without a

war ni ng, shall not be disclosed by the Comm ssion or Bar Counsel

In response to any request for information as to whether an
attorney has been the subject of a disciplinary or renedial
proceedi ng. The nature and exi stence of a proceeding tern nated
under this Rule, including any investigation by Bar Counsel that
|l ed to the proceedi ng, need not be disclosed by an attorney in
response to a request for information as to whether the attorney
has been the subject of a disciplinary or renedial proceeding.
(2) The fact that a warning was issued in conjunction with the
term nation of a conplaint shall be disclosed to the conpl ai nant,
and the fact that a warning was i ssued and the facts underlying
the warning may be disclosed in a subsequent proceedi ng agai nst
the attorney when relevant to a conplaint alleging simlar
m sconduct .

Source: This Rule is new.

REPORTER' S NOTE

See the Reporter’s Note to Rule 16-743.

-260-



MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE STATUS OF ATTORNEYS

AMEND Rul e 16-737 to clarify the procedure for a Peer Review

Panel to reconmend a reprinmand, as foll ows:

Rul e 16-737. REPRI MAND BY COVM SSI ON

(a) Ofer

| f Bar Counsel determ nes after conpletion of an

i nvestigation, or the Peer Review Panel determines after a Panel
neeting, that an attorney has engaged in professional m sconduct
and that the appropriate sanction for the m sconduct is a

repri mand, Bar Counsel or the Panel shall serve on the attorney a

witten of fer teo—admnister of a reprimand and enter—nte—ajoint
a wai ver of further disciplinary or renedial proceedings that is

conti ngent upon acceptance of the reprimand by the attorney and

approval of the reprinmand by the Conmi ssion. The offer shal

i nclude the text of the proposed reprinmnd, the date when the

offer will expire, a stipulatitontor—waiving a contingent waiver

of further disciplinary or renedial proceedings, and advice that

the offer, if accepted, is subject to approval by the Conm ssion.
The text of the proposed reprimnd shall sunmarize the m sconduct
for which the reprimand is to be inposed and include a reference
to any rule, statute, or other law allegedly violated by the

attorney.
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(b) Response
The attorney may accept the offer by signing the
stipul ati on, endorsing the proposed reprimnd, and delivering both

docunents to Bar Counsel or the Panel within the tine stated in

the notice or otherw se agreed to by Bar Counsel or the Panel.

The attorney may (1) reject the offer expressly or by declining to
return the docunents tinmely, or (2) propose anmendnents to the

proposed reprimand, which Bar Counsel or the Panel may accept,

reject, or negotiate.
(c) Action by Commi ssion
| f the parttes—agree attorney agrees to a reprimand, they

Bar Counsel or the Panel shall submt the proposed reprimand to

t he Comm ssion for approval. Fhe—parties Bar Counsel or the

attorney may submt al so any explanatory material that they

bet+eve either believes relevant and shall submt any further

material that the Comm ssion requests. Upon the subm ssion, the
Comm ssion may take any of the follow ng actions:

(1) the Comm ssion may approve the reprinmand, if satisfied
that it is appropriate under the circunstances, in which event Bar
Counsel shall pronptly adm nister the reprimand to the attorney
and term nate the disciplinary or renedi al proceeding.

(2) the Comm ssion may reconmend anmendnents to the reprimand
as a condition of approval, which the parties may accept or
reject. If the parties accept the anendnents, they shall notify

t he Comm ssion of the acceptance, and the Commi ssion shall then
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approve the reprimand. If either party rejects a proposed
anmendnent, the reprimand shall be deemed di sapproved.
(3) the Comm ssion may di sapprove the reprimand, if not
satisfied that it is appropriate under the circunmstances and
di rect Bar Counsel to proceed in another manner.
(d) Effect of Rejection or Disapproval
If a reprimand i s proposed and rejected or if a reprimnd
to which the parties have stipulated is not approved by the
Comm ssi on, the proceeding shall resunme as if no reprimand had
been proposed, and neither the fact that a repri mand was proposed,
rejected, or not approved nor the contents of the reprinmnd and
any stipulation may be admtted into evidence.
(e) Effect of Reprimand
A reprimand constitutes discipline.

Source: This Rule is new

REPORTER S NOTE

See the Reporter’s note to Rule 16-743.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS

AMEND Rul e 16-813 to add new | anguage to Canon 4F permtting
a fornmer judge who is approved for recall for tenporary service
to conduct alternative dispute resolution proceedings in a
private capacity with certain restrictions; to add a Conmttee
note; to add to the Conmment follow ng Canon 4F;, to nake the
entire Code other than Canon 4C applicable to forner judges
approved for recall; and to add | anguage to Canon 6 that
clarifies the recusal obligations of forner judges approved for
recall who engage in charitable, civic, or governnental

activities, as foll ows:

Rul e 16-813. MARYLAND CODE OF JUDI Cl AL CONDUCT

CANCN 4

Extra Judicial Activities

D. Fi nanci al Activities

(1) A judge shall not engage in business or financia
deal i ngs that:

(a) reasonably woul d be perceived to violate Canon 2B; or
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(b) involve the judge in frequent transactions or
continui ng business relationships with |awers or other persons
likely to come before the court on which the judge serves.

COMVENT

Canon 4D (1)(b) is necessary to avoid creating an appearance
of exploitation of office or favoritismand to mnimze the
potential for recusal. A judge al so should di scourage nenbers of
the judge's famly fromengaging in dealings that reasonably
woul d appear to exploit the judge's judicial position. Wth
respect to affiliation of relatives of the judge with law firns
appearing before the judge, see the Conmment to Canon 3D (1)(d)
relating to recusal.

Participation by a judge in business and financial dealings is
subj ect to the general prohibitions in Canon 4A against activities
that cause a substantial question as to inpartiality, denean the
judicial office, or interfere with the proper performance of
judicial duties. Such participation also is subject to the
general prohibition in Canon 2 against activities involving

i npropriety or the appearance of inpropriety and the prohibition
in Canon 2B agai nst m suse of the prestige of judicial office. 1In
addition, a judge must nmaintain high standards of conduct in al

of the judge's activities, as set forth in Canon 1. See the
Comment to Canon 4B regardi ng use of the phrase "subject to other
provi sions of this Code."

(2) Subject to other provisions of this Code, a judge may
hol d and nanage i nvestnents, including real estate, and engage in
ot her renunerative activities except that a full-tinme judge shal
not hold a directorship or office in a bank, insurance conpany,
lending institution, public utility, savings and | oan associ ati on,

or other business, enterprise, or venture that is affected with a

public interest.

E. Fiduciary Activities
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(1) (a) Except as provided in Canon 4E (1) and then only
subj ect to other provisions of this Code and statutes, a judge
shall not serve as a fiduciary.

(b) A judge may serve as a fiduciary for a nenber of the
judge's famly.

(c) A judge who has served as a trustee of a trust since
Decenber 31, 1969, may continue to do so as allowed by | aw

(2) A judge shall not agree to serve as a fiduciary if it is
likely that, as a fiduciary, the judge will be engaged in
proceedi ngs that ordinarily would conme before the judge or if the
estate, trust, or ward becones involved in adversary proceedi ngs
in the court on which the judge serves or in a court under the
appel late jurisdiction of the court on which the judge serves.

(3) The restrictions that apply to personal financial
activities of a judge also apply to the judge's fiduciary
financial activities.

COVMVENT
The Tinme for Conpliance provision of this Code (Canon 6D)

post pones the tine for conpliance with certain provisions of Canon
4E in sone cases.

Committee note: Code, Estates and Trusts Article, 885-105 (b)(5)
and 14-104 prohibit a judge from serving as a personal
representative or trustee for sonmeone who is not a spouse or
within the third degree of relationship (although a judge serving
as trustee as of 12/31/69 is allowed to continue in that
capacity). Neither the 1987 Maryl and Code of Judicial Conduct nor
any other Maryland |law explicitly prohibits a judge from serving
as any other type of fiduciary for anyone.

-266-



F. Service as Arbitrator or Medi ator

(1) A judge shall not act as an arbitrator or nediator or
ot herwi se performjudicial functions in a private capacity unl ess
expressly authorized by |aw.

(2) A fornmer judge who is approved for recall for tenporary

servi ce under Maryland Constitution, Article 1V, 83A may conduct

alternative dispute resolution (“ADR’) proceedings in a private

capacity only if the judge:

(A) conducts no ADR proceedings in a private capacity

relating to a case in which the judge currently is presiding;

(B) is not affiliated with a law firm reqgardl ess of

whether the law firmalso offers ADR services;

(C) discloses to the parties in each judicial proceeding

over which the judge presides: (i) the judge’'s professional

association with any entity that is engaged in offering ADR

services, (ii) whether the judge is conducting, or has conducted

within the previous 12 nonths, an ADR proceedi nhg i nvolvi nhg any

party, attorney, or law firminvolved in the judicial proceeding

pendi nqg before the judge, and (iii) any negotiations or aqreenents

for future ADR services involving the judge and any of the parties

or counsel to the case; and

Committee note: A fornmer judge approved for recall may affiliate
wth an entity that exclusively is engaged in offering ADR
services, but may not affiliate with any entity that also is
engaged in the practice of |aw

(D) except if there is non-recusal by agreenent as permtted

by Canon 3E, does not preside over a judicial proceeding in which
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the judge's inpartiality nm ght reasonably be gquesti oned because of

ADR services engaged in or offered by the judge.

COVMENT

Canon 4F does not preetude prohibit a judge or fornmer judge
approved for recall fromparticipating in arbitration, nediation,
or settlenent conferences perforned as part of judicial duties.
| f by reason of disclosure made during or as a result of &
conference,—atudge—s an arbitration, nediation, or settlenent
conference, the inpartiality of a judge or forner judge approved
for recall m ght reasonably be questioned, the judge or forner
judge should not participate in the matter further. See Canon 3D

(1),

The purpose of Canon 4F (2) is to ensure that the
inpartiality of a forner judge approved for recall is not subject
to question. Although the former judge in a private capacity nay
act _as an arbitrator, nediator, or other provider of ADR services,
attention nust be given to relationships with | awers and | aw
firms that nay require disclosure or disqualification. These
provisions are intended to prohibit the forner judge from
soliciting lawers to use the forner judge's ADR services when
those | awers are or may be before the former judge in proceedi ngs
where the fornmer judge is acting in a judicial capacity. Canon 4F
(2) does not prohibit a forner judge from presiding over the sane
type of cases in the sane circuit in which the judge conducts ADR
proceedi ngs of that type.

G Practice of Law

CANON 6

Conpl i ance

A Courts
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This Code applies to each judge of the Court of Appeals, the
Court of Special Appeals, a circuit court, the District Court, or
an orphans' court.

B. Construction

Violation of any of the Canons by a judge may be regarded as
conduct prejudicial to the proper adm nistration of justice within
t he neaning of Maryland Rule 16-803 (j), as to the Conmi ssion on
Judicial Disabilities.

Conmittee note: \Wiether a violation is or is not prejudicial
conduct is to be determ ned by the Court of Appeals of Maryl and.
Maryl and Constitution, Article 1V, 84B gives that Court the
authority to discipline any judge upon recomrendati on of the
Comm ssion on Judicial Disabilities. This disciplinary power is
alternative to and cunul ative with the inpeachnment authority of
t he General Assenbly.

C. Forner Judges

Thi s Code, other than Canon 4C (Charitable, G vic, and

Governnental Activities), B2—{FHraneial—Aetivitiesr—FE

e tes) I f . o
Mediator)— applies to each forner judge of one of those courts who

is approved for recall for tenporary service under Maryl and

Constitution, Article IV, 83A Except if there is non-recusal by

agreenent as pernitted by Canon 3E, a forner judge approved for

recall for tenporary service shall not preside over a judicial

proceeding in which the forner judge's inmpartiality n ght

reasonably be questioned because of the forner judge's charitable,

civic, or governnental activities.
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Cross reference: As to approval of a fornmer judge for recall, see
Code, Courts Article, 81-302.
D. Time for Conpliance

An individual to whomthis Code becones applicabl e shal
conply imrediately with all provisions of this Code except: Canon
2C (Avoi dance of Inpropriety and the Appearance of Inpropriety),
Canon 4D (2) (Financial Activities), and Canon 4E (Fiduciary
Activities). The individual shall conply with Canons 2C and 4D
(2) and E as soon as reasonably possible, and shall do so in any
event as to Canon 2C within two years and as to Canon 4D (2) and E

wi thin one year.

Sour ce:
Canon 4.

Canon 4F is derived from Maryl and Code (1987), Canon 4H, wth
the addition of the reference to unauthorized performance of
"judicial functions in a private capacity,” in accordance with ABA
Code (2000), Canon 4F and from Canon 5F of the Florida Code of
Judi cial Conduct. The Comment to Canon 4F is derived fromthe
Conment to Maryl and Code (1987), Canon 4F, and the first sentence
of the Coomentary to ABA Code (2000), Canon 4F, and the Conmentary
to Canon 5F of the Florida Code of Judicial Conduct.

Canon 6.
Canon 6A is derived from Maryl and Code (1987), Canon 6A, with
the Conmttee note omtted.

Canon 6B is derived from Maryl and Code (1987), Canon 6B, with
substitution of "Canons" for "any of the provisions of this Code
of Judicial Conduct"” to clarify that a judge can be charged only
with violating a Canon and not a Comment or Conmttee note.
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Canon 6C is derived from Maryl and Code (1987), Canon 6C, but
W th Canen—4b—+(4) the entire Code other than Canon 4C nade
applicable to recalled judges. The second sentence isS new

Canon 6D is derived from ABA Code (2000), Canon 6F

REPORTER S NOTE

The Rules Comm ttee has reconsi dered proposed anmendnents to
Rule 16-813 in light of the directive of the Court of Appeals that
the Commttee exam ne the policies of Florida regarding recalled
judges acting as nediators and arbitrators.

The Conmittee recommends follow ng nuch of the substance of
Florida’s Canon 5F 2. However, the Conmttee recommends all ow ng
a fornmer judge approved for recall to preside over the sanme type
of cases in the same circuit in which the judge conducts ADR
proceedi ngs, which is not permtted in Florida. Al so, Florida
allows forner judges to advertise or solicit ADR business only as
part of an entity that provides ADR services; the Commttee
believes this to be too restrictive, since even word-of-nouth is a
formof solicitation and the Florida provision discrimnates
agai nst former judges who choose not to affiliate with a group.
Additionally, instead of absolutely prohibiting the former judge
frompresiding over a case involving any party, attorney, or |aw
firmthat is using or has used the judge as a arbitrator or
nmedi ator within the previous three years, the Conmttee reconmends
requiring the judge to disclose any such utilization that is
occurring or has occurred within the previous 12 nonths. Proposed
additions to Canons 4F and 6 make the discl osure/recusal/non-
recusal -onl y- by- agreenent paradi gm of Canons 3D and E applicable
to former judges approved for recall who al so provide ADR services
in a private capacity or who engage in charitable, civic, or
governnental activities.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS

AMEND Rul e 16-815 to require that a forner judge approved
for recall for tenporary service file a certain financi al

di scl osure statenment, as foll ows:

Rul e 16-815. FI NANCI AL DI SCLOSURE STATEMENT

a. For purposes of this Rule, forner judge nmeans a forner judge

approved for recall for tenporary service under Mryl and

Constitution, Article IV, §3A

a— b. BEvery Each judge and each fornmer judge shall file with

the State Court Adm nistrator an annual financial disclosure
statenent on the form prescribed by the Court of Appeals. Wen
filed, a financial disclosure statenent is a public record.

b— c. Except as provided in paragraph € d of this Rule:

1. The initial financial disclosure statenent shall be filed
on or before April 15, 1987 and shall cover the period begi nning
on January 1, 1986 and endi ng on Decenber 31, 1986.

2. A subsequent statenent shall be filed annually on or before
April 15 of each year and shall cover the precedi ng cal endar year
or that portion of the preceding cal endar year during which the
judge held office.

3. A financial disclosure statenment is presuned to have been

filed unless the State Court Adm nistrator, on April 16, notifies
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a judge that the judge's statenent for the precedi ng cal endar year
or portion thereof has not been received.

e~ d. |If a judge or other person who files a certificate of
candi dacy for nom nation for an election to an el ected judgeship
has filed a statement pursuant to 815-610 (b) of the State
Government Article, Annotated Code of Maryland, the person need
not file for the sanme period of time the statenent required by
paragraph b c of this Rule.

¢ e. The State Court Administrator is designated as the person
to receive statements fromthe State Adm nistrative Board of
El ection Laws pursuant to 815-610 (b) of the State Governnent
Article.

e~ f. Extension of Tinme for Filing.

1. Except when the judge or the former judge is required to

file a statement pursuant to 815-610 (b) of the State Government

Article, Annotated Code of Maryland, a judge or fornmer judge may

apply to the State Court Adm nistrator for an extension of tine
for filing the statement. The application shall be submtted
prior to the deadline for filing the statenent, and shall set
forth in detail the reasons an extension is requested and the date
upon which a conpleted statement will be filed.

2. For good cause shown, the State Court Adm nistrator may
grant a reasonable extension of tine for filing the statenent.

Whet her he the State Court Administrator grants or denies the

request, the State Court Adm nistrator shall furnish the judge or

former judge and the Judicial Ethics Conmttee with a witten
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statenent of hkhis the State Court Adnministrator’s reasons for the

deci sion; and the facts upon which thts the decision is based.

3. Ajudge or fornmer judge who is dissatisfied with the State

Court Admi nistrator's decision may seek review of the decision by

the Judicial Ethics Commttee by filing wwth the Commttee a

statenent of reasons for the judge's or forner judge’s

di ssatisfaction within ten days fromthe date of the State Court
Adm nistrator's decision. The Commttee may take the action it
deens appropriate with or without a hearing or the consideration
of additional docunents.

f— g. Failure to File Statenent - Inconplete Statenent.

1. Ajudge or fornmer judge who fails to file a tinmely

statenment, or who files an inconplete statenent, shall be notified
in witing by the State Court Adm nistrator, and given a
reasonable tinme, not to exceed ten days, within which to correct
the deficiency. |If the deficiency has not been corrected within
the tine allowed, the State Court Adm nistrator shall report the
matter to the on Judicial Ethics Conmittee.

2. If the Commttee finds, after inquiry, that the failure to
file or the om ssion of information was either inadvertent or in a
good faith belief that the omtted information was not required to

be disclosed, the Conmttee shall give the judge or forner judge a

reasonabl e period, not to exceed 15 days, within which to correct
the deficiency. Qherwise, the Commttee shall refer the matter
to the Comm ssion on Judicial Disabilities. |If a judge or forner

j udge who has been allowed additional tine within which to correct
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a deficiency fails to do so within that tinme, the matter shal
also be referred to the Conmm ssion on Judicial Disabilities.

¢ h. This rule applies to any each judge of a court named in
Canon 6 A who has resigned or retired in any cal endar year, with
respect to the portion of that cal endar year prior to his the

judge’s resignation or retirenent, and to each fornmer judge with

respect to the previous cal endar vear.

Source: This Rule is derived fromforner Rule 1233.

REPORTER S NOTE

In conjunction with proposed anendnments to Rule 16-813,
Rul e 16-815 is proposed to be anended to require that a forner
j udge approved for recall for tenporary service under Maryl and
Constitution, Article IV, 83A file a financial disclosure
statenent for the previous calendar year. Stylistic changes al so
are made.
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MARYLAND RULES OF PROCEDURE
RULES GOVERNI NG ADM SSI ON TO THE
BAR OF MARYLAND

ADD new Rule 6.1 to the Rules Governing Admi ssion to the Bar

of Maryland, as follows:

Rule 6.1. APPEAL OF DENI AL OF ADA TEST ACCOMMODATI ON REQUEST

(a) Definition
In this Rule, “applicant” includes a petitioner under Rule
13 who seeks a test accommpdati on under the ADA for the attorney
exam nati on
(b) Acconmmopdati ons Review Committee
(1) Creation and Conposition
There is an Accommpdati ons Review Committee that shal
consi st of nine nmenbers appointed by the Court of Appeals. Six
nmenbers shall be | awers who are not nmenbers of the Board. Three
nmenmbers shall not be | awers. Each non-lawer nenber shall be a
i censed psychol ogi st or physician who during the nenber’s term
does not serve the Board as a consultant or in any capacity other
than as a nenber of the Conmttee. The Court shall designate one
| awyer nenber as Chair of the Conmttee and one | awer nenber as
the Vice Chair. 1In the absence or disability of the Chair or upon
express del egation of authority by the Chair, the Vice Chair shal
have the authority and performthe duties of the Chair.
(2) Term
Subj ect to subsection (b)(4) of this Rule, the term of

each nmenber is five years. A nenber may serve nore than one term

-276-



(3) Rei nbursenent; Conpensation
A menber is entitled to rei nbursenent for expenses
reasonably incurred in the performance of official duties in
accordance with standard State travel regulations. |n addition,
the Court may provide conpensation for the nenbers.
(4) Renoval
The Court of Appeals may renove a nenber of the
Accommodat i ons Review Conmmittee at any tine.
(c) Procedure for Appea
(1) Notice of Appeal
An applicant whose request for a test accommodati on
pursuant to the ADA is denied in whole or in part by the Board may
note an appeal to the Acconmpdati ons Review Comrmittee by filing a
Notice of Appeal with the Board.
Committee note: It is likely that an appeal may not be resol ved
before the date of the schedul ed bar exam nation that the
applicant has petitioned to take. No applicant “has the right to
take a particular bar exam nation at a particular time, nor to be
admtted to the bar at any particular tinme.” Application of
Kimrer, 392 M. 251, 272 (2006). After an appeal has been
resolved, the applicant may file a tinmely petition to take a |ater
schedul ed bar exam nation with the acconmodation, if any, granted
as a result of the appeal process.
(2) Transmttal of Record
Upon receiving a notice of appeal, the Board pronptly
shall (A) transmit to the Chair of the Accommodati ons Revi ew
Committee a copy of the applicant’s request for a test
acconmodation, all docunmentation submitted in support of the
request, the report of each expert retained by the Board to

anal yze the applicant’s request, and the Board s letter denying

the request and (B) mail to the applicant notice of the
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transmttal and a copy of each report of an expert retained by the
Boar d.
(3) Hearing

The Chair of the Accommpdati ons Review Committee shal
appoi nt a panel of the Commttee, consisting of two | awers and
one non-lawyer, to hold a hearing at which the applicant and the
Board have the right to present w tnesses and docunentary evi dence
and be represented by counsel. In the interest of justice, the
panel nmay decline to require strict application of the Rules in
Title 5, other than those relating to the conpetency of w tnesses.
Lawful privileges shall be respected. The hearing shall be
recorded verbati m by shorthand, stenotype, mechanical, or
el ectronic audi o recordi ng nethods, electronic word or text
processi ng net hods, or any conbi nati on of those nethods.

(4) Report

The panel shall (A) file with the Board a report
containing its recomendati on, the reasons for the recommendati on,
and findings of fact upon which the recommendation is based, (B)
mail a copy of its report to the applicant, and (C) provide a copy
of the report to the Chair of the Conmttee.

(d) Exceptions
Wthin 30 days after the report of the panel is filed with

the Board, the applicant or the Board may file with the Chair of
the Comm ttee exceptions to the recommendati on and shall mail a
copy of the exceptions to the other party. Upon receiving the
exceptions, the Chair shall cause to be prepared a transcript of

the proceedings and transmt to the Court of Appeals the record of
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t he proceedi ngs, which shall include the transcript and the
exceptions. The Chair shall notify the applicant and the Board of
the transmttal to the Court and provide to each party a copy of
the transcript.
(e) Proceedings in the Court of Appeals
Proceedings in the Court of Appeals shall be on the record
made before the panel. The Court shall require the party who
filed exceptions to show cause why the exceptions should not be
deni ed.
(f) If No Exceptions Filed
| f no exceptions pursuant to section (d) of this Rule are
tinely filed, no transcript of the proceedings before the panel
shal | be prepared, the panel shall transmt its record to the
Board, and the Board shall provide the test accommodation, if any,
recomrended by the panel.

Source: This Rule is new.

REPORTER' S NOTE

Proposed anendnents to Rules 6, 9, and 13 of the Rules
Governing Admi ssion to the Bar (“RGAB”) state that an applicant
who seeks a test accommodation for the bar exam nation, or a
petitioner who seeks a test accommodation for the attorney
exam nation, nust file an “Accommbdati on Request” on a form
prescribed by the Board and provide any supporting docunentation
that the Board requires. The deadline for filing the request and
docunentation is the same as the deadline for filing a petition to
take the schedul ed exam nation for which the test acconmodation is
requested. Board Rule 3 governs the internal process by which the
Board determ nes whether a requested test accommodation is
warranted pursuant to the ADA. |If the Board denies, in whole or
in part, the requested accomodation, the applicant or petitioner
may appeal the denial in accordance with proposed new Rule 6. 1.

New Rul e 6.1, which adds to the RGAB a procedure for the
|, is proposed in |light of Application of Kimrer, 392 M. 251
).
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Section (a) provides that the word “applicant,” as used in
Rule 6.1, includes a petitioner under Rule 13 who seeks a test
accommodation for the attorney exam nation

Usi ng | anguage derived in part fromsections (a), (b), (c),
(d), and (f) of Rule 16-711 (Attorney Gievance Conm ssion),
section (b) of Rule 6.1 creates a 9-nenber Accommobdati ons Revi ew
Committee appointed by the Court of Appeals. Six nenbers are
| awyers. Because ADA accommpdations can be required for both
ment al and physical disabilities, three non-lawers who are either
i censed psychol ogi sts or physicians are included as nenbers.
Each nmenber serves a five-year term subject to renoval by the
Court at any tine. The nenbers are entitled to rei nbursenent for
their expenses and, to ensure the availability of qualified
professionals willing to serve, subsection (b)(3) allows the Court
to provide conpensati on.

Subsection (c)(1) states that the appeal process is initiated
by the applicant filing a Notice of Appeal with the Board.

Subsection (c)(2) requires the Board to transmt its record
to the Accommmodati ons Review Committee pronptly upon receiving a
Noti ce of Appeal and to send to the applicant a notice of the
transmttal and a copy of each report of an expert retained by the
Boar d.

Subsection (c)(3) requires an evidentiary hearing and, using
| anguage from Rule 16-404 (e), requires that the hearing be
recorded verbatim The hearing is before a panel of three nenbers
(two |l awers and one non-lawer) of the Acconmpdati on Revi ew
Commi ttee, appointed by the Chair of the Committee. Using
| anguage from Rule 5-101 (c), Rule 6.1 (c)(3) allows discretionary
application of the Rules in Title 5 (Evidence).

Pursuant to subsection (c)(4), a report, containing the
panel’s findings of fact, recommendati on, and reasons for the
recomrendation, is filed with the Board. Copies of the report are
mai led to the applicant and provided to the Chair of the
Commi ttee.

The Board or the applicant may file exceptions to the
recomrendati on, in accordance with section (d). |If exceptions are
filed, a transcript of the hearing is prepared, and the record of
t he proceedings, including the transcript, is transnmtted to the
Court of Appeals.

Pursuant to section (e), proceedings in the Court of Appeals
are on the record nade before the panel. The burden to show cause
why the exceptions should not be denied rests with the party who
filed the exceptions.

Under section (f), if no exceptions are filed, the panel’s

record is transnmtted to the Board, and the Board provides the
test accommodation, if any, that is recomended by the panel.
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MARYLAND RULES OF PROCEDURE
RULES GOVERNI NG ADM SSI ON TO THE
BAR OF MARYLAND

AMEND Rule 1 of the Rules Governing Adm ssion to the Bar of
Maryl and by adding a definition of “ADA” and relettering the

Rul e, as foll ows:

Rule 1. Definitions.

In these Rules, the follow ng definitions apply, except as

expressly otherw se provided or as necessary inplication requires:

(a) ADA
“ADA’” neans the Anericans with Disabilities Act, 42 U S.C

812101, et seq.

&) (b) Board

"Board" neans the Board of Law Exami ners of the State of

Mar yl and.
by (c) Court
"Court" nmeans the Court of Appeals of Maryl and.
te)y (d) Code, Reference to
Reference to an article and section of the Code neans the
article and section of the Annotated Code of Public CGeneral Laws

of Maryland as fromtinme to time anended.

(Y (e) Filed
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"Filed" neans received in the office of the Secretary of
t he Board during normal business hours.
ter (f) MBE
"MBE" means the Multi-state Bar Exam nation published by
t he National Conference of Bar Exam ners.
5 (g) MPT
"MPT" means the Multistate Performance Test published by
t he National Conference of Bar Exam ners.
o) (h) Gath
"Cath" means a declaration or affirmation nmade under the
penalties of perjury that a certain statenent or fact is true.
thyr (i) State
"State" neans (1) a state, possession, territory, or

commonweal th of the United States or (2) the District of Col unbia.

Source: This Rule is derived fromfornmer Rule 1

REPORTER S NOTE

The proposed anmendnent to Rule 1 of the Rules Governing
Adm ssion to the Bar of Maryland adds a definition of “ADA " a
termthat is used in proposed new Rule 6.1 and proposed anmendnents
to Rules 6, 9, and 13.
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MARYLAND RULES OF PROCEDURE
RULES GOVERNI NG ADM SSI ON TO THE
BAR OF MARYLAND

AMEND Rule 6 of the Rules Governing Adm ssion to the Bar of
Maryl and by adding a new section (b) concerning a request for a
test accommodati on under the ADA, by adding a Conmittee note, by

adding a cross reference, and by relettering the Rule, as follows:

Rule 6. PETITION TO TAKE A SCHEDULED EXAM NATI ON

(a) Filing
An applicant may file a petition to take a schedul ed bar
exam nation if the applicant (1) is eligible under Rule 4 to take
the bar exam nation and (2) has applied for adm ssion pursuant to
Rule 2 and the application has not been w thdrawn or rejected
pursuant to Rule 5. The petition shall be under oath and shall be
filed on the form prescribed by the Board.

(b) Request for Test Accommpdati on

An _applicant who seeks a test accommodati on under the ADA

for the bar exami nation shall file with the Board an

“Accommmpdati on Request” on a form prescribed by the Board,

t ogether with any supporting docunentation that the Board

requires. The form and docunentation shall be filed no |later than

the deadline stated in section (c) of this Rule for filing a

petition to take a schedul ed bar exam nation.

Commttee note: An applicant who may need a test accommodation is
encouraged to file an Accommpdati on Request as early as possible.

Cross reference: See Rule 6.1 for the procedure to appeal a deni al
of a request for a test accommpdati on.
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thb)y (c) Tine for Filing

ey (d) Affirmation and Verification of Eligibility

)y (e) Voiding of Exami nation Results for Ineligibility

ey (f) Certification by Law Schoo

- (9) Refunds

REPORTER' S NOTE

See the Reporter’s note to proposed new Rule 6. 1.
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MARYLAND RULES OF PROCEDURE
RULES GOVERNI NG ADM SSI ON TO THE
BAR OF MARYLAND

AMEND Rule 9 of the Rules Governing Adm ssion to the Bar of
Maryl and by adding a new section (b) concerning a request for a
test accommodati on under the ADA, by adding a Conmittee note, by

adding a cross reference, and by relettering the Rule, as follows:

Rule 9. RE- EXAM NATI ON AFTER FAI LURE

(a) Petition for Re-exam nation
An unsuccessful exam nee may file a petition to take
anot her schedul ed exani nation. The petition shall be on the form
prescribed by the Board and shall be acconpanied by the required
exam nation fee.

(b) Request for Test Accommpdati on

An _applicant who seeks a test accommodati on under the ADA

for the bar exam nation shall file with the Board an

“Accommmpdati on Request” on a form prescribed by the Board,

t ogether with any supporting docunentation that the Board

requires. The form and docunentation shall be filed no |later than

the deadline stated in section (c) of this Rule for filing a

petition to take a schedul ed bar exam nation.

Committee note: An applicant who nay need a test accommdation is
encouraged to file an Accommpdati on Request as early as possible.
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Cross reference: See Rule 6.1 for the procedure to appeal a deni al

of a request for a test accommpdati on.

tb)y (c) Tinme for Filing

te)y (d) Defernent of Re-exani nation

e (e) Three or Mdre Failures - Re-exam nation Conditional

ey (f) No Refunds

REPORTER' S NOTE

See the Reporter’s note to proposed new Rule 6. 1.
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MARYLAND RULES OF PROCEDURE
RULES GOVERNI NG ADM SSI ON TO THE
BAR OF MARYLAND

AMEND Rul e 13 of the Rules Governing Admi ssion to the Bar of
Maryl and by adding a new section (g) concerning a request for a
test accommodati on under the ADA, by adding a Conmittee note, by

adding a cross reference, and by relettering the Rule, as follows:

Rul e 13. QUT- OF- STATE ATTORNEYS

(g) Request for Test Accommpbdati on

A petitioner who seeks a test accommodati on under the ADA

for the attorney exam nation shall file with the Board an

“Accommmpdat i on Request” on a form prescribed by the Board,

t ogether with any supporting docunentation that the Board

requires. The form and docunentation shall be filed no later than

the deadline stated in section (i) of this Rule for filing a

petition to take a schedul ed attorney exam nation.

Committee note: A petitioner who nay need a test accommdation is
encouraged to file an Accommpdati on Request as early as possible.

Cross reference: See Rule 6.1 for the procedure to appeal a deni al
of a request for a test accommpdati on.

g (h) Refunds

thy- (i) Tinme for Filing

5 () Standard for Adm ssion and Burden of Proof
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) (k) Action by Board on Petition

t*)r (1) Exceptions

) (M Attorney Exam nation

M- (n) Re-exam nation

)y (0) Report to Court - Order

o) (p) Required Course on Professionalism

tpy () Tine Limtation for Adm ssion to the Bar

REPORTER' S NOTE

See the Reporter’s note to proposed new Rule 6. 1.
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MARYLAND RULES OF PROCEDURE
TITLE 1 - GENERAL PROVI SI ONS

CHAPTER 300 - GENERAL PROVI SI ONS

AVEND Rul e 1-312 to correct internal references, as foll ows:

Rul e 1-312. REQUI REMENTS OF SI GNI NG ATTORNEY

(a) GCeneral
In addition to having been admtted to practice lawin this
State, an attorney signing a pleading or paper in conpliance wth
Rul e 1-311 shall conply with one of the follow ng three
requi renents. The attorney shall:

(1) maintain an office for the practice of lawin the United
St at es;

(2) be a regular enpl oyee of an agency of government or of a
busi ness or ot her nongovernnental organization or association and
be authorized to sign pleadings on behalf of the enpl oyer. The
attorney shall not sign pleadings and papers on behal f of other
clients unless both of the following requirements are net: (A a
substantial portion of the attorney's duties perfornmed for the
regul ar enployer in the regular course of enploynent nust
constitute the practice of law, and (B) the office address as
shown on the pl eadi ngs nust be located in the United States and a
substantial amount of the attorney's tine nust be spent in that
of fice during ordinary business hours in the traditional work

week: or
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(3) have a practice [imted exclusively to participation in a
| egal services or pro bono publico program sponsored or supported

by a | ocal Bar Association as defined by Rule 670+ 16-811 e 1

the Maryl and State Bar Association, an affiliated bar foundation,
or the Maryl and Legal Services Corporation, and the attorney shal

i nclude on the pleading or paper the address and tel ephone nunber
of (A) the legal services or pro bono publico programin which the
attorney is practicing, or (B) the attorney's prinmary residence,
whi ch shall be in the United States.

Cross reference: Rul e +6-841++3 16-811 e 2.

REPORTER S NOTE

Due to the renunbering of sonme Rules, the references to
“Rul e 16-701 b” in subsection (a)(3) and to “Rule 16-811 f 1" in
the cross reference after subsection (a)(3) need to be updated,
so that they refer to the correct Rules.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 300 - PLEADI NGS AND MOTI ONS

AMEND Rule 2-341 to add clarifying | anguage to section (e),

as foll ows:

Rul e 2-341. AVMENDMENT OF PLEADI NGS

(e) Highlighting of Anendnents
Unl ess the court orders otherwi se, a party filing an

anmended pleading also shall atse file at the sane tine a

conpari son copy of the anmended pl eadi ng showi ng by Iining through
or enclosing in brackets material that has been stricken and by

underlining or setting forth in bold-faced type new materi al .

REPORTER S NOTE

The proposed anmendnent to Rule 2-341 (e) nakes clear that an
anmended pl eadi ng and the conpari son copy of that pleading nust be
filed at the same tine.
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MARYLAND RULES OF PROCEDURE
TITLE 3 - A VIL PROCEDURE -- DI STRI CT COURT
CHAPTER 500 - TRI AL

AMVEND Rul e 3-510 to add two Code references to the cross
reference after section (d), to change subsection (h)(1) by
substituting the term“custodian of records” for the term*®“health
care provider,” by deleting |l anguage relating to x-ray filns, and
by deleting | anguage referring to “the patient;” to add a cross
reference after subsection (h)(1); to add a tagline to subsection
(h)(1) and to change the term “health care provider” to the word
“custodian;” to add a tagline to subsection (h)(2) and to clarify
that the District Court may enter an order allow ng the
i nspection of certain records prior to trial; to add a tagline to
subsection (h)(3), to delete a word, and to add | anguage
requiring that a subpoena state with specificity the reason for
the presence of the custodian; to delete a Code Reference in the

cross reference follow ng subsection (h)(3), as follows:

Rul e 3-510. SUBPOENAS

(a) Use
A subpoena is required to conpel the person to whomit is
directed to attend, give testinony, and produce desi gnated
docunents or other tangible things at a court proceedi ng,
i ncl udi ng proceedi ngs before an exam ner. A subpoena is also

required to conpel a nonparty and nmay be used to conpel a party
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over whomthe court has acquired jurisdiction to attend, give
testinmony, and produce and pernit inspection and copying of
desi gnat ed docunents or other tangible things at a deposition
taken pursuant to Rule 3-401 or 3-431. A subpoena shall not be
used for any other purpose. |If the court, on notion of a party
alleging a violation of this section or onits own initiative,
after affording the alleged violator a hearing, finds that a
party or attorney used or attenpted to use a subpoena for a
pur pose ot her than a purpose allowed under this section, the
court may inpose an appropriate sanction upon the party or
attorney, including an award of a reasonable attorney's fee and
costs, the exclusion of evidence obtained by the subpoena, and
rei nbursenent of any person inconveni enced for tine and expenses
i ncurred.
(b) Issuance

On the request of a person entitled to the issuance of a
subpoena, the clerk shall issue a conpleted subpoena, or provide
a bl ank form of subpoena which shall be filled in and returned to
the clerk to be signed and seal ed before service. On the request
of an attorney or other officer of the court entitled to the
i ssuance of a subpoena, the clerk shall issue a subpoena signed
and seal ed but otherwi se in blank, which shall be filled in
bef ore service.

(c) Form
Every subpoena shall contain: (1) the caption of the

action, (2) the name and address of the person to whomit is
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directed, (3) the nane of the person at whose request it is
i ssued, (4) the date, time, and place where attendance is
required, (5) a description of any documents or other tangible
things to be produced.
(d) Service

A subpoena shall be served by delivering a copy to the
person naned or to an agent authorized by appointnent or by | aw
to receive service for the person naned or as permtted by Rule
3-121 (a)(3). Service of a subpoena upon a party represented by
an attorney may be nade by service upon the attorney under Rul e
1-321 (a). A subpoena may be served by a sheriff of any county
or by any person who is not a party and who is not | ess than 18
years of age. Unless inpracticable, a party shall nmake a good
faith effort to cause a trial or hearing subpoena to be served at
| east five days before the trial or hearing.
Cross reference: See Code, Courts Article, 86-410, concerning
servi ce upon certain persons other than the custodian of public
records nanmed in the subpoena if the custodian is not known and
cannot be ascertained after a reasonable effort. As to
additional requirenments for certain subpoenas, see Code, Health-

CGeneral Article, 84-306 (b)(6) and Code, Financial Institutions
Article, 8§1-304.

(e) Objection to Subpoena for Court Proceedi ngs
On notion of a person served with a subpoena to attend a
court proceeding (including a proceedi ng before an exam ner)
filed pronptly and, whenever practicable, at or before the tine
specified in the subpoena for conpliance, the court may enter an

order that justice requires to protect the person from annoyance,
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enbarrassnent, oppression, or undue burden or expense, including
one or nore of the follow ng:

(1) that the subpoena be quashed or nodified;

(2) that the subpoena be conplied with only at sone
designated tinme or place other than that stated in the subpoena;

(3) that docunments or other tangible things designated in the
subpoena be produced only upon the advancenent by the party
serving the subpoena of the reasonabl e costs of producing them
or

(4) that docunents or other tangible things designated in the
subpoena be delivered to the court at or before the proceeding or
before the time when they are to be offered in evidence, subject
to further order of court to permt inspection of them

(f) Objection to Subpoena for Deposition
A person served with a subpoena to attend a deposition may

seek a protective order pursuant to Rule 2-403. |If the subpoena
al so commands t he production of docunents or other tangible
things at the deposition, the person served may seek a protective
order pursuant to Rule 2-403 or may file, within ten days after
service of the subpoena, an objection to production of any or al
of the designated materials. The objection shall be in witing
and shall state the reasons for the objection. |If an objection
is filed, the party serving the subpoena is not entitled to
production of the materials except pursuant to an order of the
court fromwhich the subpoena was issued. At any tinme before or

wi thin 15 days after conpletion of the deposition and upon notice
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to the deponent, the party serving the subpoena may nove for an
order to conpel the production.
(g) Protection of Persons Subject to Subpoenas
A party or an attorney responsible for the issuance and
service of a subpoena shall take reasonable steps to avoid
i nposi ng undue burden or expense on a person subject to the
subpoena.

Cross reference: For the availability of sanctions for
violations of this section, see Rules 1-201 (a) and 1-341.

(h) Records ef—Heatt+h—€Care—Provi-ders Produced by Custodi ans

(1) Cenerally
A health—eareprovider—as—definedby Code—Courts
Art+ete—83-—2A-01—(e); custodian of records served with a
subpoena to produce at—t++at recor ds;—netuding—x—+ay—H+rs—
retattng—to—the—condition—ortreatrent—of—apatient at trial my

conply by delivering the records to the clerk of the court that

i ssued the subpoena at or before the time specified for
production. The heatth—eareprovider custodi an may produce exact
copies of the records designated unless the subpoena specifies
that the original records be produced. The records shall be
delivered in a seal ed envel ope | abeled with the caption of the
action, the date specified for production, and the nane and
address of the person at whose request the subpoena was issued.
The records shall be acconpanied by a certificate of the

custodian that they are the conpl ete records foer—the—patient

requested for the period designated in the subpoena and that the
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records are nmaintained in the regular course of business ef—the
heatth—ecare—provider. The certification shall be prima facie
evi dence of the authenticity of the records.

Cross reference: Code, Health-General Article, 84-306 (b)(6):
Code, Financial Institutions Article, 81-304.

(2) During Trial

Unl ess the court has ordered that the records may be

i nspected and copied prior to trial, Ypesr upon conmrencenent of

the trial, the clerk shall release the records only to the
courtroomclerk assigned to the trial. The courtroom cl erk shal
return the records to the clerk pronptly upon conpletion of trial
or at an earlier tinme if there is no longer a need for them Upon
final disposition of the action, the clerk shall return the
original records to the heatth—ecare—provider custodi an but need
not return copies.

(3) Presence of Custodian

When the actual presence of the custodi an of redieal

records is required, the subpoena shall se state with specificity

the reason for the presence of the custodian.

Cross reference: Code, Courts Article, 810-104 includes an
alternative nethod of authenticating nedical records in certain

cases. ©Cote—Heatth—Ceneral—Artiete—§4-306—requi+res—that—a

(i) Attachnent
A wtness served with a subpoena under this Rule is liable

to body attachnent and fine for failure to obey the subpoena
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w t hout sufficient excuse. The wit of attachnment nay be
executed by the sheriff or peace officer of any county and shal
be returned to the court issuing it. The witness attached shal
be taken i medi ately before the court if then in session. |If the
court is not in session, the witness shall be taken before a
judicial officer of the District Court for a determ nation of
appropriate conditions of release to ensure the w tness
appearance at the next session of the court that issued the
attachnent.

Source: This Rule is derived as foll ows:

Section (a) is new but the second sentence is derived in part
fromforner Rule 407 a.

Section (b) is new

Section (c) is derived fromformer MD.R 114 a and b and 115
a.

Section (d) is derived fromformer MD.R 104 a and b and 116
b.

Section (e) is derived fromformer MD. R 115 b

Section (f) is derived fromthe 1980 version of Fed. R Cv. P.
45 (d) (1).

Section (g) is derived fromthe 1991 version of Fed. R Cv. P.
45 (c)(1).

Section (h) is new.

Section (i) is derived fromforner MD.R 114 d and 742 e.

REPORTER S NOTE

A cross reference following Rule 3-510 (d) is added for the
reason stated in the Reporter’s note to Rule 2-510.

Amendrents to Rule 3-510 (h) conformthe section to the
procedure set forth in section (i) of Rule 2-510 for the reasons
stated in the Reporter’s note to that Rule.

An additional change to subsection (h)(2) is based upon a
suggestion from N chole M Hatcher, Esqg., who pointed out that
t he wordi ng of subsections (h)(1) and (2) of Rule 3-510 inplies
that a defendant is not allowed to view the nedical history of a
plaintiff until the day of trial. Subsection (h)(1) provides:
“...the records shall be delivered in a seal ed envel ope | abel ed
with the caption of the action, the date specified for
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production, and the nanme and address of the person at whose

request the subpoena was issued...”. Subsection (h)(2) states:
“Upon comrencenent of the trial, the clerk shall release the
records only to the courtroomclerk assigned to the trial. The

courtroomclerk shall return the records to the clerk pronptly
upon conpletion of trial or at an earlier tine if there is no

| onger a need for them..”. M. Hatcher cited a recent case in
the District Court in Baltinmore County in which the judge quashed
a subpoena based, in part, on the allegation by the plaintiff
that Rule 3-510 requires that records be sealed until the day of
trial. M. Hatcher notes that Code, Courts Article, 810-104
provides that a party who intends to introduce the witing or
record of a health care provider w thout the provider’s testinony
must serve a notice of intent, a list that identifies each
writing or record, and a copy of the witing or record on the

ot her parties at |east 30 days before the beginning of the trial.
A defendant who is not permtted access to the subpoenaed records
until the day of trial would not be able to conmply wi th Code,
Courts Article, 810-104 and would not be able to have his or her
own expert view the nmedical history of a plaintiff claimng
personal injuries in advance of trial.

To correct this interpretation of the Rule, the Rules
Comm ttee proposes to add to subsection (h)(2) the phrase,
“Unl ess the Court has ordered that the records nay be inspected
and copied prior to trial.”

The extent to which Rule 3-510 should be conforned to the

anmendnents to Rule 2-510 pertaining to electronically stored
information is under study by the Commttee.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE
CHAPTER 100 - GENERAL PROVI SI ONS

AMEND Rul e 5-101 by adding a new section (d) to clarify that

| awf ul privil eges nust be respected, as foll ows:

Rul e 5-101. SCOPE

(d) Privileges

In all actions and proceedings, |lawful privileges shall be

respect ed.

Source: This Rule is derived in part from Uniform Rul e of
Evi dence 1101 and is in part new.

REPORTER S NOTE

The proposed addition of new section (d) to Rule 5-101 nakes
clear that |lawful privileges nust be respected in all actions and
proceedi ngs, including actions and proceedings listed in sections
(b) and (c) of the Rule.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE

CHAPTER 600 - W TNESSES

AMEND Rul e 5-609 to update a statutory reference in a

Conmittee note, as foll ows:

Rul e 5-609. | MPEACHVENT BY EVI DENCE OF CONVI CTI ON OF CRI ME

(d) Effect of Plea of Nolo Contendere

For purposes of this Rule, "conviction"” includes a plea of
nol o contendere foll owed by a sentence, whether or not the
sentence i s suspended.
Committee note: See Code, Courts Article, 83-824 83-8A-23 for
the effect of juvenile adjudications and for restrictions on
their adm ssibility as evidence generally. Evidence of these
adj udi cati ons nmay be adm ssible under the Confrontation Cl ause to
show bi as; see Davis v. Alaska, 415 U S. 308 (1974).

Source: This Rule is derived fromF. R Ev. 609 and Rule 1-502.

REPORTER S NOTE

The statutory reference in the Cormttee note follow ng
section (d) of Rule 5-609 is proposed to be corrected in |Iight of
a reorgani zation of Title 3 of Code, Courts Article.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE
CHAPTER 800 - HEARSAY

AVEND Rul e 5-803 by correcting the cross reference after

subsection (b)(6), as follows:

Rul e 5-803. HEARSAY EXCEPTI ONS: UNAVAI LABI LI TY OF DECLARANT NOT

REQUI RED

(b) O her Exceptions
(1) Present Sense |npression
A statenent describing or explaining an event or
condi tion made whil e the decl arant was perceiving the event or
condition, or immedi ately thereafter.
(2) Excited Uterance
A statenent relating to a startling event or condition
made whil e the declarant was under the stress of excitenent
caused by the event or condition.
(3) Then Existing Mental, Enotional, or Physical Condition
A statenent of the declarant's then existing state of
m nd, enotion, sensation, or physical condition (such as intent,
pl an, notive, design, nental feeling, pain, and bodily health),
offered to prove the declarant's then existing condition or the
declarant's future action, but not including a statenent of

menory or belief to prove the fact renmenbered or believed unl ess
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it relates to the execution, revocation, identification, or terns
of declarant's will.
(4) Statements for Purposes of Medical D agnosis or
Tr eat ment
Statenents made for purposes of nedical treatnent or
medi cal diagnosis in contenplation of treatnment and descri bing
medi cal history, or past or present synptons, pain, or sensation,
or the inception or general character of the cause or external
sources thereof insofar as reasonably pertinent to treatnent or
di agnosi s in contenpl ation of treatnent.
(5) Recorded Recollection
See Rule 5-802.1 (e) for recorded recollection.
(6) Records of Regularly Conducted Business Activity
A menorandum report, record, or data conpilation of
acts, events, conditions, opinions, or diagnhoses if (A it was
made at or near the time of the act, event, or condition, or the
rendition of the diagnosis, (B) it was made by a person with
knowl edge or frominformation transmtted by a person with
know edge, (C) it was nmade and kept in the course of a regularly
conducted business activity, and (D) the regular practice of that
busi ness was to nake and keep the nenorandum report, record, or
data compilation. A record of this kind may be excluded if the
source of information or the nethod or circunstances of the
preparation of the record indicate that the information in the
record | acks trustworthiness. |In this paragraph, "business"”

i ncl udes business, institution, association, profession,
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occupation, and calling of every kind, whether or not conducted
for profit.

Cross reference: Rule 5-902 (13 (b)

REPORTER S NOTE

The cross reference after subsection (b)(6) of Rule 5-803 is
proposed to be nodified to reflect the relettering of subsection
(a)(11) of Rule 5-902 as section (b) of that Rule.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE

CHAPTER 900 - AUTHENTI CATI ON AND | DENTI FI CATI ON

AMEND Rul e 5-902 to correct the placenent of a comma and the

| anguage of the formof certificate, as foll ows:

Rul e 5-902. SELF- AUTHENTI CATI ON

(b) Certified Records of Regularly Conducted Business

Activity

(2) Formof Certificate
For purposes of subsection (b)(1) of this Rule, the
original or duplicate of the business record shall be certified

in substantially the follow ng form

Certification of Custodi an of Records

or her Qualified Individual

I, , do hereby certify that:

(1) | amthe Custodian of Records of or am otherw se
gqualified to adm nister the records for

(identify the

organi zation that nmaintains the records), and

(2) The attached records
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(a) are true and correct copies of records that were mde
at or near the tinme of the occurrence of the matters set forths
by, or fromthe information transmtted by, a person with
know edge of these matters; and

(b) were kept in the course of the—regutated reqularly
conducted activity; and

(c) were nade and kept by the regularly conducted
busi ness activity as a regular practice.

| declare under penalty of perjury that the foregoing is

true and correct.

Signature and Title

Dat e

REPORTER S NOTE

The proposed amendnent to Rule 5-902 corrects errors in the
formof the Certification of the Custodian of Records or O her
Qualified Individual set forth in subsection (b)(2).
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MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES
CHAPTER 200 - GUARDI AN OF PERSON

AVEND Rul e 10-213 to revise a cross reference, as foll ows:

Rul e 10-213. ORDER

(e) Report of Tenporary Guardi an
When protective services are rendered on the basis of an

energency order, the tenporary guardian shall submt a report to
the court describing the services and outcone and any forcible
entry used to obtain custody of the person. The report shal
becone a part of the court record. The tenporary guardi an shal
al so send a copy of the report to

(1) the disabled person and the attorney for the disabled
per son, and

(2) the director of the |ocal departnment of social services
if the disabled person is under 65, or

(3) the director of the local office on aging if the disabled
person is 65 or ol der, and

(4) any other person or entity as required by the court or by
I aw.

Cross reference: Code, Artiete—70B Human Services Article, Title
10.

Source: This Rule is derived from Code, Estates and Trusts
Article, 813-7009.
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REPORTER S NOTE

A proposed anmendnent to the cross reference that follows
Rul e 10-213 conforns it to Chapter 3, Acts of 2007 (SB 6) by
whi ch the General Assenbly added the new Human Services Article
to the Code.
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MARYLAND RULES OF PROCEDURE
TI TLE 13 - RECEI VERS AND ASSI GNEES
CHAPTER 100 - GENERAL PROVI SI ONS

AVEND Rul e 13-102 by expanding the cross reference at the

end of the Rule to refer to two statutes, as foll ows:

Rul e 13-102. SCOPE

Cross reference: For an exanple of a statute specifically
provi di ng that these rules apply, see Code, Financi al

Institutions Article, 89-708. For exanples of statutes

aut hori zing the appointnment of a receiver, see Code, Corporations
and Associations Article, 883-411, 3-414, 3-415, and 3-514;
Financial Institutions Article, 885-605 and 6-307; Commercial Law
Article, 886-106 and 15-210; and Health-General Article, 819-334;
and Real Property Article, 8811-109.3 and 11B-111.5. This list is
illustrative only.

Source: This Rule is derived in part fromformer Rule BP1 b.

REPORTER' S NOTE

The General Assenbly enacted Chapter 321, Acts of 2007
(SB 287) which added a procedure for appointnent by a court of a
recei ver when a council of unit owners of a condom niumor a
homeowners association fails to fill vacancies on the board of
directors. The Rules Conmttee reconmends adding to the list of
cross references after Rule 13-102 a reference to the new
st at ut es.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 300 - CIRCU T COURT CLERKS OFFI CES

AMEND Rul e 16-307 by adding a reference to “real property
instruments” to the title, by adding to section (a) |anguage
referring to the electronic filing of land instrunents, by adding
a cross reference to a certain Code provision after section (a),
and by addi ng | anguage to section (b) referring to “real property

i nstrunents,” as foll ows:

Rul e 16-307. ELECTRONI C FI LI NG OF PLEADI NGS, ANDB PAPERS, AND

REAL PROPERTY | NSTRUVENTS

a. Applicability; Conflicts with Qther Rules
This Rule applies to the electronic filing of pleadings and

papers in a circuit court and to the electronic filing of

instrunents authorized or required by law to be recorded and

indexed in the land records. A pleading, e+ paper, or instrunent

may not be filed by direct electronic transm ssion to the court
except in accordance with this Rule. To the extent of any

i nconsi stency with any other Rule, this Rule and any

adm ni strative order entered pursuant to it shall prevail.

Cross reference: Code, Real Property Article, 83-502.

b. Subm ssion of Plan
A County Adm nistrative Judge nmay submit to the State Court

Adm nistrator a detailed plan for a pilot project for the
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el ectronic filing of pleadings and papers or of real property

instrunents. In developing the plan, the County Adm nistrative

Judge shall consult with the Clerk of the Grcuit Court,
appropriate vendors, the State Court Adm nistrator, and any ot her
j udges, court clerks, nenbers of the bar, vendors of electronic
filing systens, and interested persons that the County

Adm ni strative Judge chooses to ensure that: (1) the proposed

el ectronic filing systemis conpatible with the data processing
systens, operational systens, and electronic filing systens used
or expected to be used by the judiciary; (2) the installation and
use of the proposed system does not create an undue financial or
operational burden on the court; (3) the proposed systemis
reasonably avail able for use at a reasonable cost, or an
efficient and conpati bl e system of manual filing will be

mai nt ai ned; (4) the proposed systemis effective, secure and not
likely to break down; (5) the proposed system makes appropriate
provision for the protection of privacy and for public access to
public records; and (6) the court can discard or replace the
system during or at the conclusion of a trial period wthout
undue financial or operational burden. The State Court

Adm ni strator shall review the plan and nmake a recomendation to
the Court of Appeals with respect to it.

Cross reference: For the definition of "public record,” see
Code, State Governnent Article, 810-611

c. Approval; Duration
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A plan may not be inpl enented unl ess approved by
adm ni strative order of the Court of Appeals. The plan shal
termnate two years after the date of the admi nistrative order
unless the Court terminates it earlier or nodifies or extends it
by a subsequent admi nistrative order.
d. Evaluation
The Chi ef Judge of the Court of Appeals may appoint a
commttee consisting of one or nore judges, court clerks,
| awyers, |egal educators, bar association representatives, and
ot her interested and know edgeabl e persons to nonitor and
evaluate the plan. Before the expiration of the two-year period
set forth in section c of this Rule, the Court of Appeals, after
consi dering the recommendati ons of the commttee, shall evaluate
t he operation of the plan.
e. Public Availability of Plan
The State Court Administrator and the Cerk of the Crcuit
Court shall make avail able for public inspection a copy of any
current plan.

Source: This Rule is derived fromformer Rule 1217A.

REPORTER S NOTE

The General Assenbly enacted Chapter 234, Acts of 2007, (HB
331) which allows the Admnistrative Ofice of the Courts to
establish a pilot programfor the electronic filing of
instrunments authorized or required by law to be recorded and
i ndexed in the land records. The new | aw requires that the plans
for the pilot programare to be governed and inplenented by Rule
16-307. The Rules Committee reconmends nodifying Rule 16-307 to
make it applicable to the pilot prograns provided for in the
stat ute.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 300 - CIRCU T COURT CLERKS OFFI CES

AMEND Rul e 16-308 b 2 to delete | anguage requiring the clerk
to provide certain crimnal record information to the Mot or
Vehi cl e Adm nistration and to add | anguage requiring the Judicial
I nformati on Systens to provide the information pursuant to an
Adm ni strative Order of the Chief Judge of the Court of Appeals,

as foll ows:

Rul e 16-308. COURT | NFORVATI ON SYSTEM

b. Reporting and Transmittal of Crimnal H story Record

| nformati on

2. Transmittal of Reports of D spositions

(a) WHhnA—35—days—after As directed by Adnmi nistrative
O der of the Chief Judge of the Court of Appeals, Judicial

| nffornmati on Systens shall report to the State Mdtor Vehicle

Adnmi ni stration the conviction, forfeiture of bail, dismssal of

an appeal or an acquittal in any case involving a violation of

t he Maryl and Vehicle Law or other traffic |law or ordi nance, or
any conviction for mansl aughter or assault conmtted by neans of
an autonmobile, or of any felony involving the use of an

aut onobi | e—the—<terk—eof—t+he—eceourt—shalt—forvwardt+oethe—State



: e ahed b ol he ol i i L on,

Source: This Rule is derived fromfornmer Rule 1218.

REPORTER S NOTE

Rule 16-308 b 2 (a) requires the clerk of the court to
furnish certain information fromcrimnal records pertaining to
traffic violations and notor vehicle crinmes to the Mdtor Vehicle
Adm nistration (“MVA’), which is required to report the
information to the federal governnment. |In responding to a
request by a circuit court clerk concerning possible conpliance
problenms with the Rule, the Ofice of the Attorney General
poi nted out that the Rule needs to be nodified, because the tine
period during which the MVA nust forward the information to the
federal government has been changed from 15 days to 10 days,
effective Cctober 1, 2008, and the Rule needs to conformto this.
The Rules Commttee recomends that the reporting requirenments be
included in an Administrative Order of the Chief Judge of the
Court of Appeals, which can require the Judicial Information
Systens to effectuate all of the reporting requirenments and can
easily be nodified to conformto further changes in the tine
peri od.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 1000 - ACCESS TO COURT RECORDS

AMEND Rul e 16-1006 to revise the Commttee note foll ow ng
section (c) and to add to section (h) a category of case records
relating to a petition for an energency evaluation to the |ist of

confidential medical records, as foll ows:

Rul e 16-1006. REQUI RED DENI AL OF | NSPECTI ON - CERTAI N CATEGORI ES
OF CASE RECORDS

Except as ot herw se provided by |law, court order, or the

Rules in this Chapter, the custodian shall deny inspection of:

(c) In any action or proceeding, a record created or
mai nt ai ned by an agency concerning child abuse or neglect that is
required by statute to be kept confidential.
Commttee note: Statutes that require child abuse or negl ect
records to be kept confidential include Code, Artiele—88A—S8S6

Human Services Article, 881-202 and 1-203 and Code,
Fam |y Law Article, 85-707.

(h) The follow ng case records containing nedical informtion:
(1) A case record, other than an autopsy report of a nedica
exam ner, that (A) consists of a nedical or psychol ogical report
or record froma hospital, physician, psychol ogist, or other
prof essi onal health care provider, and (B) contains nedical or

psychol ogi cal information about an individual.
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(2) A case record pertaining to the testing of an individual
for HV that is declared confidential under Code, Health-General
Article, 818-338.1 or §18-338. 2.

(3) A case record that consists of information, docunents, or
records of a child fatality reviewteam to the extent they are
decl ared confidential by Code, Health-CGeneral Article, 85-709.

(4) A case record that contains a report by a physician or
institution concerning whether an individual has an infectious
di sease, declared confidential under Code, Health-General
Article, 818-201 or 8§18-202.

(5) A case record that contains information concerning the
consul tation, exam nation, or treatnment of a devel opnentally
di sabl ed person, declared confidential by Code, Health-General
Article, 8§7-10083.

(6) A case record relating to a petition for an energency

eval uati on made under Code, Health-General Article, 810-622 and

decl ared confidential under Code, Health-General Article, 810-

630.

REPORTER S NOTE

The proposed anendnent to the Conmttee note that foll ows
section (c) of Rule 16-1006 conforns it to Chapter 3, Acts of
2007 (SB 6), which added the new Human Services Article to the
Code.

I n Chapter 557, Acts of 2007 (SB 472), the |egislature added
court records relating to a petition for a nental health
energency evaluation to the list of records that are not
accessible to the public without a court order. The Rules
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Comm ttee recomends anendi ng Rule 16-1006 (h) by adding these
records to the list of records containing nedical information
that are confidential and not open to the public.
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