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QUESTIONS PRESENTED

(1) Whether the Court of Special Appeals erred in holding that
defense counsel pursuing an alibi strategy without speaking
to one specific potential witness, violates the Sixth
Amendment’s guarantee of effective assistance of counsel.

(2) Whether the Court of Special Appeals drew itself into conflict
with Curtis v. State, 284 Md. 132 (1978), when it found that
Respondent waived his ineffective assistance of counsel claim
based on trial counsel’s failure to challenge cell-tower location
data, where the claim implicated the fundamental right to

effective counsel and was therefore subject to the statutory
requirement of knowing and intelligent waiver.

INTRODUCTION

The State’s submission contains the State’s reply to the response of
Respondent/Cross-Petitioner Adnan Syed (“Syed”) relating to the question
presented on Syed’s Sixth Amendment alibi claim, as well as the State’s
response to Syed’s cross-petition on the second question presented concerning
Syed’s Sixth Amendment cellphone claim. Because of the cross petitions and
unusual procedural posture of the case, a brief overview of the organization of
the State’s responsive pleading is provided.

The State begins with a supplemental Statement of Facts, this time
concerning Syed’s attorney Cristina Gutierrez’'s pretrial preparation and
vigorous challenge of the prosecution’s cellphone evidence. PartI then
addresses Syed’s response regarding his Sixth Amendment alibi claim. Part II

contains the State’s response to Syed’s Sixth Amendment cellphone petition.



SUMMARY OF ARGUMENT

With respect to Syed’s alibi claim, the State respectfully submits that the
majority erred in finding both defective performance and prejudice. This was
an instance where an experienced attorney conducted extensive pretrial
investigation, planned sophisticated lines of attack, and executed them at trial
with zeal. No one disputes that the record is silent as to why Gutierrez failed
to contact one putative alibi witness, Asia McClain. Yet, Syed’s position is that
this unexplained decision is alone enough to establish that Gutierrez was
constitutionally inadequate.

Syed is wrong. A reviewing court must be able to evaluate the
reasonableness of a decision by counsel, including a “decision that makes
particular investigations unnecessary.” But if the record is silent as to why a
decision was made, Syed cannot meet this burden. This is not, as Syed claims,
a new “draconian” rule proposed by the State. It is the inexorable result of the
presumption of reasonableness in cases where the record is silent — it comes
with a corresponding burden that the law imposes upon a defendant seeking
to overturn a conviction and obtain a new trial. Burt v. Titlow, 571 U.S. 12, 23
(2013) (“It should go without saying that the absence of evidence cannot
overcome the strong presumption that counsel’s conduct [fell] within the range

of reasonable professional assistance.”). In many other cases where the record



contained no evidence of why counsel acted or failed to act, state and federal
courts have applied this presumption exactly the same way.

Syed’s answer only betrays his commitment to minting a new per serule
to which the presumption of reasonableness would not apply. As Judge Graeff
observed in dissent, Syed ultimately seeks a “blanket assertion that it is
unreasonable in every case for trial counsel to fail to contact a potential alibi
witness identified by the defense.” This finds no support in precedent, nor is
this an appropriate case to establish such a rule. Particularly since, even if
failing to contact a putative alibi witness was deficient performance, it could
not have displaced the overwhelming evidence of Syed’s guilt. Accordingly,
this Court should reverse the majority’s ruling granting Syed a new trial.

With respect to Syed’s cellphone claim, the State respectfully maintains
that the Court of Special Appeals’ unanimous decision that waiver barred this
claim is correct. Syed’s contrary view is incompatible with the text, structure,
and history of the Uniform Post-Conviction Procedure Act (UPPA); it goes
beyond what the appellate courts of Maryland have ever permitted; and it is
an indefensible application of Curtis v. State, 284 Md. 132 (1978), a case
decided 40 years ago, which has been followed by two legislative constrictions
of the enabling statute and has never once been applied the way Syed seeks.

Consequently, this Court should affirm the lower court’s ruling on waiver.



STATEMENT OF FACTS

The Court of Special Appeals denied Syed’s cellphone claim on waiver
grounds, obviating the need to address the merits. Nevertheless, to provide
additional context for Gutierrez’s preparations and performance at trial — and
to supplement the abbreviated facts supplied by Syed’s opening brief on the
cellphone claim — the following section contains excerpts (without citations)
from the State’s briefing to the Court of Special Appeals, providing an abridged
recitation of discovery, defense preparations, trial challenges, and post-
conviction testimony related to the cellphone evidence presented against Syed:

A. Pretrial disclosure of cellphone evidence

The State communicated to Gutierrez its intent to introduce
Syed’s cellular telephone records as business records on
September 3, 1999, stating that the records “are available for
inspection upon reasonable request.” Later that month, the
State advised that it expected “to have a witness from AT&T
Wireless” but that the company “[hadl not named its
documents representative.” On October 8, 1999, the State
disclosed its intent to call Abe Waranowitz as an expert
witness, and in a separate disclosure the same day provided
defense counsel with a summary of an oral report from
Waranowitz.

Gutierrez’s subsequent correspondence concerning these
materials verifies her receipt of and detailed engagement
with this body of evidence. For example, on October 20, 1999
(less than 2 weeks after the State’s initial disclosures of
Waranowitz), Gutierrez sent to the State a 3-page single-
spaced letter noting deficits in the State’s production and
requesting additional information including, for example,
“complete definitions of terms in Mr. Waranowitz’s statement



as reported in your disclosure, including the terms ‘triggers’,
‘edges’, ‘cell sites’, ‘signal strengths’, ‘fluctuations’ and
‘mound’.” The letter also indicates that Gutierrez’s team had
been in direct contact with AT&T Wireless, stating that,
“lalfter expending much time and energy,” the defense was
able to contact Waranowitz’s supervisor; Gutierrez also
complained that she had not received materials to which she
believed she was entitled. Two days later, on October 22,
1999, Gutierrez again wrote to prosecutors requesting an
opportunity to view “all evidence collected in connection with
this case.” An internal defense memorandum dated October
28 1999, as well as further correspondence in November
1999, from Gutierrez to the State confirm that she and
members of her team met with police and prosecutors on
multiple occasions, including no less than two visits to the
evidence control unit along with a meeting on Oct. 28, 1999,
when Gutierrez had an opportunity to review the State’s file.

Also contained in Gutierrez’s file is a 4-page table, dated
November 2, 1999, compiling and commenting on records of
Syed’s cellphone use on January 13, 1999; each page 1s
marked “Attorney/Client Privilege & Work Product.” The
document, which lists call times, dialed numbers, possible
names associated with each number, call duration, cell site
codes and corresponding locations, synthesizes information
from Syed’s cellphone records and the State’s disclosure
relating to Waranowitz’s oral statement, demonstrating that
Gutierrez and her team were actively scrutinizing this
evidence.

* % % % %

B. Presentation and challenge of cellphone evidence at trial

[A] number of witnesses told the jury about calls to and from
Syed on the day of the murder, emphasizing different facets
of Syed’s cellphone records — which yielded information
about the (1) time, (2) duration, (3) sequence, (4) dialed
numbers, and (5) cell site location associated with calls
appearing on Syed’s cellphone records for January 13, 1999.



In sum, as the State said in its opening brief, “the timing of
calls to Hae Min Lee the night before her murder, as well as
calls to Jay Wilds, Jennifer Pusateri, Nisha Tanna, and
Yasser Ali on the day of the murder, reinforced the testimony
of the State’s witnesses and the prosecution’s theory of what
happened when and why.”

Consistent with her focused attention on the cellphone
evidence in advance of trial, Gutierrez also vigorously
challenged the State’s expert witness with a bevy of objections
and requests for limiting instructions during direct
examination, followed by a broad-gauged attack during cross
examination. Gutierrez’'s approach throughout the expert’s
testimony, on direct and cross-examination, reflected serious
and thorough engagement with a novel forensic field. She
told the court on the second day of Waranowitz’s testimony
that she had gone back and reviewed the tape of direct
examination before beginning her cross. And, at one point,
she advised the court that she would need more time than she
originally anticipated, saying, “[ilt's just because of this
witness I know that I'm not rushing it.”

C. Conflicting expert interpretations at post-conviction hearing

The question that was the subject of expert dispute at the
post-conviction hearing is whether the term “location” in the
technical legend on AT&T fax cover sheets referenced data
in the “Locationl” column on the full subscriber activity
report or whether it applies to cell site data in the “Cell Site”
column on the condensed report. The State’s expert witness,
Special Agent Chad Fitzgerald (FBI), testified that the term
“location” referred to data in the “Locationl” column, which
contained what he identified as “switch” data, i.e., a broad
regional designation for an area like Washington-Baltimore.
Syed’s expert insisted that “location” referred to the
individual cell tower codes in the “cell site” column on the
condensed report. The diagrams on the following page
reflect their divergent views.
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Because the Court of Special Appeals denied Syed’s Sixth Amendment
cellphone claim on waiver grounds, it did not consider the merits. The State
respectfully submits that the waiver ruling was correct and should be left
undisturbed. The State provides factual background on this claim principally
to ensure adequate context for this Court’s review, touching upon the merits
only briefly below.

ARGUMENT

L.

A. Requiring Syed to overcome presumption of reasonableness is neither
a new nor unreasonable rule.

The Court of Special Appeals candidly acknowledged, and Syed does not
now dispute, that the record is silent as to why Gutierrez did not pursue
McClain. (E. 0107) (“[Tlhere is no record of why trial counsel decided not to
make any attempt to contact McClain and investigate the importance ve/ non
of her testimony to Syed’s defense.”). Faced with no record on why Gutierrez
did not contact a supposed alibi witness, the majority failed to heed the
presumption of reasonableness established by Strickland v. Washington, 466
U.S. 668 (1984). In cases where counsel does not testify, as Judge Graeff
explained below, it is difficult (but not impossible) to overcome the presumption
accorded to decisions by counsel. (E. 0147) (“[A]lbsence of testimony by trial

counsel makes it difficult for Syed to meet his burden of showing deficient



performance.”). In cases where the record is silent, whatever the reason, the
Supreme Court has held that the strong presumption of competence “cannot”
be overridden. See Burt, 571 U.S. at 23 (“It should go without saying that the
absence of evidence cannot overcome the strong presumption that counsel’s
conduct [felll within the range of reasonable professional assistance.”).

Syed claims that denying relief based upon the presumption of
reasonableness where the record is indisputably silent imposes a new and
unfair requirement, particularly since Gutierrez is deceased. See Brief of
Respondent at 16 (“The State’s proposed rule is contrary to existing law and
fundamentally flawed in several respects.”); id. at 31 (“Relief on those [post-
conviction] claims does not, and should not, depend on whether counsel
happens to be alive and available to testify.”).

The requirement Syed contests is neither novel nor unreasonable. First,
it should be noted that, as Judge Graeff's dissent and other cases make clear,
the death of counsel — or the absence of testimony from defense counsel at a
post-conviction hearing — does not preclude a Sixth Amendment petitioner
from satisfying his or her burden. Those petitioners can marshal evidence, for
example, of why an attorney acted a certain way from the original trial court
record. See, e.g., Bryant v. Scott, 28 F.3d 1411, 1418, 1419 n.3 (5th Cir. 1994)

(finding deficient performance where counsel stated on the original trial record



that he “would have loved to have had the [alibi] evidence” but felt he did not
have enough time to pursue it) (emphasis added); Kimmelman v. Morrison, 477
U.S. 365 (1986) (finding deficient performance where defense counsel told the
trial judge on the record that he had not requested discovery because he was
under the impression “that it was the State’s obligation to inform him of its
case against his client”); Cullen v. Pinholster, 563 U.S. 170, 230 (2011)
(Sotomayor, J., dissenting) (“The majority’s explanation for counsel’s conduct
contradicts the best available evidence of counsel’s actions: [counsel’s] frank,
contemporaneous statement to the trial judge that he ‘had not prepared any

evidence by way of mitigation.”).1

1 This is further confirmed by cases cited by Syed, see Brief of Respondent
at 29-30, where a record was developed based upon the original trial transcript
even where counsel was deceased or had not testified. See Ex parte Love, 468
S.W.2d 836, 836-37 (Tex. Crim. App. 1971) (finding deficient performance
where the trial record showed that counsel, deceased by the time of the habeas
proceeding, had not “discuss[ed] the facts of the case with petitioner, as he said
he was busy trying to get probation for [a co-defendant]”); Towns v. Smith, 395
F.3d 251 (6th Cir. 2005) (finding deficient performance for failing to interview
an exculpatory witness where the trial record showed that defense counsel
“insisted” on an opportunity to speak to the witness, “explicitly stated to the
trial judge that ‘I have to speak with him first”, but then returned to trial the
next day without doing so).

In two other cases cited by Syed, see Brief of Respondent at 29-30, a
preliminary showing without counsel’s testimony was declared enough only to
earn the defendant an evidentiary hearing, I.e., an opportunity to make a full
record; it was not deemed sufficient to find a Sixth Amendment violation or
grant a new trial. See Powers v. United States, 446 F.2d 22, 24 (5th Cir. 1971);
Ex parte Love, 468 S.W.2d 836, 836-37 (Tex. Crim. App. 1971).

10



Thus, the results of requiring a record to overcome the presumption of
reasonableness are not as capricious or vexing as Syed contends. Moreover, as
Judge Graeff references in her dissent, equities aside, the death of counsel
simply does not alter the obligations of a petitioner seeking a new trial. See
Walker v. State, 194 So.3d 253, 297 (Ala. Crim. App. 2015) (“[T]he death of an
attorney did not relieve postconviction counsel of satisfying the Strickland test
when raising claim of ineffective assistance of counsel.”).

Syed claims that denying relief where the record is silent is inconsistent
with “existing law.” Brief of Respondent at 16. On the contrary, Supreme
Court precedent requires exactly that. In Burt, 571 U.S. at 22-23, the Supreme
Court found “troubling” the Sixth Circuit’s conclusion that counsel was
ineffective because the record contained “no evidence that he gave
constitutionally adequate advice on whether to withdraw [a] guilty plea.” The
Court then made clear the proper result in a case where the record is silent:

We have said that counsel should be strongly presumed to have

rendered adequate assistance and made all significant decisions in

the exercise of reasonable professional judgment, and that the

burden to show that counsel’s performance was deficient rests

squarely on the defendant. The Sixth Circuit turned that
presumption of effectiveness on its head. It should go without
saying that the absence of evidence cannot overcome the strong
presumption that counsel’s conduct [felll within the range of

reasonable professional assistance.

Id. (internal citations and quotation marks omitted).

11



Numerous courts, before and after Burt, have similarly held. See, e.g.,
Jones v. State, 500 S.W.3d 106, 114 (Tex. Crim. App. 2016) (“When the record
is silent on the motivations underlying counsel’s tactical decisions, the
appellate usually cannot overcome the strong presumption that counsel’s
conduct was reasonable.”); see also Williams v. Head, 185 F.3d 1223, 1227-28
(11th Cir. 1999); Henry v. Dave, No. 4:07-CV-15424, 2010 WL 4339501,
Sallahdin v. Mullin, 380 F.3d 122 (10th Cir. 2004); Hughley v. State, 330 Ga.
App. 786 (2015); Chandler v. United States, 218 F.3d 1305 (11th Cir. 2000);
and Broadnax v. State, 130 So.3d 1232 (Ala. Crim. App. 2013).

Syed does not dispute this general proposition. Instead, Syed’s strategy
is to suggest that all these cases, because of the various contexts in which they
arise, do not bear on how a court should analyze a Sixth Amendment challenge
based upon a failure to contact a putative alibi witness. Brief of Respondent
at 26 & 27, n.3. Specifically, Syed argues that the diverse range of judgments
and decisions by counsel at issue in the State’s cited cases — including a motion
for a new trial (Williams), the decision not to cross examine a witness (Jones),
failing to impeach a witness (Henry), failing to present mitigating evidence
(Sallahdin), failing to call an expert (Hughley), failing to present a character
witness at sentencing (Chandler), and even failing to investigate a potential

alibi defense (Broadnax) — are all different in kind from the “failure to contact

12



a particular, identified alibi witness.” Brief of Respondent at 26. Unlike all of
these other decisions, Syed insists that Gutierrez’s failure to pursue McClain
has only “one side,” see id. at 28, and hence falls outside the uniform precedent
established by these cases that the presumption of reasonableness cannot be
overcome where the record is silent.

Syed’s creative reasoning rings hollow. For one thing, not one of these
courts determined that the petitioner could not prevail on a silent record
because of the nature of the decision counsel was accused of failing to properly
make. The rationale of these courts was based upon the presumption of
reasonableness and the obligation of a Sixth Amendment petitioner to
overcome it. See Williams, 185 F.3d at 1227-28 (holding “where the record is
incomplete or unclear about [counsel’s] actions, we will presume that he did
what he should have done, and that he exercised reasonable professional
judgment” and noting that the “court correctly refused to ‘turn that
presumption on its head by giving Williams the benefit of the doubt where it is
unclear what [counsel] did or did not do[.]1”).

Moreover, Syed is forced to draw specious distinctions to separate his
case from the circumstances of Broadnax. According to Syed, Broadnax
involved “counsel’s failure to investigate one potential alibi defense — not the

failure to contact a particular, identified alibi witness.” Brief of Respondent
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at 26. Syed does not explain why this distinction matters. Nor does Syed
elaborate on why the former would be subject to the harsh outcome of denying
relief where the record is silent whereas the latter would not. Syed further
sought to distinguish Broadnax on the grounds that the alibi in question in
Broadnax “directly contradict[ed] the alibi defense presented at [Broadnax’s]
trial” and was “inconsistent with what Broadnax told trial counsel.” Id. But,
these are also facets of the case at bar. Like Broadnax, claiming Syed
inexplicably departed from his general routine and visited the public library
would have been at odds with the alibi Gutierrez in fact presented that Syed
went from school to track practice to the mosque. (E. 0140, n.9 (Judge Graeff
outlining how Gutierrez presented Syed’s school-track-mosque alibi during
direct and cross examination and in opening and closing statements)).
Similarly, insisting that Syed was at the public library shortly after school was
not what Syed told either his defense counsel or police. Syed disputes the
extent to which the public library alibi is incongruous with what he told police
and his attorneys and with the alibi Gutierrez presented at trial. But those
assessments — how much a particular defense strains credulity or fits with
other facts — are exactly the kind of judgment properly left to the province of
seasoned counsel, not to be second-guessed years later by reviewing courts.

Strickland, 466 U.S. at 681 (“[Aldvocacy is an art and not a science.”).
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Ultimately, Syed’s endeavor to distinguish the alleged failures in prior
cases from the failure to contact a possible alibi witness only reveals what Syed
actually seeks: a new per se rule that finds deficient performance, even on a
silent record, when counsel fails to contact a potential alibi witness, no matter
the circumstances, no matter what reasons counsel may have had for her
decision. Syed’s proposed rule, as explained below, finds no support in
precedent, conflicts with recent Supreme Court jurisprudence, and is far
broader than Syed claims.

B. Syed asks Maryland courts to adopt a rule that counsel must contact
any potential alibi witness identified by a defendant.

Syed explicitly endorses creating a new requirement that, “once a
defendant identifies potential alibi witnesses, defense counsel has the duty to
make some effort to contact them to ascertain whether their testimony would
aid the defense.” Brief of Respondent at 21 (quoting the majority’s decision,
E. 0105 (internal quotation marks and citations omitted)). Syed provides no
explanation for why this is necessary, as Judge Graeff notes, when the thrust
of the witness’s account is already known to counsel. Syed permits no
exceptions to this categorical rule, even where the putative alibi witness’s
known account seemingly conflicts with the account Syed has given privately
to defense counsel and publicly to police. And Syed offers no limiting principle

to confine this newfound obligation to putative alibi witnesses.
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Syed asserts that his proposed per se rule is rooted in Kimmelman v.
Morrison, 477 U.S. 365, 384 (1986): “The Supreme Court has long recognized
pre-trial investigation as a crucial prerequisite to competent representation.”
See Brief of Respondent at 23.

But to justify a blanket obligation to investigate any potential alibi
witness identified by a criminal defendant, no matter what, Syed radically
misreads Kimmelman. All that Kimmelman established is that defense
counsel must conduct “some investigation into the prosecution’s case and into
various defense strategies.” 477 U.S. at 384 (emphasis added). Indeed, the
deficits in counsel’s performance in Kimmelman were conspicuous: “Counsel
was unapprised of the search and seizure because he had conducted no pretrial
discovery. Counsel's failure to request discovery, again, was not based on
‘strategy,” but on counsel’s mistaken beliefs that the State was obliged to take
the initiative and turn over all of its inculpatory evidence to the defense[.]” Id.
at 385. The Court explained that the case presented a “total failure to conduct
pre-trial discovery” and that counsel’s justifications for this failure “betray a
startling ignorance of the law.” Id. at 385, 386.

Thus, under Kimmelman, failing to perform any investigation
constitutes defective performance. The difference between a minimum

threshold demanding some pretrial investigation — which Gutierrez
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indisputably surpassed — and a new requirement to contact all putative alibi
witnesses is the difference between constitutionally competent representation
and something more closely resembling “perfect advocacy,” which the Supreme
Court has repeatedly emphasized the Constitution does not and cannot assure.
See generally Maryland v. Kulbicki, 136 S. Ct. 2 (2015) (per curiam) (“The
Court of Appeals demanded something close to ‘perfect advocacy’ — far more
than the ‘reasonable competence’ the right to counsel guarantees.” (quoting
Yarboroughv. Gentry, 540 U.S. 1, 8 (2003) (per curiam)).

Syed’s proposed rule also conflicts with the reasoning in the Supreme
Court’s recent decision in McCoy v. Louisiana, which emphasizes that
decisions about “what arguments to pursue” are the “lawyer’s province.”
138 S. Ct. 1500, 1508 (2018). In McCoy, the Court ruled that counsel was
ineffective when he conceded his client’s guilt in a gambit to avoid the death
penalty, disregarding his client’s wishes to maintain his innocence. But the
majority distinguished between certain fundamental decisions such as
whether to admit guilt, on the one hand, and strategic decisions about how to
mount a defense, on the other. The former are objectives that the client is
entitled to dictate; the latter are the “province” of counsel:

Trial management is the lawyer’s province: Counsel provides his or

her assistance by making decisions such as what arguments to

pursue, what evidentiary objections to raise, and what agreements
to conclude regarding the admission of evidence. Some decisions,
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however, are reserved for the client—mnotably, whether to plead
guilty, waive the right to a jury trial, testify in one’s own behalf, and
forgo an appeal.
MecCoy, 138 S. Ct. at 1508 (citations and internal quotation marks omitted).
The blanket per se rule Syed seeks is what McCoy confers upon certain
fundamental decisions that the defendant is entitled to make: the requirement
is absolute and inflexible and applies no matter what countervailing reasons
counsel may have had. Conversely, if counsel is entitled to decide “what
arguments to pursue,” counsel must also be allowed to determine how and to
what extent to investigate them. See Cullen, 563 U.S. at 195 (“Stricklanditself
rejected the notion that the same investigation will be required in every case).
To be sure, defense counsel must do some pretrial investigation under
Kimmelman. Cf Hinton v. Alabama, 571 U.S. 263, 274 (2014) (“An attorney’s
ignorance of a point of law that is fundamental to his case combined with his
failure to perform basic research on that point is a quintessential example of
unreasonable performance under Strickland.” (emphasis added)). But without
Syed’s strained reading of Kimmelman requiring every lead to be chased
equally, it becomes clear that the prerogative to determine what arguments to

pursue is also the prerogativé to decide how best to investigate them—so long

as “some investigation” is conducted.
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Moreover, Syed’s alibi-witness rule is particularly indefensible on the
facts of this case. As the State argued in its opening brief and as Judge Graeff
noted in her dissent, (E. 0138, E. 0145), Syed’s counsel already had some sense
of what McClain could offer in terms of an alibi, understanding that McClain
was willing to place Syed at the public library for a short time following school
on the day in question. That is more than enough for a seasoned attorney to
decline this defense angle in favor of an alibi that, inter alia, (a) covers the
entire evening based upon Syed’s habit and routine, (b) does not entail what
Jjurors could find to be a deviation from Syed’s routine, and (c) comports with
rather than contradicts what Syed has already told police and counsel.
Cf. Harrington v. Richter, 562 U.S. 86, 109 (2011) (cautioning that courts
should not “insist counsel confirm every aspect of the strategic basis for his or
her actions” because “[t]here is a strong presumption that counsel’s attention
to certain issues to the exclusion of others reflects trial tactics rather than
sheer neglect” (citations and internal quotation marks omitted)).

Moreover, Syed’s original attorneys had preliminarily explored the
Woodlawn Public library in the early days of the investigation, driving the area
and speaking to the security officer who worked there at the time Hae Min Lee
went missing. Syed baldly answers that this is not enough, that Gutierrez

could not make a judgment about what defense to pursue without doing more.
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See Brief of Respondent at 35-36. In so doing, Syed admits that the
constitutional obligation he seeks to establish is not one that requires “some
investigation,” but is a requirement that can only be satisfied in one way: by
speaking to the potential witness. Such a specific and inflexible rule finds no
support in the Supreme Court’s guidance on the obligations of counsel to
investigate. As the Court said in Cullen, “Strickland itself rejected the notion
that the same investigation will be required in every case.” 563 U.S. at 195.

Finally, there is a subtle bait-and-switch feature of Syed’s argument that
betrays what a significant obligation the Syed’s new rule would impose.
Gutierrez's defective performance was, according to Syed, her failure to make
at least some contact with McClain, an obligation that Syed declares is modest
and insists comes at no cost and carries no risk. But, the prejudice Syed alleges
is the product not of merely failing to contact McClain, but rather of Gutierrez’s
failure to pursue the McClain alibi strategy at trial, which is a far more
consequential and perilous tactical decision.

Syed’s framing of the rule he asks this Court to adopt is therefore
misleading: it begins with a “modest” duty to investigate a witness but then
presents prejudice based upon the more complex decision to pursue at trial a
particular alibi defense rather than another. The proper Sixth Amendment

analysis does not allow an assertion of defective performance and then an
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assessment of prejudice based upon a different error. It requires a
correspondence between the alleged error by counsel and the alleged error that
is the predicate of the supposed prejudice. See, e.g., Weaver v. Massachusetts,
137 S.Ct. 1899, 1910 (2017) (“[Tlhe defendant must show that the attorney’s
error . . . prejudiced the defense.”); Maslonka v. Hoffner, 900 F.3d 269, 273-74
(6th Cir. 2018) (stating that a defendant must show that “this deficiency
prejudiced him”); Thomas v. Vannoy, 898 F.3d 561, 572 (5th Cir. 2018) (same);
Hooper v. Garraghty, 845 F.2d 471, 475 (4th Cir. 1988) (same).

This sleight of hand allows Syed to minimize the burden of contacting
McClain before trial rather than acknowledging the significant burden and
risks of actually calling McClain at trial. Thisis important because it suggests
that the failure Syed needs to establish as constitutional error is not (a) the
failure to contact a single potential alibi witness in the middle of an otherwise
thorough investigation, but rather (b) the decision not to pursue an alibi
defense predicated on that witness and to present a different alibi defense
altogether. After all, that decision — to pursue one alibi defense over another
__ is the one upon which Syed’s prejudice analysis is predicated. But that
decision is also the kind of tactical judgment that seasoned counsel is fully
entitled to make and that neither Syed nor the majority has even thought to

challenge or second guess.
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Put simply, the constitutional rule the majority has adopted for
Maryland finds no support in precedent; invades the traditional province of
counsel as to what arguments to pursue and how to investigate them; and in
practice imputes the full prejudice of a decision about what defense to pursue
at trial to the modest decision of whether to contact a witness.

C. Cullen not only permits, but requires, courts to affirmatively consider
the “range of possible reasons” for defense counsel’s decision,
especially when record is silent.

Syed refuses to accept the clear holding of the Supreme Court’s decision
in Cullen v. Pinholster, 563 U.S. 170 (2011). In Cullen, the Court considered
whether defense counsel’s failure to “pursuell and present[] additional
evidence” concerning a capital defendant’s schooling, family background, and
health history was ineffective assistance of counsel. The Court of Appeals for
the Ninth Circuit originally granted habeas relief and rejected conceivable
justifications for defense counsel’s actions identified by the dissent as
“fabricatling] an excuse that the attorneys themselves could not conjure up.”
590 F.3d, at 673.

The Supreme Court reversed, holding that under the “strong

presumption of competence” of Strickland, the lower court was in fact “required

not simply to ‘give [the] attorneys the benefit of the doubt,” but to affirmatively
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entertain the range of possible ‘reasons [the defendant’s] counsel may have had
for proceeding as they did.” Cullen, 563 U.S. at 196.2

Demonstrating how to conduct the proper analysis under 