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MARYLAND

STATE BOARD OF ELECTIONS
P.O. BOX 6486, ANNAPOLIS, MD 21401-0486 PHONE (410) 269-2840

Gilles W. Burger, Chairman w

Thomas Fleckenstein, Vice Chairman
Joan Beck

Bobbie 5. Mack B\
A. Susan Widerman

June 21, 2006

Mr. Tom Roskelly, Chairman
Marylanders for Fair Elections
934 Bay Ridge Ave., #303
Annapolis, MDD 21403

RE: Senate Bill 478 (2005 Session), Election Law, Early Voting

Dear Mr. Roskelly:

The local boards of election have completed the validation of the referendum
petition signature pages submitted to the Secretary of State on May 31, 2006 on behalf of
Senate Bill 478. The results of the validation indicate that 16,924 names were accepted.
This is an insufficient number of accepted names to meet the 1/3 subinission requirement
and to continue the petition process.

In the letter to you dated June 8, 2006, which was faxed to you on the same date, I
notified you that the petition relating to Senate Bill 478 was deficient and would not be
referred to referendum for reasons stated in a letter dated June 8 from the Office of the
Attorney General. You did not seek judicial review of this determination pursuant to Md.
Code of Election Law Article (“EL”), Section 6-209 within ten days of June 8 as required
by EL Section 6-210(e). Thus, even if you had obtained the required number of
signatures to continue the petition process, your decision not to challenge my June 8
deficiency determination ends the petition process for Senate Bilf 478.

Please fee] free to contact me should you have any questions.

Sincerely,

s
’ Ly &

N et ol u _/ CE A

Linda H. Lamone
Administrator

Linda H. Lamone
Administrater

Ross Goldstein

Deputy Administrator

ce: State Board Members
Office of the Attorney General
K55
FAX (410) 974- 2019 Toll Free Phone Numbper {800) 222 -8683 151 West Street Suite 200

MD Relay Service {800) 735-2258 http://www.elections.state.md.us Annapolis, Maryland 21401
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STATE BOARD OF ELECTIONS
Policy 2001-01

Public Observation of Petition Verification

Juiy 11, 2001
State Board Meeting, Annapolis, MD

The State Board of Elections was advised by the Attorney General’s Office that the
process of verifying the signatures on a petition, described in Maryland Annotated
Code, Article 33, Section 6-207, being a staff function conducted outside any meeting
of the local board of elections, is not subject to the Maryland Open Meetings Act, State
Government Article, Title 10, Subtitle 5, and that, therefore, members of the public are
not legally entitied to be present during the verification process.

The State Board determined that there should be a uniform, statewide policy on whether
or not members of the public are permitted to be present. Accordingly, the State Board
adopted a strong policy against any local board voluntarily permitting members of the
public to witness the verification process.

At the same time, the State Board resolved that the results of a petition verification,
after the process is completed, should promptly be made available to the public.
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AFFIDAVIT OF GEORGE NORBERG

l. I am over eighteen (18) years of age, competent to testify, and have
personal knowledge of the-facts and materials set forth herein.

2, I am employed by the United States Postal Service (“USPS”) as the station
manager for the branch office in the Eastport community of Annapolis, Maryland
(“Eastport Post Office”). In this capacity, I am responsible for the day-to-day operations
of the Eastport Post Office.

3. During the month of May 2006, the Eastport Post-Office received at least
125 pieces of business reply letters addressed to the Marylanders for Fair Elections
Committee with postmarks dated May 20-25, 2006.

4. As a result-of undue delay, caused by inadvertent staffing shortages at the

' Egs__tport-:P‘ost- Office, these business: reply letters were not processed or delivered to the

| ..Maw-lz,_i_ﬁd'crs_ for Fair Elections Post Office Box ina tuncly manner. Had the 125 letters
L _'-_-:a.:d'_d_ress'édi to the Marylanders for Fair Elections 'b_e‘én properly processed and delivered,
aH of these letters would have been delivered to ‘the' Marylanders for Fair Elections Post
“Office Box on or before May 31,.2006.

5. As a result of these undue delays, the aforementioned 125 letters were.
delivered to the Marylanders for ;Fair'El-e;:_tions Post Office Box on June 6 and June 7,
2006.

| _ 6 Neither the USPS, nor the"-Ea’stpo_li"Poéft Office, nor any other emp]‘oyec
,_tfhefe'of, ja‘dmi_ts any Hability or wr@ﬁgdo'il.lg.in -cenn‘é_ét»io'n with this matter, As stated, this

: mattcr -'a_i‘és:e:‘és aresult of _ingidvcfcen‘t‘ SZtafflng,:31lortz§ges. :
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1 SOLEMNLY AFFIRM under the penalty of perjury:.and’ upon .personal

knowledge that the contents of the foregoing affidavit are true.

Date ' George Norberg 6
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Dowwa HiLL Syaton
Maunten M. Dove
Deputy Attorneys Geners]

1 Josere CURRAN, IR,
Attorney Genersal

Mdavis@nae stale.md.us

E-MartL

STATE OF MARYLAND (410) 576-6356

(410) 576-7036 OFFICE OF THE ATTORNEY GENERAL

TELECOMER No WriTer's Direc Diar No,

Avril 25, 2006

Ms. Linda H. Lamone

Adminstrater, State Board of Elections
P.G. Box 6486

Annapolis, MD 21401-0486

Re:  Summaries of SB 478 and HB 1368 for Referenduin Petition

Dear Ms, Lamone:

This letter provides the comments of this Office with regard 10 the request by
Marylanders for Fair Elections for an advancs determination of the accuracy of their
summaries for the petitions 1o referendum of Senate Bill 478. 2005 Laws and House Bill
1368, 2006 Laws. Under Asticle X VI, §4 of the State Counstitution, each paper that is part
of the petition “shall contain the fuf] text, or an aceurste summary approved by the Attorney
General, of the Act or pant of Act petitioned upon.” Similarly, under Maryland Code Ann.,
Election Law Article ("EL™)§6-201(c)(2), cach signature page of sucha petition must contain
either “[a} fair and accurate summary of the substantive provisions of the proposal® or “the
ll text of the proposal.”

Senate Bill 47§
We suggest that the summary be amended as follows:

- For the sake of claritv, the reference to Senate Bill 478 should be followed by the
language “200% Session.”

. The summary should include 2 statement thas the bill adds tothe Election Law Article
anew §10-301.7.

200 Saint Paul Place ¢ Baltimore, Maryland 21202-2023
Main Office (410) 576-6300 » Main Office Toll Prec (888) 743-0023 « D.C, Metro (301) 470-7534
Consumer Complaints and Jaquirics (410) §28-3662 + Health Advoeacy UnivBilling Complaints (410) 528.1840
Health Advocacy Unit Toll Free (877) 261-8307 + Homebuildrts Division Toll Frec (87732594525 « Telephone for Dens: {410) 576-6372

W mar remen —d
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April 25, 2006
Pege 2

. The reference to the hours during witich early voting is availabie snould be chanzed

as followe: after the phrase “for § hours cach day during the prescribed period,” add
“supesseded by Chapter 6], Laws of Maryland 2000.

. The phrase “in the voter’s assigned precinct on election day or . . .~ should be added
before “at an ecarly voting place in the votet’s county of resxdence.”

. The summary should add that the bill has become effective as Chapter 5 of the Laws
of Maryland 2006.

House Bill 1368
The summaryv does ot disclose the following:

' By operation of Section 5. Sections 2, which contains many provisions to which the
surmmary refers, and 4, which raquires that certain regulations be adopted by 2 local
board, apply onlv fo Raltimore City Board of Elections ("Baltimore City).
According to the Maryland Department of State Plannmg the definition in Section
5 in fact applies only to Baltimore City.

. Sections 2, 4, and 5 shall remain effective untl June 30, 2008, avwhich time, with no
further action required by the General Assembly, they shall be abrogated.

’ A report on same day tegistration and voting is to be filed by the Office of the
Attorney General and the State Administrator of Elections with the General Assembly
on ot before December 31, 2006,

We have identified suggested changes to the summary and have noted the provisions
of the Election Law Article to which they pertain:

‘ EL § 2-102(c). The powers and dutizs of the State Board are 0 be exercised by an
affirmative voie by a supermajority of the members of the State Board.

: EL § 2-103({c)(3). This provision applies only to Baltimore City.” The-Statc Board
of Elections does nou. e st op behalf of a registered voter or an applicant for vater
regisration: rather, the statute states that “a yoter ar applicant who has petitioned
under paragraph (2) of this subsection may file the suit for injunctive reliefif the State
Administrator declines or fatls to file suit,”



Apri) 25, 2006

Page 3

EL §2-201.2(a)(2)(i). This provision applies only to Baltimore City, The language
in the petition sununary “{r]equiring local boards of election to adopt regulations
relating 10 determination of voter registration eligibility and procedures and timetahles
for obtaining and processing information about voters’ change of address” ig
inaccurate because the starute only addresses changes in voters’ addresses and
eligibility status. The word “ehanges” should be added directly before the phrase
“voter registration eligibility.”

EL § 2-206(b). This provisien applies only to Baltimore City. This sub-section
should read “[7]equiring local hoard of elections’ election director to make regular
publicreports, on a schedule determined by the State Administrator regarding the
number and types of voter registration epplications received, accepied ang rejected
and list the reason for rejection.”

EL § 2-202(b)(11). This sub-section should read “[e]stablishing administeation of
voterregistration and absentee voting for battotsat nursing homes and assisted living
facilives in accordance with procedures established by the State Administretor of
Elections.”

EL § 2-303 (a)(2)(i). This language amends Senate Bill478. This sub-section should
read “[rlequiring local boards of eloctions 1o establish a separate voting precinct on
the campus or within one-half mile of the campus to specifically serve of a private
or public institution of higher education provided the insttution has at jeast 500
registered voters who are students, faculty and staff who attend or work at the
ingtitution.” :

BL § 10-301.1(b)(2). This sub-section should read “[cThanging carly voting hours

from 8 hours a day to thirteen hours a dav running from Tprevered-tinre—Grom

7:00 ALM. to 8:00 P.M. each day.”

EL § 10-301.1(c)(4). This sub-section should read “[rJequiring that State Board of
Elections and each local board to inform the public about early voting and the
designated locations in their respective jurisdiction through various forms of media,
including a series of public service media angouncements, mailings to aj)
registered voters, and other efforts.”
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Apri 25,2006
Page 4

’ BL §2-206{2)(12). This provision applies only to Baltimore City, This sub-section
<honld read “requiring the elsction director, upder the guidanae of the local election
board, shall to ensure thet there ‘s a1 jeast one working voting machine o device for
every 200 registered voters ar each polling place.”

We also wish 1o call to your attention certain matters that do not relate divectly to the
petition's format, which 15 the subject of the advence determinaton, but that wall relate te
whether these bills ultimately may be peutionedto referendom. Withrespect to prior petition
efforts, this Office has concluded that a petiton drve for referenduin must occur
immedistely after the session of the Legislature at wich the will 1§ initaliv passed by the
Legislature. See Letier from Assistant Attorney Generals Robert A Zarnoch and Bonnie A
Kirkland to Honorable Donald H. Dwyer, Tr (April 26, 2003) (copy attached). In addition,
ip 1077, Attorney General Burch concluded thet, if the General Assembly repeals or amends
a referred bill in good faith, the referepdum concerming the original legislation should be
removed from the ballot. See 62 Opinions of the Attorney General 405 (1977).

In the case of the petition iv question, we have advised you that, based on Article XVI
ofthe State Constitution, you arc the appropriate official to make the advance determinalion.
In making your determination on any revised proposal related to SB 478 and HEB 1538, yvou
are authorized fo approve a summary that is consistent with this lettes, If vor have any
questions about the approved summary, nlease do not hesizate 10 contaci vs.

Very truty vours,

N f’\_.w { A

Mark J. Davis
Assistant Attorney General

WAL (7o

Nichole C. Gatewood
Sraff Attorney

o¢: Tom Roskelly, Chaizman, Marylanders for Fair Blections
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Ropert A. ZarnocH
Assistant Arrerncy (General

1. Joseen Cugxan. Jn
Counsel 1o the Genzeal Assembly

Arronnrey GENERAL

BonNIE A, TQRKLAND
Karmryn M, Rows
Sanpra ] Conen
Assistant Atarncys Genesal

Donwa M Sraros
Maurzen Dovr
Digpun Aripracvr General

Tre ATTORNEY GENERAL OF MARYLAND
Orrice or COUNSEL TO THE GENERAL ASSEMBLY Corrected Copy

April 26, 2005

The Honorabie Donald H. Dwyer, Jr.
1432 Isted Rd
Glen Bumie MD 21060-7407

Dear Delegate Dwyer:

You have requested advice on the tmpact of a gubematorial veto :n May, 2005 and
2 legislative overnide of that veto in 2006 on a successful referendum e ffort completed within
months after the 2005 regular session. Your inguiry arises 1n the context of the present effort
to petition to referendum SB 796 (Medical Decision Making Act of 2005). The Governor
has not indicated whether be will sign or veto the legislation or allow it to become law
without his signature.  Pursuant to Article I, §17 and Asticle III, §30 of the Maryland
Constitution, the Governor will have 50 days or untt) May 31, 2005 to male his decision - -
the same day the initial batch of referendum signatures must be filed. Your specific concem
s whether a successful referendum effort in 2005 would be blocked by a veto override in
2006 and whether these events would necessitate a new referendum drive.

For reasons detailed below, 1t is our view that, regardless of the possibility of a
gubernatorial veto or Jegislative override, a referendum effort must occur immediately after
the regular session at which the legislation was initially passed. With respect to SB 796, the
initial required signatures must be filed before June 1, 2005, Such areferendum drive cannot
begm in 2000 following legislative avenide of the veto. 1n addition, 1t 1s our view that cven
if the I}l were vetoed, it would be necessary for the referenduny signatures to be validated
promptly. Finally, if legally sufficient signatures are submitted by the May 31 / June 30
deadlines, the effectiveness of a legislative override of the veto would nevertheless be
suspended as a result of the previously gathered signatures.

Constitutional Provisions

An cffort to petition to referenduma bill passed by the General Assenmibly s governed

104 LFGJSLATWI. SERWCF° Bunping - 90 STavs CirCLE - ANNAROLIS, MARYLAND :_14@3 1991
T I T R O T S T T b 'S TP S -
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The Honorable Donald H. Dwyer, J1.
Page 2
Aprii 26, 2005

by Article XVIofthe M aryland Constitution. Section 1(a) of Article XVImales it clear that
a legislative override of 2 vetoed bill is subject 10 being petitioned to refcrendum. Ttprovides

that:

The people reserve to themselves power known as The
Refercndum, by petition to have submitied to the registered
voters of the State, to approve of reject at the polls, any Act, or
part of any Act of the General Assembly, if approved by the
Governot, or, if passed Dy the General Assembly over the velo
of the Governor. (emphasis added}

Other than this reference 10 veto overtide in §1(a), no-other mention is made of a veto
o7 a veto overide in the Article. Thus, no special procedure 15 set forth in the Constitution
ior such occurrences. Rather, the procedures for petition-gathering in all circumstances and
the governing thme-frames are set forth in §2 and §3 of Article XV Specifically, §2 states
that, except for an emergency Jaw, no law shall take effect “until the first day of June next
after the session at which it may be passed.” Section 2 goes on to state hat such a law shall
ne referred 1o the voters before “said first day of June” a referendum petition is filed. Fora
public general law, Section 3(a) requires the collection of signatures of three percent (3%)

of certain qualified vorers and §3(b) provides thi!!

[f more than ope-third, but less than the Al number of
signatures required to complete any referendum petition against 777
any law passed by the Geperal Assembly, be filed with the

Secretary of State before the first day of June, the time for the

Jaw to take cffect and for filing the remainder of signatures 1o

coroplete the petition shall be extended to the thirtieth day of the

samc month. with like effect.

Becaise most regular session legislation is not passed until April, referendum petitioners
ordinanly have less than two months to obtain the needed signatures. The effect of a
successful petition dnve is the suspension, of the bill petitioned. Section 3(c) states that

In this Article, “pass'” or “passed” means any final action upon
any Act or part of an Act by both Houses of the General
Assembly; and “enact” or “enacted” means approval of an Act
or part of an Act by the Governor.
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The Honorable Donald H. Dwyer, Ir.
Page 3
April 26, 2005

And § 3(d) provides that:

Signatures on a petition for referendum on an Act or part of an
Act may be signed at any time after the Act or part of an Act s

passed,

The last two provisions were added to the Constitution in 1976. See Chapier 548, Laws of
19767

Arnalysis

There is no Maryland case that deals with the mterplay of a veto / veto override and
a referendum cffort. Nor have we found any precedent in any other jurisdiction on this
issue.? Thus, the issue you have raised is cleatly one of first impression.

In our view, the best approach to resolving the question you have asked is to weigh
the possible constructions of the pertinent Article XVI provisions in conjunction with the
purposes of the Referendum Article and in light of the consequences of alternative
constructions.

1. Year-round signature-gathering,

One possible reading of the relevant provisions of Asticle XVI is that, in the case of
aveto, referendum petitioners need do nothing before May 31 following the passage of the
bill. Rather, they could wait for the bill’s veto and then have until the following May 31% to
gather signatures in anticipation of suspending a veto override. In our view, such a
prolonged period of signature-gathering is at odds with the scheme envisioned in Article
XVL. In addition, it appears inconsistent with §2's focus on the June 1¥ “after the session at
which {the bill] may be passed.”

! The purpose and relevance of these provisions are discussed at p.4, infra.

: Jtis not surprising that there is a lack of authority on this issue. In most cases,
a veto of a bill would satisfy the referendum petitioners and a veto override would be the’
exception rather than the rule.
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The Honorable Donald B. Dwyer, Jr.
Page 4
Apn! 26, 2005

2. Following vear stgnature-gathering

A more plausible reading of Article X V1 is that the General Assembly’s “passage” of
legislation overnaig gubernatorial veto - - typically in January of the year following initial
passage - - triggers anew right to gather signatures untit Mayv 31 7 June 30 of the subscquent
year. One prepuise for such an argument is that §3(¢) of the Reforendum Article defines
passage as “any final action” by both houses of the General Assembly and does not include
in the definition of “enactment” a veto override. However, these defimtions were a relatively
recent addition fo the Referendum Article and are completely unrelated 1o the interplay of a
veto / veto override and a referendum effort, :

In 1976, § 3 was substantively amended to reduce, from one-half to one-third, the
number of signatures required 0 be submitted before June 1. Chapter 548, Laws of 1976.
The remainder of the necessary signafures continued to be requited by June 30. The
Jegislation also provided that:

If an Act is passed Jess than 45 days prior 1o June 7, itmay not
become effective sooner than 31 days after its passage. To bring
this Act fo referendum, the first one-third of the required
number of signatures $0 a petition shall be submitted within 30
days after its passage. 1f the first onc-third of the required
number of signatures is submitied to the Secretary of State.
within 30 days after its passage, the time for the Act to take
effect and for filing the remainder of the signatures to complete
the petition shall be extended for an additional 30 days.

Fusther, the Jegislation included a definition of “pags™ and “passed” to mean any final action
upon any Act or part of an ALt by both Heuses of the General Assembly and “‘enact” and
“enacted” ig mean approval of an Act or part of an Act by the Governor.' Finally, the
legislation expressty authorized signatures on 2 petition for referendum 10 be signed at any
time after the Act ic passed. :

The intent of Chapter 548 was [0 ensure an adcquatc time to gather signatures on. s
referendum petition before the effective date of the bil]. The legislation accomplished this

! The definition of “enact” appears to have been keyed to a provision in the
legislation as introduced but later stricken. See Chapter 548, Laws of 1970.
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The Honorable Donald H. Dwyer, Jr.
Page 5
April 26, 2005

in scveral ways: fust, it provided for the case of an extended scssion of the General
Assembly, by extending the time period for collecting the requisite number of signatures 1n
such a circumstance, Second, the legislation clarified that petitioners could begin to collect
signatures as soon as both Houses of the General Assembly passed a target bill, rather than
having to wait for the Governor's action. A period running only from the time of the
Governor’s action, which could occur any time between Sine Die and 50 days later, could
result in the petitioner having only a few days to gather signatures before the June 1 deadline,
Third, while not changing the overali number of signatures required for a successful petition,
the bill reduced the number of signatures (from one half to one third) that would have to be
collected by the May 31* deadline.” Fourth, in the case of late enactment, the bill moved the
earliest possible effective date (31 days after passage) to be consistent with the petition
process and to prevent the bill from taking effect while the petition process is still underway.
Review of the Bill File on Senate Bill 639 and discussion with current and former members
of the General Assembly and then-commitiee staff confirms that the intent of the legislation
was to ensure adequate time to collect signatures between the passage of a bill and June 1.
The changes were not intended 1o alter the procedures or time frame for pctitioning to
referendum a bill becoming law after override.

There are additional reasons for rejecting a subsequent year petition right following
2 gubematoria) veto. It could more than double the time that the petitioners have to gather
signatures. For cxample, if a veto override occurred in January - - as is typically the case - -
petitioners would have roughly four and a half months to secure the necessary signafures,
rather than less than two months that would ordinarily apply following a regular session,
Moreover, because Article 1), §17 of the Constitution ordinarily makes Jegislation effective
30 days after a veto override, it would be utterly inconsistent with Article XVI to have
legislation take effect after an override, only to be suspended on June 1%, The essential thrust
of Article XVIis that a new law, if properly petitioned to referendum, does not take effect
unt] the voters have spoken. Forthese reasons, we believe that the Referendum Article does
not permit a referendum drive with respect.to a veto override fo begin the year following the
mitial passage of the legislation.

4 As introduced, the bill would have required the first one third (as opposed to
one half) of the required signatures to be submitted beforc July 1, with the remainder due
before July 15". While the reduction fo one third of the signatures was retained, the
provisions relating to July 1 and July 15" were amended out to retain the May 31% deadline
with a 30-day extension for the remainder
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The Yonoraple Donaid 3. Dwyer, Ji.
Page
o

April 26, 2003

3. Signature - gathering “mext after the session” at which the bill passed.

erendum provisions of Article XV, we
believe, more fellv coraports with the purposes ofthe Referendum Article. Re zaréless oithe
possibility of a gubernstorial veio ond 2 veto override, the petioner has until May 317 “next
fter the sagion” atwhich te bill was passed to gather the sigaziurss. Such a construction
does not excessively expand the. signature-gatherng period or result 1. the zaomaly of
legpslation talgng effect only w0 oe subssquentty sugpenced.

The last proffered construction of the ref

In our view, e best constuction of Arficle V7, is that, regardless of the possibLity
e 2 referendurn. effort must take place

of a gubcrmztonal veto of legislative overnds,
irmediately after the regular sessiop et which the legislaticn was injvally passed.

Miscelloneous Tssues

17 the necessary signatures axe timely gathered in 20035 and & veto shouid cecour, we
beliove that, i€ e successful cverride should alsc rake plsce in 2006, the proper rasult should

e fhe suspeasiop of the effectivensss of the measure. This should be the case despite the

Gictates of Asticle 11, §17 that Jegislation teke effect 30 days after the override. Lestly, we
velieve that, if the bill in question were vetosd, it would be nrcessary for the Sseretary of

Srate and election officials to accept the petition and prompiy validate the s51gnAtures.

Sincerely,

| ,@) w,"l‘/u G. vk

Robert A. Zarnoch
Assistaint Artorney General
Counssl to the Geperal Assembly-

! A ) ' )
<

Bornie 4. Kiridand
Assistant Attorney General
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PASSED DUBIUG TEE LAST TEN DAYE OP h EESOLALR 05 ZPECLAL
SESSTOY S§BALL 2L SERLED WINH THI GREDAT. REEL LED BRESENTED
BY THE PBREINING OFFICEE  OF THEE JBONSE IR wHICH IT
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ORISINATED TC THE GOVERNOR NOD LATIR TRAR 33  L[AYS 4PrEnm
ATIONBNMENT.  QITHIN 30 pavs RFTIR PRESENTMINT, ] it ae)
[OTHE GOVITNDR ) h2 approves he skall S18n it, but 3f pot
Ao 2hall  raturn it with nis obirctions to the House im
vhich it orijingted, which Hopse chall gnter the
oojections  at  large pnp ity Journal and procesd <o
racensider the p311); if, 2iter smueh Teconsideration,
three-fifths of tha f2nbats elected to that House shall
Pass the BAIl, it shall be sent vith the objecticns  to
*he other Houae, by whreh &% shall likedwise he
reconsidered, and jf j- Pass Ly  thvee—~fifths gf the
Bemhors  elected to that Houae it shall becons a law: but
in al1) =zuch cases the votes  of  Loth  Houses shall be
determined by yens and nays, and wie names af the persons
voring for  and against the Bill shall s evtered on the
Jourtnal  of each jHeugze Tespectively. If any 9i11
PRESENTEL I0__THE GOVERNGE YHI1EZ THE GENERAL KSZEppLY I8
IR SESSTON =ball net be recurnad rty ITrhe Governpil] g4Iz
NITR HYS DBJIECTIONS within siz days {Sundays axcepradi,
[lafter it cugiz have been presented g hiw, W#RILT —HE
GENERAL ASSENBLY I5 IN SESSION,}} tha fame shall be 2 jaw
in  like wmamner as if pe sighed it[, uniess the senera)
‘isembly shall, by adjournmeat, srevept srsg tetura, in
¥hich case it zkall noe e 3 lax} s Unless the Ganoral
hsseebly shall, wv aijongnment, nrevent its _retuzn, ip
Mbich case it sh:1]l no- be 2 ilaw.

ARY BILL PRESE¥TCD. TG ~3E GOVERNOR WITUIN STy hYs
SSURDAYS =XCERTED) , PRIOW TO ADIOURNMENT OF ANY SESSIQH
QP _THY GEKERAL SSEMBLY, OR_LFTER ILCH DIOGRNNENT, SEALL
BECURE LiR_ HITHOUT TYL GOVERNORI g SIGRATORE UNLESS &
SHALL 9E VETHED BY _THE GOVERNOR HITEIH 30 DATS APTER 113

PERSENTHEWT. —

i3

¢

i

hay bY)I f[{whiew is)] 350 vatoed. by the Govetrnor
{[follouing the adYjournaent of the Gegperal Assembliv i),
ot any bill which fails to bacone 3 law Ly reasen of npar
having bheen signed by the SOveTrnoc- following the
adfournnant of the Geperal Assembly, ] shali be returged
to the Youse in which it originated, intediately afser
said  House shall bave organized at the next tegular or
Special seszion of the seneral ksseably., - 5aid biil aay
thel be reconzidered ACTArding to the procedure spagified
hereinabove, FLIE tha hii: 1317 any BILL [passed) ENAGTED
ov¥er  the vato 5f the Govermor, ([it ] NR ANY BILL wWulry
AHALL 2ECONE LAY is ILE_RESULT OF THE FAILOBE oF THE

SIVIPNOE 70 BCT KITHIN THE TIKE RFRZLF AROVE SPECIFIED,
hall cake nifece [on June 1 follosing, 1" 30 Davs AFT DR
H

a
E GOYERNGT'S VETH 13 UVER-RICPDEK, 08  ON  THE Lansz
SCIRIED IN_TH BILL. AHICHDVEP 715 LATER, wmlews the

<

Brll i an EmETganCYy measurea {[toj]"~£§_WHICH EVYENT 1T
SHALL tahe effact whan Lpass24) ENACTED. ¥o such vetgad

1 shall ne Laturned +y  the- Legislature waen a gev
2Reral  Assembly of iryland has been zlectad”and swory
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“ince the LaSuATE ol whE vetoed Birl.
LTI THE GOVEREUR WEITHI syeyt Kol YETORS THE EILL
fI“hTL THL HEREIN PLESCHIRED, THE EILL SHALL  DRECOEE
LEW. 1)
wye favernor Sball LaVe power 1o cisapprove of any
isew o iteme cf emy 4i1%L: maring appropriztions of money
nnb soing distinct i-apz, and thé pars Or  PArss o
shall re r~' law, =né the item of 3%

%21l amDpC ovod
avp;ugh_cr inns disapproved sha ‘l be voLl ULI€SE
ssgoTaimg e the Tules of Jigitatines presciibisd £o
3¢ »f othey BAILLE OVST LRE Erecutive wETO.

cromypK 2. APD BE N7 TORILIR ENLCTIL, (Three—tTiitha
¢f all toe mealbels slec=ed to eatt  of the  LTwWo  Houses
cobcuciangy , That tne foliowing he and the sale 15 beneby
DLopoGed 2 ap amendment to Sectiosm 46 and 31 of hoticle
TLI ~ Legiclative Repa-tment, © +he Copatitoenion  of
varylapd, the save, i adopted DY the degally gualiiliied
wvoieTs of the Iiase, as pecelp nravised, o DECOMe S pactt

£% the Ceopztitutian of karyland:

rreiclae TLI -~ Lsgislatiue'napa:tmeht

30.
Fuery oili, veel pagswé of tpe Gepas

e wiud the Grest Sezel, suell be T

TIDING  SFFICEIR GF miE BOGSE IE WEICE
. Gove-nonl , who. ] FOF wlS APPROVEL
ar vRESAGE IF THE YD Daal ARElE3Ly 15
TTLL1] ALk BILLS FRSEED DURING [LTHE AL
PIGULLE 0D SPECIML szesILyyE SAALL D
SUGVEPFUK PG HLF ARPPIOVAL ME LATSR THEW
LFTER  ADYOURRETHT. auTRIN 30 UAYS
[[T4% 3ovERALE, 11 L [lhe}) ZEE OVERROE
THE BIii, HE Sbail sign the shime AP she
precizing oflficers au?  Chiel Claylks
flause of Delegatas. [very Lav shall be
office of &he Court oFf hoverals E

n

printed, publishad and ce
The severas Courts, &n
hevstpfare usbal in this Srats.

ed by the Hanetal pasem:ly  shall take

ass
sffacs, wntil The fairst day oni June, .peTt &fter  Lhe
sagzian, et vhich it may }va passed, bnless it De
atpnTwise SAPIERSLY foclarad Shataia. ) A LhW PASSED BY
THE ”EHPRKL hehe BMBLY ’HALI -AlY BFPFECT_THE FIEST DrY OF
JORE NEXT LFTER THE 385 10h AT »BELCY 17 KkY EBE TLSLSED,
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GNLE353  IF BE__OTHERWRISE SYPHESSLY  TECLARED THERELN OO
PROVEIDER TCR_IN THIg_CQHSTITwrlvH.

[{TYZ GRNBRAL R3STH2LY Aay &Y PUBLIC  SEUBNAL  LAM
PSTHILIGYH & DNIPOXd ZEFICTIVE DATI POW ALL BILLS ®RICH IT
BASSES ARD WHICY AFE SIGHNED BY THE GOCERNOR. I KO EVENT
SHALL ANY BYILL FARE EPFECT PRICRA To 3D LAYS APTER IT UAS
aEpEd SIGRED 3V THEL GNYIENGE USLESS  IT 35 AN EXPEGINCY
weASHOE  TY TAKE TPPECT CWAEN  EWACTED, S¥D THE GENIRAL
RESTYMBLY MAY SSTABLISH X LATER EFPRECTITE DRTE IK MY DILL
#RICH 1T PA3SZS. IF Tef GOQUVERNOR REITUER EIGHI  HUZ
VETO25 THE DBILL RT*HIN TUE TIME HEREIN PRESCRIEDY, THE
oLt S#ALL DRECOHME LA,

EILLS PASSED OFER THE GOVERNOR'I  VITO  3RALL  TRKE
EFTRCT 30 LARYS ATTELR THE GOVIHMKOR'S VETC IS QVER~RTODNY
Of AT A LATER DATE IF SPECIFIED iId THT BILL.

SECTION 2.  AKD BE IT PUHTHEER LHACTED, {Three-fiftn
of all the members elected to each of ise twc House
ﬂoacvt::nQ-, That she follewing be snd the seépg i5 hazeh)
propess as an zmepdment to Section (&), I and J{L} of
&rticle Iv7 — The nRefer=ndum, c¢f ibe Coastitwiioo
warvland, the sane, if sdonpred by the legaliy gualidi
voters of the State, as heretn provided, =¢ become a par
af the Conztitution af Hawyland:

Q .
e .‘:hr*r"\“- [HI ]

irticle IVI — The Beferendus

1

(2} The peopls reserve td themsalves poMel  Xnoud
a2z Tae RAeferendun, ny pe’ition to have sukmitted %o the
reql“”arpa voters of +he State, to appftove gt reject at
the 710L18, apy Act, or part of any kot of the Gmneral
Assewzly, if appwoved by the Governor,}] [er.}] [[&f
paszad by the Genesral ikssembly over ‘he veto of the
Govecnot; ORF IF THE EILL BECQMES Law  &ITd400T TRE
SIGNATURE OF THE GOVERWOH. }3

=1
(]

(3]

Il
—
—

fRo 12
shall sake @

1 ANY BILL enactec Ev the fenaral Asseshly

£
after the e

4

C

e

er 1] {entil tae first 4dav of Juns next
sion at which 1t may be passed, ) [[30 Davs
L
3
<

#TTER IT dAS N SISNLD BY THE GGYRRNOG, OR AT A LATRR
DaTE IT IR ITD  IY TRE BxLl, wnizzs it)) {contain)
[{CONTAIRS a tieon Jeclating zuch lazv an enecqgency  lav
and NRcessacy Lot tha  abmediate prese:vatiéq Bt the
publys nealth or safaety, and ocassed uvpen a  pes  and  hay
vnte suuportesd Ly threenfifths of all the mepkers elected
ta  each ol the two Hongses of  tne GaneTal Assambly

providzsd, bowever, taat s3lc sarjod of zuspensico may DLW

£
s
T
L
Sa
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KDY LekE OF mLEYLA¥D [Th. El2
a5 provided b Suctinh i iz aersal. i

ree dav of duns) {1, RITHIN 3 LEYs O
5 Tna BT TRE GOYERNOE, nE THT QYEREIDING Or
B Gy RITHIR 30 NAYS ATTEP THE BILL BECOKLL  LAR
wrpdaaT  rER sIGRRTUREG) [ OF [HE GUYLENDB, Ok PRIOR TO

"

L= )

mnp LATER TVVECTIVE DRTE SECITTLL TR TEL BILL, uneTE
fhail  have Geen  faled  witao the s3ezpetany of 1) [thel
fatate 8 p?:ixléu 1p retar to oA vone oiothe people  any
am o in thi®

ie)

lau or Lar* of a l1law caniatlne of Terereniold,
hTiicle provided, vhm  Seme zhall e referted D7 thg
Sesrotary of Ttate to sush vote, apd sball notT Lecome &
13w or tzke effest unril whirny Gevs atten itE apuroval
o a mgjopity ef whe eleciors wating thereod at tha wuerl
epsuing siaction held —hrougheul the state fof paghers ui
the Epuose of RepresSentitives of the Uuitsd States. D
arecsapcy  law spall rmesan s forae nd srapding such
‘mevition, hut srall stand Tepealsd % days afrer
raving lesh rejected DY a rajority che gualified
elecinrs voting thereod; provided, hovwever, thet 0o
seashre GCoeating  OF ajolishing any cifzce, of changing
the zmalarv, t&IL or Guty of any officer, oI grabprling &Ny
feapsnise of  sperial pravilege, ov cTesting any vezred
cight or iptarest, chall TR enacted as am chergercy law.
o lav wating arny 2ppropriztion fol paintzining the State
covernment, er For maiptaiuing oF siding any public

?

ot
i

Q M
thorF b
s I

ivetitvcior, uot. rxoeeding the uert previons
appropriztisn  for  thm sane purpoze, Thall he zubject <o
rejection or rewmeal wndec +his Sectilon. The 1ncreass in

any svzh appropriztion ifof peintainpang or aiding &nv
public ins=isnvion shall ooly take sifect as in %he gase
0% other laes, and such increase o any part thereol
specified in  tha petizion, may he referred to a voile ol
the paorle vpow peticion. 1]

[y

(&Y If wore thal opo—-half, hut l=ss than <0< fudl
numoer  0F §ignatures rrguirad to cotplete aay refecendum
prtition egaitst any lav passed Ly the Ganerml hrsasbly,
we filed vith THE Secreisry of state ]} [before the first
day of dune, I [[WITHIN 30 DAYS AFTER IT &5 BiTHER BILN
ZIGRED EY  THE  GOVERNOE  OR THE  GOVEENOR'S YETD 35S
OV ZERINLEINR, DR WITHIN 30 DATS AFTLR LT H4AS DECOME LA¥
YFTHOUT THE GUVERWDDE'S SIGRRTURE, the tipe ZTor the lav to
tane cftest, andé for filing the remaind2:r of szignatures
Lo complets tas potitien  shell  be eytendedf) [to the
histieth day of the zame montk, ] {[FOF THEREY DAYS
YREREAFTTE, with like effect. ]

egeTION ({4 ]Y 2. AND BEIT FORTHER SHACTER, That
the aforeqoinog s2Ctiou hereny pruposed as ap amendpant to
the Constitution of hLaTviand, av the npert gqeneral
elemsion to be held in 1bis Ttaze in Kovember, 1874,
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shall 2o swhmittod  to the legal and gualifisd voterls
theranf for their adoptien ar rejaction in  pusswance of
directions econtained in Article XIV of the Coenstitution
of this State. Aw that gencral electioca, the vote on
this propoced amepdneot to the Covnstituotion shall be by
kallnt, and uvvon sach ballot there shall be printed the
words “For the Constitutional Amandments® anéd "Against
“he Copstitutional Amendmeats?, as nov provided Dby lav,
Iesediately after 7he election, all rceturns shall be made
te the Governor of the vote for and against the bronposed
anendment, as dirzacted by Article 11V of the
Cepstitution, and  {further proceedings had in accordance
wich Article XIv.

Approved way 31, 1974,
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VETO DATES - 1965 - 2006

Last day of Session

Tast velo date

April 10, 2006

I Mav 26, 2006

April 17, 2005

May 26, 2005

April 12, 2004

May 26,2004

Apil 7, 2003

May 22, 2003

April 8, 2002

Mav 16, 2002

Apnil 9, 2001

May 17, 2001

April 10, 2000

May 18,2000

April 12, 1999

May 27, 1096

| Apnl 13, 1998

May 21, 1998

April 7. 1967

May 22, 1997

April 8, 1996

May 22, 1996

April 10, 1995

May 24, 1995

April 11,1994

May 26, 1994

Apnl 12, 1993

Mav 27,1993

Apul 10, 1992

May 26, 1992

| April 8, 1991

May 24, 1991

April 9, 7990

May 25, 1990

April 10, 1985

May 25, 1989

April 11, 1988

May 27, 1988

Apnril 13, 1987

Tune 2. 1987

Apnl 7, 1986

May 27, 1985

April 8, 1985

May 28, 1985

[ Apnl 91984

May 29, 1684

Aprii 11, 1983

Mav 31, 1983

April 12, 1982

June 1, 1982

April 13, 1981

May 19, 198]

April 7. 1980

May 27, 1980

April 6. 1579

May 29, 1979

April 10, 1978

May 29, 1978

| April 11,1977

May 26, 1977

April 12,1976

| May 17, 1976

" April 7, 1975

May 15, 1975

April 8, 1974 May 3%, 1974
Apnil 8, 1973 June 1, 1973
| April 8, 1972 fung 9, 1972

[ 4pril 12, 197]

May 28, 1971

March 31, 1970
| VL

May 26, 1970

March 25, 1969

May 2§, 1969

March 26, 1968 May 7, 1568
March 28, 1567 May 4, 1967
{ March 29, 1946 May 6, 1966

| March 30, 1565

May 4, 1965
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IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY, MARYTLAND

THOMAS ROSKELLY, et al., : @ Y

Plaintiffs,
V. : Civil No. C-2006-11%044

LINDA H. LAMONE, et al.,
Annapolis, Maryland

Defendants.

- - - = - - - - - - - - - - x June 29, 2006
MOTIONS HEARING

WHEREUPON, proceedings in the above-entitled matter

commenced.
BEFORE: THE HONORABLE PAUL A. HACKNER, Judge

APPEARANCES :

FOR_THE PLAINTIFFS:

JOHN H. WEST, Esguire

JAMES H. WHEST, Esquire

409 Washington Avenue, Suite 10101
Towson, MD 21204

FOR _THE DEFENDANTS :

ROBERT ZARNOCH, Assistant Attorney General
MARK DAVIS, Assistant Attorney General
Maryland State Board of Elections

P.O. Box 6484

Annapolis, MD 21401

CompuScribe
1-381-577-5882
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Preliminary Discussions
Arguments:
James Wegt, Esquire

Attorney for the Plaintiffs

Rebuttal

Mark Davis, kaguire

Attorney for the Defendants
Robert Zarnoch, REsquire

Attorney for the Defendants
Keynote: "---" indicates inaudible in the transcript.
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ROCEERINGS

THE COURT: Good morning. Please be geated.

{A chorus of good mornings.)

THE COURT: This is the case of Thomas Roskelly, et

al. versus Linda Lamone, et al., C-06-115044. Counsel, could I

ask you to please identify yourselves, spell your last names
for the reporter.
MR. WEST: James West on behalf of Mr. Roskelly and
the Marylanders for Fair Electiong.
THE COURT:

Yes, sir.

MRE. WREST: John West alsc on behalf of the

Plaintifis.

THE COURT: All right. Yesg, sir. And this
gentlemen?

MR. ROSKELLY: Mr., Roskelly.

THE COURT: Okay. Very good, sir. Thank vou.

MR. DAVIS: Mark Davis on behalf of the State

Defendants, Linda Lamone and the State Bcard of Elections.

THE COURT: Yegs, sir. Thank vyou.

MR. ZARNOCH: Robert Zarnoch on behalf of the same

Defendants, Z-a-r-n-o-c-h.

THE COURT:  All right.

MS. LAMONE: Good morning, Linda Lamone.

THE COURT: Good morning, Ms. Lamcne.,

All right. ©Now I hope, as a preliminary I hope that
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yvou all got the word that I wasn’t going to start until 9:30
that nobody was here at 9:00 because I had a pre-existing
dental appointment. So this is the highlight of my morning
far.

It you would like, let me I guess work backwards.
and I recognize that there’s a hot deadline on this and I'm
going to accommodate that. My thought was candidly to hear

your arguments, I reviewed the file, T did as much research

5C

0
O

as

I could vyesterday, and my thoughts were to hear your argument

and then give you a decision tomorrow morning at 9:00, give

an oral opinion.

you

Would that meet yvour timing standards or would you

-~ I mean I will, if vou need a decision today I711 do it, I

may not be as articulate as I'd like to be perhaps.

MR. DAVIS: That's fine with the Defendants, Your
Honor .

MR, WEST: Your Heonor, could T have just one
second?

THE COURT: Yeg, absolutely. Go ahead.

{Pause. )

MR, WEST: Your Honor?

THE COURT: Yeg, sir.

MR. WEST: The one concern, and I don’t want to

rush the Court into a decision, but the one concern I have 1

S

no matter how this proceeding turns out what is crucial ig this
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June 30 deadline which was mandated by the Maryland
Constitution. And no matter what happens we would ask the
Court in ite order to order Ms. Lamone and the State Board of
Rlections to preserve all of the records that have been filed,
to accept the final position that will be filed tomorrow which
will have 90,000 plus signatures in support of Senate Bill 478.
8o that the record relating to this petition ig filed timely
under the Maryland Constitution and is preserved no matter what
happens down the road.

THE COURT: Counsel, do you have any position on
that? It's not to say that it’'s going to be acceptable or that
it‘s going to meet your standards but at least to accept it, to
preserve it and so forth?

MR. DAVIG: We certainly have no objection Lo
accepting and preserving the records, Your Honor.

THE COURT: All right. Okay. So that would be,
again, I‘'m not aware that there’s a difference between
resolving the case today or tomorrow. So with that
understanding I think that should satisfy you, is that correct,
Mr. West?

MR. WEST: Yeg, it does. Thank you, Your Heonor.

THE COURT: All right. That‘s fine. And again,
it’s just, I think you all recognize I just learned of this
case yesterday afterncon and I want to make sure that I don't

overlook something.
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The cther thing I'm going to ask, I guess I just
want to make sure I don’t forget and that’'s why I'm asking you
up front. There are a number of issues, some of which are sort
of threshold issues: the guestion of whether or not this
petition for judicial review ig timely or untimely and so
forth. And again, and just sort of loocking down the road to
see what might best suit the parties in terms of a record in
this case, 1f I were o decide the preliminary motion, and I
haven't prejudged anything, I'm just throwing out the
possibilities.

If I were to decide that the action is untimely
would you still like wme to address the merits of it in the
event that the appellate court disagrees with me or would vyou,
I don't want to rule on a threshold issue and then have the
Court of Special Appeals or the Court of Appeals say well,
Hackner was wrong on that so go back and address il on the
merits.

To give you as much of my theoughts as T can on all
igssues and then the Court can pick and choose whatever they
wish to accept or reject.

MR. DAVIS: Your Honor, we think that makes sense
in the interest of judicial economy for the Court to decide all
of the issues.

MR. WEST: We would agree with that.

THE COURT: All right. All right. Very good. 3o,
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Mr. West it's your request for judicial review and I'm happy to
hear from you if you like.

MR. WEST: Thank you, Your Honor. May I use the
podium?

THE COURT: You're welcome to do that or if your
more comfortable behind counsel table that's fine as well.

MR. WEST: This will bhe fine, Your Honor.

Your Honoy, 1 can appreciate the short time line
that you’'ve been working under here and these are not easy
issues to grasp. It's certainly not an area of the law that
the average practitioner is familiar with.

Bul we are here in connection with the referendum
drive on Senate Bill 478. As the Court is aware irom the
papers that have been filed, Senate Bill 478 deals with early
voting legislation that was passed by the General Assembly
over, passing it over a veto in January 2006.

The early voting legislation envisioned by Senate
Rill 478 would require early voting and polling locations in
a1l of the Counties of Maryland and the City of Baltimore frow
the Tuesday through Saturday prior to the election day in both
the primary and the general.

and in the scuthernmost populace jurisdictions there
would be three locations for early voting and in every other
county there would be at least one location.

Senate Bill 478 was initially passed by the General
189
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Assembly on April 9, 2005. The Governor vetoed the bill May
20, 2005. By January 17, 2006 both Houses of the General
Assembly overrode that veto. Now Article 16 of the Maryland
Constitution, Section 1A envigions that a registered voter can
petition to have an act placed on the ballot for referendum in
two situations.

Number one is when an act is passed by the General
Assembly and approved by the Governor. Number two is when an
act is passed by the CGeneral Assembly over the veto of the
Governor. That comes directly out of the language of SeclLion
1A.

Marylanders for Failr Elections initiated the process
to place Senate Bill 478 on the ballot for referendum after
Senate Bill 478 was passed by the General Assembly over the
veto of the Governor. Which is exactly what Article 16,
Section 1A says,

The term “passed” is a defined term in Article 16.
Section 3C of Article 16 defines “pass” or “passed” as “...any
final action upon any act or part of an act by both houses of
the General Assembly.” Section 3D then says it allows one to
collect signatures for petition at any time after the act is
passed.

I think its important to look at Senate Bill 478 in
light of the definition of passed that is set forth in Section

3¢ of Article 16 and the usage of that term in Section 1A. Was
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the approval of Senate Bill 478 in April 2005 the “final
action” of both houses of the General Assembly on Senate 811l
4787 The answer is obviously no. Both houses of the General
Assembly Look up Senate Bill 478 again in January 2006 to
conaider a veto override and in fact both houses of the General
Assembly, in their final action on Senate Bill 478, overrode
the Governor's vebo in January 2006.

The plain language, Section 1A of Article 16 further
confirme the General Assembly’s “final action” in connection
with 478 occurred at the time of the veto override. Section 1A
specifically states that a petition to submit an act Lo the
voters by referendum can occur upen the passage of an act over
the veto of a Governor.

Now the State contends that the petition must be
filed after the General Assembly initially approves the bill,
regardless of the Governor's veto. This argument makes no
gense for a number of reasons.

Number one, this argument ignores the definition of
passed as a “final action” of both houses of the General
mssembly. The veto override is the final action. The petition
process can then begin after the bill is passed into law
through veto override.

THE COURT: Let me interrupt yvou a second though.
Tsn’t the referendum supposed to take that gap from the time it

is an act to the time it becomes a law? I mean I think you
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just said after it becomes a law it’s still subject to the
referendum. Isn’t that the whole problem? 1t has to be a bill
that‘s nct vet law.

MR. WEST: Well, Section 1A of Article 16
specifically says that upon the veto override that one can
petition for referendum. So I do not think that is the, that’'s
not what the plain language Section 1A states. Otherwise that
phrase would not be in Section 1A.

THE COURT: all right.

MR, WEST: The State’s argument ignored, not only
does it ignore Section 1A which acknowledges specifically that
a petition for referendum can be submitted if an act is passed
by the General Assembly over a veto of the Governor, but this
interpretation advanced by the State really makes no sense on a
common sense level.

If an act is vetoed by the Governor why would
someone go through the time, effort and expense of going
through the petition process? The bill at that point is dead,
it has been vetoed by the CGovernor. If is not the law. And
only in the unusual, extraordinary occurrence of a legisglative
override of that veto, which requires three-fifths approval of
both houses of the General Assembly, is that act resuscitated
and brought back tc life.

So I think that, and I think the Court of Appeals

has even recognized in the Salinger case that it would be a
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futile effort to undergo the petition process in the event of a
gubernatorial veto.

Once the Senate Bill 478 had been passed into law
through a vete override did the petition process make sense in
this case.

Now on June 8, 2006 Msg. Lamone senl a letter to
Mr. Roskelly, the chairman of the Marylanders for Fair
Elections stating that she had made a determination based on
advice of the Office of the Attorney General that the petition
filed by Marylanders for Fair Elections was deficient.

Ms. Lamone was relying on the advice of the Office
of the Attorney General and stating that the petition process
should have occurred in 2005, at the time that the bill had
been vetoed by the Governor, rather than 2006. And I think
what comes through when you look at the letter of advice from
the Attorney General to Ms. Lamone is there is hardly a great
deal of confidence expressed in that advice and the Attorney
General has readily acknowledged that a court may very well
disagree with this opinion and therefore advised Ms. Lamone to
continue with the petition process.

Ms. Lamone also sent a letter to Mr. Roskelly on
June 21, 2006 stating that the petition filed by Marylanders
for Fair Elections could not continue for two reasons. Number
one, Ms. Lamone contended the Marylanders for Fair Elections

had not timely contested her decision that the petition was

93




Jmim

6

14

15

Lo

17

22

23

24

25

12
deficient within 10 days of her June 8, 2006 letter.

and number two, Ms. Lamone contended that the
Marylanders for Fair Elections had failed to submit the
necessary number of signatures by May 31 to continue with the
petibion process.

As set forth more fully in the complaint, Your
Honor, both of the bases relied upon by Ms. Lamone are
incorrect as a matter of law. And I’d just like to go through
rhat analysis with you.

Article 16, Section 2 reguires a petition te be
filed with the Secretary of State. Then you go to the Election
Law Article and you look at Section 6-205(a) (2) which requires
the Secretary of State then to deliver the petition to the
State Reard of Elections within 24 hours.

Under Section 6-206(a) of the Election Law Article
once the petition has been delivered to the State Board the
Administrator, Ms. Lamone, is required to review the petition
and determine whether it is deficient or not. Significantly,
the legislature has defined the term “petition”. And that
definition is found at Section 6-101(1) of the Election Law
Article.

And petition means “All of the associated pages
necessary to fulfill the reguirements ol a process established
by law to put an act on the ballot”. And you lock further to

Section 6-201{a) of the Election Law Article and that requires
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a petition to.centain not less than the total number of
signatures required by law. Marylanders for Fair Elections has
not bto this point filed a petition, as that term is defined
under Maryland Law, with all of the associaled pages necessary
and all the signatures reguired by law to place Senate Bill 478
on the ballot.

Aand I think what’s crucial here in this analysis is
if we look at Section 3B of Article 16 of the Maryland
Constitution, and that section makes clear that there is only a
single referendum petition that is filed. And that is filed on
June 30. There is not one petition that is filed on May 31 and
a second petition that’s filed on June 30, there is only one
petition and that is filed on June 30.

Section 3B refers to a complete petition and what is
requifed to complete the referendum petition. And when you
read Article 16, Section 3B of the Maryland Constitution,
Section 6-101(i}) -~

THE COURT: Let’'s stick with B since you directed
my attention to it.

MR. WEST: okay .

THE COURT: It says “If wore than one-third but
leas than the full number of signatures required to complete
any referendum petition is filed on or before the first day of
June...” so doesn’t that suggest that there is an incomplete

petition that’'s been filed and then you complete it?
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MR. WEST: But, the thing --
THE COURT: You're reading this as there is
nothing, that whatever has been filed so far is nothing until

it's all filed.

MR. WEST: Wwhat has been filed so far is
signatures, it is not the petition. Section 3B, 1 think -- in

section 313 of Article 16 read together with Section 6-101 (i},
Section 6-201{a), when you read all of those together what is
clear is that you have one unitary petition that’'s filed on
June 30. What is required to be filed by May 31 is signatures,
it’s not the petition.

THE COURT: Well, if I follew your argument to 1ts
conclusion than why are we here? You haven’t filed anything so
there’s nothing to debate.

MR. WEST: Well, the reason we are here is because
the Administrator has been a determination or has at least
communicated to the Plaintiffs that the petition process can’'t
continue because what has been filed so far is deficient as a
matter of law. And that’'s why we're here for a declaratory
judgment that that determination is incorrect.

THE COURT: So you're not really reguesting
fudicial review, you're filing an independent action. Because
your caption is a judicial review. A judicial review can only
he filed after there has been a determination. Your position

ig that you can’t have a determination until the petition has
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been filed.

MR. WEST:  Right.

THE COURT: So T then come to the question, then
have you filed it prematurely?

MR. WEST: Well, 1 think that if we waited any
Jonger Lo file this petition then we would be subjecting

ourselves to potential further late filing.

THE COURT: Okay .

MR. WEST: and it's really just to preserve the
record. I do agree with you, Your Honor, that the --

THE COURT: I'm not saying that the declaratory

sudgment as a remedy is necessarily inappropriate, I'm Just, in
terms of a judicial review, asg I understand it is an
administrative appeal sc to speak. That can only happen if
there iz a determination. And your view is that it has to cowe
only after a petition has been filed.

MR. WEST: Right.

THE COURT: And so you get into a sort of
circuitous argument I guess.

MR. WEST: Well, that is correct, Your Honor. And
T think that our position is that any determination that the
Administrator made in this case was required to take place
after the filing of the petition.

THE COURT: Okay.

MR. WEST: So really the reason we are here is

E9YT
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because we had gotten an indication from the Administrator that
what has been done is incorrect as a matter of law and we
needed Lhe Court to intervene right away Lo make sure the
petition process goes forward as the Constitution envisions.

THE COURT: Okay .

MR. WEST: When you look at Section 3B of Article
16, Section 6-101(i), Section 6-201(a), all together it is
clear that the Marylanders for Fair Elections has not filed its
petition with all the associated pages necessary and all
required signatures. This will be done by tomorrow. There are
over 90,000 signatures that will be filed as of tomorrow in

support of Senate Bill 478.

Because --

THE COURT: You mean in support of the petition.
MR. WEST: Yes.

THE CCURT: In support of the referendum on 478.
MR. WEST: Yes. Yes. Thank you.

Because Marylanders for Fair Elections has not filed
its petition, as that term is defined by Maryland Law, Ms.
Lamone’'s determination that whatever was filed on May 31 was
deficient, was premature. That decision should not have taken
place until after the final petition was filed.

Once the petition is filed Ms. Lamone can then make
her determination. If she feels based on advice of counsel

that this petition should have occurred back in 2005, ghe can
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communicate that to Mr. Roskelly and Marylanders for Fair
Elections. And then at that point the Plaintiffs will have 10
days to seek judicial review under 6-210{e) (i).

In addition to the premature determination of
deficiency, Ms., Lamone also ignored the plain language of the
Flection Law Article by seeking to verify the signatures that
were filed on May 31 prior to Marylanders for Fair Elections
filing its petition.

Section 6-207{a) of the Rlection Law Article is
clear, upon the filing of a petition the staff of the Election
authority shall proceed to verify the signatures contained in
the petition. Because Marylanders for Fair HElections hag not
filed a petition with all the associated pages necessary under
Maryiand Law, including all the required signature pages,

Mg . Lamone improperly proceeded to verify the 20,221 signatures
submitted by the Plaintiffs on May 31, 20056.

Once the final petition is filed, as required by
Section 3B of Article 16, on June 30 the Administrator can then
proceed to have the signatures verify. This view 1g consistent
with the Court of Appeals view of the referendum petition
process under Article 11A of the Maryland Constitution and the

case of Thicker v. Denny, 326 Md. 626 at 632 --

THE COURT: Give me the cite again, please.
MR. WEST: 326 Md. 626 at €32. The Court there

acknowledged that a petition under Article 11A of the Maryland
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Constitution which deals with petitions at the county level,
that a petition is complete when the petition has the requisite
number of signatures.

Ms. Lamone’s contention that the results of the
validation of signatures submitted by May 31 preclude
Marylanders lLor Fair Elections from continuing the petition
process is premature and should never had happened to this
point.

Even though the Administrator is required by law to
wait until the final petition was filed to enter into the
verification process, what has occurred, the verification
process that apparently has occurred te this point is subject
to some prebly serious gquestions.

As the Court has probably seen from the pleadings,
the Administrator has determined that Marylanders for Pair
Elections was 138 signatures short of the cone-third threshold
based on the verificaticn procegs that occurred. The
Administrator has taken the position that these signatures,
there should have been 17,062 verified signatures filed by May
31 and that they were 138 short based on the verification
process that occurred.

There are a couple of problems with what happened
here., First of all, I think it’s important to point out that
this process took place in secret. Marylanders for Fair

Elections asked to chserve the process and was flat out refused
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and told that even if the local boards of elections that
actually do the verifications were to agree Lo have observers
come in and observe the process, the State Board of Elections
said no, there were, no observers were to be allowed.

And secondly, and really more importantly, Your
Honor, is there were significant problems with the database
that was used to perferm the verification of signatures. And
this has all developed guickly, Your Honor. We just found out
about these things in the last day.

and I don't have witnesses and 1 don’t have an
affidavit, but I would like to make a proffer to the Court
through this argument as to what we found out because it does
raise very serious guestions about the validity of what has
happened here in this verification process.

The State has implewmented for the first time in its
history in 2006 a state-wide voter registration database called
MD-voters. And this has never previously been used in an
election. Up until this point each county had its own
individual database that they tracked registered voters with.

There have been significant problems implementing
the MD-voters database and somecne who is not terribly
technelogy savvy, I can appreciate that it must be a very
daunting task to incorporate 24 different jurisdictions
databases into one state-wide database. But as you might

imagine, there have been problems.
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When we have reached out and spoken to members of a
handful of the local boards of elections yesterday. And what
comes through when vou talk to these people isg that there is a
very low degree of confidence in the MD-voters database. And
not only is there a low degree of confidence in the accuracy of
the results through Mb-voters, but the training has really been
insufficient.

In one example that we heard about there was a
conference call among local boards of elections staff members
where they were supposed to walk through how to use the MD-
voters database and apparently the screen thal they were
looking at on the conference call went blank. So they had no
way of seeing what the instructor was talking about on the
conference call and they had to sort of envision what was being
told to them orally.

Now, I think its important that the Court understand
how different of an approach different counties have gone about
this verification process. And this really raises some pretly
serious concerns about what the overall results of this process
are.

There is the MD-voters database which is the state-
wide database and then each county apparently continues to
maintain its own county database, the Legacy dalLabase. In
Harford County we learned that the local board of elections

there ran signatures through the Maryland database and the
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Jocal Harford County database before sending in the results of
the verification process.

In Montgomery County, and this is we really learned
about a pretty significant problem, it is my understanding that
they used the MD-voters database to verify the signatures that
were submitted in support of a petition for referendun on
genate Bill 478 and turned in the results to the State Board of
Elections.

After doing so it was recognized thal at least one
of the staff members had been inputting the informaticn
completely wrong into the MD-voters. They went back and
checked the invalidated signatures on their local database and
found out that 121 of the signatures that had been invalidated
using MD-voters were in fact valid, these were actually
registered voters in Montgomery County.

And what occurred at that point was that the
Montgomery County Roard of Elections then sent a Jetter to the
Administrator saying we realized we made a mistake in using MD-
voters and we are submitting an additiocnal 121 names to the
State Board that support the petition on 478. And I think this
happened earlier this week, I think maybe Monday.

And what was the reaction of the State Board
Administrator? Was it thank you for taking the time to get it
right? Was it we value the integrity of the petition process

and we want to make sure that every signature counts? No.
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What happened was counsel for the Administrator sent a letter
to Kevin Karpinsky who is the attorney for the Montgomery
County Board of Elections saying that the conduct of the
Montgomery County Board of Elections was illegal.

And I have a copy of the letter that was sent to the
Montgomery County Roard of Elections if Your Honor would like
to see them.

THE COURT: I'm not sure how appropriate it is for
me to start receiving evidence at this point.

MR. WEST: Well, I don’t think it wag that ---
being surprised by their side because they were the ones that
sent the letter, but T will proffer that that’s what occurred
if you don’t want the letter.

THE COURT: It's not that I don't want it, I just
want to know what the parameters are if this ig an evidentiary
hearing are you going to argue the issues that are presented by
the pleadings.

MR. WEST: The reason for it is that this all came
about vyesterday. Thig is all --

THE COURT: All right. Nobody stood up and
objected Co your proffer, so.

MR. WEST:  Right.

MR. DAVIS: Your Honor, I object to the proffer. I
think that the Court does need to establish some parameters.

THE COURT: I wasn't inviting an objection.
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MR. DAVIS: Well, I was waiting for the invitation
in fact. I think counsel got pretty far afield. This law suit
ig a moving target. It’s very different from what we saw

filed. Today is Thursday, it filed Tuesday and I didn’'t get

the papers until 4:00 o'clock Tuesday afternoon and --

THE COURT: I'm going to stick with the pleadings.
MR. DAVIS: Thank you.
THE COURT: Okay, counsel, T think in all fairness.

I realize that it‘s a moving target from your perspective as
well, but --
MR. WEST: We're under a very tight time line here,

Your Honor.

THE COURT: Yeg, but T --
ME. WEST: We're learning as we go and every Lime

we uncover another stone we see another problem. And that's
why ~-

THE COURT: The problem is I have to make a
decision based on a certain set of allegations and certain
responses and I can’'t have a dialogue in which we sort of feel
cur way Cthrough the complaint as we go.

MR. WEST: All right. That’s fine, Your Honor.
Thank you.

What I think is important and if it would be
acceptable to the Court I will make this in the gpirit of a

proffer, because 1f the Court’s not going to accept the
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evidence --- no one is disputing that these 121 signatures that
were found to be valid by the Montgomery County Board of
nlections were filed on May 31. And no one is disputing in
fact that these are valid signatures.

What is being disputed is the timing of the
discovery by the Montgomery County Board of Elections
apparently as to when these were determined Lo be valid. And I
rhink that what happened in Montgomery County raises serious
concerng about what is going on state-wide because some
counties are only using the MD-voters database to verily
signatures,

And 1 think what happened in Montgomery County
really highlights the need to cross-check in every counly where
signatures have been invalidated those allegedly invalid
signatures with the county database. I think that’s the only
way that we’re going to be sure that the process has occurred
the way its supposed to occur and that people who have signed
on in support of the referendum for Senate Bill 478, that their
signature counts.

T am aware that Baltimore County and Prince George's
County at least, we only talked to a handful of the local
boards, but those two counties which are two of the largest in
Maryland only used the MD-voters database and they did not
crosa-check the results with their own county database.

and T would make a proffer to the Court, I have an

E106




Jm

6

10

11

20

21

22

23

24

25

25
afifidavit from Rcbert Antonetti who ig the Adminisgtrator in
Prince George’'s County who has gaid, it was verified that they
only tested Lhe signatures through the MD-voters database, that
they did not test them with the county database and that to
ensure the accuracy of the verification process that these
should be run through the county database. 1t would take
minimal time and effort to do so if the Court ordered the
invalidated signatures Lo be returned to the local beards to be

run through the county database.

MR. DAVIG: I object to the proffer, Your Honor.
THE COURT: All right. Your objection is noted.
MR. WEST: Under 6-20%(a} (2) of the Electicn Law

Article the Court has wide discretion Lo assure the integrity
of the electoral process. [ think its appropriate for this
Court to order the Administrater o return all of the
invalidated signatures to the local boards to have them cross-
checked with the local databases. That is the only way we are
going to get the answer here because of the sgerious concerns
that exist in connection with MD-voiters.

There is one final issue, Your Honor, in connection
with the number of signatures that have been counted in
connecticon with the May 31 filing and that deals with the
problems that occurred at the Eastport Post Office which are
set forth in the complaint.

THE COURT: Before you move into that, I'm trying
K167
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to recall the number of signatures thal were deemed
ungualified.

MR. WEST: The tolbal number was 3,159 for the May
31 f£iling.
THE COURT: I'm sorry, say the number again, three

rhousand what?

M. WEST: 2,159 I believe wag the number.

THE COURT: Okay. Thank you.

MR. WEST: And that ---

THE COURT: So you were short 138, but --

MR. WEST: Orn bhe State’s count short 138, but if

you add in the 121 from Montgomery County than you're only
short 17.

THE COURT: I hear you. Okay.

MR. WEST: And I'm highly confident after talking
to the local boards of election that if we run these
invalidated signatures through the local databases there will
he at leasi 17 that come up.

Under this last point about the post offiice, there
were alt least 125 letters that were post-marked between May 20
and 25 that were delivered to the Eastport Post Office which is
that's where all of the signatures in support of Senate Bill
478 were being sent. BAnd because of staffing shortages and
through no fault of Marylanders for Fair Elections these

letters were not delivered to the Marylanders for Fair
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