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IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY
STATE OF MARYLAND

Index/File No.:

MELISANDE C. FRITSZCHE, 4046 Nathanial
Rochester Hall, Rochester New York 14623, for
herself and on behalf of SIMILARLY SITUATED
VOTERS, and MALCOLM G. VINZANT, JR., 911
South Charles Street, Apt. 407, Baltimore Maryland,
21230, for himself and on behalf of SIMILARLY
SITUATED VOTERS,

COMPLAINT

Plaintiff,
- against -

MARYLAND STATE BOARD OF ELECTIONS,
LINDA H. LAMONE, State Administrator, GILLES
W. BURGER, Chairman, BOBBIE S. MACK, Vice
Chairman, JOAN BECK, Boardmember, ANDREW
V. JEZIK, Boardmember, and SUSAN
WIDERMAN, Boardmember, in their official
capacities as Administrators and Board Members of
the Maryland State Board of Elections,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

COMPLAINT
1. This emergency action for a Temporary Restraining Order or Preliminary
Injunction is brought to preserve Petitioners’ rights to effectively cast a vote in the 2006 general
election held on November 7, 2006, rights secured by both the United States Constitution and the
Maryland Constitution.

Parties



2. Petitioners are registered voters in the State of Maryland who timely applied for
Absentee Ballots and, as of November 6, 2006, have not received them or have received them .
too late to postmark them by November 6.

3. Petitioner Mr. Malcolm G. Vinzant, Jr., resides in a nursing home at 911 South
Charles Street, Apt. 407, Baltimore, Maryland 21230, where he is registered to vote. On October
31, 2006, his wife, Beverly Vinzant, traveled to the Baltimore City Board of Eléctions, main
office, and filled out an application to get an absentee ballot to be mailed to him for the general
election as she would be unable to accompany him to the polls directly. The elections clerk
assured her that it would be sent out that evening. As of Monday, November 6, 2006, Mr.
Vinzant has not received an Absentee Ballot. If the Ballot arrives on Monday, November 6, 2006
in the ordinary mail, he will be unable to properly fill it out, sign it, and postmark the Absentee
Ballot by November 6, 2006, as required by law. Because he is unable to travel to the polls
without the assistance of his wife, who will be unavailable, he will not be able to vote without an
extension to the postmark date as he cannot independently access his precinct polling station to
vote in the. normal course. As a result, Because of the delay in mailing his Absentee Ballot, Mr.
Vinzant, Jr. will be denied the right to vote without an extension to the postmark date.

4. Petitioner Melisande C. Fritszche is registered to vote in Baltimore County,
Maryland. Ms. Fritszche is a student at the Rochester Institute of Technology in Rochester, New
York. She currently resides at 4046 Nathanial Rochester Hall, Rochester, New York. In mid-
August, 2006, Ms. Fritszche requested an absentee ballot for bbth the primary and general
election, because she would be out of the state at school. She made this request by faxing and
mailing an absentee request to the County Board of Elections in Catonsville, Maryland. As of

Monday, November 6, 2006, Ms. Fritszche has not received an Absentee Ballot. If the Ballot



arrives on Monday, November 6, 2006 in the ordinary mail, she will be unable to properly fill it
out, sign it, and postmark the Absentee Ballot by November 6, 2006, as required by law.
Because Ms. Fritszche lives out of state, she will not be able to personally access her precinct
polling station to vote in the normal course or by provisional ballot.

5. Defendant MSBE is a public agency responsible for all aspects of general
elections in Maryland and in specific counties, including the appointment of election judges and
other officials and employees at each polling place. Defendants Lamone, Burger, Mack, Beck,
Jezik, and Widerman are Administrators or Board Members of the MSBE.

6. Defendants are acting under color of State law and are sued in their official

capacities.
Jurisdiction and Venue
7. Jurisdiction in this Coutt is proper because this is a Court of general jurisdiction.

Venue in this Court is proper because Defendants are located here.
Facts Common to All Claims

8. On January 18, 2006, the Maryland Assembly enacted legislation that gave
every Maryland voter the right to cast an Absentee Ballot regardless of the voters’ |
circumstances.

9. Commencing on September 21, Maryland Goverhor Bob Ehrlich and other senior
officials repeatedly urged Maryland voters to take advantage of their right to vote by Absentee
Ballot as a “convenient and reliable option to avoid long lines and malfunctioning technology at
the polling places.”

10.  As of Thursday, November 2, approximately 186,000 registered voters in

Maryland had taken the State’s advice and had requested to vote by Absentee Ballot in the 2006



general election. This represents almost triple the number of absentee ballots submitted during
the most recent mid-term election in 2002.

11. Asaresult of this onslaught of Absentee Ballot requests, Local Boards of
Elections have been unable to timely fulfill Absentee Ballot orders. Absentee Ballot orders have
been exceedingly late or even erroneously filled, creating a statewide emergency.

12. The volume of requests, combined with the vendor’s inability to provide the
Abséntee Ballots in a timely fashion, has created situations in which voters are unlikely to
receive their Absentee Ballots in time to postmark by November 6.

13. According to the Maryland General Assembly’s Office of Legislative Audits,
problems with the printing and delivery of Absentee Ballots to local boards were identified
nearly three weeks ago, during the week of October 16, 2006.

14. Despite the early identification of the problems, many counties simply have not
been supplied by the MSBE’s vendor with any time left for them to timely fulfill the Absentee
Ballot requests of their voters.

15. As of Monday, November 6, the MSBE reported that at least 900 absentee ballots
were not sent out until Saturday, November 4, and approximately 2,350 were not sent out until
Friday, November 3. As a result of these delays, many voters may not receive or be able to send
out their absentee ballots by the postmark date.

16.  Many voters are unlikely to receive their ballots on or before the postmark date of
November 6, 2006. The Boards of Election’s failure to remedy a known problem has called into
question the integrity of Maryland’s election and will result in widespread disenfranchisement
among registered Maryland voters.

FIRST CLAIM FOR RELIEF



(Maryland Constitution)

17.  Petitioners repeat and reallege each and every allegation contained in paragraphs

18.  Article 1, § 1 of the Maryland Constitution guarantees the right of every person
entitled to vote to vote. Article 7 of the Maryland Declaration of Rights similarly guarantees the
right to vote to those persons entitled to vote. Article 1, § 3 of the Maryland Constitution
guarantees the right to vote by Absentee Ballot.

19.  Pursuant to administrative regulations, Petitioners timely and properly filed an
application for Absentee Ballots.

20.  Defendants’ failure to ensure that Absentee Ballots were distributed in time and
their refusal to accept Absentee Ballots postmarked on November 7, 2006, threatens to wholly
disenfranchise eligible voters who sought to exercise their right to vote by absentee ballot.

2]1.  Pursuant to their rights under the Maryland Constitution, Petitioners are entitled to
an Order ensuring that their Absentee Ballots be counted in the 2006 general election

SECOND CLAIM FOR RELIEF
(Equal Protection under the Maryland Constitution)

22.  Petitioners repeat and reallege each and every allegation contained in paragraphs
1-18.

23.  Article 24 of the Maryland Declaration of Rights prohibits laws that operate on
some persons differently than others similarly situated.

24.  Petitioners timely and properly filed their applications for Absentee Ballots.

25.  Many other voters who filed applications for Absentee Ballots received their

Ballots in time to meet the November 6, 2006 postmark deadline.



26.  Defendants’ failure to ensure that Absentee Ballots were timely mailed and their
refusal to accept Absentee Ballots postmarked on November 7, 2006, imposes a burden on
Petitioners’ right to vote. Even though Petitioners, like many others who applied for Absentee
Ballots, filed their applications according to state regulations and deadlines, the Defendants’
failure to ensure that Petitioners’ votes will be counted violates the equal protection clause
embodied by Article 24 of the Maryland Declaration of Rights.

THIRD CLAIM FOR RELIEF

27.  Petitioners repeat and reallege each and every allegation contained in paragraphs
1-23. |

28.  The Fourteenth Amendment to the United States Constitution guarantees the right
of equal protection of the laws.

29.  Petitioners timely and properly filed their applications for Absentee Ballots.

30.  Many other voters who filed applications for Absentee Ballots received their
Ballots in time to meet the November 6, 2006 postmark deadline. |

31.  Defendants’ failure to ensure that Absentee Ballots were timely mailed and their
refusal to accept Absentee Ballots postmarked on November 7, 2006, imposes a burden on
Petitioners’ right to vote. Even though Petitioners, like many others who applied for Absentee
Ballots, filed their applications according to State regulations and deadlines, the Defendants’
failure to ensure that Petitioners’ votes will be counted violates the Fourteenth Amendment’s
Equal Protection Clause.

FOURTH CLAIM FOR RELIEF

1. Petitioners repeat and reallege each and every allegation contained in

paragraphs 1-23.



2. Md. Code, Elec. L. § 9-304 guarantees the right of every registered voter to cast
an absentee ballot for any reason, as long as a timely and proper request for a ballot is submitted.
Md. Declaration of Rights, Art. 19 guarantees that for every right there is a remedy at law.

3. Petitioners timely and properly filed their applications for absentee ballots.

4. Defendants failure to ensure that absentee ballots were timely mailed, and their
refusal to accept ballots postmarked on November 7, 2006, threatens to wholly disenfranchise

eligible voters who sought to exercise their right to vote by absentee ballot

PRAYER FOR RELIEF

Petitioners reallege the allegations set forth in Paragraphs 1-28. Wherefore, Petitioners
ask this Court to order the Maryland State Board of Elections (“MSBE”) to act immediately to
preserve Petitioners’ rights to vote by Absentee Ballot. Specifically, Petitioners requests that this
Court ORDER the MSBE to:

Direct all State and County Boards of Election to accept Absentee Ballots if postmarked

on Election Day, November 7, 2006.

- OR IN THE ALTERNATIVE -
Order that all Absentee Ballots postmarked on November 7, 2006 be preserved by the

MSBE until such time as a full hearing on this matter may be conducted.

Respectfully submitted,

This 6th day of November, 2006 )

DAVID ROCAH
DEBORAH JEON
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IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY

STATE OF MARYLAND
)
)  Index/File No.:
MELISANDE C. FRITSZCHE, 4046 Nathanial )
Rochester Hall, Rochester New York 14623, for )
herself and on behalf of SIMILARLY SITUATED )
VOTERS, and MALCOLM G. VINZANT, JR., 911 )
South Charles Street, Apt. 407, Baltimore Maryland, ) = PETITION FOR A TEMPORARY
21230, for himself and on behalf of SIMILARLY ) RESTRAINING ORDER AND
SITUATED VOTERS, ) MOTION FOR A PRELIMINARY
) INJUNCTION
Plaintiff, )
)  Request for an Emergency Hearing
- against - ;
)

MARYLAND STATE BOARD OF ELECTIONS,
LINDA H. LAMONE, State Administrator, GILLES )
W. BURGER, Chairman, BOBBIE S. MACK, Vice )
Chairmén, JOAN BECK, Boardmember, ANDREW )
V. JEZIK, Boardmember, and SUSAN )
WIDERMAN, Boardmember, in their official
capacities as Administrators and Board Members of
the Maryland State Board of Elections,

Defendants.

PETITION FOR A TEMPORARY RESTRAINING ORDER
AND MOTION FOR A PRELIMINARY INJUNCTION

Pursuant to Maryland Rule 15-504, Petitioners — all of whom are eligible, registered
voters in Maryland — request that this Court enter a Temporary Restraining Order (“TRO”) or
Preliminary Injunction to prevent widespread disenfranchisement of a substantial number of
registered Maryland voters due to state and local officials’ failure to prepare properly and timely

deliver Absentee Ballots.



Petitioners request that this Court order the Maryland State Board of Elections and
various elections officials (Defendants) to act immediately to preserve their right to vote by
Absentee Ballot. Specifically, Petitioners request that this Court ORDER Defendants to:

1. Allow Absentee Ballots to be accepted if postmarked on Election Day,

Tuesday, November 7, 2006.
- OR IN THE ALTERNATIVE -
2. Order that all Absentee Ballots postmarked on November 7, 2006 be preserved by

Defendants until such time as a full hearing on this matter may be conducted.

L FACTUAL BACKGROUND

Petitioners are voters in the State of Mafyland who timely requested Absentee Ballots.
Despite Petitioners® diligence in meeting their obligation to timely request (an) Absentee
Ballot(s), absent action by this Court, Petitioners will not be able to vote in this election by virtue
of Code of Maryland Regulations (“COMAR?”) 33.11.03.08(b), which requires that absentee
ballots be postmarked by November 6, 2006.

Petitioner Mr. Malcolm G. Vinzant, Jr., resides in a nursing home at 911 South Charles
Street, Apt. 407, Baltimore, Maryland 21230, where he is registered to vote. On October 31,
2006, his wife, Beverly Vinzant, traveled to the Baltimore City Board of Elections, main office,
and filled out an application to get an absentee ballot to be mailed to him for the general election
as she would be unable to accompany him to the polls directly. The elections clerk assured her
that it would be sent out that evening. As of Monday, November 6, 2006, Mr. Vinzant has not
received an Absentee Ballot. If the Ballot arrives on Monday, November 6, 2006 in the ordinary
mail, he will be unable to properly fill it out, sign it, and postmark the Absentee Ballot by

November 6, 2006, as required by law. Because he is unable to travel to the polls without the



assistance of his wife, who will be unavailable, he will not be able to vote without an extension
to the postmark date as he cannot independently access his precinct polling station to vote in the
normal course. As a result, Because of the delay in mailing his Absentee Ballot, Mr. Vinzant, Jr.
will be denied the right to vote without an extension to the postmark date.

Petitioner Melisande C. Fritszche is registered to vote in Baltimore County, Maryland.
Ms. Fritszche is a student at the Rochester Institute of Technology in Rochester, New York. She
currently resides at 4046 Nathanial Rochester Hall, Rochester, New York. In mid-August, 2006,
Ms. Fritszche requested an absentee ballot for both the primary and general election, because she
would be out of the state at school. She made this request by faxing and mailing an absentee
request to the County Board of Elections in Catonsville, Maryland. As of Monday, November 6,
2006, Ms. Fritszche has not received an Absentee Ballot. If the Ballot arrives on Monday,
November 6, 2006 in the ordinary mail, she will be unable to properly fill it out, sign it, and
postmark the Absentee Ballot by November 6, 2006, as required by law. Because Ms. Fritszche
lives out of state, she will not be able to personally access her precinct polling station to vote in
&e normal course or by provisional ballot.

Defendant MSBE is a public agency responéible for all aspects of general elections in
Maryland and in specific counties, including the appointment of election judges and other
officials and employees at each polling place. Defendants Lamone, Burger, Mack, Beck, J ezik,
and Widerman are Administrators or Board Members of the MSBE. Defendants are acting under
color of State law and are sued in their official capacities. Under Maryland Code, Election Law
§ 9-303(a), Defendants have been delegated the authority to “establish guidelines for the
administration of absentee voting by the local boards,” including “determining [the] timeliness of

receipt of . . . ballots,” § 9-303(_5)(4); “the canvass process,” § 9-303(b)(5); “storage and



retention of ballots following canvass and certification,” § 9-303(b)(10); and more. Pursuant to
this authority, Defendants have required that voters postmark absentee ballots by November 6,
2006, in order for those ballots to be counted. COMAR 33.11.03.08(b). No statute requires this
deadline; rather, the rule represent the discretionary exercise of the Defendants’ regulatory
powers.'

On January 18, 2006, the Maryland Assembly enacted legislation that gave
every Maryland voter the right to cast an Absentee Ballot as long as a timely request was
submitted to the local board of elections.”> Commencing on September 21, Maryland Governor
Bob Ehrlich and other senior officials repeatedly urged Maryland voters to take advantage of
their right to vote by Absentee Ballot as a “convenient and reliable option to avoid long lines and
malfunctioning technology at the polling places.” As of Thursday, November 2, approximately
186,000 registered voters in Maryland had taken the State’s advice and had requested to vote by
Absentee Ballot in the 2006 general election. This represehts almost triple the number of

absentee ballots submitted during the most recent mid-term election in 2002.%

! Plaintiffs do not bring a facial challenge to COMAR 33.11.03.08(b). Rather, Plaintiffs argue that application of the
regulation in the context of the present election, when so many Absentee Ballots have been sent out too late to voters
who timely requested them for them to be able to vote violates their statutory and constitutional rights.

2 See H.B. 622, hitp://mlis.state.md.us/2005rs/bills/hb/hb0622t.pdf.

3 See, e.g., http://www.bobehrlich.com/ab/. Governor Ehrlich and Baltimore Mayor O°’Malley were both sending
out recorded messages urging voters to use absentee ballots. See Ann E. Marimow, At the Center of the Election
Maelstrom, State Elections Chief Draws Array of Critics, hitp:/www.abc2news.com/news/06-09-29-election-
ballots.html.

Sep. 22, 2006; at B02 (see inset box).
4 See, e.g., Steve Vogel & Rosalind S. Helderman, Requests Hit Record for Absentee Ballots: Continued Delivery
Delays Are Feared, The Washington Post, Oct. 31, 2006, at BO5 (“Whatever the cause, the number of ballots
requested is well above the previous high of 137,953, recorded for the 2004 presidential election . . . . In the 2002
gubernatorial election, 65,284 voted absentee.”). The previous high was 137,953 absentee ballot requests in the
2004 presidential election; in the 2002 gubernatorial election, 65,824 people voted absentee. See also Melissa
Harris & Andrew A. Green, As Cox casts her absentee ballot, problems persist, Baltimore Sun, Oct. 31, 2006, at
http://www.baltimoresun.com/news/local/bal-md.voting31oct31,0,1536115.story?coll=bal-local-headlines. See also
Melissa Harris, Record Number of Voters Apply for Absentee Ballots, Baltimore Sun, Nov. 1, 2006, a¢
http:/fwww.baltimoresun.com/news/local/bal-te.md.voting0 1nov01,0,7727628.story?coll=bal-local-headlines.



As aresult of this onslaught of Absentee Ballot requests, Local Boards of Elections have
been unable to timely fulfill Absentee Ballot orders. Absentee Ballot orders have been
exceedingly late or even erroneously filled, creating a statewide emergency. The volume of
requests, combined with the vendor’s inability to provide the Absentee Ballots in a timely
fashion, has created situations in which voters are unlikely to receive their Absentee Ballots in
time to postmark by November 6. According to the Maryland General Assembly’s Office of
Legislative Audits, problems with the printing and delivery of Absentee Ballots to local boards
were identified nearly three weeks ago, during the week of October 16, 2006.° Despite the early
identification of the problems, many counties simply have not been supplied with Absentee
Ballots by the Defendants’ vendor with any time left for them to timely fulfill the voters’
Absentee Ballot requests. The problem is exacerbated by the fact that absentee ballots are heavy
(the packaging notes that sending the ballots in requires “extra postage™) and therefore most
voters will need even more time to go to the Post Office to ensure successful delivery.

For example, the Board of Elections of Prince George’s County completed its mailing on
Saturday, November 4,° allowing at most one business day for Absentee Ballots to be delivered
to voters’ mailboxes and for voters to complete, sign, and postmark the Absentee Ballots by
November 6.” For voters who do not receive their mail until the afternoon on November 6, this
time period may be just a matter of hours, if there is any time at all. Assuming further that many
voters must work until 5:00 p.m. or later, this makes postmarking an Absentee Ballot nearly, if

not absolutely, impossible. Many voters are unlikely to receive their ballots on or before the

3 Letter from Bruce A. Meyers, CPA, Legis. Auditor to Karl S. Aro, Exec. Dir., Dept. of Legis. Servs., MD Gen.
Assembly, Oct. 16, 2006.

6 Telephone call by Ben Blustein, The Lawyers’ Committee for Civil Rights Under Law, with Interim County
Elections Administrator Robert J. Antonetti, Sr. on Wednesday, November 1, 2006.

7 See Jason Flanagan, Nearly 3,000 Absentee Ballots Yet To Be Sent. Board Of Elections Scrambles To Prepare For
General Election On Tuesday, The Gazette, November 2, 2006, available at
http://www.gazette.net/stories/110206/princoul 75322_31939.shtml.



post-mark date of November 6, 2006. As of Thursday, November 2, 2006, the Prince George’s
-County Board of Elections did not have three of its needed ballot styles and was unable to fulfill
at least 250 requests.® Additionally, even with perfect postal ser;rice performance, some voters,
who have maintained Maryland residency but have requested that the Absentee Ballot be mailed
to an address out of state (as the Absentee Ballot Application allows), will not receive ballots in
time to postmark them by November 6.

Even more recent data confirm these fears. As of Monday, November 6, the MSBE
reported that at least 900 absentee ballots were not sent out until Saturday, November 4, and
approximately 2,350 were not sent out until Friday, November 3. As a result of these delays,
many votefs may not receive or be able to send out their absentee ballots by the postmark date.’

The Boards of Election’s failure to remedy a known problem has seriously jeopardized
the integrity of Maryland’s electoral system and will result in widespread disenfranchisement

among registered Maryland voters.

II. THE LAW SUPPORTS THE ENTRY OF AN ORDER TO
PREVENT DISENFRANCHISEMENT OF VOTERS

A TRO or Preliminary Injuncﬁon is appropriate in this circumstance to prevent the
irreparable harm of disenfranchisement of a substantial number of absentee voters. Such relief
“may be granted only if it clearly appears from specific facts shown by affidavit or other
statement under oath that immediate, substantial, and irreparable harm will result to the person
seeking the order before a full adversary hearing can be held on the propriety of a preliminary or
final injunction.” Maryland Rule 15-504(a). Courts consider four factors to determine whether a

TRO or Preliminary Injunction is appropriate:

¢ 1d.
? See Spreadsheet from MSBE (attached).



(1) the likelihood that the plaintiff will succeed on the merits; (2) the “balance of
convenience” determined by whether greater injury would be done to the defendant by
granting the injunction than would result from its refusal; (3) whether the plaintiff will
suffer irreparable injury unless the injunction is granted; and (4) the public interest.
In re Application of Kimmer, 392 Md. 251, 260 n.13, 896 A.2d 1006, 1012 n.13 (Md. 2006)
(quoting LeJeune v. Coin Acceptors, Inc., 381 Md. 288, 300-01, 849 A.2d 451, 458-59 (Md.

2004)). Petitioners meet this standard here.

A. Petitioners Will Suffer Irreparable Injury if Relief Is Not Granted.

Under extant regulations, eligible voters who request absentee ballots must postmark
their ballots by the day before Election Day for their absentee vote to be counted. COMAR
33.11.03.08(b). On Election Day itself, absentee voters may vote in only one of two ways: they
may present their absentee ballot in person to their local board of elections, COMAR
33.11.03.08(b)(1); or they may use a provisional ballot at their local polling place. These
procedures are the exclusive means by which absentee voters may exercise their right to vote.

However, as outlined in the factual background, Defendants have failed to distribute
absentee ballots in time for those ballots to be mailed on the day before Election Day. Other
absentee voters likely will not receive their ballots even in time to submit them in person on
Election Day. Furthermore, Defendants have failed to ensure that there are sufficient provisional
ballots to enable absentee voters to exercise alternative means of voting.

These actions have irreparably injured or will irreparably injure Petitioners in a number
of ways. The following groups of Petitioners will face a serious burden on their right to vote:

o Petitioners who timely requested an absentee ballot but who did not receive the ballot

until after the mailing deadline; and



] Petitioners who received an absentee ballot but who did not have sufficient time to
postmark the ballot by the mailing deadline.
In addition, the following groups of Petitioners will be wholly disenfranchised:
e DPetitioners for whom a polling place does not have sufficient provisional ballots to
provide an alternative to absentee voting;
e Petitioners who .do not receive an absentee ballot;
e Petitioners who receive an absentee ballot too late, drop it off in @ mailbox on November

6, and who mistakenly believe that doing so protects their right to vote, when in fact only

a postmark on November 6 guarantees that right; and

e Petitioners who receive an absentee ballot too late to submit by the mailing deadline, and
who are physically unable to cast a provisional ballot or to visit the local board of
elections.

These burdens and restrictions on the right to vote are immediate, substantial, and
irreparable without this C(_)urt’s intervention. Today marks the postmark deadline for absentee
voters; tomorrow is Election Day. The right to vote is a fundamental right protected by the
Maryland and United States Constitutions. Under extant regulations, those eligible voters who
will not receive absentee ballots and who cannot complete a provisional ballot, either because he
or she cannot reach the polling place or because of a shortage of provisional ballots at the polling
place, will not have his or her vote counted.

B. The “Balance of Convenience” Strongly Favors Granting the TRO or Preliminary
Injunction

In comparison to the substantial harms that Petitioners face, Defendants will suffer little

to no harm if the requested relief is granted. First, Defendants could easily comply with the



relief requested using existing procedures. Extending the deadline for postmarking absentee
ballots until Election Day, November 7, will not burden the Defendants because they can count
such ballots during either the first canvass on November 9 or the second canvass of absentee
ballots on November 17. COMAR 33.11.04.05(A)(2). Furthermore, COMAR 33.11.03.07
requires all absentee ballots to be gathered in one centralized location for the counting process,
minimizing any logistical issues with counting such ballots.'”

Second, the requested relief is consistent with Maryland law. Thé Maryland Code
already contemplates the issuance of court orders that extend the time for voting activities. For
example, Maryland Code, Election Law § 9-404(c) (entitled “Under court order”) specifically
mentions court orders that keep polling places open: “any individual who appears to vote during
a period covered by a court order or other order extending the time for closing the polls shall cast
a provisional ballot.” Furthermore, the rule at issue here — the postmark deadline for absentee
ballots — ié a creature of regulation, not state law. In granting relief, this Court would not be
flouting the legislature’s intent. Rather, it would be merely be modifying a regulation that, given
current circumstances, is unreasonable if applied. Thus, the requested relief represents no sharp
break .ﬁ'om existing Maryland law.

Third, courts outside of Maryland have extended the deadline for receipt of absentee
ballots in analogous circumstances. See Reitz v. Rendell, 2004 U.S. Dist. LEXIS 21813 (M.D.
Pa. Oct. 29, 2004) (extending deadline for receipt of absentee ballots from overseas military

voters where U.S. “did not mail . . . ballots in time for their votes to be counted”). This

10«33 11.03.07 B. Securing Ballots. Until the canvass begins, every absentee ballot shall:
(1) Remain sealed in:

(a) The security envelope for Federal Write-In Absentee Ballots; or

(b) The return envelope for all other ballots; and

(2) Be placed in a secure location to which the public does not have access.”
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precedent demonstrates that the requested relief does not place an onerous burden on the
Defendants in comparison to the risk that eligible voters will be disenfranchised.

Fourth, the proposed relief is narrowly tailored to the specific anticipated harm. As noted
above, some Boards of Election did not complete their mailings of absentee ballots until only
two or three days ago. Nevertheless, to minimize the burden on Defendants, Petitioners seek
only to extend the postmark deadline to November 7, Election Day, even though such a remedy
will not give voters the fullest measure of relief.

C. The Public’s Interest in Preventing the Disenfranchisement of Eligible Voters Is of the
Highest Order

The importance of the right to vote cannot be gainsaid. *“[V]oting is of the most
fundamental significance under our constitutional structure.” Illinois Bd. of Elections v. Socialist
Workers Party, 440 U.S. 173, 184 (1979). Suffrage is “a fundamental political right, because [it
is] preservative of all rights.” Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886). The Maryland
Declaration of Rights similarly affirms the importance of the right to vote: “[E]very citizen
having the qualifications prescribed by the Constitution, ought to have the right of suffrage.”
Md. Declaration of Rights, Article 7. There can be no question that the imminent loss of or
burden on the right to vote represents the kind of threat to the public interest for which a TRO or

Preliminary Injunction is appropriaie.

D. Petitioners Are Likely to Succeed on the Merits

Petitioners are likely to prevail on their claim that the Defendants have violated both
State and Federal law in denying eligible voters the opportunity to vote or, at least, ‘by imposing a

severe burden on the right to vote.
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1. Defendants Have Violated Petitioners’ Right to Vote Under the State
Constitution.

Article 1, § 1 of the Maryland Constitution provides that “[a] person once entitled to vote
in any election district, shall be entitled to vote there until he shall have acquired a residence in
another election district or ward in this State” (emphasis added). Similarly, Article 7 of the
Maryland Declaration of Rights proclaims, “[E]very citizen having the qualifications prescribed
by the Constitution, ought to have the right of suffrage.” “Article 7 has been held to be even
more protective of rights of political participation than the provisions of the federal
Constitution.” Md. Green Party v. Md. Bd. of Elections, 832 A.2d 214, 228 (Md. 2003).

These provisions of State law guarani;ee the right to vote despite any governmental
interference, whether intentional or inadvertent. At their most lenient, these provisions may
excuse “unimportant mistakes” or “misleading, erroneous, or ambiguous instructiops” that
merely affect — without wholly depriving eligible voters of — the right to vote. See Lamb v.
Hammond, 518 A.2d 1057, 1069 (Md. 1987). However, absolutely proscribe more serious
errors, such as failing to fulfill election duties, that directly threaten the right to vote. Here, the
Defendants’ errors are not “unimportant.” Rather, they fundamentally affect the electoral
process. The Defendants’ failure to distribute absentee ballots in time and to ensure that polling
places have sufficient provisional ballots threaten to wholly disenfranchise eligible voters who,
in reliance upon the Governor’s declarations and provisions of State law, sought to exercise their
right to vote by absentee ballot.

2. Defendants’ Actions Violate the Statutory Right to Submit an
Absentee Ballot.
There is no question that Maryland Voters have an unqualified right to vote by absentee

ballot in this election. In January of this year, the Maryland Assembly enacted a law providing,
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inter alia, that Maryland voters had the right to cast an absentee ballot for any reason, unless
prohibited by Federal law.!! The source of power for this legislation is Article 1, § 3 of the
Maryland Constitution, which specifically contemplates giving voters the right to use absentee
ballots.'* Although the legislature enacted this legislation over the veto of the Governor, the
Governor has since signaled his official support for the legislation by publicly énoouraging all
Maryland voters to use absentee ballots as a preferred method to cast votes.” The plain text of
new statute is clear. It provides that “[a] registered voter may vote by absentee ballot at an
election if the voter” meets one of a list of criteria. See H.B. 622. The statute thus entitles voters
to submit an absentee ballot and to have that ballot counted if they comply with the statute’s
requirements, as Petitioners have here.

When a state statute grants a right, Articie 19 of the Maryland Declaration of Rights
ensures a remedy. Under Article 19, a citizen is guaranteed a remedy under the Maryland
Constitution “for every injury done to him in his person or property.” Md. Const., Dec. of
Rights., Art. 19." The Court of Appeals of Maryland has stated that where, as here, the
government has enacted a law or rule granting rights, but has not set up a means by which that
law can be enforced, Article 19 affords persons whose rights are violated direct access to the
courts for this purpose. See Piselli v. 75th St. Med., 371 Md. 188, 206, 808 A.2d 508, 518 (Md.

2001) (“[W]here a persdn clearly has a right to money or property under a statute or common

U See supra note 2.

12 Maryland Const., art. 1, § 3: “The General Assembly of Maryland shall have power to provide by suitable
enactment for voting by qualified voters of the State of Maryland who are absent at the time of any election in which
they are entitled to vote and for voting by other qualified voters who are unable to vote personally and for the
manner in which and the time and place-at which such absent voters may vote, and for the canvass and return of
their votes.”

13 See supra note 3.

14 Although Article 19 has no counterpart in the Federal Constitution, the constitutions of thirty-eight other States
have clauses similar to those in Maryland’s Constitution, although different States have adopted varying approaches
to enforcement. A list of the state constitutions containing remedy clauses can be found in David Schuman, The
Right to a Remedy, 65 Temp. L.Rev. 1197, 1201 n. 25 (1992).
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law principle, and no statute specifically provides for a remedy, Article 19 guarantées a common
law remedy to enforce the right.”), citing Robinson v. Bunch, 367 Md. 432,444, 788 A.2d
636,644 (2002) (“[If the General Assembly had not enacted a specific statutory remedy, state
employees would certainly have a common law remedy in Maryland courts to enforce their
rights to mandated overtime compensation under state or federal law.”).

This type of provision — often referred to as a “remedy clause,” “open courts clause,” or
“access to the courts clause” — was originally derived from Chapter 40 of the Magna Carta, as
interpreted by Lord Coke. See Piselli, 371 Md. at 204-05, 808 A.2d at 517- 18. Atticle 19
affords broad protection of the right to redress constitutional violations in the courts. See Dua v.
Comcast Cable of Md., Inc., 370 Md. 604, 645 & n.14, 805 A.2d 1061, 1085 (Md. Ct. App.
2002), citing Smothers v. Gresham Transfer, Inc., 23 P.3d 333, 339 (Ore. 2001), for its “excellent
and comprehensive discussion of the history and effect of so-called ‘remedy clauses’ in state
constitutions, including a discussion of Maryland's Article 19.” The Smothers court explained,
“Unlike many provisions in bills of rights, which protect individual rights by prohibiting the
legislature from enacting certain laws dr prohibiting the government from taking certain actions,
[a remedy clause] protects rights respecting person, property, and reputation by mandating
affirmatively that remedy by due course of law be available in the event of injury to those
rights.” 23 P.3d at 339.

The Court of Appeals of Maryland has ruled that Article 19 generally protects two
interrelated rights: (1) a right to a remedy for an injury to one’s person or property; and (2) a
right of access to the courts:

Article 19 of the Maryland Declaration of Rights insures that rights belonging to

Marylanders are ‘not illegally or arbitrarily denied by the government.” State v.

Board of Education, 346 Md. 633, 647, 697 A.2d 1334, 1341 (1997).
Furthermore, under Article 19, ‘a plaintiff injured by unconstitutional state action
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should have a remedy to redress the wrong.” Ashton v. Brown, 339 Md. 70, 105,
660 A.2d 447, 464-465 (1995). See Weyler v. Gibson, 110 Md. 636,653-54, 73
A.261, 263 (1909). Moreover, even with regard to causes of action not based
upon constitutional violations, ‘Article 19 does guarantee access to the courts.’
Johnson v. Maryland State Police, 331 Md. 285, 297, 628 A.2d 162, 168 (1993).
See also, e.g., Renko v. McLean, 346 Md. 464, 484, 697 A.2d 468,478 (1997);
Murphy v. Edmonds, 325 Md. 342, 365, 601 A.2d 102, 113 (1992); Whiting-
Turner Contracting Co. v. Coupard, 304 Md. 340, 360,499 A.2d 178,189 (1985).

Doe v. Doe, 358 Md. 113, 127-28, 747 A.2d 617, 624 (Md. 2000).

Maryland law is clear that where, as here, a law or rule granting rights has been enacted,
but has not set up a means by which that law can be enforced, Article 19 affords persons whose
rights under the law are violated direct access to the courts for this purpose. Redress through
Article 19 for Defendants’ violation of Maryland law governing absentee ballots is consistent
both with existing Court of Appeals rulings under this provision and with general rules
concerning the jurisdiction of Maryland trial courts. The rules establish that “[c]ircuit courts do
not require expressed statutory authorization to entertain a particular type of civil action; instead,
they have jurisdiction over civil causes of action generally.” See R.A. Ponte Architects, LTD. v.
InvestorsJAlert, Inc., 382 Md. 869, 696, 857 A.2d 1, 5 (Md. 2004) (citing In re Heilig, 372 Md.

692, 712-21, 816 A.2d 68, 80-86 (Md. 2003)).

3. Defendants’ Discriminatory Treatment of Petitioners and Similarly
Situated Absentee Voters Violates the Right to Equal Protection Under the
State and Federal Constitutions.

The Defendants have also violated Petitioners’ right to vote under the equal protection
guarantees contained in the Federal Constitution and in Article 24 of the Maryland Constitution.
“[Allthough Article 24 does not contain an express equal protection clause, the concept of equal
protection nevertheless is embodied in the Article.” Renko v. McLean, 697 A.2d 468, 477 (Md.

1977). The Court of Appeals of Maryland has held that “where all persons who are in like

circumstances are treated the same under the laws, there is no deprivation of equal protection,

14



but a law which operates upon some persons or corporations, and not upon others like situated or
circumstanced or in the same class, is invalid.” Md. Green Party, 832 A.2d at 234. Restrictions
on the right to vote are “subject to some degree of special scrutiny.” O.C. Taxpayers for Equal
Rights, Inc. v. Ocean City, 375 A.2d 541, 547-48 (Md. 1977). Similarly, the Federal Constitution
requires that election laws treat like voters equally. “[T]he rigorousness of our inquiry into the
propriety of a state election law depends upon the extent to which a challenged regulation
burdens . . . Fourteenth Amendment rights.” Burdick v. Takushi, 504 U.S. 428, 434 (1992).
Under both State and Federal law, there is no relevant distinction between the voting
rights of Petitioners and nonabsentee voters, especially after the Governor urged all Maryland
voters to vote by absentee ballot. There is even less of a distinction between the voting rights of
Petitioners — who either will not receive absentee ballots or who will receive then too late — and
other absentee voters who are unaffected by Defendants’ delays because they happened to
receive their ballots in time. Nevertheless, the Defendants’ actions impose a burden on the right
to vote exclusively on Petitioners and other absentee voters similarly situated. Furthermore,
Defendants cannot articulate any public policy concern that would justify the imposition of this
burden. Rather, this discrimination against Petitioners is occurring solely as a result of the
Defendants’ negligent failure to prevent a known problerﬁ: the high demand for absentee ballots
and the unresponsiveness of the State’s vendor in fulfilling orders. Because the Defendants can
offer no justification for their unequal imposition of a burden on the right to vote, their actions

violate the equal protection guarantees of State and Federal Law.
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III. CONCLUSION
In light of the imminent, irreparable, and substantial harm to Petitioners’ right to vote,
Petitioners respectfully request that this Court enter a TRO or Preliminary Injunction granting

the relief requested above.

Respectfully submitted,

This 6th day of November, 2006

DAVID ROCAH
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Telephone:202-887-4000

Facsimile: 202-887-4288
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DEBORAH LIU

Deputy Director of Public Policy
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(pro hac vice application to be filed)
BENJAMIN BLUSTEIN

(pro hac vice application to be filed)
LAWYERS’ COMMITTEE FOR CIVIL
RIGHTS UNDER LAW

1401 New York Avenue, NW, Suite 400
Washington, D.C. 20005

Telephone: 202-662-8320

Fax: 202-628-2858
bblustein@lawyerscommittee.org

17



CERTIFICATE OF SERVICE
I hereby certify that I have this day served, by electronic mail and facsimile, a copy of the
foregoing Petition of [the Petitioners] for a Temporary Restraining Order or Preliminary

Injunction for the relief requested above upon each person designated on the attached service list.

Dated at Washington, D.C., this 6 day of November, 2006.

David Rocah

American Civil Liberties Union of Maryland

3600 Clipper Mill Road, Suite 350

Baltimore, Maryland 21211

Telephone: (410) 889-8555

Fax: (410) 366-7636

18




SERVICE LIST

LINDA H. LAMONE, State
Administrator, Maryland State Board
of Elections

Maryland State Board of Elections
151 West Street, Suite 200
Annapolis, MD 21401-0486

Fax: 410-974-2019
info@elections.state.md.us

GILLES W. BURGER, Chairman,
Maryland State Board of Elections

Maryland State Board of Elections
151 West Street, Suite 200
Annapolis, MD 21401-0486

Fax: 410-974-2019
info@elections.state.md.us

BOBBIE S. MACK, Vice Chairman,
Maryland State Board of Elections

Maryland State Board of Elections
151 West Street, Suite 200
Annapolis, MD 21401-0486

Fax: 410-974-2019

info@elections.state.md.us
ANDREW V. JEZIK, Boardmember, | Maryland State Board of Elections
Maryland State Board of Elections 151 West Street, Suite 200

Annapolis, MD 21401-0486
Fax: 410-974-2019

. info@elections.state.md.us
JOAN BECK, Boardmember, Maryland State Board of Elections
Maryland State Board of Elections 151 West Street, Suite 200

Annapolis, MD 21401-0486
Fax: 410-974-2019
info@elections.state.md.us

SUSAN WIDERMAN,
Boardmember, Maryland State
Board of Elections

Maryland State Board of Elections
151 West Street, Suite 200
Annapolis, MD 21401-0486

Fax: 410-974-2019
info@elections.state.md.us
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IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY
STATE OF MARYLAND

Index/File No.:

MELISANDE C. FRITSZCHE, 4046 Nathanial
Rochester Hall, Rochester New York 14623, for
herself and on behalf of SIMILARLY SITUATED
VOTERS, and MALCOLM G. VINZANT, JR,, 911
South Charles Street, Apt. 407, Baltimore Maryland,
21230, for himself and on behalf of SIMILARLY
SITUATED VOTERS,

PETITION FOR A TEMPORARY
RESTRAINING ORDER AND
MOTION FOR A PRELIMINARY
INJUNCTION

Plaintiff,
Request for an Emergency Hearing

- against -

N Nt Naws Nt Nwws Naws N v st et vt st “ge “wt “aud

MARYLAND STATE BOARD OF ELECTIONS,
LINDA H. LAMONE, State Administrator, GILLES )
W. BURGER, Chairman, BOBBIE S. MACK, Vice )
Chairman, JOAN BECK, Boardmember, ANDREW )
V. JEZIK, Boardmember, and SUSAN )
WIDERMAN, Boardmember, in their official
capacities as Administrators and Board Members of
the Maryland State Board of Elections,

Defendants.

ORDER GRANTING PETITIONERS’ PETITION FOR A TEMPORARY
RESTRAINING ORDER OR PRELIMINARY INJUNCTION

The Court orders the MSBE to accept Absentee Ballots if postmarked on Election Day,

DATED :  ceecereencescssssonsarmsessosssons = + SIGNED:
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UNOFFICIAL COPY OF HOUSE BILL 622

G1 51r1560
HB 473/00 - CGM

By: Delegates Petzold, Griffith, Barkley, Bates, D. Davis, Dumais, Heller,
Kaiser, Madaleno, Mandel, Moe, Montgomery, and-Fayler Taylor,
Bartlett, Boschert, Bozman, Cardin, Cryor, C. Davis, Elmore, Gilleland,
Goodwin, Gordon, Healev, Hixson, Howard, King, Marriott, McKee,

Myers, Patterson. Ramirez, and Ross
Introduced and read first time: February 4, 2005

Assigned to: Ways and Means

Committee Report: Favorable with amendments
House action: Adopted
Read second time: March 25, 2005

CHAPTER

1 AN ACT concerning

2 Elections - Absentee Voting on Demand

3 FOR the purpose of eliminating the circumstances that are required to exist for a

4 voter to qualify for voting by absentee ballot; altering the methods for receiving
5 and submitting an application for an absentee ballot; and generally relating to

6 voting by absentee ballot.

7 BY repealing and reenacting, with amendments,
8 Article - Election Law

9 Section 9-304, 9-305, and 10-102

10 Annotated Code of Maryland

11 (2003 Volume and 2004 Supplement)

12 SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF
13 MARYLAND, That the Laws of Maryland read as follows:

14 Article - Election Law
15 9-304.
16 [(a) A registered voter may vote by absentee ballot at an election if the voter:

17 (¢)) may be absent on election day from the county in which the voter is
18 registered;
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1 2 because of accident, illness, or physical disability, will be unable to go
2 to the polling place on election day;

3 3) because of confinement in or restriction to an institution, will be
4 prevented from going to the polling place on election day;

5 4) because of a death or serious illness in the voter's immediate family,
6 will be unable to go to the polling place on election day;

7 ) is a full-time student at an institution of higher education located
8 outside the voter's precinct but within the county of registration, and academic
9 requirements prevent the voter from going to the polling place on election day; or

10 ©6) because of employment by or service as an official of the State Board
11 or a local board, is required to be absent from the precinct in which the voter is
12 registered to vote on election day.

13 ®)] An individual may vote by absentee ballot [if authorized] EXCEPT TO THE
14 EXTENT PREEMPTED under an applicable federal law.

15 9-305.

16 (a) An application for an absentee ballot, signed by the voter, may be made:

17 )] on a form produced by the local board and supplied to the voter [on

18 request];

19 2) on a form provided under federal law; or

20 3 in a written request that includes:

21 @) the voter's name and residence address; AND

22 (ii) the address to which the ballot is to be mailed, if different from

23 the residence address[; and

24 (iii) the reason, as authorized in § 9-304 of this subtitle, for
25 absentee voting].

26 (b) Except for a late application under subsection (c) of this section, an
27 application for an absentee ballot must be received by a local board not later than the
28 Tuesday preceding the election, at the time specified in the guidelines.

29 (© 1) Beginning on the Wednesday preceding the election, through the
30 closing of the polls on election day, a registered voter or the voter's duly authorized

31 agent may apply in person for an absentee ballot at the office of the local board [if the
32 voter is qualified for absentee voting under § 9-304 of this subtitie or § 10-102 of this
33 article].
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1 @ A special application for an absentee ballot issued under this
2 subsection shall be supplied by the staff of the local board to the voter or the voter's
3 duly authorized agent.

4 3 The application shall be made under penalty of perjury[,] but
5 without a formal oath{, specifying the reason for absentee voting].

6 @) After review of the application, [if the staff of the local board finds
7 that the voter qualifies for absentee voting,] the staff shall issue an absentee ballot to
8 the voter or the voter's duly authorized agent.

9 10-102.

10 (a) If the polling place assigned to an elderly or disabled voter is not
11 structurally barrier free, the voter may request a reassignment by the local board.

12 (b) ) To qualify for a reassignment by the local board, the voter shall
13 submit a request in writing to the local board not later than the close of registration
14 for the election.

15 2) The request may be made on a form prescribed by the State Board.

16 ©) On receipt of a request from an elderly or disabled voter under subsection
17 (b) of this section, the local board shall either:

18 (€))] assign the voter to an election district, ward, or precinct in the voter's
19 county that contains a structurally bacrier free polling place; or

20 ) issue the voter an absentee ballot in accordance with the procedures
21 established under Title 9, Subtitle 3 of this article[, notwithstanding the voter's lack
22 of eligibility for an absentee ballot under Title 9, Subtitle 3 of this article].

23 (@) Any ballot issued to a voter under subsection (c)(2) of this section shall be
24 identical to the ballot used in the polling place originally assigned to the voter.

25 SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall take effect
26 October 1, 2005.
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| Absentee Voting

Every Marylander deserves a fair, accurate and accessible election.

Unfortunately, primary voters encountered long lines and
maffunctioning election technology in the 2006 primary election. As
the technology broke down, the lines to vote grew longer, prompting
many citizens to leave with voting. This was unacceptable.

In light of the long lines and malfunctioning technology encountered
on Primary Day, please consider voting in November's General
Election by absentee ballot. Absentee ballots are convenient and
reliable option to avoid long lines and malfunctioning technology at the
polling places.

in addition, this year is the first year in which Marylanders can vote by
absentee with no excuses. Any registered voter ¢an request and vote
on absentee ballot - no questions asked.

Every Marylander deserves to have confidence that their vote will be
counted.

I wnload and print r absentee ballo

application!

Justa reminder - All Absentee Ballot applications must be received '
by your Local Board of Elections office by 4 p.m. on October 31, 2006.

© 2006 Paid for and Authorized by the Bob Ehrlich for Maryland Committee
Henry A. Grandizio, Treasurer '
Contact Us - Privacy Policy

http://www .bobehrlich.com/ab/ _ 11/6/2006
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E¥F=Candidates in Md. governor's race promote use of absentee ballots

ANNAPOLIS, Md. (AP) - Rep. Gov. Robert Ehrlich and Democratic Mayor Martin O'Malley are using recorded teleph:
promote the use of absentee ballots in the general election, following a problems during this year's primary and the gc
about the security of touchscreen voting machines. Until this year, absentee ballots could be used legally only by peoj
to the polls on election day.

But a new state "no fault” law enacted by the Democratic-controlled legislature over Ehrlich's veto allows anyone to vc
ballot. The promotion of absentee ballots could lead to more frustration in November — hand counting paper ballots is
that could drag on for days. If large numbers of voters decide to use absentee ballots, Marylanders may have to wait ¢
winners in close elections. But both campaigns insist they are merely alerting voters to a new option. The Ehrlich cam
Thursday to provide details on how many automated telephone calls, referred to as “robo” calls, are being made using
and what the target audience is. "It is a similar tactic that was used in 2002," said Shareese Deleaver, spokeswoman
campaign. "This is campaign 101.

The Ehrlich campaign is not breaking new ground.” Hari Sevugan, spokesman for O'Malley's campaign, said the robo
Democratic gubernatorial nominee are being used, as in the past, for fargeted voters, such as "drop off* voters who h:
in presidential elections but not in midterm elections when all state offices are on the ballot. "Our goall is to give people
Sevugan said. "We've done this in the past in a very targeted way." In recent months, Ehrlich has escalated his criticis
touchscreen machines which were first used in Maryland four years ago in four counties and are now used statewide.
promoted absentee ballots as an option for voters who don't trust the electronic machines. In the recorded message, |
votes and encourages his supporters to use absentee ballots. "This is not a demand, this is not a request, this is just ¢
said. David Paulson, spokesman for the Maryland Democratic Party, said the party might expand its promotion of abs
because of the new law. "If that helps you to vote in a convenient, safe and secure manner, we'd encourage anybody
But Paulson sald studies have shown electronic machines are the most secure method of voting and paper ballofs the

Electronic voting systems have passionate defenders and equally passionate critics in Maryland and across the count
that without a paper trail that can be used to recount votes if there is a disputed election, there is no way fo guarantee
touchscreen machines were conducted honestly and fairly. Supporters insist that elaborate security measures ensure
counts, noting the machines have been used nationally in hundreds of elections with not a single case of proven frauc

(Copyright 2006 by The Associated Press. All Rights Reserved.)
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Absentee Ballots
Continued Delivery Delays Are Feared

By Steve Vogel and Rosalind S. Helderman
Washington Post Staff Writers
Tuesday, October 31, 2006; B0S

A record 166,000 Maryland voters had requested
absentee ballots as of yesterday, spurred in part by
suggestions from the governor and other state officials
to abandon electronic voting for the security of a paper
ballot.

SELTOYOTA  aiwsiag forvard

Gov. Robert L. Ebrlich Jr. (R) and Montgomery

County Executive Douglas M. Duncan (D), among others, urged voters to use absentee ballots in the
wake of widespread voting problems during the Sept. 12 primary. The govemor's running mate, Kristen
Cox, voted by absentee ballot yesterday morning in Baltimore County, and Ehrlich has said he will vote
absentee.

The crush of demand for absentee ballots has left local election officials overwhelmed and worried that
late delivery of them will make it difficult for everyone to vote.

"The Democratic and Republican politicians are telling them that they should not trust the voting
system," said Barbara L. Fisher, elections director for Anne Arundel County. "The whole scenario is
ridiculous."

Yet despite widespread problems during the primary, a Washington Post survey shows that an
overwhelming majority of Maryland voters are confident that their votes in the Nov. 7 election will be
counted. '

The poll of slightly more than 1,000 registered voters conducted last week found that 86 percent are
confident -- 45 very confident and 41 somewhat confident -- that their votes will be counted.

Officials said the high demand for absentee ballots is also linked to a "no excuses" law passed in the
spring that allows registered voters to request absentee ballots without giving a reason.

Whatever the cause, the number of ballots requested is well above the previous high of 137,953,
recorded for the 2004 presidential election, according to State Board of Election officials. In the 2002
gubernatorial election, 65,824 voted absentee. The deadline for requesting an absentee ballot is today.
Voters can still request absentee ballots in person at local election boards through 8 p.m. Election Day.

The high number of absentee ballots could delay election results in close races. The first count of
absentee ballots will begin at 10 a.m. on the Thursday after the election. Each envelope containing a
ballot will have to be examined to make sure it has been postmarked by Monday, Nov. 6.

Ballots that are postmarked by Nov. 6 will continue to be accepted until Nov. 17, 10 days after the
election, to give ballots mailed from overseas time to arrive.

http://www.washingtonpost.com/wp-dyn/content/article/2006/10/30/AR2006103001143_p... 11/6/2006
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If previous rates for gubernatorial elections hold, about 1.6 million people -- 60 percent of Maryland's
3.1 million registered voters -- could cast ballots in the election. In previous elections, about 85 percent
of those who requested absentee ballots used them. Absentee ballots could therefore make up about 10
percent of the total vote, according to election officials.

"It's absolute hysteria," said John Willis, a Democratic former secretary of state. He warned that chances
are far greater that an absentee ballot, rather than one cast via machine, will not be counted because of
issues ranging from mail delivery problems to the possibility that a vote will be disqualified because the
ballot was not properly filled out. "It'd be amusing if it wasn't so serious," he said.

Ehrlich's opponent in the election, Baltimore Mayor Martin O'Malley (D). has characterized the
governor's advocacy of absentee ballots as a form of voter suppression, accusing him of "spending a lot
of time trying to confuse people and discourage them from going to the polls and predicting that there
are going to be all sorts of problems."

During a visit to Montgomery last week, Ehrlich denied trying to suppress the vote. "I've never figured
out how that benefits me," he said.

Fhrlich and other candidates have factored the absentee voters into their campaign strategy, tracking
how many of their supporters have requested the ballots and following up to ensure that they mail them.
Campaign workers can then concentrate on bringing others out to the polls on Election Day.

‘As of yesterday moming, Democrats held an edge in the number of absentee ballots requested in
Maryland -- 77,836 to 68,014. But the ratio is well short of the nearly 2 to 1 advantage Democrats hold
among registered voters.

Because of uncertainty over how many ballots would be needed, election boards requested that 1.1
million be printed for absentee voters and for voters who cast provisional ballots.

Officials with Diebold Election Systems, which manufactures Maryland's electronic voting machines
and is printing the ballots, told the state Board of Elections yesterday that they greatly underestimated
the number needed.

Most outstanding ballots were sent to county boards over the past several days and the last should be
delivered by today, the board was told by Tom Feehan, Maryland project manager for Diebold. But
election officials said there may not be enough turnaround time for some voters.

In Prince George's County, officials struggled to fill requests for more than 13,000 absentee ballots --
more than twice as many as four years ago.

Interim Elections Administrator Robert J. Antonetti St. said the office had run out of several of the
county's 37 ballot styles. More ballots were delivered yesterday, but he said Diebold had still not sent
the county's full order.

Staff writers Robert Barnes and John Wagner contributed to this report.

© 2006 The Washington Post Company
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From the Baltimore Sun

As Cox casts her absentee ballot, problems
persist

Election offices flooded with calls, visitors; more than 160,000
have requested forms :

By Melissa Harris and Andrew A. Green

Sun reporters = ;
cars.com

October 31, 2006

Today is the deadline for Marylanders to request absentee ballots by mail, but voters
can still obtain one at their local elections office until Nov. 6, the day before the general election.

Sparked by a call from Gov. Robert L. Ehrlich Jr. and other political leaders, Maryland voters have
already requested more than 160,000 absentee ballots - more than the state counted in the 2004
presidential election, said Mary Cramer Wagner, the state's director of voter registration.

Local election officials have also tripled and quadrupled their orders for paper ballots as a backup,
should they experience a repeat of the chaotic September primary, which was marred by equipment
failures and human error. Maryland uses the same form for absentee and provisional ballots.

Leading by example, Ehrlich's running mate, state Department of Disabilities Secretary Kristen Cox,
cast her votes by absentee ballot at the Baltimore County elections board in Catonsville.

"It's really important that people's votes count,” Cox said. "We think it's a good way for people to vote."

But the trip also highlighted just how much havoc the absentee voting push has played with local
elections boards.

During the time Cox was at the elections office, all 23 phone lines were rmgmg nonstop, with one

person to answer them. Most of the time, they had to ring and ring as Mary Alberta, an elections
supervisor who was filling in for the receptionist, helped a steady stream of people walking in the door

http://www.baltimoresun.com/news/local/bal-md.voting3 loct31,1,2320510,print.story?coll... 11/6/2006
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to vote.

Many of them said they had applied for absentee ballots weeks ago but hadn't received them in the mail,
a common problem around the state as elections offices have worked to process a crush of applications
without any new personnel to help. Others couldn't get through on the phones, so they showed up in
person.

This month, the request for nearly 1.2 million paper ballots overwhelmed the printer, Diebold Election
Systems, Inc., which also makes the state's voting equipment. In some cases, printing delays meant that
requests for absentee ballots piled up at local election offices, and the ballots did not reach voters
traveling overseas-or out-of-state in time.

The last shipment of paper ballots to the state, which is destined for Montgomery County, is expected to
arrive this morning, said Tom Feehan, Diebold's project manager in Maryland, at a meeting yesterday of
the State Board of Elections. But as of yesterday evening, Prince George's County officials said they
were still missing three ballot styles.

"This really puts everybody in a bad squeeze," said Joan Beck, a state elections board member. .

Staff members said yesterday that voters would not be disenfranchised as long as they contacted their
local elections office and explained their travel schedule. Under that scenario, the ballot could be faxed -
even overseas - to the voter and then returned in the same manner. An election official would then
transcribe the votes onto an official ballot.

Baltimore County Elections Director Jacqueline McDaniel said she ordered 60 percent more absentee
ballots than she did four years ago but that she's still running out of them in some districts.

"What's wrong is both parties telling everyone under the sun to vote absentee and not giving us any time
to prepare," McDaniel said. "It is political, and they shouldn't be bringing that into this office because
we're nonpartisan."”

Martin and Arlene Kurland of Pikesville tried to vote at the same time as Cox but couldn't because the
office was out of ballots for their precinct. They said their encounter didn't give them much confidence
in the system.

"I'm so frustrated," Martin Kurland said. "Is it worth voting? I don't know if my vote is going to count."

Cox, who is legally blind, had been an advocate for the touch-screen voting machines - which Ehrlich is
now suggesting Marylanders avoid - because they have an audio ballot component that allows those who
can't see to vote in privacy. When Cox voted in the primary, the audio function wasn't working, so she
had to get her son Tanner, who's in the fifth grade, to read the ballot for her.

Yesterday, an aide had to read the ballot to Cox and mark the selection. But that wasn't the only snag. At
first, the elections officials mistakenly gave her a ballot for the 11th Legislative District, not the 42nd
District, where she lives.

"It's a little disconcerting that this late in the game we have these problems," she said.

melissa.harris@baltsun.com
andy.green@baltsun.com
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From the Baltimore Sun

Voting

Record number of voters apply for absentee
ballots

By Melissa Harris

Sun reporter .z .
careerhuilder

November 1, 2006 You desarse a betker job

A record number of voters - 175,500 - have requested absentee ballots for next
week's election, state officials said yesterday after the deadline for mailed applications passed.

Faxed applications were still being accepted until midnight, and walk-in requests can be made until the
day before Tuesday's election, so the number of ballot requests will almost certainly grow.

The surge of requests after the Sept. 12 primary has been fueled by a call from Gov. Robert L. Ehrlich
Jr. and others to avoid the polls after absent election judges and human errors in Baltimore City and
Montgomery County delayed voting for more than an hour in some precincts.

Despite continuing questions about the integrity of the state's voting system and the large number of
absentee ballot requests, Marylanders remain optimistic that their votes will be counted, a Sun poll
released today shows.

According to the survey, 42 percent of likely voters said they are very confident that the election system
will work accurately, and 49 percent said they were somewhat confident.

Fewer than one in 10 voters said they had no confidence that their vote will be counted. The poll, of 800
likely voters conducted Oct. 28-30 by Potomac Inc. of Bethesda, has a margin of error of 3.5 percentage
points.

As many election administrators predicted, the governor's suggestion has jammed some local election

offices' phone lines and overwhelmed staff members, who must individually stuff absentee ballots into
envelopes. '

http://www.baltimoresun.com/news/local/ba]-te.md.votingOlnovOl,1,3256462,pﬁnt.story?... 11/6/2006
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Some Democrats, including Senate President Thomas V. Mike Miller, have called the absentee ballot
push "irresponsible” and said Ehrlich's concerns are an effort to discourage Democrats, who outnumber
the state's registered Republicans by about 2-to-1.

"If you want to talk about a way for your vote not to be counted, it's an absentee ballot," Miller said.
"People forget to sign them. They use the wrong type of marking. This plays to Ehrlich's advantage.”

Voters have asked for nearly three times as many absentee ballots as were cast four years ago.

As of yesterday moming, Montgomery County - where elections officials forgot to distribute a key
computer card needed for casting votes on the electronic machines - led in the number of absentee ballot
requests at 35,322. Nearly 19,800 were from Democrats, and almost 10,900 were from Republicans.

Baltimore County followed with approximately 27,300 requests and an almost even split among
Democrats and Republicans.:

Those who want an absentee ballot but have not yet requested one can do so only at their local elections
office today until Monday, the day before the general election. Elections officials estimate that about 85
percent of those who request absentee ballots will return them.

Joseph Shear of Pikesville said that he and his wife planned to drive to Baltimore County's Board of
Elections office in Catonsville today to cast their absentee ballots. They leave for vacation next week,
and the absentee ballots they requested had not arrived in the mail.

"I'm worried that if our ballots are already in transit, they're going to give us a hard time," he said.

The situation is most dire in Prince George's and Baltimore counties. Baltimore County ran out of three
kinds of ballots. Prince George's never received three styles. Larger counties have dozens of different
ballots because of local races.

Robert J. Antonetti, interim elections director in Prince George's County, said that the shipment delay
was affecting 243 absentee voters in his county.

Diebold Election Systems, the ballots' printer and the maker of the state's electronic voting equipment,
had assured the State Board of Elections on Monday that Maryland's approximately 1.2 million paper
ballots would all arrive at local elections offices by yesterday. The paper forms are also used as
provisional ballots on Election Day.

On Monday, State Board of Elections Chairman Gilles W. Burger asked the attorney general's office to
investigate Diebold's earlier activities in Maryland, specifically whether the company discovered a flaw
in a key component of about 4,700 of the state's voting units in 2002 and failed to disclose it to the
agency for several years.

In the letter to Assistant Attorney General Mark J. Davis, Burger, a Republican, asked that the
investigation "be conducted in a manner that does not hinder the 2006 election.” A spokesman for the
attorney general's office said that an inquiry would not begin until after Tuesday's election.

Despite Burger's concerns about Diebold's past actions, he said this week that he would be voting in his
precinct and that the state's voting system was "at the highest level of readiness that it has ever been."

http://www baltimoresun.com/news/local/bal-te.md.voting01nov01,1,3256462,print.story?... 11/6/2006
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DEPARTMENT OF LEGISLATIVE SERVICES
OFFICE OF LEGISLATIVE AUDITS
MARYLAND GENERAL ASSEMBLY

Karl S. Aro October 16, 2006 Bruce A. Myers, CPA
Executive Director Legislative Auditor

Mr. Karl S. Aro

Executive Director

Department of Legislative Services
90 State Circle

Annapolis, Maryland 21401-1991

Dear Mr. Aro:

In accordance with your September 25, 2006 directive, I am submitting the Office of
Legislative Audits’ (OLA) third report on the progress of the State Board of Elections (SBE) and
the local election boards of Anne Arundel County, Baltimore City, Prince George’s County and
Montgomery County in identifying and correcting problems from- the September 12, 2006
Primary Election. R

We have included an updated matrix from our last report for each of the five entities we
are monitoring that identifies the problems or issues, the corrective actions planned and the
current implementation status of the correction actions based on activity in the intervening week.
Notable events since the last progress report are as follows:

o SBE has finalized its contingency plan, in case of unforeseen major General Election Day
failures, and it has been distributed to the local boards. Key components are the use paper
ballots and optical scanners to record and count votes, with Diebold printing over 1.1
million ballots for Statewide use.

e Absentee ballots were to be received by all local boards no later than October 16, 2006.
Although not late according to State law and regulation, some local boards have expressed
concern about the timeliness of absentee ballot delivery as well as the significantly
increased demand on their staff to process requests and mail absentee ballots timely.

o Approved fixes to the ExpressPoll books are almost complete with the exception of about
50 from Prince George’s County. Last week, Diebold supplied each local with a number of
updated machines for judge and technician training.

e Except for Anne Arundel County, recruiting an adequate number of judges is still ongoing.
Baltimore City and Prince George’s County continue to report significant vacancies,
although some progress has been made. Baltimore City is still concerned about its lack of
progress in recruiting an adequate number of Republican judges.

301 West Preston Street - Room 1202 - Baltimore, Maryland 21201
410-946-5900/301-970-5900 - FAX 410-946-5999/301-970-5999
Other areas in Maryland 1-877-486-9964



Mr. Karl S. Aro -2- October 16, 2006

e Training has begun at each of the four local boards for technicians, judges and chief judges,
although for some the pace to date appears slow. Each of these local boards has also
developed a training schedule that includes what should be a sufficient number of
opportunities for attendance.

e Although Baltimore City has agreed to use the resources of the University of Baltimore’s
Schaefer Center for training, which started on 10/14/06, a formal agreement and cost
estimate has not yet been finalized. Also still to be formalized, is an agreement with the
City government to assist in monitoring polling places and provide cellular phones to each
polling place.

e All requested components of the corrective action plan for Baltimore City have not yet been
delivered to SBE.

The information contained in this report is based primarily on our observations and
inquiries. Accordingly, the work performed by OLA is considerably less than would be required
for an examination performed in accordance with government auditing standards. Our
assessment of the implementation status has been conveyed to the respective entities. If you
have any questions, please do not hesitate to contact me.

Sincerely,

W&-W

Bruce A. Myers, CPA
Legislative Auditor

BAM/lcy

cc:  Joint Audit Committee Members
Linda H. Lamone, State Administrator, Maryland State Board of Elections
Gilles W. Burger, Chairman, Maryland State Board of Elections
Barbara Fisher, Election Director, Anne Arundel County Board of Elections
Garry Voith, President, Anne Arundel County Board of Elections
Cornelius L. Jones, Acting Election Director, Baltimore City Board of Elections
Armstead B. C. Jones, President, Baltimore City Board of Elections
Margaret A. Jurgensen, Election Director, Montgomery County Board of Elections
Nancy H. Dacek, President, Montgomery County Board of Elections
Robert J. Antonetti, Sr., Interim Administrator, Prince George’s County Board of Elections
S. John di Stefano, President, Prince George’s County Board of Elections
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Franklin, Charles L.

From: Melisande Fritzsche [mcf7725@rit.edu]
Sent: Monday, November 06, 2006 2:59 PM

To: Frankliin, Charles L.

Subject: Re: Declaration of Ms. Melisande Fritzsche

On Nov 6, 2006, at 2:30 PM, Franklin, Charles L. wrote:

Melisande, please review and if you agree, please indicate you authorize us to file on your behalf.
If possible please also print out and fax us a signed copy of this to me at 202-887-4288.

AFFIDAVIT

1. |, Melisande C. Fritzsche, am a registered voter in the County Baltimore, age 20, and am
currently residing at 4046 Nathaniel Rochester Hall, Rochester, New York, where | am a student at
the Rochester Institute of Technology.

2. In mid-August, 20086, | requested an absentee ballot for both the primary and general election,
since | would be out of the state at school. | made this request by faxing and mailing an absentee
request to the County Board of Elections in Catonsville, Maryland.

3.  Asof Monday, November 6, 2006, | have not received an Absentee Ballot.
4.  Ifthe Ballot arrives on Monday, November 6, 2006 in the ordinary mail, | will be unable to

properly fill it out, sign it, and postmark the Absentee Ballot by November 6, 2006, as required by
law.

5. 1 will not be able to personally access my precinct polling station to vote in the normal course.
6. Because of the delay in mailing my Absentee Ballot and because | am unable to vote at my
regular polling place, | have been denied the right to vote.

7. 1authorize the Election Protection Coalition to identify me as a plaintiff in any litigation to
extend the postmark date for submitting absentee ballots.

DATED: ..6 November 2006.. SIGNED: ...Melisande Catherine Fritzsche...

IRS Circular 230 Notice Requirement: This communication is not given in the form of a
covered opinion, within the meaning of Circular 230 issued by the United States Secretary
of the Treasury. Thus, we are required to inform you that you cannot rely upon any tax
advice contained in this communication for the purpose of avoiding United States federal
tax penalties. In addition, any tax advice contained in this communication may not be used
to promote, market or recommend a transaction to another party.

The information contained in this e-mail message is intended only for the personal and

confidential use of the recipient(s) named above. If you have received this communication
in error, please notify us immediately by e-mail, and delete the original message.

11/7/2006



CERTIFICATE OF SERVICE

I hereby certify that I have this day served, by electronic mail and by first-
class mail, postage pre-paid, 2 copies of the foregoing Record Extract upon
opposing counsel designated below.

Mark Davis
Office of the Maryland Attorney General
200 St. Paul Place
Baltimore, MD 21202

Dated at Washington, D.C., this 7th day of November, 2006.

Thomas C. Goldstein

Akin Gump Strauss Hauer and Feld, LLP
1333 New Hampshire Ave., NW
Telephone: (202) 887-4060
tgoldstein@akingump.com





