U.So CONST. mend. V

{AmeEsDMENT V) .
[Rights of Accused in Criminal Proceédings)

without just compensation.

—r——

18 U.8.C, §6002 (1982)

§ 6002, Immanity generally

Whenever & witness refuses, on the basis of his privilege against selfvin-
crimination, 10 testify or provide other information in a proceeding before or
ancillary to—

(1) a coun or grand jury of the United States,
(2) sn agency of the United Slates, or

(3) cither House of Congress, 8 jo(m‘oommi
or 8 commitiee or 8 subcommiliee of either H

#4 Sut. 921)

il

MARYLAND RULES OF PROCEDURE, RULE 4-631 (1985 Replacement Vol.)

Rule 4-831, COMPELLING TESTIMONY ON THE CONDITION
OF IMMUNITY

(a) Requested by State. — In any proceeding under this Title, before 8
grand jury, or pursuant to Code, Article 10 § 39A, if a witness lawfully refuses
to answer or to provide other information on the basis of the privilege against
self incrimination, the court, when authorized by law, shall compel the witness
to answer or otherwise provide information if:

(1) The State’s Atlorney requesta in writing or on the record that the
cwurt order the witness to answer or otherwise provide information,
potwithatanding the witness' claim of privilege; and

(2) The court informs the witness of the scope of the immunity the
witness will receive as provided by the sppropriate statute.

®) Order of Court, — The court shall enter its order compelling testimony
in writing or on the record.
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MD. ANN, CODE art. 27, §262 (1982 Replacemenr Vol.)

§ 262. Persons compellable to testify; exemption from pros-
ecution,

185, § 9, 1837, ch. 438.)

MD. ANN. CODE af€E. 27, §258 (1924)
An. Code, see. 228, 1004, sve 314 (883, eve, TD1. 1883, ch. 205, ane. 8. 1858, 6. 106, ouc. 0.

258, gaming or bet-
Ung beca when wny such
persop is 11 not be prose
cuted for

MD. ANN. CODE art. 27 § 23 (1982 Replacement Vol.)

§ 23. Offering bribe to or receiving bribe by public officer;
witnesses in prosecution.

E-4
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CONT'D
MD. ANN. CODE art. 27, § 23 (1982 Replacement Vol.)

in any such and punishment for
any such cr sve been guilty or a
participant to testify. (An. Code,

1951, § 29,1936, 4 27,1024, 4 31;3812,§ 20; 1904, § 26,1888, % 23; 1809, ch.
138, ) 8; 1868, ch. 369; 1882, ch. 142; 1933, ch. 202; 1837, ¢h. 434; 1972, ch. 181,
§ 28; 1977, ¢hs. 189, 260.)

1937 Md, Laws 853
CHAPTER 485.
AN AOT to add a new section 10 Article 27 of the Annotated

8xc, 2. And de it further enacted, That this Act sball take
effect Jupe 1, 1837,

Approved May 16, 1037,

1937 Md. Laws 873

CHAPTER 438,

AN ACT to repes| snd reensct with amendaients Bection 238
of Article 27 of the Aanotat
tion), title “Crimes and Pun
sold amendment compe
teatify (o behalf of the
ting, even though such
exempting from prosec
Persons so testifying.

Beerion ), Be it
land, That Bection
of Maryland (1024
sub.title “Qamiag",
wlith nmendments, ¢
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CONT'D
1937 Md. Laws 873

Bac, 2. And de it Jurther enacted, That this Act aball take
fect June 1, 1937,

Approved 3ay 18, 1937,

1937 Md. Laws 8512
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CONT'D

8sc, 2. And be it further enacted, That this Act sball take
efect Juoe 1, 1037, '

Approved May 18, 1937,

CRIMINAL CODE §200.15 (Proposed Draft June 1, 1972) (State of Maryland
Commission on Criminal Law)

200,15, Bribery and bribe recelving;
gl of lmmunity

COMMENT

E-7
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WILLIAM DONALD SCHAEFER, Governor Ch. 289
TH INDIVI REF LIKELY EF

€ T1F A WITNESS REFUSES TO MP Y WITH AN ORDER ED
ABSECTION (C] OF THIS SECTION, ON WK ii1en M
UDELUIVK ANV UN  AUMIDSIUN INIU EVIVENU UOF IH
ANV JUK

.

JF THE MAKYLANV Kl

ECT1 p E T ER ENACTED T S nis)

SECTION 2 3. AND BE IT FURTHER ENACTED, That this Act
shall take effect July 1, 1989.

Approved May 19, 1589.

CHAPTER 289
(House Bill 1311)
AN ACT concerning

Witness Immunity - Crimes of Violence -
Controlled Dangerous Substances

FOR the purpose of authorizing certain prosecutors in certain
circumstances inveolving--crimes—-of--violence-—and--eertatn
eontrotied-dangeroua-subatance-offenses to file a written
motion Eor a court order compelling a witness to testify,
produce evidence, or provide other information; specifying
the effect of the order; prohibiting testimony or other
evidence compelled under the order or certain information
derived from the compelled testimony or evidence from being
used against the witness except under certain circumstances;

- 2429 -
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Ch. 289 LAWS OF MARYLAND

erimea-~-pf---yiptence---gnd-~certatn--conteotted--dangerous
subatance-offenses before a court or grand jury.

BY repealing and reenacting, with amendments,
Articte-27---€rimes-and-Punishmenta

Seetion~298tey
Annetated-€ode-of-Maryiand

+3987 cement-Yotume-and-13868-Supptementy
r ts
nno e r and
cemen and 1988 Su ement

BY repedaling

Article 27 - Crimes and Punishments
Section 262, 298(c), 371, and 540
Annotated Code f Mar land
nt

BY repealing and reenacting, without amendments,

Article 27 - Crime ni
t
BY repealina and ree ting, with amendments,
Ar - Election Code
Ma land
and 198 t
BY renumbering
Article 2 r
ive
r ivel
1988 1 n

BY adding to
Article - Courts and Judicial Proceedings
Section 9-123
Annotated Code of Maryland

- 2430 -
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WILLIAM DONALD SCHAEFER, Governot Ch., 289

({1984 Replacement Volume and 1988 Supplement)

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF
MARYLAND, That the Laws of Maryland read as follows:

Article 27 - Crimes and Punishments

23.
If a rson shall ibe r atte to bribe a executive
£ r e or ot ¢« [«
a
an t or mu -co 0
c su v on e Stat
r o execu ve o cer o su
cor ra rson
o) an C ut es an
or
o ra
r or r 0 r or
ae ot an r
0o an mun ra or r
re rece ve 2 e
rewar or or
r rmance a es or a
so or r v ee I or es
s ess nor more n or n
cou
e ar o e r ess r
n £s a
o]

1rus or bprotfrit N this State; and any person sSo brib

w an e n
r 10 may have committed any of the at
rsen so n
ecu r n r n
5 rson so uiltv or a varticipan

a to testit

24,

= 2431
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Ch. 289 LAWS OF MARYLAND

rson or rson who sha brib or att t to bribe

an rson r W an
an one nr ousa
scre
n a e
es n X mon 5 por more t ree rs or n
son a o r
or so or r v nt
w ne a ns an rson or rsons
r enses rov
a an r n so
xem
r es ma a rt
39,
8 shall refuse to testif concernin the cr me of
n
s ar c e r truc 5 ce or
rson
rson r
a resa o) t a erson so
es
r su
cr ma ve
[262,
shall re 4 if
s
a or o es
s son
n an e
rom r a or a
a a cr es r n
ve or a r c a a
s so
298.
- 2432 -
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WILLIAM DONALD SCHAEFER, Governor Ch. 289

offenses .set forth under this subheading-{-, provided that=-{-=
EXEBPP-AS-O0PHERWISE-PROVIDED~UNBER-§-9~123-0P-FPHE-EOURTS-ARPEELE Y
any person so compelled to testify on behalf of the State in any
such case shall be exempt from prosecution, trial, and punishment
for any and all such crimes and offenses about which such person
was so compelled to testify.]

[371.
r lr £ co rni an lotterie
cate h e s e
n ness an rson
or sons ma ve comm ] ens
a sO C e
n and punist all suc
ct a 1 person 8o testity ma e
>een qull .y as a par n and about wr was Sso
s
400,
a I w r n under the of 2
ear
a
s n an
vera s rom rson [
4 e =] ae.
b er 21 rs of
c
ars
50
v a n
[540.
No rson shall be excused Erom attend and t ti
a s r or er 3
ra ury upon any .nvestigation, proceeding or :rial.
] W a on sect
r r

‘herwise. reguired of
.ture: bu no

r e} r
ur .ter or th
e ] 8o ven or
re [4 I na nves a
r r u or
v ng ot su
- 2433 -
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Ch. 289 LAWS OF MARYLAND

Article 33 - Election Code

26-16,
Baltimore
r course o
rson
e or
ereo
answer
Article - Courts and Judicial Proceedings

9-123,

(A) (1) IN THIS SECTION THE [FOLLOWING WORDS HAVE THE
MEANINGS INDICATED.

¢23--"€EBRFY-MEANS -A-EIRCUEP-COURT+

. €3% (2) "OTHER INFORMATION" INCLUDES ANY BOOK, PAPER,
DOCUMENT, RECORD, RECORDING, OR OTHER MATERIAL.

+4y (3) "PROSECUTOR" MEANS:
(I) THE STATE'S ATTORNEY FOR A COUNTY;
(II) A DEPUTY STATE'S ATTORNEY;

t¥EE)y—-PHE-——~SEATE--PROSECUPOR--APPOINTED--UNBER
ARPICEE-107-§-33-6FP-FTHE-€OBET

+¥¥y (III) THE ATTORNEY GENERAL OF THE STATE;
OR

¥y (IV) A DEPUTY ATTORNEY  GENERAL OR
DESIGNATED ASSISTANT ATTORNEY GENERAL,

{B) (1) IF A WITNESS REFUSES, ON THE BASIS OF THE PRIVILEGE
AGAINST SELF-INCRIMINATION,  TO TESTIFY OR PROVIDE OTHER
INFORMATION IN A CRIMINAL PROSECUTION OR A PROCEEDING BEFORE A

- 2434 -
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WILLIAM DONALD SCHAEFER, Governor Ch. 289

GRAND JURY OF THE STATE, INVObVING--A--ERIME--OP~-VIOBENEE7--AS
BEPINEB~-¥N--ARPEELE--277-§-643B-6P-PHE-CODE+-OR-AN-OPFENSE-UNBER
ARTICLE-277-§-286-OR-§-286A-6P-PHE-CODEy AND THE COURT ISSUES AN
ORDER TO TESTIFY OR PROVIDE OTHER INFORMATION UNDER SUBSECTION
(C) OF THIS SECTION, THE WITNESS MAY NOT REFUSE TO COMPLY WITH
THE ORDER ON THE BASIS OF THE PRIVILEGE BGAINST
SELF-INCRIMINATION,

(2) NO TESTIMONY OR OTHER INFPORMATION COMPELLED UNDER
THE ORDER, AND NO INFORMATION DIRECTLY OR INDIRECTLY DERIVED FROM
THE TESTIMONY OR OTHER INFORMATION, MAY BE USED AGAINST THE
WITNESS 1IN ANY CRIMINAL CASE, EXCEPT IN A PROSECUTION FOR
PERJURY, OBSTRUCTION OF JUSTICE, OR OTHERWISE FAILING TO COMPLY
WITH THE ORDER, .

(C) 1IF AN INDIVIDUAL HAS BEEN, OR MAY BE, CALLED TO TESTIFY
OR PROVIDE OTHER INFORMATION IN A CRIMINAL PROSECUTION OR A
PROCEEDING BEFORE A GRAND JURY OF THE STATE, ¥NVOLVEING-A-ERIME-OP
YIOBENEE7-AS-BEPINEB-IN-RRTI€RE-2F57-§-643B-OP-~PHE--COBEF--B6R--AN
OFFENSE~-UNBPER-ARPEELE-275-§-206-OR-§-286A-OP-PHE-EO6BE7T THE COURT
IN WHICH THE PROCEEDING IS OR MAY BE HELD SHALL ISSUE, ON THE
REQUEST OF THE PROSECUTOR MADE IN ACCORDANCE WITH SUBSECTION (D)
OF THIS SECTION, AN ORDER REQUIRING THE INDIVIDUAL TO GIVE
TESTIMONY OR PROVIDE OTHER INFORMATION WHICH THE INDIVIDUAL HAS
REFUSED TO GIVE OR PROVIDE ON THE BASIS OF THE INDIVIDUAL'S
PRIVILEGE AGAINST SELF-INCRIMINATION. THE ORDER SHALL HAVE THE
EFFECT PROVIDED UNDER SUBSECTION (B) OF THIS SECTION,

(D) IF A PROSECUTOR SEEKS TOQ COMPEL AN INDLIVIDUAL TQ
TESTIFY OR PROVIDE OTHER INFORMATION, THE PROSECUTOR SHALL
REQUEST, BY WRITTEN MOTION, THE COURT TO ISSUE AN ORDER UNDER
SUBSECTION (C) OF THIS SECTION WHEN THE PROSECUTOR DETERMINES
THAT:

(1) THE TESTIMONY OR OTHER INFORMATION FROM THE
INDIVIDUAL MAY BE NECESSARY TO THE PUBLIC INTEREST; AND

(2) THE INDIVIDUAL HAS REFUSED OR IS LIKELY TO REFUSE
TO TESTIFY OR PROVIDE OTHER INFORMATION ON THE BASIS OF THE
INDIVIDUAL'S PRIVILEGE AGAINST SELF~INCRIMINATION.

(E) IF A WITNESS REFUSES TO COMPLY WITH AN ORDER ISSUED
UNDER SUBSECTION (C) OF THIS SECTION, ON WRITTEN MOTION OF THE
PROSECUTOR AND ON ADMISSION INTQ EVIDENCE OF THE TRANSCRIPT OF
THE REFUSAL, IF THE REFUSAL WAS BEFORE A GRAND JURY, THE COURT
SHALL TREAT THE REFUSAL AS A DIRECT CONTEMPT, NOTWITHSTANDING ANY
LAW TO THE CONTRARY, AND PROCEED IN ACCORDANCE WITH SUBTITLE P.
OF THE MARYLAND RULES.

'SECTI 2. AND IT FURTHER That Sect
th

= 2435 -
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Ch. 290 LAWS OF MARYLAND

of the Annotated Code of Maryland be renumbered to be Section(s)
298(c) through (£), respectively.

SECTION -2- 3. AND BE IT FURTHER ENACTED, That this Act
shall take effect July 1, 1989,

Approved May 19, 1989.

CHAPTER 290
(House Bill 359)
AN ACT concerning

Motorcycles - Driver's License - Minors -
Motorcycle Safety Course

FOR the purpose of prohibiting the Motor Vehicle Administration
Erom igsuing to an individual under a certain age a license
to drive a motorcycle unless the individual has completed
satigfactorily a certain motorcycle safety course.

BY repealing and reenacting, with amendments,

Article - Transportation

Section 16~103

Annotated Code of Maryland

(1987 Replacement Volume and 1988 Supplement)

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF
MARYLAND, That the Laws of Maryland read as Eollows:

Article - Transportation
16-103.

{a) Except as provided in subsection (b) of this section,
the Administration may not issue a driver's license to any
individual who is not at least 18 years old.

(b) (1) [The] EXCEPT AS PROVIDED UNDER PARAGRAPH (3) OF
THIS SUBSECTION, THE Adminlstration may issue a Class B, D, or E
license to an individual under the age of 18, if he is at least
16 years old and has completed satisfactorily a driver's
education course approved under Subtitle 5 of this title.

- 2436 -

App. 41




POSITION PAPER X '(\;M '
WITNESS IsMoNITY S , l(?
L. INTRODUCT 10N 6

A. The Problem

There are baslcally two types of Immun(ty: and
use and derivative uge limmun ity (hereinafter "us
Transactional Immunity meansg that once g witness has
testify a ut an Inclident
ccuted for qffenses arlsing out of that tr cven if
inde ndent evij

ously, 1In sltuations |p which Insider Informatlon about

actlvity 1Is necessary in order to prosecute criminal
the prosecutor Is faced with untenable alternatives
transactional Immunity ig available.

For eéxample, assume g scenario in which 4 narcotics network
ytfrunctlbning effectively with 8 hierarchy ip which the first
/Echelon leader s a Prosperous, "white collar" professlonal who
has never been convicted of a crime, That lndlvldual. who we can
refer to as "Klngpln", provides the capital necessary to purchase
the narcotics which js distributed to users. e never has his
hand 6n the narcotics and enters only into cash transactions,
Kingpin, however, relles upon a certified publje account ("a")
and ap Individug | who monitors the actua] narcotics tra!ficklng
network ("pv),

Kingpin may never be successfully Prosecuted withoyt
informatiop from "A" or "B". There may not be enough cvidence
against “Av or “B" to Prosecute them for their role in the

App. 42



conspiracy.

A resourceful prosccutor, who could be investigating Kingpin
for nnrcotlés violations or criminal violations of the income tax
cade would subpoena "A" or "B" before the ggand jury at which
tfme "A" and "B" would invoke thelr privilege against scif-
incrimination, Under the present law, the prosecutor would then
face the dilemna of having to give "A" or "B" transactional
imnunity or a total exemption from liability for thelr
misdeeds. “A" or "B", then, could conceivably not be prosecuted
for their role In the conspiracy on either the state or federal
level. 1f granted transactlonal lnnﬁnity, they also conceclvably
may not incur clvil liabllity for their Involvement. "A" or "B"
conceivably may not.lncur civil tax liabllity in the form of
penalties and "A" conceivably may not face professional
discipline In the form of license suspenslion or revocation by his
professlional licensing authority. To permit "A" or “B" to walk
away from thelr misdecds would truly be a miscarriage of justice.

B. The Resolution

The resolution of the dllemma is to provide the prosccutor
with use Immunity to permit the prosccutor to build a tax
ﬁf%sccution case against Kingpin by inmunizing "A" from the usce
of "A's" testimony against him, or a narcotics case by limunizing
"B" from the use of hils testimony agalnst him., "A" and "B" could
still be prosecuted for their Involvement In the conspiracy,
could still be forced to pay civil tax penalties and "A" could
still be subject to discipline on a professional basis,
Certainly, consideration of appropriate sanctions against "A" and
"B" shou!d and must include all possibilities given the magnitude
of thelr involvement in the crime.

1. PROPOSED GENERAL IMVUNITY STATUTE

Thq proposed statute is based substantlially on the federal
fmnunity statutes: 18 U.S.C. §§6001-04 (1985). Changes made In
the language arc primarily those required by the differences

(s~
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between the organizational structure of law enforcement agenucies

in the federal and state systems.
\

The proposed genecral inmunity statute differs substantively
from existing Maryland statutes in three ways:

1. It provides for use and derlvative use dnstcad of

transactlonal Immunity;

2. 1t Is generally avallable rather than limited to

speclfic crimes;

3. It has bullt-in procedural safeguards which must be.
complled with prlor to Its utilization. Generally, the present
statutes operate automatically, ;

The proposed lmmunity statute would replace the Immunity
provislions for speciflec crimes. Prgsently, Maryland has separate
fmmunity provisions for the following crimes: Article 27, §23,
Bribery of Publlc Offlclals;l/ Article 27, §24, Bribery of
Athletic Participants; Artlicle 27, §39, Conspliracy to Commit
Brlbery,z/ Gambling or Lottery Violatlons; Article 27, §298,
Controlled Dangerous Substances; Article 27, §262, Gambling;
Article 27, §371, LJ&tcry Violatlons; Article 27, §400, Selling
quubr to Minors; Article 27, §540, Sabotage Prevention; Article
133, §26-16, Election Irregularities; Flnanclal Instlitutiens §9-

l/Artlcle 111, §50 of the Constitution of Maryland requlircs
the General Assembly to adopt a bribery statute conferring
transcational immunity. Article 27, §§23 and 39 are the response
to the mandate. UCTonsequently, absent a constitutional amendment,
immunity for bribery must continue to be "transactional" as
opposed to the more limited "use and derivative use”" lmmunity.

g/Transactional fmmunity for conspiracy to commit bribery
also would not be affected since I{¥ has constitutional overlones.

-3-

App. 44



-

910, Savings and Loan Prosccution.
I'11, BASES FOR USE IMANITY

A. Legal Dasis for Use Inmunity

In 1892, the Supreme Court held unconstitutional a federal
inmonity statute which barred the introduction of compelled
testimony but permitted it to be used to locate other
evidencc.i/ The Court reasoned -- correctly -- that such
derivative use of the talnted evidence rendered the hmmunity
meaningless. But rather than simply stating that the
Constitution required derlvative use Immunity; i.e., lmmunity
from both the Introduction of compeclled testimony and
exploitation of the testimony to find leads, the opinfon spoke in
broad language which seemed to réquire transactional immunity.
Consequently, Congf¥ess enacted a traasactlonal fomunity statute
which was upheld by the Supreme Cou?t.ﬁ/ and which became the
model for state leglislation. 1In 1970, Congress repealed the
transactional Immunity statutes and enacted a new use Immunity
rszEute, 18 U.S.C, §56001-04 (1970). When the Suprcme Court
revicwed the new statute, It held that the transacttional fnmunity
language in Counselman which had been relied on for almost one
hundred years was dicta. Thus, the Court held that the new
statute which bars the use and deriv;tlvc use of Information
obtalned under a grant of immunity provides the pratection

Arequired by the Fifth Amendment.9’

Maryland's transactlional immunity statutes, like the federal
7

é/lmmunlty In the savings and loan situation would remain
the same slnce the duration of the lmnunity accorded to the
investigation of the pending matters would be limited to one more
extenslion of the sunset provisions.

“Counselman v. Hitcheock, 142 U.S. 547 (1892).

5/Brown v, Walker, 161 U.S. 591 (1896).

ﬁ/Kasgjga["gLngtggg States, 406 U.S. 441 (1972),

"y
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inmun ity Slnluln§ repealed In 1970, are based upon an incorrect
interpretation of the 1892 decision. 1t is now clear that use
Drnunity will meet constitutional requirements., Maryland's laws

arc, therefore, outdated.

B. Practlcal Bases for Use Inmunity

In addition to providing the possibility that a witness
given usce {mmunity may be subject to subsequent prosccutfon for
his criminal actlvity, l.e., the Oliver North prosecutfon, and
would be subject to collateral conscquences, use Inmunity
provldes for more complete disclosure of cvidence than
transactional immunity. As Profcssor G. Robert Blakely stated at
the 1974 Seminar of the National Assoclations of Attorneys
General:

With transactional immunity all the witness
has to do Is mention the transaction; he doecs
not have to flll in the detalls. So his
attorney can tell him to just mentlon it, and
then say, "I don't remember." But wlth a
"use" statute, a8 smart attorney advises his
client to tell all he knows, because the more
he tells, the less can be later used against
him., So "use" statutes encourage fuller
disclosure by witnesses, and that 1s what they
are really all about.

As a result, Individuals testifying under a grant of use lmmunity

ﬁgxc greater rcason to disclose thelr involvement.z/

Further, . a general Immunity statute, Instead of the present
patchwork quilt of Immunity statutes for particular crimes, would
likewise be more conduclve to full dlsclosure of evidence by an
immunized witness., Often testimony about a drug transaction will
encompass other crimes, such as violations of criminal tax
statutes., Under the present system, a wltness subpconaed to
testify pursuant to the I[nmunlty provisions of Article 27, §298

7/9mether transactional or use witness immunity does not
prcflude prosecution for perjury or making false statements under
oath, .
-t




(Controlled Dangerous Substances) may not refuse to testifly

beeause testimony regarding the controlled dangerous substances
transaction would simultancously lmplicate him in the conmission
of other crlﬁcs, e.g,, tax perjury.ql Yet this circumstance
presents the possibility of a trap for the unwary prosceutor
inguiring into drug violatlons and Inadvertently grantling
transactlonal immunity for some previously unknown eriminal

activity.

Further, therc are no procedural safcguards In the present
immunity statutes and consequently their operation is triggered
haphazardly, without identiflicatlon of when a witness begins to
receive immunity. The statutes alsdfprovlde an "automotic
imnunlty bath"”. Across the natlon,g/ witnesses subpocnacd hefore
the grand jury must cither assert the privilege against self-
Inerimination or else notify the prosecutor that it is their
intention to do so. The prosecutor then asks the court to order
testimony and certifics that the tmmunity conferred thereby is In
the public Interest. This fs the procedure set out In this
proposed statute and Is the procedure fncorporated in the
recently adopted savings and loan Immunity legislation, In sharp
contrast, most present Maryland statutes immunize everyong who
10/

swers questlions In the grand Jury._ No assertlon of the

/ privilege ls required, nor is there any requirement of a

certification that the immunity ls In the public interest. The
uncertainty of when the statute s applicable, coupled with the
blanket automatic transactional immunity bath, makes Maryland
immunity statutes both haphazard and dangerous. Unless a

8/1n re: Criminal Investigation No. 1-162, 307 Md., 622
(1987). o

E/WQ;Qggg_Upnqn!gx, National Assoclation of Attorncys
General, August, 1978.

!gjsgg}g/y. pPanagoulis, 253 Md. 699 (1969) (Witness who
appeased voluntarily before grand jury ta make statement and was

then asked questions was "compelled" to testify within meaning of
bribery inmunity statutes).

-6~
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proscecutor is very conversant in the vagaries of investigative
grand jury law, he or she accldentally may fimmunize potential
targets. As a consequence of the risks arlsing from the broad
automatic Immunity recelved by anyone subpoenaed before a grand
jury investlgating drugs, gambl ing and election laws, the grand
jury frequently becomes unusable as an investigative tool in
these areas. The result is that the financlal aspecls of large
drug operations cannot be investigated by Maryland grand Jurles.

Finally, despite the broad brush Immunization the prescnt
statutes provide, they may ironically deprive potentlal
defendants of the opportunity to provide exculpatory cvidence to
a grand jury. A prosecutor who might otherwise consent to the
appearance of a defendant who want "to testify before an
investigatlve grand jury or -- the more common occurance -- A
prosecutor who is willing to call a wltness supportive of the
defense, may decline to do so because he fears automatic
imnunizatlion. There are no frmunity walver statutes and the
questlion of whether the automatlc immunity can be walved has yet
to be resolved by the appellate courts.

IV. PROPOSED STATUTE

The proposed statute gsubstitutes use for transactional
f:iunmnltyll/ because of the additlonal fact-finding utility that
use immunity provides. It would automatically bring the Maryland
law Into aecord with the Suprcme Court's current view of the

breadth of the Fifth Amendment .

The proposed statute is made generally applicable primarily

for two reasons. It assures the compellablility of the testimony

regarding a transaction which may involve a variety of
interrelated crimes and thus clrcumvents any constitutional

‘ 1Y/ transactional Immunity for the crime of bribery is
fetained because of its constitutional underplnning and for the
savings and loan investigation because of its limited duration.

-7




problem which may presently exist. 12/ Secondly, it is now

apparent that a grand jury may be an inappropriate forum for the
investigation of a variety of crimes, particularly large scale
drug operatlons, money laundering, and tax perjury. The
cxistence of a generally available but limited (munity statute
would remedy the dual problems of no lmmunity for most c¢rimes and
too much immunlty for drugs, gambllng and eclectlons offensecs.

By far the most significant changes provided by the proposed
statute are procgdural. lmmunlty would no longer be conferred
automatically or accidentally, but rather only through court
order. To ensure coordinated, responsible rcquests for immunity,
the decision to seek a court order réqulres approval by the
State's Attorney, Attorney General or State Prosecutor. The
State's Attorney, the Attorney General or State Prosecutor will
thercby have central control and ultlmate responslbility for the
issuance of grants of Immunity.

The Judlcial role under thls statute is ministerial, The
judge .verifies that:

l. The State's Attorncy, the Attorney
General, or State Prosecutor has approved the
request for an imnunity order;

A

2. The witness has refused or is likely to
4 refuse to testify;

3. The prosecutor has determined that the
witness's testimony may be necessary to be the
public intcrest.

Once the judge concludes these three requircments are met, bhe
issues a court order compelling testimony and inmunizing the
witness,

The Judge will not hlmself determine whether the witness'

'Q/CL‘ In re Criminal Investigation No. 1-162, supra. n.6,

(witness must reasonably fear prosccution for one of enumerated
offenses),
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testimony may be necessary to the public Interest. To do 50
would transform the Judge into a prosccutor and require him to
make delicate prosecutorial judgments whcih are inappropriate.

Furthermore, a particular immunity grant may be a very smal)

aspect to a large scale Investlgation, making it impossible for

the judge to make any meaningful evaluation of the public
interest. .

\

-9-
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FISCAL NOTE
REVISED HB 1311

House B111 1311 (The Speaker, et al) (Delegate Menes, Chairman, Special
Committee on Drug and Alcohol Abuse)

Judiciary Referred to Judicial Proceedings

SUMMARY OF LEGISLATION: This amended bi1l provides for the granting of
"yse" immunity to witnesses compelled to testify regarding a criminal
matter. Specifically, If a witness refuses to testify on a criminal matter,
on the grounds of privilege against self-incrimination, the Court may compel
the witness to testify or provide information by issuing a court order to
that effect. Thé court order would only be granted upon the written request
of the prosecutdr, who has found that the testimony or information of a
witness may be necessary to the public interest, and that the testimony or
information would not be forthcoming absent the order.

Criminal prosecution would be allowed against the witness for the crimes
that were testified about; such testimony, however, would not be "used"
against the witness in any criminal case, except those involving the failure
to comply with the Court's order.

STATE FISCAL IMPACT STATEMENT: No effect.
LOCAL FISCAL IMPACT STATEMENT: No effect.

STATE REVENUES: No effect.

STATE EXPENDITURES: The Administrative Office of the Courts advises that
the cost of any additional Court orders necessary under this legislation
coyuld be absorbed within existing resources. State expenditures are not
affected by this change in procedural requirements for compelling testimony
from witnesses claiming self-incrimination privileges.

LOCAL REVENUES: No effect.
LOCAL EXPENDITURES: No effect.
INFORMATION SOURCE: Administrative Office of the Courts, Department of

‘Public Safety and Correctional Services (Division of Correction), Department
of Fiscal Services
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