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BRIEF OF APPELLEES

STATEMENT OF THE CASE

On July 17, 2006, the Appellees, Marirose Joan Capozzi, Bettye B. Speed and
Charles W. Carter, Sr., taxpayers and registered voters in Queen Anne’s County,
Maryland, filed in the Circuit Court for Queen Anne’s County a Veritied Complaint for
Declaratory and Injunctive Relief against the State of Maryland, Linda H. Lamone, in her
capacity as Administrator of the Maryland State Board of Elections, and the Maryland
State Board of Elections. (E. 9-18). The gravamen of the Complaint was that two
statutes enacted by the Maryland General Assembly during its 2006 session (Chapter 5
and portions of Chapter 61 of the Laws of Maryland 2006, now jointly codified as §10-
301.1 of the Election Law Article) establishing a system of early voting in Maryland are

in derogation of Article I, § I, Article XV, § 7 and Article XVII, §§ 1 and 2 of the



Maryland Constitution. Simultancously with the filing of their verified Complaint, the
Appellees filed a Motion for Summary Judgment and a Motion for Temporary
Restraining Order and Preliminary Injunction. (E. 87-88, 90-91). Appended to each
pleading was a memorandum of points and authorities. (E. 19-24, 89, 91-93).

On July 28, 2006, pursuant to §6-201 of the Courts Article, the Circuit Court for
Queen Anne’s County transferred this case to the Circuit Court for Anne Arundel County
(E. 94-95) after the Appellants sought, by motion, haven on the Western Shore.

In the Circuit Court for Anne Arundel County, on August 4, 2006, the Appellants
filed an opposition to the Appellees’ Motion for Temporary Restraining Order and
Preliminary Injunction (E. 96) as well as a Motion to Dismiss the Complaint on the
grounds that the Appellees had failed to state a claim upon which relief may be granted.
(E. 104-106). The Appellants also moved for an extension of time to respond to the
Appellees” Motion for Summary Judgment, (E. 107-110).

The Circuit Court for Anne Arundel County (Ronald A. Silkworth, Judge)
conducted a full hearing on August 8, 2006 on all legal issues raised by the parties.
Although no testimony was adduced at the hearing, the Court accepted, subject to
objection by the Appellees (E. 169), a lengthy written Proffer of Facts from the
Appellants in lieu of live testimony. (E. 138-148). The Appellees presented three
election maps as exhibits (E. 213), and the Appellants offered an Affidavit of a registered
voter. (E. 150-152).

After the issue of laches had been fully argued by counsel, the Court below ruled
from the bench that laches does not apply in this case to foreclose the Appellees’

constitutional challenges to Chapter 5 and Chapter 61. (E. 189-197). The Court took all



other issues under advisement. On August 11, 2006, the Court issued a Memorandum
Opinion (E. 280-298) and accompanying Order (E. 299-300) holding that Chapter 5, the
portions of Chapter 61 purporting to allow “early voting” and any other implementing
legislation are unconstitutional and are declared void. Judge Silkworth’s Order also: (1)
granted the Appellants’ Motion to Dismiss as to the Defendant, the State of Maryland; (2)
denied the Appellants’ Motion to Dismiss as to all remaining Defendants; (3) enjoined
the Appellants from further implementing or enforcing the laws found to be void; and (4)
denied all other motions or requests for relief. As a result of the lower court’s granting of
the Appellants’ Motion to Dismiss as to the State of Maryland, this case became styled
“Marirose Joan Capozzi, et al.v. Linda H. Lamone, et al.”

By consent of all parties, Judge Silkworth thereafter entered an Order staying the
final judgment in this case, including all equitable relief, until such time as the appeal to
this Court is resolved. (E. 301).

The Appellants immediately appealed (E. 302-303) and also filed a Petition for

Certiorari, which this Court promptly granted on August 14, 2006.

STATEMENT OF THE QUESTIONS PRESENTED

L. DID THE CIRCUIT COURT CORRECTLY HOLD THAT ARTICLE I, §49 OF
THE MARYLAND CONSTITUTION DOES NOT CONFER ON THE GENERAL
ASSEMBLY THE AUTHORITY TO ENACT LEGISLATION PERTAINING TO
ELECTIONS THAT IS INCONSISTENT WITH OTHER SECTIONS OF THE
MARYLAND CONSTITUTION?

II. DID THE CIRCUIT COURT CORRECTLY HOLD THAT CHAPTER 5 AND
PORTIONS OF CHAPTER 61 OF THE 2006 LAWS OF MARYLAND ARE
UNCONSTITUTIONAL IN THAT THEY ARE INCONSISTENT WITH ARTICLE
XV, §7 AND ARTICLE XVII, §§1, 2 AND 9 OF THE MARYLAND
CONSTITUTION?



I1i.  DID THE CIRCUIT COURT CORRECTLY HOLD THAT CHAPTER 5 AND
PORTIONS OF CHAPTER 61 OF THE 2006 LAWS OF MARYLAND ARE
UNCONSTITUTIONAL IN THAT THEY ARE INCONSISTENT WITH ARTICLE I,
§1 OF THE MARYLAND CONSTITUTION?

1V, DID THE CIRCUIT COURT CORRECTLY HOLD THAT ARTICLE 1, §3 OF
THE MARYLAND CONSTITUTION IS NOT A BASIS FOR THE GENERAL
ASSEMBLY TO ENACT CHAPTER 5 AND PORTIONS OF CHAPTER 61 OF THE
2006 LAWS OF MARYLAND?

V. DID THE CIRCUIT COURT CORRECTLY HOLD THAT INJUNCTIVE
RELIEF IS APPROPRIATE IN THIS CASE IN LIGHT OF THE PLANS OF THE
STATE BOARD OF ELECTIONS TO CONDUCT ELECTIONS THIS FALL WHICH
ARE IN VIOLATION OF THE MARYLAND CONSTITUTION?

VI, DID THE CIRCUIT COURT CORRECTLY HOLD THAT LACHES DOES
NOT APPLY IN THIS CASE, IN WHICH SUIT WAS FILED THREE MONTHS
AFTER CHAPTER 61 OF THE 2006 LAWS OF MARYLAND WAS ENACTED AND
IN WHICH THE SUIT IS A CHALLENGE TO STATUTES THAT ARE
INTRINSICALLY VOID IN THAT THEY ARE UNCONSTITUTIONAL?

STATEMENT OF THE FACTS

During its 2005 session, the General Assembly enacted Senate Bill 478 (“Election
Law - Early Voting™), providing that, except as provided in Title 9, Subtitle 3 of the
Election Law Article (dealing with absentee ballots), a voter may vote in the voter’s
assigned precinct on Election Day or, alternatively, may vote in an early voting place on
the Tuesday before Election Day, the Wednesday before Election Day, the Thursday
before Election Day, the Friday before Election Day or the Saturday before Election Day.
Governor Robert L. Ehrlich, Jr. vetoed Senate Bill 478 on May 20, 2005. On January 17,
2006, the General Assembly overrode the Governor’s veto, thus enacting Senate Bill 478.
It has been codified as Chapter 5 of the 2006 Laws of Maryland (hereafter, “Chapter 57).

Chapter 5 adds a new Section 10-301.1 to the Election Law Article. Sectionl0-

301.1(a) states, “Except as provided under Title 9, Subtitle 3 of this article [dealing with



absentee ballots], a voter shall vote: (1) in the voter’s assigned precinet on Election Day;
or (2) in an early voting polling place as provided in this Section.” Section 10-301.1(b})
then provides that the early voting is to begin on the Tuesday which is one week before a
primary or general election and is to continue on the following Wednesday, Thursday,
Friday and Saturday.

The 2006 General Assembly also enacted Chapter 61 (HB1368, 2006 Session) in
order, inter alia, to deal with some of the mechanics of early voting (hereafter, “Chapter
61”"). Chapter 61 was itself vetoed by Governor Robert L. Ehrlich, Jr., but the
Governor’s veto was overridden on April 10, 2006. Chapter 61 amends §10-301.1 of the
Election Law Article, changing the hours of early voting (from 7 a.m. until 8 p.m. each
day). For each of seventeen counties, Chapter 61 specifies the single community in each
county in which the county is to establish an early voting place. For the six remaining
counties and Baltimore City, Chapter 61 specifies, in each case, three particular addresses
at which early voting places shall be established. Therefore, in the case of seventeen
counties, Chapter 61 provides that there will be a single, countywide early voting
location, while in the case of the six remaining counties and Baltimore City, Chapter 61
provides that there will be three early voting locations, and Chapter 61 specifies precisely
where such early voting locations shall be.

At the August 8, 2006 hearing before the Circuit Court for Anne Arundel County,
the Appellants, without objection, introduced three representative county election maps
into evidence. Counsel for the Appellants summarized the relevant information reflected
in the maps - that in Baltimore City (which, per Chapter 61, is to have three early voting

locations), there are 27 wards; in Baltimore County (which, per Chapter 61, is also to



have three early voting locations), there are twelve election districts, and in Carroll
County (which, per Chapter 61, is only to have a single early voting location), there are
thirteen election districts. (E. 212-213),

The joint effect of Chapter 5 and the portions of Chapter 61 dealing with early
voting is that every voter in Maryland will be able to vote in the 2006 primary efection
and in the 2006 general election on a day other than Election Day and, in most cases, at a
location distant from the ward or election district where the voter resides.

The “Guidelines for the Administration of Early Voting”, issued by the State
Board of Elections are attached to the Affidavit of Joan F. Beck, which is in turn attached
to the Complaint in this case. (E. 62-67). They establish that early voting will be
conducted in a fashion identical to voting on Election Day — the election judges will
check in each voter and provide the voter with a voter access card which the voter will
then insert into an electronic voting unit in order to bring the ballot onto the screen and
enable the voter to cast his or her ballot electronically. Once a ballot is cast
electronically, it can never be retrieved or nullified. The only departure from the normal
Election Day protocol set forth in the early voting guidelines is that at the end of each
early voting day, the election judges will turn off the electronic voting units without
ending the election or printing a tabulation of the votes cast.

Appellees, Marirose Joan Capozzi, Bettye B. Speed and Charles W, Carter, Sr. are
all residents and taxpayers in Queen Anne’s County and are registered to vote in Queen
Anmne’s County. The Complaint which they filed in this case did not seek to question the
merits of early voting but rather was carefully focused on challenging the

constitutionality of the two early voting statutes.



Thus, the Complaint in this case simply alleged that Chapter 5 and the portions of
Chapter 61 dealing with early voting are unconstitutional in that they are in derogation of
Article I, § 1 of the Maryland Constitution, Article XV, § 7 of the Maryland Constitution
and Article XVII, §§ 1 and 2 of the Maryland Constitution.

These are the only relevant facts in this case. The Appellants’ Brief relates all
sorts of information which would be of moderate interest to a student of election
administration - discussing how the State Board of Elections has worked hard to design
the system of early voting, relating the outreach efforts of various counties to inform
voters about the early voting system, touting the merits of early voting and even engaging
in speculation about the possibility that, denied the right to vote early, some voters may
decide to neither vote by absentee ballot nor vote on Election Day.'

None of these facts has any bearing on this constitutional challenge. Simply
stated, if Chapters 5 and 61 are inconsistent with the Mafyland Constitution, the State
cannot conduct early voting this year, no matter how hard the State Board of Elections
has worked to design the early voting system, no matter how much outreach has been
done and no matter how terrific the whole concept of early voting might be.

The constitutional issues raised by the Complaint are not fact-driven. Inundating
this Court with a myriad of facts would not clarify the issues involved but rather would

be like a sandstorm - obfuscating and covering up the issues; indeed, counsel for the

' The Appellants even append to their Brief a multi-page printout from the internet
purporting to summarize the early voting laws (or lack thereof) in all fifty states. What
the Appellants fail to point out is that Maryland is unique among the fifty states in
permitting early voters to walk into any early voting location, insist on voting without
providing any proof of identification and then vote on computerized touchscreen voting
machines that provide no paper trail.



Appellants at the venue hearing in this case in Queen Anne’s County on July 27, 2006,
stated:
Your honor has been through enough cases to know that the Plaintiff always says,
Your Honor, there’s a clear straight road, they were going 90 miles an hour, they
had a red light and they hit my client, and the defense always says, look, I got to
throw all this sand in the air and there’s a sand storm. That’s the dynamic of
litigation.
Instead of confronting the issues, Appellants, unfortunately, continue to blow sand,
without ever advancing a Maryland constitutional basis for the statutes at issue or

offering a convincing explanation for how the plain words of the Maryland Constitution

do not mean what they most certainly say.

ARGUMENT

L ARTICLE I, §49 OF THE MARYLAND CONSTITUTION DOES NOT
CONFER ON THE GENERAL ASSEMBLY THE AUTHORITY TO ENACT
LEGISLATION PERTAINING TO ELECTIONS THAT IS INCONSISTENT WITH
OTHER SECTIONS OF THE MARYLAND CONSTITUTION.

The Appellants claim that the power conferred on the General Assembly to
regulate elections by Article II1, §49 of the Maryland Constitution supports the validity of
the challenged statutes. (Appellants’ Brief, pages 12-14) Unaccountably, the Appellants
completely ignore the provision’s self-contained and pervasive limitation - - the General
Assembly is given the power to “regulate by law” election matters, only so long as the
legislation is “not inconsistent with this [i.e. the Maryland] Constitution.” The Verified
Complaint (at E. 12-16) and its companion memorandum (at E. 20-24), in direct and

precise language, asserted that Chapters 5 and 61 are inconsistent with Article 1, §1,

Article XV, §7, and Art. XVIL, §1, 2 and 9 of the Maryland Constitution. The



Appellants” argument simply ignores the thrust of the challenges and puts forth an
irrelevant case, County Council v. Montgomery Association, Inc., 274 Md. 52 (1975).

In Montgomery Association, Judge Eldrndge for this Court merely held that a
county’s effort to regulate campaign finances was preempted by the State election code.
There is little similarity between the challenges presented here and those litigated in
Montgomery Association. All that Montgomery Association stands for is that a county
government cannot legislate in derogation of State election law. However, note that in
footnote 6 of that opinion, 274 Md. at 61, this Court stated:

Basic provisions relating fo the conduct of elections are

also found in the Constitution of Maryland. Art. 1; Art XV

§84,7,9; Art. XVIL
In that footnote, this Court recognized that there are Maryland constitutional provisions
that affect elections and constrain legislative power.

Art 111, §49, on its face, limits legislative power over elections to such acts as are
“not inconsistent with” the Constitution. Beyond the face of Article IH, §49, we find the
unremarkable case law conclusion that constitutional authority to mmplement “by law™ a
constitutional provision “does not authorize the General Assembly by Statute . . . to
contradict or amend the Constitution.” Bienkowski v. Brooks, 386 Md. 516, 546 (2005).

For purposes of this case, therefore, Article III, §49 is but a truism, requiring

consideration of whether the challenged statutes are “inconsistent” with provisions of the

Maryland Constitution.



1L CHAPTER 5 AND PORTIONS OF CHAPTER 61 OF THE 2006 LAWS OF
MARYLAND ARE UNCONSTITUTIONAL IN THAT THEY ARE INCONSISTENT
WITH ARTICLE XV, §7 AND ARTICLE XVII, §§t, 2 AND 9 OF THE MARYLAND
CONSTITUTION.

Article XV, §7 of the Maryland Constitution states that “all general elections in
this State shall be held on the Tuesday next after the first Monday in the month of
November, in the year in which they shall occur.” Article XVII, §2 of the Maryland
Constitution states that “elections by qualified voters for State and county officers shall
be held on the Tuesday next after the first Monday of November, in the year nineteen
hundred and twenty-six and on the same day in every fourth year thereafter.”
(Henceforth in this Brief, for simplicity’s sake, the Tuesday next after the first Monday in
November shall be referred to as “Election Day”.)

Newly-enacted Chapters 5 and 61 provide that voting on the electronic voting
machines in this fall’s general election (and in all ensuing general elections) is to start on
the Tuesday before Election Day, continue for the four following days (Wednesday,
Thursday, Friday and Saturday) and then conclude on Election Day itself. The Appellees
contend that, in thus providing that all general elections from now on will be held over
the course of six days, starting on the Tuesday before Election Day and ending on
Election Day itself, Chapters 5 and 61 violate the constitutional mandates that “all
general elections in this State shall be held on [Election Day]”. No reported Maryland
case has ever interpreted Article XV, §7 or Article XV1I, §2 of the Maryland
Constitution. Therefore, this is a case of first impression.

The Appellants argue (at pages 14-23 of their Brief) that Chapters 5 and 61 are

not at variance with the Maryland Constitution, but their reasoning is very confused and

* In addition, Article I1, §2 of the Maryland Constitution states that the “clection of
Governor and Lieutenant Governor, under this Constitution, shall be held on the Tuesday
next after the first Monday of November”. Also, Article IV, §3 of the Maryland
Constitution states that judges of the circuit courts shall be elected “at the general election
to be held on the Tuesday after the first Monday in November.”

-10-



frankly very confusing. At the argument below in the Circuit Court for Anne Arundel
County, counsel for the Appellants tried to explain when, in the view of the Appellants,
an “election” is “held”: “We never said that tabulation is the key to when an election
occurs. We say it is at the point of transition between the close of casting their ballots
and the commencement of tabulating, processing and selecting the final candidate.” (E.
2435). In other words, when the election “judges” at the polls bid farewell to the last voter
shortly after 8:00 p.m. on Election Day, as the voter exits into the night air outside, and
breathe a sigh of relief that their long day is nearly over, that moment, in the view of the
Appellants, is when the “election” is “held”.

In their Brief, the Appellants seem to have changed their view a bit, In their
footnote 9, they assert that “one has not participated in an ‘election” until one’s vote has
been counted and, therefore, an election has not been held if votes are not canvassed.”
[emphasis supplied] (Appellants’ Brief, page 20) Therefore, the Appellants now have
moved the time that the “election” is “held” back from *“the point of transition between
the close of casting their ballots and the commencement of tabulating” to the point that
the canvass of the votes concludes.

Consequently, in their Brief, the Appellants claim that the “general election” this
fall will not be “held” on the Tuesday before Election Day or on any of the other early
voting days, even though by the reckoning of the State Board of Elections, 20% of the
ballots will be cast on the early voting days. (E. 65). Rather, the Appellants argue that
this Court should hold that, irrespective of all of the votes anticipated to be cast prior to
Election Day this year, the “general election” should be deemed to be “held” when the
canvass of the votes concludes. Thus, in the view of the Appellants, under the Maryland
Constitution, the “election” is “held” when a ministerial act occurs by state officials, i.e.

the canvass of the votes, not when the state’s citizens cast their votes.

-11 -



This counter-intuitive argument is constructed out of whole cloth in order to try to
legitimize the recently-enacted early voting statutes, but it imparts a contorted and
unsustainable definition to the plain langnage of the Maryland Constitution.

This Court has recently held that when interpreting constitutional provisions, “we
generally employ the same rules of construction that are applicable to the construction of
statutory language.” Davis v. Slater, 383 Md. 599, 604 (2004). Thus, when attempting
“to ascertain the meaning of a constitutional provision, ... we first look to the normal,
plain meaning of the language.... If that language is clear and unambiguous, we need not
look beyond the provision’s terms....” 1d., at 383 Md. 604-605. “[WThen the meaning of
a word ... in a constitutional ... provision is perfectly clear, this Court has consistently
refused to give that word ... a different meaning on such theories that a different meaning
would make the provision more workable, or more consistent with a litigant’s view of
good public policy, or more in tune with modern times, or that the framers of the
provision did not actually mean what they wrote.” Bienkowski v. Brooks, 386 Md. 616,
537 (2005). Finally, this Court has held, “[s]ince constitutions are the basic and organic
law, and are meant to be known and understood by all the people, the words used should
be given the meaning which would be given to them in common and ordinary usage by
the average man in interpreting them in relation to every day affairs.” Norris v. Mayor
and City Council of Baltimore, 172 Md. 667, 676 (1937).

The word “election” 1s a common and ordinary word, used regularly by average
citizens. It is defined in the Election Law Article as well in every dictionary available on
the shelves. §1-101(v) of the Election Law Article defines “election” as “the process by
which voters cast votes on one or more contests under the laws of this State or the United
States” [emphasis supplied] Thus, the General Assembly has itself provided by law that
the key element of an “election” in Maryland is the casting of votes by the voters.

Every dictionary contains a definition of the word “election”, and the definitions

have not materially changed over the centuries. For example, Webster’s Dictionary
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(1828) defines “election” as “the act of choosing a person to fill an office or employment,
by any manifestation of preference, as by ballot, uplifted hands or viva voce; as the
election of a ... president....” Note the emphasis on the act of choice by the people
authorized to choose, with no mention of the ministerial acts of the public employees
charged with running the election machinery.

Webster’s Revised Unabridged Dictionary (1913) defines “election” as “the act of
choosing a person to fill an office, or to membership in a society, as by ballot, uplifted
hands, or viva voce, as, the election of a president or a mayor.” Once again, it is the
actions of the members of the electorate that is the essential hallmark of an election.

Dictionaries in use today continue the emphasis on the central role of the
electorate in any election. The Oxford English Dictionary (1933) contains a very long
enfry on “election”, but the first definition is as follows; “The formal choosing of a
person for an office, dignity or position of any kind; usually by the votes of a constituent
body.” Webster’s Third New International Dictionary, Unabridged defines “election” as
“the act or process of choosing a person for office, position or membership by voting.”
The Random House Webster’s College Dictionary (2001) states that an “election” is “the
selection by vote of a candidate for office.” The Columbia Encyclopedia (6™ ed., 2001-
2003) defines the word as “choosing a candidate for office in an organization by the vote
of those enfranchised to cast a ballot.” Even the “online” dictionaries continue the same
theme - the Encarta World English Dictionary, North American Edition defines an
“election™ as an “event at which people vote; an organized event at which somebody is
chosen by vote for something, especially a public office”. Finally, turning to a dictionary
used by high school students, the Scholastic Pocket Dictionary (2005) defines “election”
as “the act or process of choosing someone or something by voting.” The emphasis in all
of the dictionaries on the word “vote”™ or “voting” is critical. An election, by definition,

is centered around the voting.
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Webster’s Third New International Dictionary, Unabridged defines “hold” as
“convene < the king held an assembly of all his courtiers ...: schedule and assemble or
meet < some classes were held in the evening >” Similarly, the American Heritage
Dictionary of the English Language (4™ ed. 2000) defines “hold” as “to assemble for and
conduct the activity of”?

Therefore, by the normal, plain meaning of the words “hold” (or “held”) and
“election”, an “election” is “held” when voters “convene” or “assemble™ in order to vote
and choose a person to fill an office. Using this normal, plain definition, therefore,

(1) until 2006, “general elections” in Maryland were always “held” on Election Day
because that was the day in which all of the voting occurred”; and (2) Chapters 5 and 61
are at variance with the Maryland Constitution because they provide that the “general
election” is to be “held” starting on the Tuesday before Election Day (when the voting
will start) and then continuing on the following four days (when the voting will continue)

and then concluding on Election Day itself (when the voting is to conclude).”

* In their footnote 5, the Appellants claim that “there is no need to define ‘held™”.
[nasmuch as the word “held” is a part of both Article XV, §7 and Article XVII, §2 of the
Maryland Constitution, and the Appellants are claiming that the general election this year
will not be “held” on any of the early voting days even though voters will be going to the
polls on those days and will be casting their ballots electronically, in a fashion identical to
the voters who go to the polls on Election Day, it is submitted that the definition of the
word “held” is extremely relevant in this case.

* The Maryland Constitution (Article 1, §3) makes separate provision for absentee voting,
and the General Assembly has enacted absentee voting legislation pursuant to the
authorization granted to it by the Constitution. The absentee voting statutes are all
collected in Title 9, Subtitle 3 of the Election Law Article.

* The Appellants include in their Brief (at page 15) a hypothetical in which early voting
commences and then a natural disaster prevents any voting on Election Day. Actually on
September 11, 2001, this precise situation occurred in New York City. September 11,
2001 was primary election day that year for the New York City municipal elections.
When the disaster occurred at the World Trade Center, voting had been proceeding at
precincts all over the city since early in the morning, when the polls had opened.
Following the disaster, the Mayor cancelled the election, and it was rescheduled for
several weeks later. Pursuant to Chapters S and 61, the general election this year in
Maryland is to start on the Tuesday before Election Day, continue for the following four
days and then conclude on Election Day, If a disaster were to occur partway through the
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Without citing any dictionary as a source, the Appellants contend that an
“election” is “held” when the votes are canvassed. Absolutely nothing in the normal
definitions of the words “election” or “held” suggests that an “election” should be
deemed to be “held” when the votes are canvassed.® As discussed above, the definitions
of “election” all focus on the acts of choice by the people authorized to choose, with no
emphasis on the ministerial acts of the functionaries charged with running the election
machinery. Therefore, the definition suggested by the Appellants finds no support in the
dictionaries. Furthermore, even the most cursory consideration of the Appellants’
proffered definition establishes that it doesn’t either comport with Maryland history or
current reality.

Article XV, §7 of the Maryland Constitution has never been amended since it was
incorporated into the 1867 Maryland Constitution. Therefore, in order to prevail in their
argument that an “election” should be deemed to be “held” when the votes are canvassed,
the Appellants must be able to establish that such an interpretation would have stood up
in 1867 as well as today.

Today, the statutes and regulations governing Maryland elections provide that the

removable data storage devices from the voting equipment and other materials are to be

process and were to lead to the cancellation of the election, only a portion of the
“election” would have been “held” before the intervention of the disaster, and, as
occurred in New York City, it is likely that the entire election would be rescheduled for a
later date.

° An analogy may be helpful here. This year’s annual meeting of the American Bar
Association was held in Hawaii from August 3 until August 8. Undoubtedly the
promotional literature sent by the ABA to its members announced that the convention
would be held from August 3 until August 8. If the promotional literature had instead
announced that the convention in Hawaii would be “held” on August 8 (because that is
when the votes cast in the House of Delegates were scheduled to be counted), attendance
at the convention doubtless would have suffered. (Hawaii is a long way to go for a
single-day convention.) Average men and women expect that information about when an
event (a convention, an election, etc.) will be “held” will provide the beginning and
ending dates of the event, not refer to a time after the event is over, when votes cast
during the course of the event will be counted.
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delivered to the county election boards after the polls close on Election Night (EL §11-
202; COMAR 33.08.01.04). Because of modern automobiles, this immediate delivery of
the critical election materials from the precincts to the ceniral county election board
offices is possible, and so the applicable regulation states that “the canvass of votes at the
counting center shall ... start [on Election Day] immediately after the polls have closed
and ballots have begun to arrive from the polling places.” (COMAR 33.08.01.05)
Because of modern technology and modern vehicles powered by internal combustion
engines, therefore, the canvass of the votes can start late in the evening on Election Day.
Thanks only to this modern technology, the Appellants are able concoct their argument
that an “election” is actually “held” late in the night on Election Day, at the time that the
canvass of the votes cast on the computerized voting machines is performed.

In 1867, however, there were no automobiles, and ballots were cast by hand on
sheets of paper. Travel was by horseback, and it would have been impossible for the
election materials from all of the precincts in the counties to have been delivered to the
county election boards located in the various county seats late at night on Election Day.
In light of these realities, the applicable state election statute as late as 1888 provided that
“the presiding judges of elections ... shall, within ten days after each election, meet at the
usual place of holding the circuit court for each county, ... [and] shall cast up7 the whole
vote of all the districts or precincts....” Article 33, Sections 68-69, Public General Laws
of Maryland (Poe, 1888) Therefore, if we were to apply the standard posited by the
Appellants for determining when a general “election” is “held”, general elections in
Maryland in the late nineteenth century were not “held” until up to ten days after Election
Day. Of course, as the Maryland Constitution has stated since 1867 that the “election™

must be “held” on Election Day, then, by the standard posited by the Appellants, all of

7 The term “canvass” does not seem to have come into vogue until a later date, hence the
use of the substitute term “cast up” to refer to the vote tabulation process.
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the late nineteenth century elections in Maryland are apparently to be viewed,
retroactively, as unconstitutional.

Even as late as 1904, with early automobiles beginning to ply the roads of
Maryland, the applicable election statute provided that each “board of canvassers™ for the
county or city would not begin its work until the Thursday after Election Day. Until that
time all of the election materials were literally required to be kept “under lock and key™.
Article 33, Sections 77-80, Public General Laws of Maryland (Poe, 1904) Are the
Appellants contending that in that era, when the boards of canvassers would have
followed the then-applicable election statutes and would not have begun their work until
two days after Election Day, the fact that the canvass of the votes didn’t begin until two
days after Election Day rendered Maryland’s general elections, viewed retroactively, as
unconstitutional?

Not only would the definitions of “election” and “held” proposed by the
Appellants result in the retroactive conclusion that Maryland’s elections for many
decades of its existence were all unconstitutional, the definitions fail to comport with

Maryland’s current election practices.

Dozens or more acts in connection with an election have always taken place on a
day other than Election Day. All are ministerial and are currently set forth in the state
Election Code and more particularly in COMAR, Title 33. If] as the Appellants urge, the
Maryland Constitution should be interpreted as providing that the “election™ is “held”,
not when the voting occurs but when some ministerial act by election officials occurs,
then what particular ministerial act should be selected? The Appellants isolate a single
such act (the canvassing of the votes) and announce that the “election” 1s not “held” until

that act occurs. That act, however, needs to be placed in context.
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The statutes and regulations establish the following chronological series of events
that occurs after the voting concludes on Election Day. First, the election judges press
the print totals button on the election machines, causing each electronic voting machine
to automatically print out the total votes cast on the machine for each candidate (COMAR
33.10.02.12). Next, as noted above, the election materials are delivered to the county
election boards. The local board of elections in each county organizes itself as the
“Board of Canvassers” for the county (§11-101 of the Election Law Article). The initial
canvass of votes starts at the offices of the county election board as the election materials
begin to arrive from the polling places (COMAR 33.08.01.05) and essentially consists of
aggregating the precinct counts (COMAR 33.10.02.36). Because members of the media
are permitted to be present during this unofficial count (COMAR 33.08.01.07), these
returns are reported by the media as the numbers are tabulated. It must be stressed that,
as will be explained below, these numbers are unofficial, incomplete numbers. 1t is this
unofficial, incomplete election canvass that the Defendants claim constitutes the
“election” being “held”.

The official canvass of votes continues the day following Election Day
(Wednesday), The county election director audits the election materials to confirm the
accuracy of the election judges’ statements (COMAR 33.08.01.11). The write-in votes
are tabulated (COMAR 33.10.02.36). On the second day after the election (Thursday),
the initial canvass of absentee ballots begins (COMAR 33.11.04); this process can be
- very time-consuming and could take several days in a close election. In the Glendening-
Sauerbrey gubernatorial election in 1994, for example, the absentee ballot canvass took

many days. By law, the absentee canvass may not be finalized until after 4 p.m. on the
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second Friday after the election (COMAR 33.11.04.15), after the second absentee ballot
canvass takes place to count late-arriving absentee ballots (COMAR 33.11.04.03). On
the sixth day after Election Day (the following Monday), the county Board of Canvassers
begins the canvass of provisional ballots (COMAR 33.16.03.03). The unofficial results
of the provisional ballot canvass are also reported on the second Friday after the election
(COMAR 33.16.04.07).%

At length, on the second Friday after the election, each county Board of
Canvassers transmits one certified copy of the election results in its county to the
Governor and the State Board of Elections (EL §11-401). This represents the first
official tabulation of complete election returns.” Thereafter, in the case of primary
elections, the State Board of Elections certifies the statewide election results (EL §11-
501). Within 35 days after a state general election, the Board of State Canvassers
convenes and prepares a certified statement of the election results (EL §11-503). Any

recounts follow such certifications (EIL §12-101, et seq).

* How do the Appellants handle the write-in votes, absentee votes and provisional
ballots, which are not canvassed until fong after Election Day? According to footnote 9
in the Appellants’ Brief, “[n]o one would contend that they had ‘voted’ if their ballot had
not been counted.... [O]ne has not participated in an “election” until one’s vote has been
counted.” As the Appellants claim that, by their definition the “election” is “held” late at
night on Election Day when the initial, incomplete, unofficial canvass of the votes on the
electronic voting machines occurs, it would seem as if the Appellants feel that no one
who votes by write-in or by absentee ballot or by provisional ballot should be deemed to
have “voted” or participated in the “election” because their votes are not canvassed until
long after Election Day.

? At page 15 of their Brief, the Appellants argue that an election cannot be said to have
occurred until the ballots are counted. But, as mandated by COMAR, the counting
process does not conchude until the second Friday after the election. The Maryland
Constitution, therefore, which mandates that each general “election” be “held” on
Election Day could not possibly contemplate that the election does not occur until the
canvass process concludes many days after Election Day.
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From this plethora of ministerial acts performed by election officials in
connection with an election, the Appellants have plucked out a single event - the initial,
incomplete, unofficial canvass of the votes cast on the electronic voting machines late in
the evening on Election Day - and have asserted that it is that event that constitutes an
“election” being “held”. As discussed above, this incomplete, unofficial canvass does not
include the write-ins, the absentee ballots or the provisional ballots. The unofficial
canvass is further subject to correction in the event of mistakes.

It seems bizarre, and certainly not intuitive, that the Appellants would claim that
an “election” is “held”, pursuant to the Maryland Constitution, not when the voters cast
their votes, but late at night, after all of the voters have gone home, when a group of
election officials tabulates the first set of incomplete, unofficial results of the election.

To use the language of the Maryland Court of Appeals quoted earlier, this is certainly not
“the meaning {of the word “election”} which would be given in common and ordinary
usage by the average man in interpreting [the words of the Maryland Constitution] in
relation to every day affairs”. Norris, supra.

As noted, as support for their proffered definition of when an “election” is “held”,
the Appellants do not rely on dictionary definitions of these words, nor do they rely on
any Maryland case authorities. Instead, they exclusively rely on two federal court of
appeals decisions which interpret a series of federal statutes specifying the Tuesday after
the first Monday in November as the day on which congressmen, U. S. Senators and
Presidential electors are to be elected. Voting Integrity Project v. Bomer, 199 F. 3d 773

(5™ Cir. 2000), involving a challenge to Texas’s early voting law, and Millsaps v.
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Thompson, 259 F. 3d 535 (6™ Cir, 2001), involving a challenge to Tennessee’s early
voting law, are both distinguishable from this case on a number of grounds.

First, Bomer and Millsaps interpret federal statutes, not the Maryland
Constitution. As the Marvland Court of Appeals made clear in Dua v. Comcast Cable of
Maryland, Inc., 370 Md. 604, 621 (2002), if provisions of the Maryland Constitution
have counterparts in the United States Constitution, this does not mean that the Maryland
provision “will always be interpreted or applied in the same manner as its federal
counterpart. [emphasis in the original] Furthermore, cases interpreting and applying a
federal constitutional provision are only persuasive authority with respect to the similar
Maryland provision.” If this is the rule with respect to comparisons between the
Maryland Constitution and the U, S. Constitution, then the rule must apply with even
more vigor to comparisons between the Maryland Constitution and mere federal statutes
- Maryland courts interpreting the Maryland Constitution are not bound by federal court
decisions interpreting federal law. '

Secondly, the Texas Election Code defined early voting as a form of absentee
voting (Tex. Elec. Code, Section §1.001(b), and the Tennessee Election Code establishes
early voting in the absentee voting section of the Code (Tenn. Code Ann., Sections 2-6~
101, 2-6-102, 2-6-201, Thus, irom the outset, Bomer and Millsaps focused upon early
voting and absentee voting as twin means of voting on a day other than Election Day.
Unlike the Maryland Constitution, which specifically provides for absentee voting in
Article 1, Section 3, the federal statutes at issue in Bomer and Millsaps contain no

provision for absentee voting as an exception to the general requirement that the votes for

¥ 1t is also worthy of note that the federal statutes in question were enacted after Article
XV, §7 was enacted, in 1867, as a part of the Maryland Constitution.
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congressmen, U. S. Senator and Presidential elector must occur on Election Day. This
being the case, the courts in both Bomer and Millsaps came to the stunning conclusion
that if the effect of the federal statutes was that all voting for the federal offices must
occur on Election Day, then not only the early voting statutes in Texas and Tennessee but
in addition the absentee voting rules then in effect in all fifty states (permitting votes to
be cast on days other than Election Day), necessarily must be declared unconstitutional
due to federal pre-emption.

Because some states started to allow absentee voting over a century ago and
Congress had never taken any action to curb the practice, and because Congress had in
the meantime passed several statutes regulating aspects of absentee voting, thus
acknowledging that Congress was familiar with the practice of absentee voting and
condoned it, Bomer and Millsaps decided that they were “unable to read the federal
election day statutes in a manner that would prohibit such a universal, longstanding
practice of which Congress was obviously well aware.” Bomer, 199 F. 3d at 776.

Thirdly, the Supreme Court had previously decided Foster v. Love, 522 U. 8. 67,
118 S. Ct. 464, 139 L. Ed. 2d 369 (1997), holding that Louisiana could not continue to
hold an “open primary” for congressmen and U. S. Senators prior to Election Day
because history showed that such an “open primary” more often than not decided the
federal races prior to Election Day when one of the candidates garnered over 50% of the
vote and thus was declared “elected”. In Foster, the Supreme Court had held federal
elections must not be “concluded as a matter of law” before Flection Day. Bomer and
Millsaps seized on the Foster decision as a way 1o resolve the conundrum posed by the

tension between the federal election day statutes on the one hand and both early voting
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and absentee voting in federal elections on the other hand. Bomer and Millsaps held that
so long as federal elections are not consummated before Election Day (and the fact that
election results are not released in either Texas or Tennessee until the votes are tabulated
on Election Day was viewed as establishing that the elections in those cases are not
consummated before Election Day), they comply with the federal statutes. Thus Boner
and Millsaps thereby validated both the absentee and early voting statutes in Texas and
Tennessee with respect to federal elections.

Fourthly, because Foster provided the Bomer and Millsaps courts a way out of
their conundrum, neither decision made any colorable attempt to analyze the definitions
of the words in the federal statute. In fact, Bomer proudly claimed fo follow the Supreme
Court’s refusal in Foster “to [pare] the term ‘election’ [in the federal statute] down to the
definitional bone.” Bomer, 199 F. 3d at 776. Certainly the approach taken by Bomer and
Millsaps — seizing on certain language in Fosfer as a means to avoid a decision
invalidating the absentee ballot laws of all {ifty states, and avoiding any analysis of the
comumon definitions of the words in the federal statutes — is not the approach mandated
by this Court when analyzing the language of the Maryland Constitution.

It is respectfully submitted that the Bomer and Millsaps cases should be seen as
resourceful approaches to interpreting problematic federal statutes which never made any
provision for absentee ballots despite the universal use of absentee ballots in all fifty
states. These decisions are not helpful in applying the careful textual analysis of the

Maryland Constitution that this Court has mandated in cases such as this one.
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