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     COURT OF APPEALS OF MARYLAND 
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           INTRODUCTION 

The mandated procedure for adjusting the boundaries of the State’s 47 General 

Assembly Districts following a decennial national census is set forth in Article III, § 5 of 

the Maryland Constitution.  That effort is required principally to take account of population 

shifts that occurred in the State since the national census occurring ten years earlier, to 

assure that the districts remain reasonably equal in population and continue to comply with 

other Constitutional requirements.  Much of the relevant information pertaining to the 2022 

redistricting has been stipulated by the parties.  For the convenience of the Court, this 

Report will summarize some of it but attach the text of the more significant stipulations as 

Appendices to this Report so the Court and the Public will have a full account of the 

relevant facts. 
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 Demographics 

The 2020 census revealed the population of Maryland to be 6,177,224 people.  

Under State law, however, the population count for redistricting purposes does not include 

inmates who, at the time of the census, were incarcerated in State or Federal correctional 

facilities but who were not residents of Maryland prior to their incarceration.  See Md. 

Code, State Gov’t Article, § 2-2A-01 and Election Article, § 8-701 (often referred to as the 

No Representation Without Population Act).  Deducting those individuals, the adjusted 

population for redistricting purposes is 6,175,403.  That would make the population of an 

“ideal” Senatorial District 131,391, of an “ideal” two-member House District 87,594, and 

of an “ideal” one-member House District 43,797.  See Stipulations of Fact (Joint Exhibit 

1) Exhibit G at 4, 5, and 6 (APPENDIX 1). 

The change in population was not even throughout the State.  A chart prepared by 

the State Department of Planning from the census data, entered into evidence as Joint 

Exhibit I to Stipulations agreed to by the parties in Misc. 21, 24, 25, and 26, showed: 

• The six subdivisions in the Baltimore region (five counties and Baltimore 

City) ranged from a gain of 15.8% (45,232 people) for Howard County to a 

loss of 5.7% (35,253 people) for Baltimore City. 

• The three counties in the suburban Washington region showed gains ranging 

from 16.4%  (38,332 people) for Frederick County to 9.3% (90,284 people) 

for Montgomery County. 
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• The three Southern Maryland counties showed gains ranging from 13.7% 

(20,066 people) for Charles County to 4.6% (4,046 people) for Calvert 

County. 

• The three counties in the Western Maryland region ranged from a gain of 

4.9%  (7,275 people) for Washington County to a loss of 9.3% (6,981 people) 

for Allegany County. 

• The five counties in the Upper Eastern Shore ranged from a gain of 2.6% 

(2,617 people) for Cecil County to a loss of 4.9% (999 people) for Kent 

County. 

• The four counties in the Lower Eastern Shore region ranged from a gain of 

4.9% (4,855 people) for Wicomico County to a loss of 7% (1,850 people) for 

Somerset County. 

See Stipulations of Fact (Joint Exhibit 1) Exhibit I (APPENDIX 1). 

From the census data, the Department of Planning prepared a chart of the number 

of “ideal” Senate Districts that each county could support: 

Garrett            0.22       Allegany          0.50                Washington         1.15 

Frederick        2.07                   Montgomery    8.09                 Howard                2.53 

Carroll            1.31                   Baltimore         6.52                 Harford                1.99 

Balt. City        4.49                   Anne Arun.      4.46                 Pr. George’s        7.37 

Charles           1.27                   Calvert             0.71                 St. Mary’s           0.87 

Cecil               0.79                   Kent                 0.15                 Qu. Anne’s          0.38 

Caroline          0.25                  Talbot               0.29                 Dorchester           0.25 

Wicomico       0.79                  Somerset          0.17                 Worcester            0.40 
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         Measurement of Compactness 

One of the major areas of dispute in these cases deals with the requirement in Article 

III, § 4 of the Maryland Constitution that legislative districts be “compact in form.”  Until 

the current redistricting, compactness in Maryland was judged largely by looking at the 

shape of the district.  Compactness was not an issue, and was mentioned only in passing, 

in the 2012 redistricting case.  See 2012 Legislative Districting, 436 Md. 121 (2013).  It 

was an issue in the 1982 and 2002 redistricting cases, but all the Court said about it was 

that it viewed compactness, as other courts had, as “a requirement for a close union of 

territory (conducive to constituent-representative communication), rather than as a 

requirement which is dependent upon a district being of any particular shape or size.”  In 

re Legislative Districting, 299 Md. 658, 688 (1984); Matter of Legislative Districting, 370 

Md. 312, 361 (2002).  Indeed, in the 1982 case, the Court noted a Rhode Island redistricting 

case observing that the term “compact” in that State’s redistricting law had no precise 

meaning. 

 That is no longer the case.  Compactness has become a central issue in redistricting 

because the lack of it is regarded as evidence of impermissible gerrymandering, which 

itself has become much more of a central legal (not just political) issue in redistricting. 

With that new significance has come a bevy of experts, mostly from academia, with 

varying ways of statistically measuring compactness that have been accepted by the courts 

in redistricting cases.  The predominant ones are the Reock, Polsby-Popper, and 

Schwartzberg tests, but there are others as well.  They are expressed as mathematic 

formulas.   
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In layman’s terms, the Reock score is the ratio of the area of the legislative district 

to the area of a circle that encompasses the district, known as the minimum bounding 

circle.  The score is between 0 and 1, with a higher score demonstrating a more compact 

district.  In this measurement, a circle represents a fully compact district.  That method was 

named after Ernest C. Reock, Jr., Measuring Compactness as a Requirement of Legislative 

Apportionment, 5 Midwest J. Pol. Sci. 70 (1961).  Professor Reock was the former Director 

of Rutgers University’s Center for Government Services. 

The Polsby-Popper score is the ratio of the area of the legislative district to the area 

of a circle with the same circumference, or perimeter, as the subject district.  A Polsby-

Popper score also ranges between 0 and 1, with more compact districts receiving higher 

scores.   A low Polsby-Popper score suggests that a district has been drawn with tendrils, 

arms, or inlets.  That test was created by Donald D. Polsby and Robert Popper.  See The 

Third Criterion: Compactness as a Procedural Safeguard Against Partisan 

Gerrymandering, 9 Yale L. & Pol’y Rev. 301 (1991).  Mr. Polsby was a former professor 

of law at Northwestern University and more recently at George Mason University.  Mr. 

Popper is currently a senior attorney for Judicial Watch.  He formerly served in the Civil 

Rights Division of the U.S. Department of Justice.   

The Schwartzberg score is the ratio of the perimeter of the legislative district to the 

circumference or perimeter of a circle with the same area as the district.  It is the product 

of Joseph Schwartzberg, formerly the Distinguished International Professor Emeritus at the 

University of Minnesota who taught as well at the University of Pennsylvania.   
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One of the experts in this case relied on the Convex Hull score, which he said was 

similar to the Reock score but uses a polygon instead of a circle to enclose the district. 

  

     The Process 

 
In relevant part, Article III, § 5 requires the Governor to prepare a Plan setting 

forth the boundaries of the 47 districts and to present that Plan to the President of the 

Senate and the Speaker of the House of Delegates not later than the first day of the regular 

session of the General Assembly in the second year following the most recent census.   

The Plan must conform to the requirements in Article III, §§ 2, 3, and 4 of the 

Constitution.   Those sections require, among other things, that (1) there be 47 legislative 

districts, from each of which there shall be elected one Senator and three Delegates (Art.  

III,  §§ 2 and 3); and (2) each district shall consist of adjoining territory, be compact in 

form, be of substantially equal population, and that due regard be given to natural 

boundaries and the boundaries of political subdivisions (Art.  III, § 4). 

The Senate President and the Speaker must introduce the Governor's Plan as a 

Joint Resolution in their respective Houses not later than the first day of that session.  If 

the General Assembly fails, by its own Resolution, to adopt an alternative districting plan 

by the 45th day after the opening of that legislative session, the Governor's Plan becomes 

law. 
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 Development of the 2022 Redistricting Plan 

On January 12, 2021, Governor Larry Hogan, a Republican, signed Executive 

Order No. 01.01.2021.02 that created the Maryland Citizens Redistricting Commission 

(MCRC).  The Commission consisted of nine members, three of whom were appointed 

directly by the Governor and six were appointed by the Governor through a "public 

application process."  In the first group were one person registered with the Democratic 

Party, one registered with the Republican Party, and one not registered with either of those 

parties.   In the second group were to be two persons registered with the Democratic Party, 

two registered with the Republican Party, and two not registered with either of those 

parties.  No appointee was to be (1) a member of or a candidate for the General Assembly 

or Congress, (2) an employee or officer of a political party or committee, (3) a member of 

the staff of the Governor, the General Assembly, or Congress, or (4) a current registered 

lobbyist. 

The Executive Order stated that the selection of members was intended to produce 

a Commission that was independent from legislative influence, impartial, and reasonably 

representative of the State's diversity and geographical, racial, and gender makeup.  It 

directed that the plan take no account of how individuals were registered to vote in the 

past, what political party they belonged to, or their domicile or residence. 

The principal duty of the Commission was to prepare one plan for Maryland's 

General Assembly (State Legislative) districts and a separate plan for the State's 

Congressional districts, both of which were to comply with applicable State and Federal 
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Constitutional requirements, be geographically compact, and include nearby areas of 

population, to the extent possible.   Time was somewhat constricted.   The final census 

data, which usually arrives in the spring, did not arrive until the summer of 2021. 

On August 12, 2021, the State Department of Planning released the Maryland-

specific census data.  It showed a 7% percent increase in the State’s population 

(403,672) since the 2010 census, but, as noted above, the increase was uneven.  The 

Westernmost counties (Garrett and Allegany Counties) had lost over 8,000 people;  

Frederick County gained 38,332; Montgomery County gained more than 90,000; 

Prince George’s County gained nearly 104,000; Anne Arundel gained over 50,000; 

Baltimore County gained almost 50,000, but Baltimore City lost over 35,000. 

MCRC conducted three rounds of virtual meetings. The first, conducted between 

June 9 and July 28, 2021, involved eight regional meetings at which 163 people testified. 

The second involved four Statewide virtual meetings from September 9 to September 20, 

2021, at which 21 people testified.  The third included four evening meetings between 

October 6 and October 27, at which 46 people testified.  See Final Report of the Maryland 

Citizens Redistricting Commission at 11-12 (Jan. 2022) (APPENDIX 2). 

The Commission presented its Plans to the Governor on November 5, 2021, 

which was followed by an explanatory Report in January 2022.  Accompanying that 

Report, as an addendum, was testimony submitted to the General Assembly by Nathanial 

Persily, a Professor at the Stanford University Law School who had acted as a consultant 

to MCRC during the Legislature's special session in December 2021. 
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On January 12, 2022, which was the first day of the General Assembly's regular  

2022 session, the Governor formally transmitted the MCRC Plan to the President of 

the State Senate and the Speaker of the House of  Delegates, in accordance with Article 

III,  §  5 of the Constitution.  In further accord with that section of the Constitution, the 

President and Speaker introduced the Plan in their respective Houses as Senate Joint 

Resolution No. 3 and House Joint Resolution No. 1. 

Those Resolutions were referred to the appropriate legislative committees but 

were never acted on by those committees.  Instead, in July 2021, the President of the 

Senate and the Speaker of the House of Delegates created a joint Legislative Redistricting 

Advisory Commission (LRAC) and charged that Commission with preparing new 

legislative and Congressional districting plans.  That Commission consisted of the Senate 

President (a Democrat), two other Senators selected by the Senate President, one a 

Democrat and one a Republican, the Speaker (a Democrat), and two other Delegates 

selected by the Speaker, one a Democrat and one a Republican.  The Commission thus 

had four Democrats and two Republicans. Karl S. Aro, who had previously served as 

Executive Director of the Department of Legislative Services and had participated in the 

2012 legislative redistricting, was appointed by the Senate President and the Speaker to 

serve as Chair of LRAC. 

LRAC held 16 remote meetings at which testimony was taken and written 

submissions were received – one in August 2021; three in September 2021; four 
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in October 2021; six in November 2021; one in December 2021; and a final one 

on January 7, 2022. 

On January 7, 2022, LRAC, by a majority vote of the Democratic members, 

approved a plan that completely redrew the legislative district lines recommended by the 

Governor.  Five days later, on January 12, that plan was submitted to the General 

Assembly as Senate Joint Resolution No. 2 and House Joint Resolution No. 2.  Two 

weeks later, on January 27, 2022, that Plan was enacted and became law. All 32 

Democratic members of the Senate and 95 of the 96 Democratic members of the House 

voted for the plan.  All 14 Republican members of the Senate and all 42 Republican 

members of the House voted against it.    

Anticipating that challenges would be filed to the Legislative Plan, as had 

occurred with the Plans adopted following the four preceding decennial censuses, the 

Attorney General of Maryland, on January 28, 2022, requested the Court of Appeals 

to promulgate procedures to govern all actions brought under Article III, § 5.  On 

January 28, 2022, the Court granted that motion and set forth (1) procedures and 

deadlines for the filing of petitions and alternative plans, and (2) deadlines and 

procedures for the filing of responses to such petitions and alternative plans. 

In that regard, the Order directed that "any registered voter of the State who 

contends that the 2022 legislative districting plan, or any part thereof, is invalid shall file 

a petition, on or before Thursday, February 10, 2022 at 4:30 p.m., with the Clerk of this 

Court and serve it on the Attorney General of Maryland in accordance with Maryland 

Rules 2-124 and 20-205."  The Order further directed that the petitions set forth "the 
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particular part or parts of the plan claimed to be unconstitutional under the Constitution 

of the United States of America, Constitution of Maryland, or federal law; the factual 

and legal basis for such claims; and the particular relief requested, including any 

alternative district configuration suggested or requested by the petitioner(s)." 

The Order also appointed the undersigned as a Special Magistrate to hold hearings 

on petitions and responses and to prepare and file with the Court a Report of the Special 

Magistrate's findings and recommendations regarding them.  The Order specifically 

directed that the undersigned conduct a scheduling conference, by remote means, on 

February 17, 2022 with all persons who chose to file petitions challenging the Legislative 

Plan.  Public notice of that meeting was posted on the Judiciary website on February 7, 

2022. 

Within the time allowed by the Court's Order, four petitions were filed: No. 24 by 

David Whitney on February 9, 2022; No. 25 by Mark N. Fisher, Nicholaus R. Kipke, and 

Kathryn Szeliga on February 10; No. 26 by Brenda Thiam, Wayne Hartman, and Patricia 

Shoemaker, also on February 10; and No. 27 by Seth E. Wilson on February 10. Also, 

within the time allotted, the Attorney General filed motions to dismiss those petitions for 

various reasons. 

The scheduling conference was held remotely on February 17, 2022.  All 

petitioners and the Attorney General's Office participated, either in person or by counsel. 

Deadlines were set for a good faith exchange of discovery or notice of a dispute that may 

require a ruling by the Special Magistrate, as well as for a hearing on the merits to 

commence on March 23, 2022. 
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Despite a good faith effort, a discovery dispute did arise between the petitioners 

in No. 25 and the Attorney General's Office that later came to involve the petitioners in 

No. 26 as well.  The dispute concerned requests by the petitioners for information 

regarding the development of the LRAC plan that the Attorney General insisted was 

subject to the legislative privilege and could not be disclosed.  A remote hearing was 

conducted by the Special Magistrate on March 10, 2022, following which, on March 11, 

the Special Magistrate entered an Order holding that the information sought was 

protected by legislative privilege and therefore denied the discovery requests.  See 

Amended Order of Special Magistrate Regarding Discovery, filed March 11, 2022. 

 In their comprehensive Stipulations of Fact filed on March 23, 2022, the parties in 

Nos. 24, 25, and 26 have agreed that Exhibits K-1 though K-17 are true and correct copies 

of maps of Districts 2A, 2B, 7A, 7B, 9A, 9B, 11A, 11B, 12A, 12B, 21, 22, 23, 24, 25, 26, 

27A, 27B, 27C, 30A, 30B, 31, 33A, 33B, 33C, 42A, 42B, 42C, 47A, and 47B of the Plan 

and that higher resolution versions of those maps are available on the Department of 

Planning website.  See APPENDIX 1. 

 

MISC. NO. 24 

On February 9, 2022, David Whitney filed a petition alleging that the proposed 

"Legislative district" in which he lived, which he did not identify but clearly appeared 

to be one district, ran from “deep into the Western shore from Laurel eastward, snaking 

up to Pasadena,” then “sweeps the whole Broadneck Peninsula and finally across the 

Bay Bridge to the entire Eastern Shore.”  His complaint was that the district did not give 
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due regard to natural boundaries (i.e., the Chesapeake Bay), did not consist of adjoining 

territory, and was not compact in form.  His petition included a map purporting to 

illustrate the district he was challenging.   

The Attorney General filed a timely motion to dismiss Mr. Whitney's petition 

on several grounds, including that the district he was describing appeared to be a 

Congressional district, not a General Assembly district, and that his petition did not 

belong in this case. 

During the scheduling conference conducted on February 17, 2022, Mr. Whitney 

was questioned about the identity of the district he had challenged, and he responded that 

he was challenging several General Assembly districts.  Although that appeared to be 

facially inconsistent with the text of his petition, including the map that was part of it, 

and unaware of any General Assembly district that had the configuration he described, 

the Special Magistrate directed him to amend his petition to specify the district(s) he was 

challenging. 

The next day, on February 18, 2022, Mr.  Whitney filed a new petition challenging 

his home legislative District 33, which he claimed was "chopped into three subdistricts 

for no apparent reason other than it would prove more favorable to one party rather than 

the other."  He charged as well that due regard had not been given to the boundaries of 

Districts 11, 21, 22, 23, 24, 25, 26, 27B, and 30A, all of which, like District 33, are 

entirely on the Western Shore and do not cross over the Chesapeake Bay.  He asked that 

the Legislative Plan be rejected and that the Governor's Plan be adopted. 
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The Attorney General responded on February 22, 2022 with a renewed motion to 

dismiss the new petition on several grounds, including that it was, in fact, an entirely 

new claim challenging not one district that crossed the Bay but ten that did not.  

Although acknowledging, based on Nam v. Montgomery Cty., 127 Md. App. 172, 186 

(1999) and Smith v. Gehring, 64 Md. App. 359, 364 (1985), that an amended complaint 

filed after the deadline for filing the original complaint has expired will relate back “if 

the factual situation remains essentially the same after the amendment as it was before 

it,” but where the amendment “relies on operative facts distinct from those involved in 

supporting [the] claims contained in the original pleading” the amended complaint does 

not relate back, citing Priddy v. Jones, 81 Md. App. 164, 170 (1989). 

The Attorney General argued, based on Priddy, that Mr. Whitney’s second 

petition should be dismissed because it stated entirely new claims based on wholly 

distinct allegations of fact and could not be deemed to relate back to the original filing. 

The Special Magistrate finds merit in the Attorney General's reasoning.  The 

new claims bear no relationship whatever to the initial complaint.  This Court, in its 

initial Order, stated unequivocally that "[a]ny registered voter of the State who 

contends that the 2022 legislative districting plan, or any part thereof, is invalid shall 

file a petition, on or before Thursday, February 10, 2022 at 4:30 p.m., with the 

Clerk of this Court ..." (Emphasis added).  Mr. Whitney clearly was aware of that 

deadline because he did file a claim, albeit one that he later abandoned, on February 

9.  He claims that his mistake in relying on the wrong map was due to the difficulty 

he had finding the correct one.  



15 

 

The Special Magistrate recommends that Misc. No.  24 be denied.  The initial claim 

not only has no substantive merit and never did, but in any event has effectively been 

abandoned.  Even assuming that the initial claim was intended to apply to an undisclosed 

General Assembly district rather than a Congressional district, there is no General 

Assembly district that crosses the Bay, as that claim alleged was the problem, and none is 

now alleged.  The initial claim in No. 24 has effectively been abandoned by Mr. Whitney, 

precisely because it has no merit.  He disavows the map attached to that petition; he 

disavows the allegation that any of the districts he now challenges or challenged in his 

first petition cross the Chesapeake Bay, which was the heart of the initial petition. The 

entire thrust of his first petition has been abandoned, and his second petition is late, beyond 

the deadline set by this Court. 

The Special Magistrate recommends that the two petitions filed in No. 24 be 

DENIED. 

     MISC. NO. 27 

On February 10, 2022, Seth E. Wilson, a registered voter in Washington County 

acting pro se, filed a petition challenging District 2A, a Delegate district located 

primarily in Washington County but that extends as well into Frederick County. A 

supplemental petition was filed on February 15, 2022.  Mr. Wilson complains that 

District 2A was created as a two-member Delegate district in the 2012 redistricting for 

purely political reasons but at least was located at that time entirely within Washington 

County.  His complaint is that part of it was moved to Frederick County.  
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The evidence showed that Washington County did have sufficient population to 

sustain a Senate District entirely within its borders.  See p. 3 of this Report.  The first 

call on part of that population, however, is what is necessary to cover the deficit in 

Allegany and Garrett Counties, based on the principle of assuring population equality 

by moving from the boundaries of the State to the middle, which, in this situation, means 

from west to east.1  Based on the 2020 census, Garrett County had a census population 

of 28,806.  Allegany County had a census population of 68,106.  The combined 

population was 96,912.  In order to create an “ideal” Senate district of 131,391, an 

additional 34,479 people were needed, and, under the “west to east” policy, they would 

need to come from Washington County, the nearest adjoining county to the east. That 

would create a deficit in Washington County.  

In further conformance with the “west to east” policy, the plan adopted by the 

General Assembly moved part of that district – a Delegate district – to Frederick County.   

Mr. Wilson contends that it is possible to create two single-member Delegate districts 

entirely within Washington County, as was done in 2012.   He appears to recognize that 

the configuration chosen this time was the result of applying the No Representation 

Without Population Act (not counting inmates who were not Maryland residents prior to 

their incarceration) but argues that application of that statute is unconstitutional when it 

 
1 That policy is at least pragmatic and likely necessary.  Beginning with the interior of the 

State and moving outward can lead to a situation in which, when one reaches near the 

boundaries, there is an excess of unassigned population and nowhere to put it or a deficit 

in population and nowhere to get the people to correct it. 
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leads to crossing county lines.  He asks that the statute be declared null and void and that 

the persons excluded by it be added back to the population of Washington County.  The 

underlying thrust of Mr. Wilson’s complaint is his aversion to multi-member House 

Districts, which he believes violates the due process clause of the 14th Amendment. 

Both the wisdom and the validity of multi-member districts have been the subject 

of debate for many years.  The Supreme Court took account of that in Reynolds v. Sims, 

377 U.S. 533, 577-79 (1964) in three brief sentences.  In discussing bicameralism, the 

Court observed that “[o]ne body could be composed of single-member districts while the 

other could have at least some multimember districts.”  That was followed two pages 

later by: 

“Single-member districts may be the rule in one State, while another State 

might desire to achieve some flexibility by creating multimember or floterial 

districts.  Whatever the means of accomplishment, the overriding objective 

must be substantial equality of population among the various districts, so 

that the vote of any citizen is approximately equal in weight to that of any 

other citizen in the State.” 

 

See also Burns v. Richardson, 384 U.S. 73 (1966); Fortson v. Dorsey, 379 U.S. 433 

(1965);  Thornburg v. Gingles, 478 U.S. 30 (1986); Legislative Redistricting, 331 Md. 

574, 602-09 (1993); 2012 Legislative Districting, 436 Md. 121 (2013).  As the Attorney 

General pointed out, this Court itself used a mix of single-member and multi-member 

districts in the Plan it created in 2002.  See Matter of Legislative Districting, 369 Md. 601, 

603 (2002). 

 Subject to any supervening Federal requirements, the use of both single and multi-

member districts is governed by Article III, § 3 of the Maryland Constitution:  
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 “Each legislative district shall contain one (1) Senator and three (3) 

Delegates.  Nothing herein shall prohibit the subdivision of any one or more 

of the legislative districts for the purpose of electing members of the House 

of Delegates into three (3) single-member delegate districts or one (1) 

single-member delegate and one (1) multi-member delegate district.” 

 

There is no legal impediment to including multi-member districts, even when the 

district or part of it includes residents of another county, at least when that becomes 

necessary to assure population equality.   

 Mr. Wilson contends that what he regards as “optional” adjustments to population 

should not be made to defeat Constitutional challenges and that there should have been no 

deduction for non-voting prisoners.  The Attorney General’s response is that Article III, 

§§ 3, 4, and 5 do not preclude the General Assembly from enacting statutes such as the 

No Representation Without Population Act.  A claim similar to Mr. Wilson’s was made 

and rejected by the Supreme Court in Fletcher v. Lamone, 831 F. Supp. 2d. 887 (D.Md. 

2011), aff’d 567 U.S. 930 (2012)  (holding that the population adjustment permitted under 

the Act was consistent with Census Bureau policy and other applicable Federal Law).  

 The Special Magistrate recommends that Petition No. 27 be DENIED. 

 

    MISC. NO. 25 

On February 10, 2022, Mark Fisher, Nicholaus Kipke, and Kathryn Szeliga filed 

their petition challenging the entire Plan but identifying in particular Districts 7, 9, 12, 21, 

22, 23, 24, 25, 27, 31, 33, 42, and 47.  The following averments are part of their petition 

and are available on the Court’s website.  They allege the Enacted Plan violates: 

A. GENERALLY 
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1. Article III, § 4 of the Maryland Constitution because they are not contiguous 

or compact and do not give due regard to natural boundaries and political 

subdivisions;  

2. Articles 7, 24, and 40 of the Maryland Declaration of Rights by infringing 

on Marylanders’ rights to free elections, freedom of speech, and equal 

protection; and 

3. Article I, § 7 of Maryland’s Constitution by contradicting the General 

Assembly’s obligation to pass laws ensuring the purity of elections. 

B. DISTRICT 12 

1. District 12 violates Article III, § 4 because it is not compact.  The district 

fails the eye test, stretching from southcentral Howard County and ending 

in Anne Arundel County.  It has a Reock score of 0.14 and a Polsby-Popper 

score of 0.11, which are low scores indicating non-compactness. 

2. It fails to give due regard for political subdivisions by crossing from 

Howard County into Anne Arundel County and by dividing the towns of 

Columbia, Elkridge, Linthicum, and Ferndale. 

3. On information and belief, the district was designed to protect an 

incumbent Democratic Delegate and to guarantee the election of a 

Democratic Senator. 
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C. DISTRICT 21 

1. District 21 violates the requirement of compactness given its odd shape, like 

a boomerang, and with a low Reock score of 0.29 and a Polsby-Popper score 

of 0.13. 

2. It fails to give due regard to political subdivisions because it crosses county 

lines, being divided between Prince George’s and Anne Arundel County and 

divides the towns of Crofton, Odenton, Fort Meade, Maryland City, Adelphi, 

Hillandale, Calverton, and Langley Park. 

3. On information and belief, all of this was done for the political purpose of 

removing Republicans from what was formerly District 33 and placing them 

in District 12, which is heavily Democratic, for the purpose of diluting 

Republican votes in District 33 and flipping that district to Democratic 

control. 

D.  DISTRICT 31 

1. District 31 violates Article III, § 4 because it is not geographically compact.  

Its Polsby-Popper score is 0.26. 

2. It divides the towns of Severn, Gambrills, Odenton, and Severna Park. 

3. On information and belief, it was designed to pack Republican voters into a 

single legislative district to dilute Republican votes in District 33 and 

endanger an incumbent Republican legislator. 
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E. DISTRICT 33 

1. District 33 violates Article III, § 4 because it is not compact.  It has a Reock 

score of 0.34 and a Polsby-Popper score of 0.14. 

2.  It divides the towns of Crofton, Odenton, Severna Park, and Arnold. 

3. On information and belief, it is an intentional gerrymander designed to dilute 

Republican voters and make District 33 a majority Democratic district. 

F. DISTRICT 27 

1. District 27 gives no regard to the boundaries of political subdivisions.  It 

crosses the borders of Calvert, Charles, and Prince George’s Counties and 

divides the towns of Accokeek, Clinton, Rosaryville, Croom, Waldorf, and 

Hughesville. 

2. It gives no regard for natural boundaries and does not consist of adjoining 

territory by crossing a stretch of the Patuxent River at a point where there is 

no bridge, to combine Calvert, Charles, and Prince George’s Counties.  A 

resident of House District 27B in Calvert County would have to drive 35-40 

minutes to visit a resident of House District 27B in Prince George’s County 

or find a bridge in another district. 

3. On information and belief, this district is an example of political 

gerrymandering.   It isolates Republican voters to protect a Democratic 

Senator and two Democratic Delegates. 
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G.  DISTRICT 7 

1. District 7 is not compact.  It stretches from Seneca Park and the Chesapeake 

Bay in the southeast to Pennsylvania in the north, without any direct way to 

travel from one end of the district to the other.   

2. It scores poorly on the Reock (0.24) and the Polsby-Popper (0.19) tests.  The 

House Districts also have low scores.  District 7A scores are: Reock 0.36 

and Polsby-Popper 0.25.  District 7B scores are: Reock 0.19 and Polsby-

Popper 0.20. 

3. It fails to give due regard to political boundaries because it is split between 

Baltimore and Harford Counties. 

4. On information and belief, District 7 is intentionally comprised of a 

disproportionate number of Republican voters to enable Democratic 

candidates to prevail in District 8. 

H. DISTRICT 42 

1. The district is not compact.  It stretches from Hampton in the southeast to 

the Pennsylvania border then crosses into Carroll County.  It has a Reock 

score of 0.46 and a Polsby-Popper score of 0.18.  Two of the House 

districts scores are low (Reock 0.23 and 0.36 and Polsby-Popper 0.13 and 

0.18). 

2. The district does not give due regard to political subdivisions.  It is split 

between Baltimore and Carroll Counties and divides the towns of 

Cockeysville, Timonium, Lutherville, Hampton, and Towson. 



23 

 

3. On information and belief, the district appears to have been created to 

favor a Democratic Delegate. 

I. DISTRICT 9 

1. The District is not compact.  It stretches from Columbia/Ellicott City in 

the east to Clarksburg in the west, with Reock and Polsby-Popper scores 

of  0.26 and 0.23, respectively. 

2. It fails to give due regard to political subdivisions because it is split 

between Howard and Montgomery Counties and it divides the towns of 

Ellicott City, Columbia, Highland, Damascus, and Clarksburg. 

3. On information and belief, the District was created to remove 

Republican-leaning voters in southern Carroll County and replace them 

with Democratic-leaning voters in northern Montgomery County to 

ensure the election of a Democratic Senator.  That violated Article III, § 

4 because political interests were placed above Constitutional 

requirements. 

J. DISTRICTS 22, 23, 24, 25, and 47 

1. Given their Polsby-Popper scores, those districts are not compact. 

2. They divide numerous towns. 

3. On information and belief, they were crafted with “political interests,” 

subordinating the Constitutional requirements of Article III, § 4. 

The Attorney General’s initial response to those allegations was: 
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1. As to compactness, in 18 of the 21 districts and subdistricts challenged by 

petitioners, the Polsby-Popper scores were better than the minimum 

Polsby-Popper scores for districts in the Governor’s plan preferred by 

petitioners.  Similarly, for the Reock scores: 20 of the 21 challenged 

districts and subdistricts had higher scores than the minimum Reock 

scores in the Governor’s Plan. See Attorney General’s Motion to Dismiss 

Petition No. 25, at 15-16, Tables 1 and 2 and Attorney General’s Exhibit 

X, Table 20 (Reock Compactness Scores Challenged State Plan Districts 

Versus Minimum Governor’s Plan Districts).  

2. As to respect for political boundaries, the towns that petitioners allege 

were unlawfully split did not constitute political subdivisions for purposes 

of Article III, § 4, and the LRAC Plan had precisely the same number of 

county crossings as the Governor’s Plan (34).   

3. With respect to county crossings, the Attorney General set forth the 

reasons for each one, all being due to the need to take excess population 

from the Districts that had them to fill gaps in Districts that needed them, 

to comply with the supervening Federal requirement that the disparity 

among districts could not exceed 10%. 

4. Neither Article 7 of the Md. Declaration of Rights nor Art. I, § 7 of the 

Maryland Constitution were ever intended to regulate the mechanics of 

administering elections and have never been employed to strike down an 

Act of the General Assembly doing just that. 
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5. Petitioners’ Federal free speech and equal protection claims and their 

equivalents under Md. Decl. of Rights Articles 24 and 40 were rejected by 

the Supreme Court in Rucho v. Common Cause, 139 S. Ct. 2484 (2019). 

The hearing on these issues occurred on March 23-24, 2022 as required by the 

Scheduling Order.  The first witness  was Sean Trende, who qualified as an expert and  

testified remotely for petitioners. His testimony was streamed on the Court of Appeals 

website and is available at: https://www.courts.state.md.us/coappeals/highlightedcases.  It 

was limited to the issue of compactness based on Reock, Polsby-Popper, Schwartzberg, 

and Convex Hull metrics.  The thrust of his testimony was that the scores for the Maryland 

districts challenged by petitioners, based on those tests, were generally worse (lower) than 

90% of the 13,473 other legislative districts he studied throughout the country, from 2002 

to 2020, although he did acknowledge that some districts could score poorly on one test 

and better on another.  See Petitioner’s Exhibits 7, 8, 9, and 11. 

Testifying for the State was Allan J. Lichtman, a Distinguished Professor of History 

at American University, who was accepted as an expert in historical statistical methodology 

and political history.  The thrust of his testimony was that the Enacted Plan was not an 

exercise of political gerrymandering in favor of Democrats but could be explained by the 

facts that, (1) in Maryland, Democrats enjoy a 2.2 to 1 advantage in registration, (2) along 

with Massachusetts and California, it is the second-most Democratic State in the country, 

and (3) history has shown that the party winning the largest share of the vote almost always  

wins the largest share of the legislative seats. 

 

https://www.courts.state.md.us/coappeals/highlightedcases
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             Analysis 

The evidentiary hearing focused almost entirely on one aspect of redistricting – that 

the districts be “compact.”  It is clearly an important element and, in some instances, may 

be dispositive because of its nexus to gerrymandering.  But it is not the only element, and 

historically has been regarded as being subject to other considerations – predominantly 

equality of population, the Federal Voting Rights Act and other supervening Federal 

requirements, contiguity, and, although on its own not a Constitutional consideration, 

trying to keep people in their home districts where they are closer to the local needs and 

politics.  Thus, in Matter of Legislative Districting, 370 Md. 312, 361 (2002) – the case in 

which the Court of Appeals drew the redistricting plan – the Court acknowledged: 

“that the redistricting process is a political exercise for determination by the 

legislature and, therefore, that the presumption of validity accorded 

districting plans applied with equal force to the resolution of a compactness 

challenge [citing In re Legislative Districting, supra, 299 Md. 681, 688].  

Thus, we instructed, ‘the function of the courts is limited to assessing 

whether the principles underlying the compactness and other constitutional 

requirements have been fairly considered and applied in view of all relevant 

considerations, and not to insist that the most geometrically compact district 

be drawn.” 

 

 There has been no unanswered assertion here that the LRAC Plan is in violation of 

the equality of population requirement or the Voting Rights Act.  A comparison of the 

current plan with the one it replaces shows that an attempt was made to keep voters in their 

current districts, with which they are familiar, and to avoid crossing political or natural 

boundary lines except when required to achieve or maintain population equality.  

Suggestions in the petitions that political considerations played a role were all on 



27 

 

“information and belief” and were not supported by any compelling evidence.2   

Accordingly, the Special Magistrate recommends that Petition No. 25 be DENIED. 

 

     MISC. NO. 26 

 Petitioners in No. 26 are registered Republican voters.  They have adopted all of the 

challenges made by the petitioners in No. 25, and, as to them, the Special Magistrate’s 

response will be the same.  These petitioners stress the claims that “the Plan violates 

Articles 7, 24, and 40 of the Declaration of Rights, Article I, Section 7 of Maryland’s 

Constitution, and the Equal Protection and Due Process clauses of the U.S. Constitution 

specifically because it contains non-uniform, multimember districts for the House of 

Delegates, rather than a uniform scheme of single member districts for that body of the 

General Assembly.” 

 
2 These petitioners had filed discovery requests seeking detailed information regarding 

the development of the legislation that led to the adoption by the General Assembly of 

the LRAC Plan.  On the Attorney General’s objection, a hearing was held on those 

requests, which the Special Magistrate denied on the ground of legislative privilege. That 

Order is a matter of public record.  It was based on the fact that the U.S. District Court 

decision relied on by petitioners to support their request had been reversed by the U.S. 

Supreme Court on the ground that the District Court was without jurisdiction in the 

matter.  The Special Magistrate understood that his decision might have the effect of 

limiting petitioners’ ability to gain information in support of their request, but that is the 

purpose of a privilege – to deny information. 

 

As explained in Montgomery County v. Schooley, 97 Md. App. 107, 113-119 (1993), the 

legislative privilege arises from the “speech and debate” clauses in the Federal and 

Maryland Constitutions (Art. I, § 6 of the U.S. Constitution and Art. 10 of the Md. Decl. 

of Rights,) which, in turn, derive from the English Bill of Rights of 1689.  As noted in 

Schooley, at 114, “[t]hey have long been regarded as ‘an important protection of the 

independence and integrity of the legislature’ and in this country, as also reinforcing the 

core doctrine of separation of powers.” 
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 They complain that Article III, § 3 of the Maryland Constitution permits what they 

regard as “a veritable hodgepodge of three-member districts, two member/one member 

districts, and single-member districts aggregated into a state Senate district,” and contend 

that such a mixture violates the “one person, one vote” principle, due process, and equal 

protection.  Although their objection is directed to the mixing of single-member and multi-

member districts, their solution is to have only “uniformly sized single-member districts” 

for the House of Delegates – apparently a separate Statewide map showing only the 

uniform Delegate Districts throughout the State. 

 Their equal protection argument is that the current Maryland law “creates two or 

more distinct classes of voters who are subjected to different types of representation, some 

voting for one, two, or three delegates to represent them in the House of Delegates with 

corresponding differences for constituent services simply because of a shifting 

geographical line.”  Petitioners’ Memorandum of Law at 8. 

 The Attorney General’s response is that that approach was included in the 

Constitution proposed by the Constitutional Convention held in 1967-68 (as Article 3, § 

3.03), but that Constitution was rejected by the voters and, unlike many other features 

embodied in that Constitution, was never again proposed and submitted to the People 

despite 54 years of opportunity to do so.  See also White v. Register, 412 U.S. 755, 765 

(1973) (“Plainly, under our cases, multimember districts are not per se unconstitutional, 

[nor have they been held, in Maryland, to be unconstitutional] when used in combination 

with single-member districts in other parts of the State. [citations omitted] But we have 
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entertained claims that multimember districts are being used invidiously to cancel out or 

minimize the voting strength of racial groups.”). 

 Many States have done away with or curtailed mixing single-Delegate and multi-

Delegate districts.  It has been a fixture in Maryland, however, and can serve a useful 

purpose of giving minority groups a better opportunity to elect one of their own.  To abolish 

them would be to declare part of the Maryland Constitution unconstitutional.  That has 

been done before, and that is what it would take to abolish multi-member districts, as 

requested by petitioners. 

There is another aspect to the issue, to which Ms. Shoemaker alludes but has not 

received as much attention, and that is voting equality.  In a three-Delegate district, each 

voter can vote for three Delegates.  As petitioners have argued, in a one-Delegate district, 

the voters can vote for only one Delegate.  The proportionate voting strength of each voter 

in the three-Delegate district may be reduced, because there are more people voting in that 

district, but each voter can still vote for three, whereas two blocks away in a one-Delegate 

district, the voters can vote for only one.  The issue has been raised, and it is a fair one that 

deserves attention. 

The problem is one of time.  To strike down a provision of the Maryland 

Constitution (Art. III, § 3) that has been an integral part of our redistricting law for 50 

years, with a general election on our doorstep and a legislative session about to end, can 

create as much mischief as it resolves.  The entire legislative redistricting plan would need 

to be reviewed and much of it rewritten.  There are 18 Senate districts with split Delegate 

districts, in 12 of which are a multi-member district, in nearly every area of the State. 
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The Special Magistrate recommends leaving that issue for the next cycle, during 

which the Legislature and perhaps the People can survey the country and make an informed 

decision of whether the current Constitutional provision should be amended or repealed.  

At this point, the Special Magistrate recommends that the Petition No. 26 be DENIED. 

   

     Respectfully submitted, 

Filed: April 4, 2022    /s/ Alan M. Wilner 

               Special Magistrate  
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