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Thisisthe second appeal in asuccessful action by Robert and Suzanne Cochran (“the
Cochrans”), theappellants, against Griffith Energy Services, Inc., t/aEwing Oil (“ Griffith”),
the appellee, for damages caused by afuel oil spill inthe Cochrans' home. The primary issue
now in dispute is the amount of post-judgment interest the Cochrans are entitled to receive.

A jury inthe Circuit Court for Washington County found in favor of the Cochrans on
their claims of negligence and breach of contract,* and awarded them $230,000 in damages.
Thereafter, Griffith contacted the Cochrans several times to arrange payment of the
judgment. The Cochrans did not respond to these communications.

In the meantime, the Cochrans pursued an appeal in which they challenged the
imposition of sanctions against them for discovery violations and pretrial rulings disposing

of certain of their claims.?> In an unreported opinion, this Court rejected the Cochrans’

'The action originally was filed in Prince George's County but |ater was transferred
to Washington County.

*Specifically, the issues raised by the Cochrans in that appeal were as follows:

A. Did the Circuit Court Err by Dismissing With Prejudice the Cochrans’
Claim for Violation of M edical Records Confidentiality?

B. Did the Circuit Court Err by Granting Griffith’s Motion to Dismissthe
Fraud Count (Count VII) and Granting Its Motion for Summary
Judgment on the Same Count, and Further Violated the Cochrans Due
Process Rights?

C. Did the Circuit Court Err By Granting Defendant’s Motion in Limine
Thereby Precluding Plaintiffs’ Claim for L ost Business Opportunity?

D. Did the Circuit Court Err by Granting Griffith’ sMotion for Summ[a]ry
Judgment On the Cochrans' Consumer Protection Act Claim When
(continued...)



appellate contentions and affirmed thejudgment. Cochran v. Griffith Energy Services, Inc.,
No. 215 September Term, 2007 (filed July 2, 2008) (“ Cochran I").

The Cochrans subsequently instituted execution proceedings to collect the $230,000
judgment plus post-judgment interest from the date judgment was entered forward. Griffith,
believing that its efforts to pay the judgment had arrested the accrual of post-judgment
interest, responded by filing a motion to deposit the $230,000 judgment, plus interest
(although less than that claimed by the Cochrans), into the court registry, and to have the
judgment declared satisfied. At the conclusion of a hearing, the circuit court ruled in favor
of Griffith in the dispute over post-judgment interest, and granted its motion.

In thisappeal, the Cochrans challenge two orders of the circuit court ssemming from
the post-judgment interest dispute. W e slightly reword their questions presented as follows:

l. Did the circuit court err by awarding only $5,544.88 in post-judgment
interest?

. Did the circuit court err by denying their recusal motion?®

?(...continued)
There Was Evidence That Griffith Made Material Misrepresentations
Regarding the Quality of . . . Consumer Services It Provided to the
Cochrans?

E. Did the Circuit Court Improperly Award Sanctions Against Plaintiffs
related to the “ Second” Inspection, Without a Hearing?

*The questions as worded by the Cochrans are:

A. Did the Circuit Court Err by Awarding Only $5,544.88 of Interest?
B. Did the circuit Court Err by Refusing to Recuse Itself?
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For the reasons that follow, we shall affirm the judgment. We also shall grant a
motion by Griffith to strike portions of the Cochrans’ reply brief for failure to comply with
the Maryland Rules.

FACTS AND PROCEEDINGS
The $230,000 judgment at the center of this dispute was entered on Monday, March

5, 2007, at the close of a nine-day jury trial. The damages awarded consisted of the

following:

. Robert and Suzanne Cochran: Additional Repair/Remediation/Assessment -
$55,000; Diminution in value due to market resistance - $125,000; Past loss
of rental value - $10,000;

. Robert Cochran: Past lost earnings- $0; Non-economic damages- $25,000;

. Suzanne Cochran: Non-economic damages - $15,000.

On Thursday, March 8, 2007, counsel for Griffith sent an e-mail to counsel for the
Cochrans stating:

We do not foresee filing any post trial motions. [Griffith] wishes to put the

matter behind them at this point. We would like to start the process to cut the

check for judgment. | will need the full legal name and social security number

for Mr. and Mrs. Cochran, plus your firm's Tax ID Number. Let me know

how the check should be payable. . . .

Counsel for the Cochrans did not respond to this e-mail.

On April 4,2007, the Cochrans noted an appeal in Cochran I. They did not challenge

thejury’ saward of damages intheir favor on their breach of contract and negligence claims;

rather, they challenged the trial court’s imposition of discovery sanctions against them and



its pretrial rulings disposing of certain of their claims. Specifically, they asserted that the
circuit court had erred in dismissing their claim for violation of the Maryland Medical
Records Confidentiality Act, Md. Code (2005) section 4-301 et seq. of the Health General
Article; granting summary judgment against them on their claim for fraud; dismissing as
speculative their claim for “lost business opportunities’; and dismissing their claim for
violation of the Maryland Consumer Protection Act, Md. Code (2005) section 13-101 et segq.
of the Commercial Law Article (“CL"). Griffith did not note a cross-appeal or otherwise
challenge the jury verdict.

On May 30, 2007, two months after the appeal in Cochran I was noted, counsel for
Griffith again wrote to counsel for the Cochrans (this time via facsimile and U.S. mail)
expressing his client’ s desire to pay the judgment. He opined that, given that the Cochrans
“only [were] appealing the rulings on [Griffith’s] dispositive motions,” and therefore were
not challenging the $230,000 jury verdict on appeal, “there [was] no reason not to resolve
the judgment aswe had expressed back on March 8, 2007.” Counsel for Griffith continued:

Liberty Mutual [Griffith’sliability insurance carrier] is prepared to tender the

judgment amount of $230,000, asit has been willing to do since we wrote back

inearly March. Werequest that you please indicate no later than June 1, 2007

if the [ Cochrans] are willing to accept the tender of this amount.

If we do not hear from you by 5 p.m. this Friday we will consider the
tender rejected by the [Cochrans]. Please respond in writing so that we may

relay the response to our client and itsinsurer.

Counsel for the Cochrans did not respond to this correspondence either.



More than ayear went by. On July 2, 2008, this Court filed the opinion in Cochran
1, affirming the judgment below. Then, on July 30, 2008, counsel for Griffith wrote counsel
for the Cochrans to express for a third time his client’s intention to pay the $230,000
judgment. (The letter again was sent via facsimile and U.S. mail.) Counsel for Griffith
asked to whom the check should be made payable, and again asked for the Cochrans’ social
security numbers and the tax ID number for their counsel’s firm.

Again, counsel for the Cochrans did not respond.

On November 19, 2008, shortly after the Court of Appeals denied the Cochrans’
petition for writ of certiorari, and about one year and eight months after the judgment was
entered, the Cochrans' lawyer sent a letter to Griffith’s lawyer captioned: “NOTICE TO

PRESERVEEVIDENCEPENDING INITIATION OF SUIT.” Theletter setforth counsel’s

intent to bring suit on behalf of the Cochrans’ two adult children against Griffith and the law
firm representing it, and asked that “all evidence concerning the non-disclosure of the
increaseinthe benzenefinding be preserved, including but not limited to all communications
between Griffith, Griffith’scounsel, Griffith’ sinsurer and their experts, aswell asall billing
recordsfor this time period.”

In reference to the prior unanswered correspondence from counsel for Griffith, the
Cochrans' attorney wrote as follows:

[A]lthough | appreciate what we affectionately refer to as “set-up” lettersin

the bad faith context, please be advised that [the Cochrans] will commence
execution efforts immediately upon [Griffith] for the full amount of the



judgment, interest and costs. As your local counsel will advise you,™
acceptance of paymentin Maryland absent an express, unequivocal agreement
terminates the appeal, and Liberty Mutual was required to filea Md. Rule 8-
424 complaint Affidavit and Written Undertaking in the Circuit Court for
Washington County, Maryland, not simply “tender” letters. In any event, our
judgmentisagainst [Griffith], not Liberty Mutual, and thus[the Cochrans] will
proceed immediately with the remedies provided by Md. Rule 2-633 et seq.
against Griffith until the outstanding amount of $278,438.36 (as of
11/14/2008) isfully satisfied. By my cal culation the per diem interest amount
is $63.01, so the above figure should be adjusted daily by this amount.

With respect to this issue, as it appears that your interests lie with
Liberty Mutual, we would ask that you forward a copy of this letter to
Griffith’s non-insurer retained counsel, as it is their assets, accounts and
property which will be garnished or attached. Inlight of transparent effort on
Liberty’s behalf, as evidenced, for example, by its May 30, 2007
correspondence, to fail to protect itsinsured pursuant to M d. Rule 8-424 while
also refusing to even offer to satisfy the full amount owed, we will also
proceed with a direct action against Liberty Mutual pursuant to WMATA v.
Queen, 324 Md. 326, 597 A.3d 423 (1991). We will send a courtesy copy of
this suit to you following service upon the M.I.A.

Liberty has obviously had the benefit of the money for which itis now
attempting to renege on itsobligation to itsinsured, for itsown interest, so we
would request that Griffith’s non-insurer retained counsel contact us upon
receipt of this letter to discuss possible assignment of claimsand/or joinder in
the action against Liberty, in exchange for a short term stay of discovery and
execution upon them.

On November 21, 2008, the Cochrans filed discovery requests “in aid of
enforcement, ” including a notice of deposition of a designee of Griffith, scheduled for
December 30, 2008, interrogatories, and a request for production of documents. See Md.
Rule 2-633(a) (providing that “[a] judgment creditor may obtain discovery to aid

enforcement of amoney judgment (1) by use of depositions, interrogatories, and requestsfor

‘Griffith was represented by several out-of-state attorneys admitted pro hac vice.
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documents, and (2) by examination before a judge or an examiner as provided in section (b)
of thisRule”).

On December 3, 2008, Griffith filed a“Motion to Deposit Judgment Funds into the
Court Registry and D eclare Judgment Satisfied” (“motionto deposit”). It recited itsattempts
to pay the judgment to the Cochrans and argued that post-judgment interest ceased accruing
on June 1, 2007, the deadline for acceptance of payment that was set by Griffith's May 30,
2007 letter. Griffith requested deposit of an attached check for $235,544.88 (the $230,000
judgment plus $5,544.88 in interest) in the court registry, and to have the court enter an order
declaringthejudgment satisfied. Finally, it asked the courtto offset the appeal costs awarded
to Griffith by this Court in Cochran I against any judgment and interest owed to the
Cochrans.

On December 9, 2008, the court entered an order depositing the $235,544.88 into the
registry “for the protection and custody of said judgment funds until release or disbursement
isordered. ...” (“Deposit Order”). The Deposit Order did not resolve the interest dispute
or declare the judgment against Griffith satisfied.

On January 12, 2009, the Cochrans filed a motion to vacate or, in the alternative, to
reconsider the Deposit Order. They asserted that Griffith and/or Liberty Mutual had filed the
motion to deposit, rather than simply pay the Cochrans the amount it owed them, “in

response to [the Cochrans'] need to resort to discovery in aid of enforcement and [their]



initiation of anew action [against Liberty Mutual in the Circuit Court for Baltimore City].”®
They further asserted that the court’ s action would deprive them of the funds owed to them,
and, if deemed to temporarily toll the accumulation of interest, would cost them “at minimum
.. .an additional $3,3339.72 [sic].”

On February 6, 2009, the court held a hearing on Griffith’s request to have the
judgment declared satisfied and to resolve the dispute over post-judgment interest. Counsel
for the Cochransargued, inter alia, that, if the Cochrans had taken payment of the $230,000
judgment, they would have been foreclosed, under the “acquiescence rule” (which we shall
discuss below) from pursuing their appeal in Cochran 1.

After listening to arguments of counsel, the judge ruled orally from the bench. He
concluded that the acquiescence rule did not apply to the appeal in Cochran I and that
Griffith had made a valid tender of the judgment on March 8, 2007, which stopped the
accrual of post-judgment interest as of that date. Nonetheless, because Griffith had offered
to pay post-judgment interest until June 1, 2007, and was not withdrawing that offer, the
court awarded the Cochransinterest accrued until that date; it therefore found the judgment
satisfied by the $235,544.88 deposited into the court. The court further ruled that the amount
due to the Cochrans be offset by the costs due to Griffith in Cochran. At the close of the

hearing, however, the Cochrans agreed to provide Griffith with a check for the appeal costs.

*The Cochranshad filed suit against Liberty Mutual inthe Circuit Court for Baltimore
City on December 23, 2008.



For that reason, the court removed the off set provision from thewritten order it subsequently
issued.

DISCUSSION

Post-Judgment Interest

The Cochransadvance two main argumentsto support their contention that the circuit
court erred by awarding them only $5,544.88 in post-judgment interest. First, they arguethat
had they accepted payment of the judgment when Griffith offered to pay it, they would have
forfeited their appeal in Cochran I, under the acquiescence rule, and the circuit court
mistakenly relied on Dietz v. Dietz, 351 Md. 683 (1998), to conclude otherwise. They
maintain that for this reason they were not obligated to accept payment of the judgment until
(at the earliest) the appeal processin Cochran I had concluded. In the interim, they were
entitled to earn the statutory 10% interest onthejudgment. See Md. Code (2006), section 11-
107(a) of the Courts and Judicial Proceedings Article (“*CJ’) (stating that, with exceptions
not applicable here, the legal interest rate post-judgment is 10 percent per annum on the
amount of the judgment). Second, the Cochrans attack Griffith’s offers of payment as
insincere and legally inadequate to constitute valid tenders.

The Cochrans supplement their two-pronged chal lenge with additional argumentsthat
the circuit court’s resolution of the post-judgment interest dispute exceeded its “limited

power to decide the date upon which [the] mandatory obligation [to pay post-judgment



interest] commences,” and that Liberty M utual should have acted to protect the interests of
itsinsured (Griffith) pursuant to Rule 8-424 during the pendency of the appeal.

The Cochrans ask us to remedy the alleged errors by vacating the $5,544.88 interest
award and remanding the case to the circuit court with instructions to enter an order
“requiring payment of interest of $44,525.30 (from M arch 5, 2007 through the date of release
of the amount deposited in the Registry of the Court on February 12, 2009) ... .”

Griffith countersthat the Cochrans have misinterpreted the acquiescencerule, which
did not apply; that even if the rule applied the Cochrans could not engage in “a tactic of
willful blindness” to obtain a“ risk-freewindfall of ten percentinterest onthejudgment while
they pursued an . . . appeal”; that the e-mail and letters it sent to the Cochrans were valid,
unconditional, and sincere tenders that tolled the accrual of post-judgment interest; that the
circuit court did not exceed its authority in resolving the post-judgment interest dispute; and
that Rule 8-424 isinapplicable to the issue in this case.

The circuit court resolved the post-judgment interest dispute by answering two
guestions corresponding to the Cochrans’ main arguments: (1) did the acquiescence rule
allow the Cochrans to decline payment of the judgment and continue to earn post-judgment
interest whiletheir appea in Cochran I waspending?and (2) did Griffith makeavalid tender
that at some point arrested accrual of post-judgment interest? As noted, the circuit court
ruled that the acquiescence rule did not apply and that Griffith made an effective tender of

the judgment in its March 8, 2007 e-mail. In doing so, the court applied legal principlesto
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undisputed material facts. Accordingly, we review the court’s ruling de novo. Liddy v.
Lamone, 398 Md. 233, 247-48 (2007). Before we do so, however, we shall address the
Cochrans’ argument that the court exceeded the scope of its authority in its ruling.
(a)
Did the circuit court lack authority to determine the amount of post-judgment interest
owed?

The Cochrans assert that the circuit court’s power was “limited . . . to decid[ing] the
date upon which th[e] mandatory obligation [to pay post-judgment interest] commence[d]”
and therefore it could not determine “when [they] were entitled to interest and/or in what
amount.” This argument is completely without merit. To begin, there was no dispute that
the judgment was recorded on March 5, 2007, and that post-judgment interest started to
accruefromthat date. See Md. Rules 2-604(b) (“A money judgment shall bear interest at the
rate prescribed by law from the date of entry”); 2-601(b) (“ The clerk shall enter ajudgment
by making arecord of it in writing on the file jacket, or on a docket within thefile, or in a
docket book, according to the practice of each court, and shall record the actual date of the
entry. That date shall bethe date of the judgment.”). The issue before the court, which the
Cochrans themselves raised by opposing Griffith’s motion to deposit, was when post-
judgment interest stopped accruing. Thisissue was extensively briefed in motionsfiled by
both parties and was argued before the court in a hearing. Thus, the court had authority to

make findings and reach conclusions necessary to resolve the dispute before it.
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The cases the Cochrans cite on this issue have no application. They quote Brown v.
Med. Mut. Liab. Ins. Soc’y, 90 Md. App. 18, 30, cert denied, 326 Md. 366 (1992), for its
holdingthat “[t] hereisno room for an equitable approach under Maryland law. ... Maryland
Rule 2-604(b) and its predecessors require . . . that post-judgment interest be awarded from
the date of the entry of judgment on the original verdict.” Asnoted, however, there was no
dispute in this matter over when post-judgment interest started to accrue; the dispute was
over when post-judgment interest stopped accruing.

The Cochrans’ discussion of Mona v. Mona Electric Group Inc., 176 Md. App. 672
(2007), issimilarly unavailing. In that multi-issue case, we commented that “[t]he Court of
Appeals has been clear that, when determining the date of entry of judgment for the purposes
of calculating post-judgment interest, we must evaluate the circumstances on a case-by-case
basis.” Id. at 730. From this quote, the Cochrans reason that a court “has discretion only
when the date of entry of judgment is at issue, [and] this [discretion] does not apply when
there is an absence of any issue concerning [that] date. ...” Indeed, when the date of entry
of judgment is not at issue, the circuit court has no discretion to decide when post-judgment
interest beginsto accrue because that questionisclearly controlled by Rule 2-604(b). It does
not follow, however, that when the date of entry of judgment is undisputed the circuit court
lacks discretion to resolve any other matter related to post-judgment interest. Under the
Cochrans’' legal theory as now advanced, the circuit court would have lacked the authority

to decide the very issue they placed before it when they challenged the amount of post-
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judgment interest Griffith had paid into the court. Moreover, thetheory would limit acircuit
court’s power to decide matters related to post-judgment interest to those cases, and only
those cases, in which the date of entry of judgment isin dispute. There is no authority for
such arestriction and we cannot conceive of any justification for it.

Finally, the Cochrans’ assertion that the court could not, in anon-evidentiary hearing,
“fashion some sort [of] ‘equitable’ relief” by “mak[ing] fact finding and adjudg[ing] the
sincerity of [their] concerns[regarding the acquiescence rule] and [Griffith’ stender letters]”
islikewise confounding given the arguments they have made in this dispute. The Cochrans
themselves placed these issues before the court by arguing (a) that they could not accept
payment of the judgment because of the “risk” to their appeal in Cochran I under the
acquiescence rule, and (b) that Griffith’s tender letters did not stop the accrual of post-
judgment interest because they were invalid. Furthermore, notwithstanding the court’s
characterization of some of its conclusions as “findings,” the court did not need to resolve
any factual disputes to decide the issues before it because the parties did not dispute any
material facts. As noted, the questions before the court involved the application of legal
principlesto undisputed facts, i.e., did the acquiescencerule apply to Cochran I such that the
Cochranscould decline payment of the judgment and still collect post-judgment interest, and
did the letters by Griffith constitute valid tenders that stopped the accrual of post-judgment
interest? Thus, the Cochrans’ argument that the circuit court went beyond the scope of its

authority in its rulings is meritless.
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(b)

Did the acquiescence rule apply to the Cochrans’ first appeal (Cochran 1)?

We now return to the circuit court’s answers to the two main questions in this case.
The court first determined that an exception to the acquiescence rule that had been applied
in Dietz v. Dietz, 351 Md. 683 (1998), also applied here and therefore the Cochrans were
“entirely wrong” in their view that they could not accept payment of the $230,000 judgment
without forfeiting their appeal and, not being ableto accept payment, post-judgment interest
continued to run.

Theacquiescencerulestemsfromthe”well settled” principlethat “* theright to appeal
may be lost by acquiescence in, or recognition of, the validity of the decision below from
which the appeal is taken or by otherwise taking a position which isinconsistent with the
right of appeal.’” Osztreicher v. Juanteguy, 338 Md. 528, 534 (1995) (quoting Rocks v.
Brosius, 241 Md. 612, 630 (1966)). Thus, alitigant who “‘voluntarily accept[s] the benefits

of ajudgment or decree’” may not “‘later be heard to question its validity on appeal.”” Id.
(quoting Suburban Dev. Corp. v. Perryman, 281 Md. 168, 171 (1977)). See also Dubin v.
Mobile Land Corp., 250 Md. 349, 353 (1968) (“It iswell settled in Maryland, and the law
generally is to the effect, that if a party, knowing the facts, voluntarily accepts the benefits
accruing to him under ajudgment, order or decree, such acceptance operates asa waiver of

any errorsin the judgment, order or decree and estops that party from maintaining an appeal

therefrom.” (citing Silverberg v. Silverberg, 148 M d. 682 (1925)); Mona, 176 Md. App. at
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723 (“An appeal must be dismissed ‘if the appellant 1) accepts a benefit from or 2)
acquiesces in or 3) recognizes the validity of the judgment or decree or 4) acts in a manner
inconsistent with the maintenance of the appeal.’” (quoting Md. Leasecorp v. Cherry Hill
Sand & Gravel Co., 51 Md. App. 528, 534-35 (1982)). Thisruleis not without exception,
however.

In Dietz, adivorce case, the wife was granted a monetary award of $225,000, which
the court ordered the husband to pay in aninitial lump sum of $20,000, followed by monthly
payments of $1,250 for 15 years. The court entered a judgment to this effect. After
receiving and depositing the initial $20,000, the wife noted an appeal from the judgment,
arguing that the family farm should have been counted as marital property, which likely
would have increased her monetary award, and the monthly arrangement was inequitable.
The husband did not note a cross-appeal or otherwise challenge the amount of the monetary
award or the method of payment. He moved to dismissthe appeal, arguing that the wife had
forfeited her right to appeal by accepting partial payment of the judgment. This Court
granted the husband’s motion and dismissed the appeal. Dietz v. Dietz, 117 Md. App. 724
(1997).

The Court of Appeals reversed, holding that “the acquiescence rule does not apply
where there is no cross-appeal and the appellant seeks only an increase in an undisputed
minimum.” Dietz, 351 Md. at 695. The Court derived this exception to the acquiescence

rule from a line of workers’ compensation cases in which the claimants had accepted the
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payments awarded (which their employers had not contested) while at the same time
appealing the amount of the paymentsawarded asinsufficient. 1n addition, to make clear that
“theholdings[from] theworkers’ compensation cases[were] notlimitedto that field of law,”
id. at 695, the Court noted that it had applied the same exception in Shapiro v.
Maryland-Nat’l Capital Park & Planning Comm ’n, 235 Md. 420 (1964), a condemnation
case. Finally, the Court quoted with approval the lowa Supreme Court’s application of this
exception in In re Marriage of Abild, 243 N.W.2d 541 (lowa 1976):
“When an appellant accepts only that which the appellee concedes, or

is bound to concede, to be due him under the judgment or decree, he is not

barred from prosecution of an appeal whichinvolvesonly hisrightto afurther

recovery. Acceptance of part of the award in such circumstances is not

inconsistent with the appellant’ s claim that the award should have been larger.

This principle is applicable when an appellant in a [case involving marital

property,] where there is no cross-appeal[,] accepts part of an award of cash

... while claiming entitlement to alarger award on appeal.”

Dietz, 351 M d. at 696 (some alterationsin original).

The Dietz Court reasoned that these were exactly the circumstancesitwasfacing. The
husband was not contesting the amount of the monetary award that had been made. Thewife
was arguing on appeal that the amount should have been higher because a valuabl e asset had
not been counted asmarital property. If thewife prevailed, she might be entitled to ahigher
award than she had been given. If she did not prevail, however, she still would have the

uncontested award amount that she was granted. Therefore, by accessing that uncontested

minimum sum, the wife was not acknowledging the validity of that judgment amount. Thus,
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the wife had not acquiesced in the judgment by accepting the money that had been awarded
and her appeal could proceed.

W e agree with the circuit court that the exception to the acquiescence rule stated in
Dietz applied to the circumstances in the case at bar.

Asnoted above, the damages the jury awarded the Cochransfor their negligence and
breach of contract claims consisted of $55,000 for additional repair, remediation, and
assessment to their house; $125,000 for diminution in value of the house; $10,000 for past
loss of renta value of the house; $25,000 in pain and suffering for Robert; $15,000 in pain
and suffering for Suzanne; and $0 for lost past wages for Robert.

The claims/damages thetrial court did not allow the Cochransto pursue, and that they
were arguing, on appeal in Cochran I, they should have been allowed to pursue, were:

. Damages for breach of the Maryland Confidential Records Act. The Cochrans had
claimed that certain of their medical records had been wrongfully disclosed by

Griffith and its counsel to third-party expert witnesses; they sought compensation for
emotional distress caused by that “violation.”

. Damages for lost business opportunities due to the harm to their house caused by the
fuel spill.
. Damages (and attorneys fees) for violation of the Consumer Protection Act for

misrepresentations by Griffith that its services would be the same or just as good as
that of the Cochrans’ prior oil servicedelivery company; that the transition from one
company to theother would be “seamless”; and that (asstated in flyersit distributed)
Griffith wasan expert in oil delivery and had provided over 200 years of “quality and
dependable service.”
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As explained, this Court in Cochran I agreed with the trial court that none of these
claims/damages were viable.® It is plain, however, that, had the Cochrans prevailed on any
of their appellate arguments that they should have been allowed to pursue these
claims/damages, that would not have had any impact on the $230,000 damages verdict they
already had obtained. If the Cochrans had pursued and won the medical records and fraud
claimsthey were championing, any damagesthey would havebeen awarded would have been
in addition to the $230,000 already awarded. Likewise, any “lost business opportunity”
damages obtained would have been above and beyond the $230,000 judgment amount. A
damages award on a CPA claim may have duplicated, in part, the award already made, or
may have exceeded it, but would not have diminished it. Finally, the only other contention
the Cochrans were advancing on appeal in Cochran I was that the trial court had erred in
imposing discovery sanctions. They were unsuccessful in this contention, aswell, but even
had they prevailed, that outcome would not have negatively affected the $230,000 judgment.

The Cochransmaketwo argumentsasto why Dietz should not apply here. First, Dietz
“involved [a] very specific [determination of] property . . . rights arising from a domestic

case” and should therefore belimited to itsfacts. Thisargumentisflatly contradicted by the

®We held in Cochran I that the Maryland Confidential Records Act did not preclude
the defendant from divulging the records to their expert witnesses for purposes of
formulating opinions on medical and mental health issuesin the case. We further held that
the claimed damagesfor | ost business opportunities properly were disall owed as speculative.
Finally, we agreed with the circuit court that the statements the Cochrans were basing their
fraud claim on were at most puffery and salesgeneralities that were not actionablein fraud.
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Dietz Court’ s pronouncement that the exception to the acquiescence rule it was applying in
that case was “not limited to [a specific] field of law.” Dietz, 351 Md. at 695. Second, the
Cochransarguethat thisCourt “limited” the holding in Dietz in Chimes v. Michael, 131 Md.
App. 271 (2000). We disagree.

In Chimes, also a divorce case, the husband was awarded and immediately accepted
a monetary award of approximately $1.5 million that had been calculated based primarily
upon the value of certain stock optionsheld by the wife that had vested during the marriage.
We granted the wife’s motion to dismiss the appeal on the ground that the husband had
acquiesced in the judgment by accepting the monetary award. We distinguished Dietz as
follows:

As we read Dietz today, the Court of Appeals reached its conclusion
based on the alimony-like effect of ascheme of monthly payments, rather than
on that scheme’s actual nomenclature. In workers compensation, aimony,
and condemnation cases, which the Court found analogous to the facts in
Dietz, the defendant enters the litigation with a clear understanding that he
owes a specific statutory or common law obligation to the plaintiff, whether
it be the cost of medical treatment, support for necessities, or the fair market
valueof land. See, e.g., Bethlehem Steel Co. v. Mayo, 168 Md. 410, 413, 177
A. 910 (1935) (workers' compensation case, stating that acquiescence rule
does not apply “where the right to the benefit received is conceded by the
opposition party, or where the appellant would be entitled thereto in any
event”). Here, thelarge lump sum award already enjoyed by Chimes does not
have the support-like effect of the payments made in Dietz. The anaogy is
ineffective.

Dietz is also distinguishable from the present case in that Mrs. Dietz
only accepted a small portion of the judgment before she appealed. . . .
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Finally, although Dietz considerably broadens the exception stated in

Lewis ' to the acquiescence rule, it does not, we believe, eviscerate that rule.

If we were to construe Dietz as [the husband in] Chimes would like usto, we

would open thefloodgatesfor divorcelitigantsto collect on money judgments,

then return to the court via the appellate process to ask for more money. We

would also effectively require every payor on such judgments who finds

herself before our Court to prosecute vigorously a cross-appeal—and not just

present an appellate defense—in order to protect her interests. We cannot
imaginethat the Court of A ppealsintended such aresult when it handed down

Dietz.

Id. at 285-87 (emphasis omitted).

The Cochransmaintain that their caseismoreakinto Chimes than Dietz because, like
thehusband in Chimes, they would havereceived alump sum award. Thus, they argue, their
appeal would have suffered the same fate as the husband’ s appeal in Chimes. Although the
Cochrans are correct that their judgment would have been paid in a manner similar to the
lump sum monetary award in Chimes,theCochrans’ argument overlooksacritical distinction
between the two cases. In Chimes, by accepting the monetary award that was determined

based primarily on hiswife’s stock options, the husband acted at cross-purposesto hisappeal

challenging the equitable distribution of those same stock options.? Thus, the appeal in

In Lewis v. Lewis, 219 Md. 313, 317 (1959), the Court of Appeals held that the
acquiescence rule, “if applicable at all in a divorce case . . . cannot be raised where the
benefits accruing to the [recipient party], by reason of the award, provide necessary support
until the final adjudication of the case.”

®The husband attempted to reconcile thisinconsistency by noting that his appeal was
focused on the “if, as, and when” distribution of the non-vested options, whereas the
(continued...)
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Chimes presented the exact situation the acquiescencerule isintended to prevent. See Rocks
v. Brosius, 241 Md. at 630 (“ The right to appeal may be lost by . . . taking aposition which
isinconsistent with the right of appeal.”).

By comparison, in Dietz, the wife appeal ed on the ground that the trial court should
have categorized her husband’s farm as marital property when deciding whether to grant a
monetary award, thusgiving her alarger award accounting for the additional property. The
wife's acceptance of a portion of the monetary award, which did not account for the farm,
was not inconsistent with this position. Accordingly, theacquiescence rule did not preclude
the wife's appeal. See Dietz, 351 Md. at 696-97 (“ There is nothing inconsistent between
Mrs. Dietz's acceptance of the monetary award that was made because of Mr. Dietz’s
Partnership interest and her request for an increase in the monetary award because of Mr.
Dietz’'s interest in different property. Under these circumstances there has been no
acquiescence in the judgment . . . .”). Conversely, the husband in Chimes was seeking to
increase his share of the already-established marital property even though he had accepted

the monetary award based on that property.

§(...continued)

immediate monetary award encompassed only thevested options. Werejected thisargument
as contrary to the Maryland law of equitable distribution. Aswe explained, that law treats
all marital property as “asingle pie to be divided between the divorcing partieg|;] [t]hus, a
judgment of divorce might divide the various forms of property in differing proportions, but
at bottom it isa unitary plan for the distribution of assets.” Chimes, 131 Md. App. at 282.
Dietz is distinguished by the fact that the property from which the wife sought an additional
monetary award was not designated marital property and thuswas never included in the“pie
.. . divided between the divorcing parties.”
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When considered in terms of inconsistency of actions, the present case more closely
resembles Dietz than Chimes, for the reasons we already have explained. The Cochransdid
not challengethejury’ sverdict with respect to their negligence and breach of contract claim;
rather they sought a new trial to recover additional damages and attorney’s fees and costs
under the CPA. See supra note 2; CL § 13-408 (authorizing a court to award attorneys’ fees
and costs in an action for damages under the CPA). Thus, just as the wife’s acceptance of
the monetary award in Dietz was not inconsistent with her claim on appeal that she was
entitled to an additional monetary award based on property not included in the original
calculation, the Cochrans' acceptance of the uncontested jury award would not have been
inconsistent with their position on appeal that they were entitled to additional damages based
on evidence not submitted to the jury, and to attorneys’ fees and costs under the CPA.
Accordingly, the Cochrans would not have been “accept[ing] the benefits of a judgment or
decree [while] question[ing] its validity on appeal,” Osztreicher, 338 Md. at 534, and thus

would not have been subject to the acquiescence rule.’

*The Cochransalso cite Silverberg to argue that the acquiescence rule applied to their
appeal. In that case, the wife appealed portions of a decree awarding her alimony and
counsel fees while also seeking an attachment to collect the counsel fees. The Court of
Appeals barred the appeal, holding as follows:

The decree was not so separable for the purpose of an appeal. [The wife] had

no right to hold fast to what the decree had given her, and, at the same time,

seek an enlargement of the relief awarded her by the decree. To hold

differently would be an arbitrary interpolation into the statute of a right not

thereby granted, and would have an evil effect through the consequent
(continued...)
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The $230,000 judgment was not contested on appeal in Cochran I and for thereasons
we have explained would not have been diminished by any outcome of that appeal. The
judgment was an undi sputed minimum damages award and therefore the Cochranswould not
have taken a position inconsistent with their right of appeal by accepting payment of it.
Therefore, the Cochrans would not have forfeited their appeal in Cochran I by accepting
payment of the $230,000 judgment.

(c)
Did Griffith make a valid tender of the judgment?
The second of the two central questions addressed by the circuit court was whether

Griffith made avalid tender that stopped the accrual of post-judgment interest. A tender is

9(...continued)

encouragement to speculative appeals. . . . This appeal is neither within the
terms of the statutory right of appeal nor supported by reason or authority. It
involvesthe twofold error of at once splitting the decree and attempting both
to accept and reject itsterms.

148 Md. at 689.

The Court has sincerejected thisreasoning both expressly, see Lewis, 219 Md. at 316
(“[W]eareunwillingtofollow thereasoning of [Silverberg] thatthe appeal involved splitting
the decree and attempting both to accept and reject its terms.”), and implicitly. See
Downtown Brewing Co. v. Ocean City, 370 Md. 145, 149 (2002) (“Recognizing that the
acquiescence doctrineisasevereone. . ., we held that it should only be applied to actions
taken by the same litigant that are necessarily inconsistent and that aclaim on appeal that one
isentitled to more money is not inconsistent.”) (citations omitted); Dietz, 351 Md. at 696-97
(“There is nothing inconsistent between Mrs. Dietz’s acceptance of the monetary award . .
. and her request for an increase in the monetary award because of Mr. Dietz’s interest in
different property.”). Accordingly, Silverberg isnot controlling on this point of law.
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“an offer to perform acondition or obligation, coupled with the present ability of immediate
performance, so that if it were not for the refusal of cooperation by the party to whom tender
is made, the condition or obligation would be immediately satisfied.”” Platsis v. Diafokeris,
68 Md. App. 257, 262 (1986) (quoting Chesapeake Bay Distrib. Co. v. Buck Distrib. Co.,
Inc.,60Md. App. 210, 214 (1984)). Thecircuit court opined, based upon Platsis, supra, that
a “tender does not require . . . actual payment” but instead “requires an offer to perform a
condition or obligation coupled with present ability of immediate performance . . .” and
concluded that “that is exactly what happened [in this case].” Specifically, the court
determined that Griffith’s March 8, 2007 e-mail, transmitted to counsel for the Cochrans
three business days after entry of the judgment, was an unconditional tender.*
Furthermore, relying upon Chesapeake Bay Distrib. Co., supra, thecourt further ruled
that, given the Cochrans’ failureto respond to the March 8, 2007 offer of payment, it was not
necessary for Griffith to make additional tenders. See Chesapeake Bay Distrib. Co., 60 Md.
App. at 214 (“A tender is excused where the obligee has manifested to the obligor that
tender, if made, will not be accepted, or that a tender would be at most merely a futile
gesture.” (citing 15 Williston, A Treatise on the Law of Contracts 8 1819 (3d ed. 1972)). As

noted above, because Griffith had conceded it owed post-judgment interest from the datethe

¥Thetrial court mistakenly observed that the March 8, 2007 payment offer was made
one business day after the judgment was entered. In fact, it was made on the third business
day after the judgment was entered.
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judgment was entered through June 1, 2007, the court nevertheless awarded interest for that
period.

The Cochrans maintain that the e-mail and written offersto pay were “ set-up” letters
(designed to “ensnare[]” them in a “trap”) that did not meet the criteria for valid tender in
numerous respects. The flaws alleged by the Cochrans include the following:

(a) the offers were based on incorrect assumptions and/or imposed

impermissible conditions, including, (i) that the Cochrans were not
appealing damages (May 30, 2007); (ii) that the time limit for filing a
petition for writ of certiorari had expired (July 30, 2008); (iii) that the
Cochrans were not filing any post-trial motions (March 8, 2007); and
(iv) that Griffith required the Cochrans to hold it “harmless from any
outstanding liensbeing asserted against thejudgment.” (July 30, 2008);

(b)  that, despite its concession to owing post-judgment interest until June
1, 2007, Griffith tendered only the principal judgment amount;

(c) that actual payment, and not a mere tendering of payment, was
necessary, and that Griffith stated only that it was “ prepared to tender”
the judgment, as opposed to making an actual tender;

(d) that an effective tender requires “a ‘profert in curia’ . . ., or ‘ payment

of the amount tendered into court.’”

Theonly specific flaw the Cochransidentify with respect to the March 8, 2007 e-mail
(which the circuit court found was a valid tender) is that it was “ conditioned upon, and thus
did not extend beyond the timely filing of [their] post-trial Motions. ...” To be sure, a
tender that “contains a condition ‘which would prejudice the creditor’ sright[s]” isinvalid.
Platsis, 68 Md. App. at 262. The March 8, 2007 e-mail did not impose such a condition,

however. It merely stated that “[w]e do not foresee filing any post trial motions” and in fact

made clear that Griffith “wishe[d] to put the matter behind [it]” by “cut[ting] the check for
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the judgment.” The only supposed “condition” imposed by Griffith was its request for the
information necessary to make payment, including the Cochrans’ social security numbersand
the tax identification number for counsel’s law firm. Thisrequest was not a condition. It
was an attempt to obtain factual information necessary to process the check for payment, not
a condition that rendered the tender invalid.

Furthermore, the March 8, 2007 e-mail was a valid tender even though it did not
specify the amount of post-judgment interest that had accrued since the date of entry of the
judgment and offer to pay that sum aswell asthe $230,000 judgment amount. Rule 2-604(b)
mandatesthe accrual of interest on amoney judgment from the date of entry, at the legal rate
(10%). Accordingly, the post-judgment interest must be paid to satisfy the judgment. The
dollar amount of the post-judgment interest accrued changes daily, however, thus becoming
a moving target. If Griffith’s March 8, 2007 e-mail had specified the amount of post-
judgment interest accrued and therefore owing on the third day post-judgment, the
information would have been stale by the following day.

Given that payment of post-judgment interest, in adaily changing amount, islegally
required to satisfy a money judgment such as the one entered in this case, we agree with
Griffith that it isimplicit, in an offer to pay a money judgment, to pay the required post-
judgment interest due on the judgment on the date payment in factis made. Griffith’sMarch
8, 2007 e-mail stating, “[w]e would liketo start the process to cut the check for judgment,”

meant that the check would be in an amount equal to $230,000 plus post-judgment interest.
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On the offer to pay versus actual payment issue, we do not read the relevant cases --
Platsis, supra, and Chesapeake Bay Distributing Co., supra -- t0 equate “tender” with the
actual payment of money. As noted above, in the Chesapeake Bay case, we adopted the
following definition of “tender”:

“an offer to perform acondition or obligation, coupled with the present ability

of immediate performance, so that if it were not for the refusal of cooperation

by the party to whom tender is made, the condition or obligation would be

immediately satisfied.”

60 Md. App. at 214 (quoting 15 Williston, 4 Treatise on the Law of Contracts, 8 1808 (3d.
ed. 1972)). See also Platsis, 68 Md. App. at 262. It is undisputed in the case at bar that
Griffith’s March 8, 2007 e-mail sought the information necessary for it to process a check
for payment of the judgment against it; and that, with that information, Liberty Mutual, as
Griffith’sinsurer, could have immediately produced the check. Thus, the March 8, 2007 e-
mail was an offer to pay the judgment coupled with the present ability of immediate

performance, so that, had the Cochrans cooperated, the judgment would have been satisfied,

i.e., atender.'?

"The Cochransarguethat theMarch 8, 2007 e-mail could not have constituted avalid
tender because, after it was sent, but before the ten day deadline for filing post-judgment
motions, they filed post-judgment motions, including a motion to revise judgment. For the
same reasons we have discussed respecting the acquiescence rule, the March 8, 2007 e-mail
was not disqualified from being atender because the Cochrans | ater filed a motion to revise
the judgment. The Cochrans do not suggest that in their motion to revise the judgment they
sought to reduce the judgment.
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Finally, there is no merit in the Cochrans’ argument that a valid tender requires a
profert in curia. In support of this proposition, the Cochrans rely solely on Forwood v.
Mangess, 143 Md. 1 (1923), which they acknowledge “involved a note, not a judgment.”
Besidesthisdistinction, theprofert in curia requirement referenced in Forwood plainly does
not apply to the circumstances in this case:

The effect of atender isto arrest the running of interest and to relieve

the debtor of liability for costs, butin order to havethat effect the tender must,

in certain cases, be kept good, and where the debtor is subsequently sued and

the tender is relied upon as a defense, it must be specially pleaded, and the

plea must be accompanied by a profert in curia, or payment of the amount

tendered into court.
Id. at 6 (emphasis added).

In any event, we also agree with the circuit court that, under the circumstances here,
tender was made futile/excused by virtue of the Cochrans’ failure to respond to the offers
and, asresult, the Cochranswere not entitled to post-judgment interest beyond June 1, 2007.
We have explained that the need to make atender isexcused if the

“claimant dispense[ s] with itsproduction, by expressdeclaration or equivalent

act, asif a party declare before hand that a tender will not be accepted . ..",

Shannon v. Howard Mutual Building Association of Baltimore, 36 M d. 383,

392 (1872), see Buel v. Pumphrey, 2 Md. 261, 268 (1852); Johnson v.

Wheeler, 174 Md. 531, 539 (1938), or the creditor makes clear to the debtor

that tender would be afutile gesture.

Platsis, 68 Md. App. at 262-63 (alterationsin original) (some citations omitted).

The Cochrans did not respond to the March 8, 2007 e-mail seeking basic information

needed to issue a check in payment of the judgment, nor did they respond to a subsequent
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letter that again offered to pay the judgment and stated that the tender would be considered
rejected if no response were received by June 1, 2007. Thus, by their “refusal of
cooperation,” Platsis, 68 Md. App. at 262, the Cochrans made it clear to Griffith that tender
would not be accepted. Indeed, the Cochrans do not dispute that they received the March
8, 2007 e-mail and the May 30, 2007 | etter and chose not to respond; nor do they argue that
they would have accepted a tender if Griffith had remedied the alleged deficienciesin its
offers. Rather, the Cochrans make plain that they had no intention of accepting payment of
the judgment prior to the termination of their appeal in Cochran I because they believed
(incorrectly) that by doing so, they would have forfeited the appeal under the acquiescence
rule.

The Cochrans argue that in Chesapeake Bay Distrib. Co., 60 Md. App. 210, we
refused to recognize a pre-tender rejection by a judgment creditor under similar
circumstances. That case is not analogous. There, Chesapeake Bay Distributing Company
(“Chesapeake”) obtained a $71,496.50 judgment against Buck Distributing Company
(“Buck”) on June 14, 1982. We described the remainder of the relevant facts as follows:

On July 13, 1982, counsel for Buck telephoned counsel for Chesapeake and

expressed his client’s “readiness, willingness and ability to pay” the amount

owed. Counsel for Buck testified that he told Chesapeake’s counsel that he

had a check for the amount of the judgment and requested instructions as to

how the check should be made out and where it should be sent. Counsel for

Chesapeake testified that he had replied that his client “planned to take an

appeal of the matter” because he believed the amount of the judgment was

insufficient in that the court allowed loss of profits only for the three years

priortosuit. He denied having specifically told appelle€’ s counsel not to send
the check and stated that he had no right to refuse or to accept the money as he
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was only trial counsel. Nevertheless no payment was made to Chesapeake’s
counsel or into court.

Id. at 212.

In asubsequent dispute over the proper amount of post-judgment interest, the circuit
court determined that the statement by counsel for Chesapeake that he planned to take an
appeal served asa constructiverejection of Buck’stender, thusrendering actual production
of the funds unnecessary. We reversed, reasoning that

[t]heonly plausible interpretation of [the July 13] conversation isthat counsel

for Buck called to arrange to pay the judgment in order to close the case since

the appeal time was about to run. Counsel for Chesapeake perceived this as

the reason for the call and put opposing counsel on notice that his client

intended to appeal. His intent was not to reject the tender, but to treat counsel

fairly by notifying him of the status of the case. Whether Chesapeake would

have refused the check on July 13 is purely speculative. It isinconceivable

that Chesapeake would have returned a check in full payment if assured that

the appeal would not be affected. It is equally clear that Buck did not intend

to make an unconditional payment.

Id. at 215-16.

Thus, in Chesapeake we interpreted Buck’s tender as being conditioned upon
Chesapeake’s not bringing an appeal, and we saw no evidence that Chesapeake intended to
reject thetender. Intheingtant case, Griffith’ sMarch 8, 2007 e-mail offer was unconditional
and made well before the time to note an appeal was to expire. In addition, its subsequent
May 30, 2007 offer was made with the express understanding that the Cochransintended to

pursuean appeal. The statement in that |etter that, “ If theverdict isnot being appeal ed, there

isno reason to not resolve the judgment as we had expressed back on March 8, 2007[,]” was

30



not, as the Cochrans argue, a condition on payment. Rather, it was an acknowledgment that
there was no reason for the Cochrans not to accept payment if they were not appealing the

verdict, i.e., accepting payment would not preclude their appeal under the acquiescencerule.

More significantly, unlike in Chesapeake, in which we could not determine whether
Chesapeake intended to reject the tender if made, in this case the Cochrans have readily
acknowledged that they would not have accepted a proper tender because they feared
forfeiting their appeal. Thus, notwithstanding the Cochrans’ complaints that the payment
offers were inadequate to constitute tenders, they made clear (and have continued to make
clear) that they would not have accepted a tender even if it wasto their satisfaction.

The Cochrans’ concern with the acquiescence rule did not entitle them to ignore
tenders and continue to accrue post-judgment interest at the rate of 10% while their appeal
in Cochran I waspending. If wewereto conclude otherwise, successful plaintiffscould reap
an unfair benefit by using the acquiescence rule as a shield to evade payment during the
pendency of an appeal and later claim entitlement to post-judgment interest at the expense
of a debtor-defendant who was attempting to pay the judgment. Thiswould be contrary to
the purpose of post-judgment interest, which isto compensate the plaintiff who, through no
fault of hisown, isdenied use of the money heis otherwise entitled to. See Med. Mut. Liab.
Ins. Soc’y v. Davis, 389 Md. 95, 99-100 n.3 (2005) (“‘[T]he purpose of post-judgment

interest is obviously to compensate the successful suitor for the same loss of the use of the
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monies represented by ajudgment in its favor, and the loss of income thereon, between the
time of entry of the judgment nisi—when there is a judicial determination of the monies
owed it—and the satisfaction of the judgment by payment.”) (quoting Med. Mut. Liab. Ins.
Soc’y of Md. v. Davis, 365 Md. 477, 484 (2001))). Accordingly, we hold that the
requirement that Griffith tender the judgment was excused by June 1, 2007, at the latest, and

that post-judgment interest ceased accruing on that date.

(d)
Applicability of Md. Rule 8-424
Before moving to the Cochrans’ second contention, we must briefly address their
argument that Liberty Mutual should have acted pursuant to Rule 8-424 to protect Griffith’'s

interests. Rule 8-424 states:

When an appeal istaken from ajudgment entered against aninsured in
an action defended by an insurer under a policy of insurance, all proceedings
to enforce the judgment pending the appeal shall be stayed to the extent of the
policy coverage, if the insurer files with the clerk of the lower court an
affidavit of one of its officers or authorized agents describing the policy and
the amount of coverage, together with a written undertaking that if the
judgment is affirmed or modified or the appeal is dismissed, the insurer will
pay the judgment, or that part affirmed, to the extent of thelimit of liability in
the policy plus interest and costs. The insurer shall serve a copy of the
affidavit and undertaking on thejudgment creditor. Theinsurer shall also give
written notice to the insured that (a) the enforcement of the judgment to the
extent of thelimit of liability isstayed with respect to the insured and (b) if the
limit of liability is less than the amount of the judgment, the insured may
obtain a stay of enforcement of the balance of the judgment by filing a
supersedeas bond in an amount set pursuant to Rule 8-423, not exceeding the
balance.
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Wefail to see how thisrule hasany effect on the post-judgment interest disputein this
case. First, theclear purpose of the rule is provide a mechanism for an insurer to prevent a
successful plaintiff from executing on the judgment when the insured intends to appeal the
adverse verdict. The rule by itsterms does not apply when, asin this case, the insurer, on
behalf of itsinsured, isattempting to pay thejudgment and the prevailing plaintiff isrejecting
payment to preserve an appeal. Second, even if the rule did apply to the circumstancesin
this case, it would have no effect on the amount of interest ultimately owed by Griffith.
Thus, Rule 8-424 does not support a conclusion that the circuit court erred in its award of
post-judgment interest.

I1.
Recusal Motion

On December 4, 2008, one day after Griffith filed its motion to deposit, it filed a
motion to shorten thetimefor the Cochransto filearesponseto that motion, arguing that the
discovery requests the Cochrans had filed conflicted with the approaching holidays and the
court’s resolution of any dispute over post-judgment interest would render the discovery
requests moot. In an order filed that same day the court granted the motion to shorten time
and set a deadline of December 15, 2008, for the Cochrans to respond to the motion to
deposit.

On December 8, 2008, the Cochransfiled an opposition to the motion to shorten time,

noting that the amount in dispute was nearly $50,000, and therefore the case was not “a
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matter which should be summarily decided.” They further argued that shortening the time
for responding to the motion to deposit would cause undue hardship, that there were no
“exigent circumstances” justifying a shortened response time, and that they already had
agreed voluntarily to stay discovery pending good faith efforts to resolve the dispute.*?

On December 15, 2008, the Cochrans filed an opposition to Griffith’s motion to
deposit. They maintained that post-judgment interest was still running against Griffith, and
argued that, had they accepted payment of the judgment when offered, they would have
forfeited their appeal under the “acquiescencerule.” They referred to the payment offersby
Griffith as“set-up” letters and asserted that they were “based on predicates that either were,
or became, incorrect.”

Also on December 15, 2008, the Cochrans filed a motion for recusal. They pointed
out that the circuit court judge assigned to their case (the same judge who had presided over
thejury trial) had granted Griffith’ s motion to shorten time before an opposition to it could
be filed and had granted part of the relief requested in the motion to deposit before even the

shortened response time had elapsed. They further noted that in Cochran IthisCourt had not

2On thislatter point, the Cochransincluded as an attachment an e-mail message, sent
December 2, 2008, from their counsel to counsel for Griffith stating:

I am heading out of state for depositions, but will set up a conference to
attempt to resolve the discovery issue in good faith with you. Please treat the
discovery as stayed until we have made an attempt to resolve the outstanding
issues. We will, obviously, work with you regarding any dates, should a
deposition become necessary.
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upheld the judge’s ruling “on the critical issue of the fraud allegation . . . based on
[Griffith’s] concealment and misrepresentation of an increased benzene risk at the family
home, and [had] sharply criticized the [judge’s] exercise of discretion regarding the
[discovery sanctions imposed on the Cochrans].” They asserted that Griffith had attached
as an exhibit to its motion to deposit an “unredacted copy of aletter from [the Cochrans']
counsel which raise[d] [this Court’g] rejection of [the judge’s] ruling on the critical fraud
issue.” On those bases, the Cochrans sought recusal of the circuit court judge.

On December 23, 2008, the judge issued an order denying the recusal motion. He
explained in the order that there was no cause for recusal because “any action in signing an
order beforeit was ripe was merely amistake and done with the assumption that there would
be no opposition,” and that, contrary to the suggestion made in the recusal motion, the “ case
was not reversed on appeal” in any event.

The Cochrans contend in thisappeal that thetrial judge erred by not recusing himsel f
from the post-judgment interest dispute. Citing Doering v. Fader, 316 Md. 351 (1989), the
Cochrans first argue that “Maryland law well recognizes the risk presented by allowing a
judge who has not been upheld on appeal of again deciding the case.” Thisargument isboth
factually and legally inaccurate.

In Doering, Judge Fader presided over amurder trial in which the jury convicted the
defendant and sentenced him to death. The conviction was affirmed on appeal but the

sentence was vacated because certain items of evidence had been improperly excluded from
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the sentencing proceeding. The case was remanded for a new sentencing hearing. On
remand, Judge Fader sought to recuse himself because he had previously formed an opinion,
based on the evidence introduced at trial and at sentencing, that the death penalty was not an
appropriate punishment for the defendant. The defendant responded by filing a petition for
writ of mandamus with the Court of Appealsasking it to direct Judge Fader to preside at the
new sentencing.

After reviewing the pertinent portion of Canon 3C of the Maryland Code of Judicial
Conduct, Md. Rule 1231," as well as numerous decisions on the subject from federal and
state courts, the Court of Appeals found all of the authorities in agreement that recusal is
required only when the source of the alleged bias is information received outside the
courtroom. Asthe Court explained, the “four corners of the courtroom” test is

“really an alternative formulation of therule that bias must be personal rather

than judicial before recusal will be required. The proper distinction is

between a judicial determination derived from evidence and lengthy

proceedings before the court, and a determination not so founded upon facts

brought forth in court, but based on attitudes and conceptions that have their
origins in sources beyond the four corners of the courtroom.”

*The cannon of judicial conduct discussed in Doering is now Canon 3D, Md. Rule
16-813, which statesin relevant part:

D. Recusal. (1) A judge shall recuse himself or herself from a
proceeding in which the judge’ simpartiality might reasonably be questioned,
including an instance when:

(a) the judge has a personal bias or prejudice concerning a party or a
party’s lawyer or extra-judicial knowledge of a disputed evidentiary fact
concerning the proceeding].]
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Id. at 355-56 (quoting In re Evans, 411 A.2d 984, 995 (D.C. App.1980))

Applying this principle to the circumstances in Doering, the Court remarked that it
saw “nothinginth[e] recordto suggest that Judge Fader [ had] received any information other
than that which was properly produced during previouscourt proceedingsin th[e] case,” and
thus, he had “misperceived the nature of the extrajudicial facts he was precluded from
considering,” Id. at 357-58.*

The only mention in Doering of the possibility of bias resulting from areversal on
appeal wasthe Court’s statement that “we [do not] have the situation of a defendant seeking
recusal because he fears retribution from ajudge whose ruling was reversed on appeal.” I1d.
at 358. We will not extrapolate from this brief comment, on an issue not before the Court,
a blanket rule that recusal is necessary whenever a case returns to a judge who has been
reversed on appeal. Infact, Maryland precedent is directly the opposite. See Boyd v. State,
321 Md. 69, 78 (1990) (“‘This Court has recently stated that, in the absence of a
constitutional or statutory provision to the contrary, the Judge who presided at thetrial of a
case which isreversed on appeal and remanded for anew trial isnot disqualified to retry the
case.””) (quoting Thanos v. Superintendent, 204 Md. 665, 667-68 (1954)); Carey v. State, 43
Md. App. 246, 249 (1979) (“ Participation in prior legal proceedingsinvolvingrelated parties

or issues is simply not grounds for a judge to recuse himself.”) (citation omitted).

“Although the Court concluded that it would be appropriate for it to issue the writ of
mandamus under the circumstances, it chose to first direct Judge Fader to reconsider his
recusal based on the standard the Court had enunciated.
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Moreover, even if the Cochrans had correctly stated the law, their argument fails on
the facts. In Cochran I, we affirmed the judge’s rulings on every appellate issue they
presented.

The Cochransalso cite Goldberger v. Goldberger, 96 Md. App. 313 (1993), to argue
that the test for recusal is not whether actual bias can be proven but “whether the appearance
of fairnessisbeing preserved.” Indeed, in Goldberger we commented that “recusal may be
required not only when the trial judge has an actual personal bias against a party, but also
when the trial judge creates a situation in which it would appear that he could not, with
impartiality, preside at the subsequent trial.” Id. at 321 (citations omitted). The Cochrans
argue that the presiding judge in this case created an appearance of impropriety when he
“shortened the deadline for the Opposition to the Motion [to Deposit] and then granted part
of the relief sought before the shortened deadline even passed.” The Cochrans provide no
explanation, however, asto how the partial relief granted by the judge (specifically, the order
directing that the judgment funds be deposited in the court registry) prejudiced them or
otherwise evidenced a personal bias against them.

The judge in the case at bar did not abuse his discretion or otherwise err in denying
the recusal motion. See, e.g., id. at 318 (“Recusal is adiscretionary matter, and the judge’s
decision denying recusal should not beoverturned unlessclearly wrong.”) (citationsomitted).

I11.

Griffith’s Motion to Strike Portions of the Cochrans’ Reply Brief
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On December 10, 2009, Griffithfiledin this Court amotion to strikethe appendix and
other portions of the Cochrans' reply brief. The appendix to the Cochrans' reply brief
consists of asingle document: a photocopy of acheck purportedly issued by Liberty Mutual
on August 22, 2008, in the amount of $230,000, made payable to “Circuit Court for
Washington County, Dennis Weaver Clerk of the Court.” The parties do not dispute that the
check never was submitted to the circuit court or offered to the Cochrans, and that it is not
contained in the record.

Griffith argues that the appendix and all referencesto it in the Cochrans’ reply brief
should be stricken pursuant to Rule 8-501(f) because the document is not part of the record.™
It argues additionally that the Cochrans violated Rule 8-504(a)(5) by making arguments
based on the check in their reply brief that were not in their initial brief. See Md. Rule 8-
504(a)(5)(requiring that a brief include “[a]rgument in support of the party’s position”);
Chang v. Brethren Mut. Ins. Co., 168 Md. App. 534, 550 n.7 (2006) (concluding pursuant
to Rule 8-504(a)(5) that an argument madefor the first time in areply brief was not properly

before this Court); Fed. Land Bank, Inc. v. Esham, 43 Md. App. 446, 459 (1979) (“The

*Rule 8-501(f) provides:

Appendix in appellant’s reply brief. The appellant may include as an
appendix to areply brief any additional part of the record that the appellant
believesis material in view of the appellee’ sbrief or appendix. The appendix
to theappellant’sreply brief shall be prefaced by a statement of the reasonsfor
the additional part. The cost of producing the appendix may be withheld or
divided under section (b) of Rule 8-607.
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function of areply brief is limited. The appellant has the opportunity and duty to use the
opening salvo of his origina brief to state and argue clearly each point of his appea. We
think that the reply brief must be limited to responding to the points and issues raised in the
appellee’s brief.”). See also Beck v. Mangels, 100 Md. App. 144 (1994) (and cases cited
therein). Finally, Griffith argues that additional portions of the Cochrans’ reply brief
unrelated to the check should be stricken pursuant to Rule 8-504 for failing to reference the
record and/or failing to include a proper supporting argument. See Md. Rules 8-504(a)(4),
8-504(a)(5) (requiring, respectively, that abrief include, “[r]eference. . . pages of the record
extract supporting the assertions” and “[a]rgument in support of the party’s position”).
Thereason stated by the Cochransfor including the photocopied check asan appendix
to their reply brief is that they “discovered [its] existence. . . following the filing of [their]
Brief on September 10, 2009.” See Md. Rule 8-501(f) (stating that the inclusion of any
additional part of the record as an appendix to the reply brief “shall be prefaced by a
statement of the reasons for the additional part”). The Cochrans argue that the document
“was not in existence at the time the record was transmitted” and that its exclusion would
result in the presentation of an “incorrect and/or mideading record” to this Court. The
Cochransassert that “[n]othing in the Rules suggest that a matter which was not in the record

because it did not exist and could not be part of the record should be stricken.”
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Onthecontrary, Rule8-501(f) specifiesthat an “ appel lant may includeas an appendix
to areply brief any additional part of the record™® that the appellant believesis material in
view of the appellee’s brief or appendix.” (Emphasis added.) See also Md. Rule 8-501(c)
(" Therecord extract shall contain all partsofthe record that are reasonably necessary for the
determination of the questions presented by the appeal . . . .”) (emphasis added). Parties to
an appeal are “‘not entitled to supplement the record by inserting into the record extract [or,
as in this case, the appendix to a reply brief] such foreign matter as [they] may deem
advisable.”” Rollins v. Capital Plaza Assocs., L.P.,181 Md. App. 188, 200, cert denied 406
Md. 746 (2008) (quoting Community Realty Co. v. Siskos, 31 Md. App. 99, 102 (1976)).

This restriction isinherent in the scope of review prescribed by Rule 8-131, which
generally limits the task of an appellate court to deciding only those issues that “ plainly
appear[] by the record to have been raised in or decided by the trial court.” Md. Rule 8-
131(a). Factsoutsidetherecord cannot beargued to or considered by thetrial court, and thus
have no influence on itsjudgment. Accordingly, an appellate court must confineits review
to the evidence actually before the trial court when it reached its decision. See Hamilton v.
State, 127 Md. 312, 314 (1916) (“Questions of law arise out of and depend upon facts, and

in the absence of the facts upon which the judgment of the Court below was founded, we

*The “record” on appeal consists of “(1) acertified copy of the docket entriesin the
lower court, (2) the transcript required by Rule 8-411, and (3) all original papersfiled inthe
action in the lower court except a supersedeas bond or alternative security and those other
items that the parties stipulate may be omitted.” Md. Rule 8-413(a).
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cannot entertain an appeal questioning its correctness.”). Thisistrue regardless of whether
the excluded fact(s) existed at the time of trial.
For these reasons, we shall grant Griffith’s motion to strike.
JUDGMENT OF THE CIRCUIT COURT
FORWASHINGTON COUNTY AFFIRMED.

COSTS TO BE PAID BY THE
APPELLANTS.
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