HEADNOTE
Rodney Edward Brown v. State of Maryland, No. 945, September Term, 2006

USE OF A HANDGUN IN THE COMMISSION OF A CRIME OF VIOLENCE;
WEARING, CARRYING, TRANSPORTING A HANDGUN, MD. CODE, CRIM. LAW
88 4-201, 4-203, 4-204; BALLISTICS EVIDENCE; ASSAULT; SERIOUS PHY SICAL
INJURY; RECANTATION; KUCHARCZYK V. STATE, 235 Md. 334 (1964).

In the absence of any descriptive witness testimony identifying a weapon as a
handgun, and in the absence of production of the actual weapon, the State may establish
based on ballisticsevidence recovered at the scene, that aweapon was ahandgun. But, when
the ballistics evidence is consistent with use of either a handgun or a firearm that is not a
handgun, as defined in Criminal Law § 4-201, the State hasnot met its burden of proof with
respect to the charges of use of a handgun in the commission of a crime of violence (C.L.
8 4-204), or wearing, carrying, or transporting a handgun (C.L . § 4-203).

A “serious physical injury” is not necessary for aconviction for first-degree assault.
Under C.L. 8§ 3-202(a)(2), any assault with a“firearm” qualifies as first-degree assault.

Theevidencewassufficient to sustain appellant’ sassault convictions, notwithstanding
therecantation of thelone eyewitness. Appellant' srelianceon Kucharczykv. State, 235 Md.
334 (1964), ismisplaced.
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On the night of June 18, 2005, Jermaine Hardy and Tory Burnett were in the home of
Burnett’s mother when one or more assailants burst into the home and began shooting at
them. Burnett waskilled, but Hardy survived. Following atrial in April of 2006, ajury in
the Circuit Court for Baltimore City convicted Rodney Edward Brown, appellant, of first-
degree and second-degree assault on Hardy. See Md. Code (2002, 2007 Supp.), 88 3-202 &
3-203 of the Criminal Law Article (*C.L."). Inaddition, the jury convicted appellant of use
of a handgun in the commission of afelony or crime of violence, see C.L. 8 4-204, as well
as wearing, carrying, or transporting a handgun. See C.L. 8§ 4-203. However, Brown was
acquitted of the murder of Burnett and the attempted murder of Hardy. The court sentenced
appellant to atotal term of imprisonment of 45 years

On appeal, Brown poses three quedions, which we quote:

l. Was the evidence sufficient to prove that the weapon used in the

shooting of Mr. Hardy was a “handgun,” as that term is defined in
§ 4-201 of the Criminal Law Article?

[l. Was the evidence sufficient to prove that Mr. Hardy suffered serious

physical injury, asthat term isdefined in § 3-201 of theCriminal Law

Article?

IIl.  Wastheevidencesufficient tosupport the Appellant’ sconvictiongiven
the controverted and recanted identification testimony?

For thereasons that follow, we shall reverse the handgun convictions and affirm the

assault convictions.

'In particular, appellant was sentenced to twenty-five years' imprisonment for first-
degree assault, and to a consecutive sentence of twenty years for the use of the handgun
conviction. See C.L. 8 4-204(b). The remaining convictions were merged for sentencing.



I. FACTUAL AND PROCEDURAL SUMMARY

On the night of June 18, 2005, Tory Burnett was killed in a hail of gunfire. His
friend, Jermaine Hardy, was injured.

Dr. Karin Sands, afellow in forensic pathology with the Officeof the Chief Medical
Examiner, testified that Burnett was shot three times, one of which “injured abdominal
organs like the pancreas and the intestines as well as blood vessels in the pelvis.” She
explained that only one bullet was recovered from the victim’s body; it was found in the
abdomen. Burnett’ s other two injuries—to the knee and to the forearm — were “through and
through,” meaning that thebullets “exited” the body. Dr. Sands opined that Burnett died as
aresult of multiple gunshot wounds, and the manner of death was homicide.?

Hardy testified that, as he and Burnett were sitting in the kitchen of Burnett's home
on the evening of June 18, 2005, the back door “came flying open” and “a dark skinned guy
he was like the first one, he came in or whatever and he said you all know what it is, and |
turnfed] torun . ...”* Hardy recalled tha “[s]Jome shotsstarted ringing off . . . maybe two
or more,” and heretreated to the basement of the house, where he had previously seen agun.

Hardy stated: “1 ran down there. At first | was going to hide and then | remembered there

’Dr. Sands observed that Burnett would not have died “immediately” from the
injuries; rather, it “would take minutes,” based on the volume of blood loss.

*The application for statement of charges was referredto at trial as“D efense Exhibit
One,” but was not actually entered into evidence. It indicates that the assailant who entered
first was “armed with two handguns.” The invegigating detective testified that he wastold
by Hardy that the assailant entered shooting “two guns.” How ever, as we shall discuss, infra,
Hardy did not testify asto what kind of weapons the assailant was holding.
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was a gun in the basement so | looked for it and | found the gun under the cushion and just
waited right there by the si de of the steps.” *

According to Hardy, one of the assailants pursued him into the basement. Hardy said:
“As he started coming down the steps | started shooting.” Hardy claimed that he fired
“[p]robably about four or five [shots], something likethat” at his assailant. But, when asked
whether he actually shot theintruder during the dtercation,Hardyresponded: “ I don’t know.
| can’'t really say.” Hardy indicated that the assailant did not continue down the stairs;
“[t]hey shot back [at Hardy] a couple of times and they ran back up.” Hardy never saw the
face of his assailant, explaining that he saw “[j]ust hislegs.”

After theintruder ascended the stairs, Hardy said he heard avoice say “comeon, let’s

go.” Hardy returnedupstairs and saw the back of a“tall, slim” man leaving through the rear
door. He also found Burnett lying mortally wounded on the dining room floor. Hardy
secured the back door and then exited from the front door to retrieve the truck he was using.
While he attempted to help Burnett into the truck, Burnett collapsed. AsHardy attempted
to give Burnett mouth-to-mouth resuscitation, he heard noises at the back door. Hardy
recalled: “[W]hen | heard that noise | just—my instinct was to run. So | took and ran

towards the front door and some more gunshots rang off and | heard some glass break over

top of my head.” Hardy ran afew blocksto North Avenue, where he flagged down a hack

*As we discuss, infra, Hardy was not able to identify precisely the type of gun he
found, nor was the gun placed in evidence.



and had thedriver drop him off at avacant housein the Waverly ne ghborhood, where he had
previously lived; he stayed there until dawn. Hardy did not testify as to whether he was
injured during the attack.

Through hisattorney, Hardy contacted the State’ s Attorney’ sofficefour daysafter the
incident. Hardy testified that he had been afraid to come forward for fear that he might be
criminally charged for his own use of afirearm and his flight from the scene. Accompanied
by his attorney, Hardy met with police and gavean oral statement, which was not recorded.
Nor did he sign astatement. Several dayslater, on June 29, 2005, Hardy met with Baltimore
City Police Detective Robert Dohony, without counsel. The meeting began with an
unrecorded “pre-interview,” which was followed by atape-recorded interview. During the
“pre-interview,” Dohony showed Hardy a photographic array consisting of six photographs,
including one of appellant. The following exchange s relevant:

[DEFENSE COUNSEL ]: Now during this meeting you discussed the shooting
with the detective, didn’t you?

[HARDY]: Right.

[DEFENSE COUNSEL]: And you were telling him what you saw, what
occurred?

[HARDY]: Right.
[DEFENSE COUNSEL ]: Okay, and he showed you a photo array, didn’t he?
[HARDY]: Right.

[DEFENSE COUNSEL ]: And did he ask you any questions regarding that
photo array?



* % *

[HARDY]: Yeah, he just asked me if any of them looked familiar to me or
whatever.

[DEFENSE COUNSEL ]: Did there come atime that the detective asked you
to pick someone out?

[HARDY]: Yes.

[DEFENSE COUNSEL ]: And how did he go about doing that?

* % %
[HARDY]: Okay, while | wasthere heasked meif anybody—did any of them
look familiar. | told him no except for this one guy that was my friend.”” So
it was a couple of moments of silence and he said what about this guy right
here. He said not even this guy right here. He said with the description you
gave me—

[DEFENSE COUNSEL]: Which one was he pointing to?

[HARDY]: To what’s his name Rodney, yes.

* * *

[DEFENSE COUNSEL]: And that’s a picture of Mr. Brown?
[HARDY]: Yes.

[DEFENSE COUNSEL]: And show us how he was telling that, what was he
doing?

[HARDY]: Hewassitting beside me and | was|ooking at the picturesjust like
this. | told him | recognized the one guy. | said yeah noneof these don’t look
likethey could be the guy. So he said what about this guy right here. He said
you sure because he’ s been shot. Then that’s how | found out that Rodney got
shot.

[DEFENSE COUNSEL]: Did you ever see Rodney before?

*Hardy explainedthat apicture of an acquaintance, who was unconnected to the case,
was coincidentally included in the lineup, at position three (top right).
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[HARDY]: No.

[DEFENSE COUNSEL]: Hear his name?

[HARDY]: No. ... I never saw him before in my life.

Hardy testified that he then “rode with it. | said he do ook kind of familiar with the
description that | gave you. [The detective] told me it was a DNA case so | knew this guy
wasn’'t going to get convicted.” Hardy testified that he signed his name above the
photograph of appellant.

According to Hardy, during the taped interview that followed, the police asked him
“if they pointed out anybody inthelineup.” Heexplained: “1 said no because | wasn’'t going
to sit there in their house and tell the Homicide detectives that yes you made me point him
out right in their face. | was scared to do that.” Over defense objection, the signed photo

array was admitted into evidence.®

®Prior to trial, appellant unsuccessfully moved to suppress the photo array on the
ground that impermissible suggestivenesstainted Hardy’ sidentification. Hardy and Dohony
both testified at the motion hearing; their testimony was consistent with their subsequenttrial
testimony. The motion court also heard the tgpe recorded police interview of Hardy,
although Hardy’ s recorded statement was not played for the jury at trial.

On appeal, appellant does not challenge the denial of his suppression motion.
Although the record transmitted to this Court does not contain all of theexhibits admitted at
trial, it does include Hardy’s recorded pre-trid statement to the police. As a matter of
interest, we quote from an exchange during that interview, presented to the motion court:

DOHONY : [W]ho isthat individual [w hose photo you signed]?

HARDY : | don’t know him by name but he looks like he could be one of the
(continued...)



At trial, however, Hardy repudiated his pre-trial identification of appellant. The
following colloquy isrelevant:

[DEFENSE COUNSEL ]: [D]id there come atime you spoke to a member of
my office?

®(...continued)
suspects that came into the house during the robbery.

DOHONY : Isthat thesuspect that you described to me as the person that came
down the basement after you?

HARDY : It could be because the bottom portion of his face looked very

familiar.
* * *

DOHONY : Okay once you looked at the photo lineup aout how long did you
look at it do you remember?

HARDY: A couple of minutes | guess.
DOHONY: Would you say itwas less than a minute?
HARDY : Y eah probably less than a minute.

DOHONY : Okay and during thattime when you werelooking & the lineupdid
myself or Detective Baier force you to look at this lineup?

HARDY : No.

DOHONY : Did we point at any photos?

HARDY : No.

DOHONY: : Detective Baier do you have any questions?

BAIER: Did we assist you in any way at all with picking out that photograph?

HARDY: No.



[HARDY]: Yes.

[DEFENSE COUNSEL ]: Why did you make that call?

[HARDY]: Because | knew that [appellant] didn’t do it so | wanted to let you
know—I wanted to try to get in touch with his attorneys or whoever was
representing him to let them know that I’ m ready to comeforward and | et them

know that he didn’t do it, that he didn’t do it.

[DEFENSE COUNSEL ]: Did anyone from my office cometo you first to tell
you to call us?

[HARDY]: No.
[DEFENSE COUNSEL]: You did that all by yourself?
[HARDY]: Did that by myself.

[DEFENSE COUNSEL ]: Now, in the taped interview that you gave to the
detective .. . do you recall using the words it looks like?

[HARDY]: Yeah, | could have used it, yeah.

[DEFEN SE COUNSEL]: Do you remember using words most likely?
[HARDYT]: I don’t remember using most likely.

[DEFENSE COUNSEL]: Did you ever, ever say that' s him?
[HARDY]: No.

[DEFENSE COUNSEL]: That’s the man who shot me?

[HARDY]: No.

[DEFENSE COUNSEL]: That's the man who killed my friend?
[HARDY]: No.

[DEFENSE COUN SEL|: Here today standing herelooking at that man, isthat



the man you sav—

[HARDY]: No.

[DEFENSE COUNSEL]: —in the house?

[HARDY]: That’snot him.

[DEFENSE COUNSEL]: Isthat the man who shot your friend?

[HARDY]: That’snot him.

[DEFENSE COUNSEL]: Isthat the man who shot you?

[HARDY]: That’snot him.

[DEFENSE COUNSEL ]: Has anyone threatened you to say that?

[HARDY]: No.

[DEFENSE COUNSEL ]: Has anyone contacted you to say that?

[HARDY]: No.

[DEFENSE COUNSEL ]: Has anyone paid you to say that?

[HARDY ]: No, | wish.

Detective Dohony acknowledged that Hardy’ s photo line-up identification had been
made prior to thetaped interview. Hetestified that the purpose of conducting an unrecorded
“pre-interview” is to “make sure tha [interview subjects] know what’s happening, that
they’ re comfortable in the of fice, make sure that we're both on the same page, that the facts
are straight, and they fully understand why they’re down there. It's just a general

conversation.” According to Dohony, during the pre-interview he showed Hardy the photo



array and asked him to identify any photos that depicted the intruders. Detective Dohony
claimed that Hardy selected appellant’s photo in six seconds, without prompting. The
following testimony isrelevant:

[PROSECUTOR]: In eitherthefirst oryour second discussion with Mr. Hardy
did you ever tell Mr. Hardy to identify anyone as the perpetrator of thiscrime?

[DOHONY]: No.

[PROSECUTOR]: Did you ever point at one of those six photographsand tell
him just pick one?

[DOHONY]: No.

[PROSECUTOR]: Pick that one?

[DOHONY]: No.

[PROSECUTOR]: Did you ever offer him some money to pick someone out?
[DOHONY]: No.

[PROSECUTOR]: Let’s talk about the actual showing Mr. Hardy of that
photographic lineup. Step-by-step how did that occur?

[DOHONY ]: After, you know, he knowsthat he’s there to see a photo lineup.
| have the photo lineup with me. W e’ re sitting in an interview room at atable
together. There's a paragraph that | read to him prior to showing him the
photo lineup.

[PROSECUT OR]: Read that to the ladies and gentlemen.

[DOHONY ]: This group of photographs may or may not contain a picture of
the person who committed the crime now being investigated. Keep in mind
that hairstyl es, beards and mustaches can be easily changed. Also photographs
may not always depict the true complexion of a person. The complexion may
be lighter or darker than shown in thephoto. When you’ velooked at all of the
photos tell me whether or not you see the person who committed the crime.
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Do not tell any other witnessesthat you have or have not identified anyone.

* * *

[PROSECUTOR]: How long does it take for [Hardy] to say anything about
what he’ s looking at?

[DOHONY ]: Heidentified onthis. In six seconds heidentified thepicture[of
appellant].

[PROSECUT OR]: All right, the picture of—which picture isthis,onethrough
SiX?

[DOHONY]: It would be number six.

[PROSECUTOR]: And is that the picture of the suspect you may have
developed?

[DOHONY]: Yes.

Detective Dohony was called to the scene of Burnett’s house at about 12:40 am. on
June 19, 2005. He found numerousshell casings and live rounds, and saw blood inside and
outside of the house

Dohony testified that Hardy’ s truck was recovered at the scene, and the police traced
it to the owner, Shaneka Brooks, who is the mother of Hardy' s daughter. Ms. Brookstold
Dohony “about her boyfriend [i.e., Hardy] who contacted her and said that he was al so shot
duringthisincident.” Moreover, Dohony testified that Hardy told him that hehad been shot
in the upper thigh during the incident. Dohony also identified a photograph, State’s Exhibit
No. 14, as a picture of Hardy’ s right leg taken four days after the attack, when Hardy was
first interviewed by the police. Over defense objection, Dohony stated tha the photograph

depicted a bullet wound. Dohony also identified several other crime scene photographs,
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includingtwo depicting blood in Ms. Brooks' struck,onthedriver’ s seat (State’s Exhibit No.
12), and on the inside of the driver’s side door (State’s Exhibit No. 13).”

Detective Dohony suspected that one of the assailants might have been injured.
Accordingly, he notified other officersto check areahospitalsfor incoming gunshotvictims.

Officer Maurice Avance testified that on the night of the attack, he responded to the
emergency room at the University of Maryland Hospital to interview a person who had
presented with a gunshot wound to the foot. The wounded person was identified as
appellant. Officer Avance personally observed appellant’s wound, and described it in his
notes as a “small gunshot wound.” Officer Avance had employeesof the police crime lab
take pictures of appellant’s injuries, which were introduced in evidence. Avance also
advised police dispatch that he had a shooting victim at the hospital.

According to Officer Avance, gopellant identified himself at the hospital as “Donte
Brown.” “Donte Brown” told Officer Avance that he had been dropped off at the hospital
by hisbrother, “Rodney Brown.” Appellant claimed that from about 10:30 p.m. until 2 a.m.
hewaswithtwo friendsat abar calledMaccio’s. Brown recounted to Avancethat, as hewas

leaving the bar, he witnessed someone being held up at gunpoint, and duringthisrobberythe

"We note that a DNA Laboratory Report, State’s Exhibit No. 32-A, indicated that
swabs were tested from the “center console,” “driver’'s side door (int.),” and “car seat.”
Because areference sampleof Hardy’s DNA was not taken, however, none of these samples
could be determined to originate from Hardy. Thedriver’sside door sample was consi stent
with Burnett’s DNA, and the center console sample w as consistent with a mixture of DNA
from Burnett and an“ unknownsource.” T hecar seat sampleyielded aDNA profilefrom“an
unknown male (Unknown Male No. 1).”
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gunman confronted appellant and shot him in thefoot. Brown, who had only one shoe, told
Avance that his missing shoe had been left at the scene of the alleged robbery.

Avance told Brown to remain at the hospital for further questioning. Brown was
supposed to undergo an X-ray examination, according to Avance. However, appellant | eft
the hospital when Avance was out of the room, bef ore he had the X -ray.

DetectiveDaniel Nicholson wasassignedto investigate the shooting that was reported
by appellant. Hetestified that the area of the alleged shooting as reported by appellant was
canvassed, but no physical evidence wasfound that indicated that a shooting had taken place.
Nor were there any reports of ashooting. The police w ere also unable to locate appellant’s
shoe. Further, he determined that there was no “Donte Brown” who lived at the address
given to Officer Avance by appellant. But, he determined that a “Rodney Brown” lived at
a nearby address.

Appellant was arrested on July 14, 2005, in connection with the shootings of Burnett
and Hardy. He gave ataperecorded statement to the police, which was played f or the jury,
in which he repeated the essential s of the story he had told Avance while a the hospital. He
denied any culpability in the attack on B urnett and Hardy.

James Wagster, an expertin “firearms examination,” testified regarding the analysis
of the balligics evidence recovered from the scene. He analyzed the one bullet that was

recovered from Burnett’ sbody, as well asseveral bullets, bullet fragments, cartridge cases,
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and live cartridges that were recovered from the scene? In all, he found “three different
caliber, either cartridgesor bullets....” Inparticular, Wagster noted that the calibers were
7.62 x 39 cartridge cases, which are “most common[ly]” used in rifles but also in some
handguns; .45 caliber bullets, which are “mostly” used in handguns but can also be used in
“somecarbines’; and.41 caliber bullets, which, to hisknow edge, areonly used in handguns.
Wagster described a .44 cdiber handgun as“avery large caliber gun” and “one of the more
powerful handguns . . . " He acknowledged that a .45 is not as “powerful” as a .44.
Nevertheless, a .45 caliber bullet is“alarge diameter bullet,” and he agreed that either a .44
or .45 caliber bullet “would do a lot of damage” if it hit a person.

Wagster concluded that at|east three weapons had beeninvolved. However, because
no weapons were recovered, induding the weapon used by Hardy, no weapons could be
matched to the ballistics evidence.

The State called Rana Santos as an expertin DNA analysis She stated that appellant
could not beidentified as the source of any of the thirteen items of DNA evidence recovered
from the scene. Santos testified, however, that appellant could not be “excluded” as a
possible contributor to atissueswab from sunglassesfound atthe scene, which contained the
mixed DNA of at least three unidentified individuals. She also testified that neither the
decedent (Burnett) nor appellant could be excluded “ aspossible contri butorsto thismixture.”

Further, she stated that such an inconclusive test result did not establish that the tissue found

8Wagster’ s report was entered into evidence as State’ s Exhibit No. 31.
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on the pair of mirrored sunglasses wasBrown'’s. Thus, the State did not produce any DNA
evidence linking Brown to the crime scene.

At the close of the State’ s evidence, appellant moved for acquittal on the grounds of
insufficiency of evidence. The trial court denied his motion.

Antonio Mitchell, a neighbor of Burnett, was the sole witness for the defense. He
testified that heinformed police who were canvassing for witnesses that he saw three or four
men with slim builds running out of a house on Holbrook Street, but he did not see them
carryingweapons. After Mitchell’smemorywasrefreshed by reading the notes of the police
officer who had interviewed him, he testified that one of the men had walked “maybe. .. a
little slower. ... Could have been injured but I’'m not sure.”

At theclose of the defense case, appellant renewed hismotion for acquittal. Thecourt
again denied the motion. Thereafter, the jury acquitted appellant of all charges relating to
Tory Burnett’s murder, and of the attempted murder of Hardy, but convicted him of first-
degree and second-degree assault of Hardy, as well as two handgun charges.®

We shall include additional facts in our discussion of the issues.

°At one point during the jury deliberations, the jury sent a note to the court, stating
“hung jury.” The court contemplated giving the jury an Allen charge. See Allen v. United
States, 164 U.S. 492 (1896); see also Ruffin v. State, 394 Md. 355, 359 n.2 (2006) (“The
instruction isintended to stress to jurors the necessity of unanimity in their decision, aswell
asto encourage ajuror to listen to the viewpoints of the other jurors.”). However, the court
declined to do so, on the advice of both the prosecutor and defense counsel, and merely
admonishedthejury to “ continueyour deliberations,” because “you, myself, and the lawyers,
certainly the defendant, have invested substantial timein thiscase.” Later thatafternoon, the
jury returned its verdict.
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II. DISCUSSION
A.

Appellant asserts three grounds for the reversal of his convictions, all of which are
challengesto the sufficiency of the evidence. Heasserts that the evidence was insufficient
to show: (1) that Hardy was attacked with a “handgun”; (2) that Hardy suffered a “ serious
physical injury”; and (3) that appellant could be identified as the perpetrator of the assault
on Hardy.'® Before addressing these contentions, we pause to consider the standard of
review in a challenge to the sufficiency of the evidence.

In reviewing a claim of legal insufficiency, we must determine “whether, after
viewing the evidencein the light most favorabl e to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a reasonable doubt.” Jackson
v. Virginia, 443 U.S. 307, 319 (1979); see Rivers v. State, 393 Md. 569, 580 (2006); Moye

v. State, 369 M d. 2, 12 (2002); White v. State, 363 Md. 150, 162 (2001); State v. Albrecht,

%A ppellant does not complain on appeal that the verdicts wereinconsistent. We note
that in the recent case of Price v. State, 405 Md. 10 (2008), the Court held that inconsistent
jury verdictsinacriminal trial areimpermissible. /d. at 18-29. The Price Court limited the
effect of itsholding, however, to “similarly situated cases on direct appeal where the issue
was preserved, and verdictsin criminal jury trialsrendered after thedate of our opinion...."
Id. at 29 (emphasis added). Moreover, Judge Harrell, joined by Judge Battaglia, wrote
separately “to noteexplicitlythat theMajority’ sholding appliesonly to ‘legally inconsistent’
verdicts, not ‘ factually inconsigent’ verdicts.” Id. at 35 (Harrell, J., concurring). “ A factually
inconsistent verdict is one where a jury renders ‘ different verdicts on crimes with distinct
elements when there was only one set of proof at a given trial, which makes the verdict
illogical,”” whilea“legal inconsistency, by contrast, occurswhen ‘ an acquittal on onecharge
is conclusive as to an element which is necessary to and inherent in a charge on which a
conviction has occurred . . . " Id. at 35, 37 (citations omitted).
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336 Md. 475, 479 (1994). We give due regard to the jury’s finding of facts and its
responsibility to weigh and resolve conflicting evidence, draw reasonableinferences from
the evidence, and determine witness credibility. Jackson, 443 U.S. at 319; Moye, 369 Md.
at 12; McDonald v. State, 347 M d. 452, 474 (1997), cert. denied, 522 U.S. 1151 (1998);
Dawson v. State, 329 M d. 275, 281 (1993). Moreover, appellate review of the sufficiency
of evidence should not involve undertaking “areview of therecord that would amount to a
retrial of the case.” Winder v. State, 362 Md. 275, 325 (2001).

“*Circumstantial evidenceisaspersuasiveasdirect evidence.”” Mangum v. State , 342
Md. 392, 400 (1996) (citation omitted); see also Hebron v. State, 331 Md. 219, 226 (1993);
Handy v. State, 175 Md. App. 538, 562, cert. denied, 402 Md. 353 (2007); Wagner v. State,
160 Md. App. 531, 560 n.22 (2005); Allen v. State, 158 Md. App. 194, 249 (2004), aff'd, 387
Md. 389 (2005); Hagez v. State, 110 Md. App. 194, 204 (1996). Indeed, “circumstantial
evidence . . . is ‘sufficient to support a conviction, provided the circumstances support
rational inferencesfromwhich thetrier of fact could be convinced beyond areasonable doubt
of the guilt of theaccused.”” Painter v. State, 157 Md. App. 1, 11 (2004) (citation omitted);
accord Wilson v. State, 319 Md. 530, 536-37 (1990); Veney v. State, 251 Md. 182, 201
(1968), cert. denied, 394 U.S. 948 (1969); Hall v. State, 119 Md. A pp. 377, 393 (1998).

However, as with direct evidence, circumstantial evidence is only sufficient “‘if the
circumstances, taken together, do not require the trier of fact to resort to speculation or

conjecture .. ..'” State v. Pagotto, 361 Md. 528, 564 (2000) (quoting Taylor v. State, 346
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Md. 452, 458 (1997)). Thus, “*evidence which merdy arousessuspicion or leaves room for
conjecture is obviously insufficient. It must do more than raise the possibility of guilt or
even the probability of guilt. [IJt must. .. afford the basis for an inference of guilt beyond
areasonable doubt.” Pagotto, 361 Md. at 564 (citations omitted); see State v. Suddith, 379
Md. 425, 446 (2004) (recognizing that jury has “the duty of resolving factual disputes” and
of making “reasonable inferences”).

B.

Appellant contendsthat both of hishandgun convictions must bereversed becausethe
evidenceisinsufficient to provethat the assault on Hardy was committed with a“handgun,”
as that term is statutorily defined.

C.L. 8 4-201(c) defines a “handgun” as follows:

(1) “Handgun” means a pistol, revolver, or other firearm capable of beng

concealed on the person.

(2) “Handgun” includes a short-barreled shotgun and a short-barreled rifle.

(3) “Handgun” doesnot include a shotgun, rifle, or antique firearm.

The definition found in C.L. 8§ 4-201(c) isrelevant both to C.L. § 4-204(a), which
providesthat “[a] person may not use an antique firearm capable of being concealed on the
person or any handgun in the commission of a crime of violence. . . or any felony,” and to
C.L. 8 4-203(a), which provides that “a person may not . . . wear, carry, or transport a
handgun, whether concealed or open, on or about the person ....” Moreover, under C.L.

8§ 4-201(f)-(g), rifles and shotguns shorter than 26 inches are “short-barreled.”

We pause to review additional evidence adduced at trial. Hardy provided the
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following testimony describing the weapons used by his assailants:

[PROSECUTOR]: When these individuals did kick in the doors and start
shooting, could you describe their weapons at all?

[HARDY]: No.

[PROSECUTOR]: Couldyou at leas say if they were pistols orrifles or what
have you?

[DEFENSE COUNSEL]: Objection.

THE COURT: Overruled.

[HARDY]: | can say that they found an AKA 47 [sic] shell on the floor.

[DEFENSE COUNSEL]: Objection asto they.

[PROSECUTORY]: I'll withdraw it.

Asked to describe the gun he used, Hardy stated: “1 think it was a .44 revolver or a.45
revolver. | ain'treally sure. . .. | think it might have been a .44 or 45.” The following
exchanges are also pertinent:

[PROSECUTOR]: [W]as it an automatic?

[HARDY]: A revolver.

[PROSECUTOR]: A revolver. And what does that mean to you, that it was

arevolver?
* * *

[HARDY]: It’snot an automatic gun. It’sarevolver.
[PROSECUTOR]: And you have to put each bullet in?
[HARDY]: Right.

* * *

[PROSECUTOR]: What does the—what does the bullet do after the gun is
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fired?
[HARDY]: It gjects out.

* * *

[PROSECUTOR]: And so that was—was that happening with the gun you
were using?

[HARDY]: No.

* * *

[DEFENSE COUN SEL]: When you were firing do you have any experience
with firearms?

[HARDY]: No.

[DEFENSE COUNSEL]: In fact, you couldn’'t even tell the difference
between a .44 and a .45, right?

[HARDY ]: Correct.

As noted, the State presented the testimony of James Wagster, a firearms expert,
regardingthe analyssof theballigics evidence recovered from the scene. Wagster analyzed
one bullet that was recovered from Burnett’ s body and five bullets abullet fragment, alead
fragment, six fired cartridge cases, and two live cartridges that were recovered from the
scene. He concluded that the ammunition was of three different calibers, and therefore that
at least three weapons had been used.

The bullet recovered from Burnett’ s body and one of the cartridge cases recovered
from the scene (exact location unspecified) were caliber “.45 AuTO.” Additionally,
Wagster’ s report, which was introduced in evidence, stated that the bullet recovered from
Burnett’ sbody and the bullet fragment recovered from the basement sink “bear similar rifling

class characterigics however no positive identification or elimination could be made due to
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mutilation of [the bullet fragment].”

The other five cartridge casesand one of the live cartridges recovered from the scene
(exact locations unspecified) were cdiber “7.62 x 39mm (M43).” According to the report,
the live cartridge had “a firing pin strike on the primer. This could not be identified or
eliminated to any of the firing pin marks on [the five cartridge cases of the same caliber].”
The remaining live cartridge recovered from the scene (exact location unspecified) was
caliber “.41 REM MAG.” Wagster’s report indicated that three of the bullets, which were
recovered from the “ basement steps,” “under basement steps,” and the “dining room floor,”
“are lead bullets of approximately .41 caliber that could not be identified or eliminated as
having been fired with the sameunknown firearm. . .. [Thethree bullets] are of no valuefor
comparison due to surface damage on these bullets.” The remaining two bullets, recovered
from the “front sidewalk” and the “living room floor,” were “undetermined caliber bullets
that could not be identified or eliminated as having been fired with the same unknown
firearm.”**

The following portions of W agster’ s testimony are relevant:

[PROSECUTOR]: All right, now, coulda[.]45 caliber bullet befired from a
7.62 [x] 39[mm]?

[WAGSTER]: No, sir.

[PROSECUT OR]: Could any of these been[sic] fired from adifferentweapon

“Thelead fragment, which wasrecovered from the“kitchen floor,” was not discussed
in Wagster’'sreport or in his testimony.
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other than what the caliber it was [sic]?
[WAGSTER]: None of these are interchangeable.

[PROSECUTOR]: All right, starting with the 7.62 [x] 39[mm] what type of
weapon fires that bullet?

[WAGSTER]: Most common are rifles.!*?

[PROSECUTOR]: Can anything elsefireit?

[WAGSTER]: There’'sacouple of handguns that chambered are 7.62 by 39.
[PROSECUTOR]: The same question with the [.]45?

[WAGSTER]: There again there’s mostly handguns, but there are some
carbines that are chambered for that.

[PROSECUTOR]: And finally the [.]41?

[WAGSTER]: The[.]41, asfar as | know, isjust a handgun round.

* * *

[DEFENSE COUNSEL ]: Infact,you never recovered any gun for comparison
sakes, did you?

[WA GSTER]: Nonewere submitted, no, sir.

* * *

[DEFENSE COUNSEL]: And to your knowledge as an expert in the field of
firearmsare there any 45 caliber revolvers on the market in the Untied States?

[WAGSTER]: Yes, sir. ... Smith and Wesson made a bunch of them years
ago. I'm not sureif they’re still making them or not.

* * *

[DEFENSE COUNSEL ]: But primarily it’s an automatic handgun or semi-
automatic?

2\Wagster never indicated that the type of rifle induded a short-barreled rifle, within
the meaning of C.L. § 4-201(c)(2).
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[WAGSTER]: A semi-automatic, yes, Sir.

[DEFENSE COUNSEL]: Now, a44 caliber, okay, some of those were made
in semi-automatic too, correct?

[WAGSTER]: Y es, sir.
[DEFENSE COUNSEL ]: But very few, correct?
[WA GSTER]: Correct.
[DEFENSE COUNSEL ]: And they’re mainly revolvers, correct?
[WAGSTER]: Mainly, yes, sir.

* * *
[DEFENSE COUNSEL]: You examined the 45 casings, right . . . ?
[WAGSTER]: | think there was one, yes, sir.
[DEFENSE COUNSEL ]: Anddid it have extraction marks on it?
[WAGSTER]: | didn't look for that.
[DEFENSE COUNSEL]: Why not?
[WAGSTER]: Without the gun, we don’t use those to say it's fired in a
firearm so unless we have the gun and you have the live ammunition or
something you're trying to match to a gun or ammunition in somebody’s

pocket, but generally we don'’t.

[DEFENSE COUNSEL ]: For thejury to know what is an extraction, what is
an extraction?

[WAGSTER]: On semi-automatics whether it’s a rifle or a semi-automatic
pistol when the cartridge case is fired when the slide comes back, there’'s a
hook called an extractor that grabs hold of thelip of or therim of the cartridge,
pullsit out of the gun, and then there’ s another piece of metal called an ejecter
thatit hits and that' s what flips the cartridge case out of thefirearm.

* * *

[DEFENSE COUNSEL]: Weéll, in this case you didn’'t look to see if there
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were any extraction marks at all?

[WAGSTER]: Asarulewedon’t put them in.

Appellant argues that the State failed to prove “that the gun used in this instant case
could not have been a shotgun, rifle, or antique firearm [incapabl e of being conceal ed on the
person]—the statutory exceptionsto the definition of a‘handgun.’” Noting that no weapons
were recovered or produced at trial, including the weapon used by Hardy, appellant
emphasizesthat “ Hardy testified that he could not describe the weaponsused in the shooting
atall ....” Moreover, he asserts that the State’ s own ballistics expert “suggested . . . that a
rifle, not a handgun, could have been used in the shooting of Mr. Hardy.” In this regard,
appellant points out that Wagster testified that 7.62 x 39 caliber rounds are used most
commonly inriflesand nothandguns. Therefore, appellant arguesthat the ballisticsevidence
could not allow the jury to conclude beyond areasonable doubt that Hardy’ s assailant used
a handgun, rather than arifle.

Appellant cites Beard v. State, 47 Md. App. 410 (1980), and related cases, for the
proposition that in order to convict appellant of the two handgun offenses the State had to
prove beyond a reasonabl e doubt that the weapon used to shoot Hardy did not fall within the
statutory exceptions to the definition of a “handgun.” Claiming that the State failed in its
proof, appellant reasons:

Mr. Wagster testified that the bullets and casings found at the scene[included]

7.62 x 39 caliber bullets, used mainly inrifles. ... No expert tegimony was

introduced as to what, if any, type of bullet allegedly hit Mr. Hardy. No
medical record was introduced as to the size of Mr. Hardy’ salleged gunshot
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wound. Even Mr. Hardy, the only eyewitness of the crime, could not identify
or remember w hat kind of weapon was used to attack him.

Despite the presence of multiple 7.62 x 39 caliber bullets and casings
found at the scene, the State failed to introduce any evidenceto ref utethe quite
reali stic possibility that a rifle was used to shoot at Mr. Hardy.

The State contends that the issue is not preserved for review. It points out that
appellant made no argument in support of his motion for judgment of acquittal that the
evidence was insufficient to prove that the weapon used was a “handgun.”

At the conclusion of the State’s case, the defense argued, in part:

With regard to the weapons charge. We'll for the purpose of argument we'll
concede that a handgun was used. We'll concede that Mr. Burnett, only Mr.
Burnett was shot with a handgun. However, we won’t concede that it was Mr.
Brown. Thereason why isthereis no direct evidence linking or no evidence
linking Mr. Brown to any weapon. There is no gun. There’sno fingerprints.
There's no GSR!™ and there’s no testimonial evidence that Mr. Brown was
there or even the shooter. So therecord iscompletely devoid of evidence with
that count. (Emphasis added.)!*

Thefollowingexcerptsof theargument of counsel on appellant’ smotion for judgment
are also relevant:

[DEFENSE COUNSEL ]: Thecircumstantial evidenceisnotlegally sufficient.
We have no handguns recovered. \We don’t even have the handgun recovered
that the victim allegedly shot [appellant] with. That defies imagination.
* * *
So there is no evidence as to that, and again, that would be the same
thingwith theattempted robbery and again with the wear, carry, and transport

13GSR presumably refers to “gunshot residue.”

“Accordingto the State, Brown’ sconcession that thew eapon used tokill Burnett was
a handgun is further evidenced by hisfailure to “mention . . . the State’s purported lack of
proof that the weapon was a‘ handgun’” in his opening and closing arguments.
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the same argument. No evidence—no evidence of recovery of a gun, NO
evidencethat Mr. Brown wasthe shooter. The record is completely devoid of
any evidence with regard to Mr. Brown that would be in there or using a gun.

(Emphasis added.)

* * *

[PROSECUTOR]: All right, now, finally with the weapons charges counsel

has conceded, of course, that a handgun was used. There is no reasonable

debate on that. Obviously, counsel stated that it wasn’t his client that used it,

but again, based on the light most favorabl e to the State and all of the evidence

from the stand and obviously particularly fromMr. Hardy, that handgunswere

used.

Asindicated, appdlant conceded that Burnett was shot by a handgun. However, he
expressly denied agency and was, in fact, acquitted on the murder and gun charges in
connectionwith Burnett. But,theissueiswhether Hardy was shot with a handgun; appellant
insists that no evidence linked him to a handgun in connection with the attack on Hardy. In
thisregard, Brown notesthat he never conceded the use of ahandgunin regard to the charges
involving Hardy. We agree with appellant that he did not waive the contention that the State
failed to prove the use of a handgun in the assault on Hardy.

Evenif preserved,the State digoutes appellant’ s contention, arguing thatthe evidence
established that the weapon used in the shooting of Hardy was a handgun. It asserts:

[S]ince all three types of ammunition found a the crime scene could be fired

from a handgun, there was sufficient evidence before the jury that Brown,

found by the jury to be the criminal agent, used a handgun in perpetrating this

crime.

Additionally, Wagster informed the jury that none of the bullets
recovered at the scenewereinterchangable. In other words, a.45 caliber bullet

could not befired from a7.62 by 39 calibrated weapon. AccordingtoHardy’s

testimony, on the evening of the crime, heran to the basement of the residence
andretrieved a .44 or .45 caliberrevolver. Hardywaited by the basement seps
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with the gun he found. Hardy told the jury that his assailant came part way

down the basement steps, and he could only see the assailant’s legs. At that

moment, Hardy began shooting hisweapon at the assailant. His assailant shot

back, and then retreated.

The State claims that the evidence was sufficient to show that Hardy’ s assailant used
a handgun. It asserts, without citation to any authority: “[S]ince all three types of
ammunition found at the crime scene could be fired from a handgun, there was sufficient
evidence before the jury that Brown, found by the jury to be the criminal agent, used a
handgun in perpetrating this crime.”

Further, the State observes that Wagster’s report indicates that two “lead bullets of
approximately .41 caliber” were recovered from the “basement steps’ and “under the
basement steps.” Because Hardy testified that his assailant shot at him in the basement, and
because Hardy also tegified that he used a weapon that was a .44 or .45, the State maintains
that “the other gun being discharged in the basement by the assailant was arguably a .41
caliber.” (Emphasis added.) It continues: “[A]ccording to Wagster’s testimony, a.41lisa
handgun round. Thus, Wagster’s testimony, coupled with the report, provide sufficient
circumstantial evidence” to condude that Brown “used a handgun as he shot at Hardy.”

In a number of cases, including Beard, supra, 47 Md. App. 410, cited by appellant,
Maryland’ s appellate courts have held that evidence to support a conviction for a handgun
crimeisinsufficient unless a jury can find beyond a reasonable doubt that theweapon used

met the statutory definition of a “handgun.” See, e.g., Beard, 47 Md. App. at 412, 414

(evidencewasinsufficientto show that weapon wasahandgun, wherewitness described gun
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inbag as“big ... brown. . .rusty [and] old,” but did not further describe gun or testify as
to size of the bag that contained the gun); Pharr v. State, 36 Md. App. 615, 632-33 (holding
evidenceinsufficient to show that weapon was a handgun, where witness described a“ silver
handgun” but defendant’s confession described a “silver blank gun,” and no weapon was
produced at trial), cert. denied, 281 M d. 742 (1977).

A challenge to whether a weapon meets the statutory definition of a handgun most
frequently arises in cases in which the weapon in question is not recovered and thus not
produced at trial. Nevertheless, tangible evidencein the form of the weapon is not necessary
to sustain a conviction; theweapon’ sidentity as a handgun can be established by testimony
or by inference. Couplin v. State, 37 Md. App. 567, 578 (1977), cert denied, 281 Md. 735
(1978), overruled on other grounds by State v. Ferrell, 313 Md. 291, 299 (1988); accord
Curtin v. State, 165 Md. App. 60, 70-72 (2005), aff’d, 393 Md. 593 (2006); Gerald v. State,
137 Md. App. 295, 308-11, cert. denied, 364 M d. 462 (2001); Brown v. State, 64 Md. App.
324, 337, cert. denied, 304 Md. 296 (1985); Manigault v. State, 61 Md. App. 271, 287
(1985); Johnson v. State, 44 M d. App. 515, 518-19, cert. denied, 287 M d. 753 (1980).

For instance, the inference that a weapon is “capable of being concealed on the
person,” C.L. § 4-201(c)(1), has been held permissible where a witness testified that the
shooter’s hand covered most of the weapon during a shooting, Manigault, 61 Md. App. at
287, and where awitnesstestified that the defendant had in fact conceal ed the weaponon his

person prior to pointing it at the witness. Johnson, 44 Md. App. at 516-19. In Gerald, 137
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Md. App. at 309-11, the Court concluded that witnesses' estimation of aweapon’ slength by
showing the distance between their hands enabled the jury to draw a permissibleconclusion
that the weapon was shorter than 26 inches and therefore was a “ short-barreled shotgun” or
“short-barreled rifle’ within the definition of a handgun.’® See C.L. § 4-201(c)(2)
(“*Handgun’ includes a short-barreled shotgun and a short-barreled rifle.”). The cases also
indicate that, in the absence of contradictory evidence, the prosecution is not required to
introduce specific evidence that the weapon was a firearm; was operabl e;*° or was not atoy.
See Mangum, supra, 342 M d. 392; Curtin, 165 Md. App. at 70-72; Brown, 64 Md. App. at
333-37; Couplin, 37 Md. App. at 575-78.

To be sure, courts have also held evidence sufficient to conclude that a weapon was
a handgun based on eyewitness testimony stating that ahandgun wasused. See Curtin, 165

Md. App. at 70-72 (witness described the weapon as “a dark colored semi-automatic

*Although the Court affirmed Gerald’ s conviction, “based on therecord . .. and the
deferential standard of review,” the Gerald Court cautioned that “witnesses siz[ing a] gun
by demonstrating a distance between their hands.. . . is not the proper way to prove a precise
element of a crime, which is measured in inches and feet.” /d. at 311.

A weapon must be an operable firearm to sustain a conviction for carrying a
handgun. See Howell v. State, 278 M d. 389 (1976) (holding that tear gas pistol was not a
handgun becauseit was not afirearm, i.e, it did not propel amissile by gunpowder or similar
explosive (abrogating Todd v. State, 28 Md. App. 127 (1975))); York v. State, 56 Md. App.
222, 229 (1983) (holding that afirearm that isinoperable and not readily rendered operable
at the time of use is not a handgun), cert. denied, 299 Md. 137 (1983). However, the
requirement of operability doesnot apply to convictions for use of a handgun in afelony or
crimeof violence; the requirement has been legislatively abrogated. C.L. 8§ 4-204(a) states:
“A person may not use. . . any handgun in the commission of acrime of violence. . . or any
felony, whether the . . . handgun is operable or inoperable at thetime of the crime.”
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handgun”); Facon v. State, 144 Md. App. 1, 44-45 (2002) (“loaded .38 gun” was recovered

from defendant’ s car and produced at trial, and witness identified gun as*‘ exactly the same
thing’” used in therobbery), rev’d on other grounds, 375 Md. 435 (2003); Gerald, 137 Md.
App. at 308-11 (witnesses described gun asa* sawed-off gun,” and showed length of gun by
demonstrating distance between their hands); Brown, 64 Md. App. at 333-37 (witness
described gun as a*“‘ detective type special’ .38 caliber revolver”); Manigault, 61 Md. App.
at 285-87 (witnesses described gun as “‘big,”” “‘black,’” and “‘metal,”” one witness

described gun asa*®.38,” and other witness testified that defendant’ s hand covered most of

the gun during the shooting); Johnson, 44 Md. App. at 516-19 (witnesstestified that she saw

“where ‘you put the bullets in’” and “‘what you shoot out of,”” and that gun was small

enough that it had been concealed in defendant’s coat or duf fel bag); Couplin, 37 Md. App.

at 575-78 (witness described weapon asa*“ ‘handgun’” and asa*“‘ small pistol’”).

Here, no weapons were recovered. Moreover, Hardy specifically testified that he
could not describe the weapons used by his assailants. When asked to “at |east say whether
they were pistols or rifles or what have you,” Hardy responded: “I can say that they found
an AK A 47 [sic] shell on the floor.” '’

Given the lack of direct testimony characterizing the weapon as a handgun, coupled

"We observethat the AK-47 isan automatic assault rifle that was originally designed
over fifty years ago for the Soviet military by Mikhail K alashnikov. DUNCAN LONG, AK47:
THE COMPLETE KALASHNIKOV FAMILY OF ASSAULT RIFLES 7 (1988). It has attained
worldwide popularity and perhaps disquieting famefor itsdurability, low cost, suitability for
mass-production, and ease of use. Id. at 85. Notably, it utilizesa 7.62 x 39 mm caliber
cartridge. Id. at 113.
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with the absence of the weaponitself, the State urgesthat theballistics evidence established
the use of ahandgun by Hardy’ sassailant. It points out that only .45 and .41 caliber balligtics
specimens were recovered from the basement. Moreover, because Hardy testified that he
thought the weapon he used was either a .44 or .45, the State reasons that Hardy’ s assailant
“arguably” used a .41 caliber weapon and, according to Wagster, the .41 is exclusively a
handgun round. Therefore, the State insists that it may reasonably be inferred “tha Brown,
who the jury determined was the criminal agent, used a handgun as he shot at Hardy.”

However, Wagster did not testify asto the caliber of weapon used by Hardy’s assailant. Nor
did Hardy testify as to the type of weapon used by the assailant, even to say whether it was
ahandgun. M oreover, the State did not suggest thisinterpretation of the evidence to the jury
in summation.

We have not uncovered any reported casesin Maryland that directly addressw hether,
inthe absence of any descriptive witnesstestimony identifying the weapon as ahandgun, and
in the absence of production of theactual weapon, ajury can permissiblyinfer that aweapon
was a handgun, based on ballistics evidence recovered at the scene. Under appropriate
circumstances, we are satisfied that ballistics evidence may give rise to such an inference.
In this case, however, we conclude tha such aninference cannot be properly drawnfrom the
evidence so as to satisfy the State’s burden of proof. We explain.

In Woods v. State, 315 Md. 591 (1989), the Court of Appealsconcluded that ballistics

evidence from a crime scene was sufficient to establish the use of a handgun. In that case,
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however, ahandgun was found at the defendant’s home and produced at trial. The ballistics
evidence was used to connect the bullets found at the scene to the defendant’s weapon. Id.
at 622-23.

Maryland jurisprudence on the “penknife exception” to the dangerous weapons
statute, C.L. § 4-101, isinstructive, because such cases present issues similar to those that
arise under the handgun statutes. With limited exceptions, M aryland prohibits a person to
“wear or carry adangerous weapon of any kind concealed on or about the person,” C.L. § 4-
101(c)(1), or to “wear or carry adangerous weapon . .. openly with the intent or purpose of
injuring an individual in an unlawful manner.” C.L. 8§ 4-101(c)(2). Several typesof knives
are classified as weapons under the dangerous w eapons statute. See C.L. 8 4-101(a)(5)(i).
But, “penkni[ves] without a switchblade” are specifically excepted from the definition of a
“weapon.” C.L.§4-101(a)(5)(ii)(2). In Mackall v. State, 283 Md. 100, 113 n.13 (1978), the
Court held that the term “penknife,” which is not a defined term in the statute,
“encompass[es] any knife with the bl ade folding into the handle, some very large.” *®
Aswith handgun cases, Maryland’ sappell ate courtshave determined that a defendant

could not be convicted of violating the dangerous weapons statute where the evidence was

insufficient to show that the defendant’ s weapon was not a penknife. See, e.g., Bacon, 322

8See also Bacon v. State, 322 Md. 140, 146-49 (1991) (holding that a folding knife
with afive-inch blade, which had a safety mechaniam that enabled the blade to be locked
in the open position (i.e., a “Buck knife”), was a penknife because it had a folding, non-
switch blade, regardless of its size and regardless of whether the blade was in the folded or
locked position at the time of the alleged offense).
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Md. at 146-49; Washington v. State, 293 Md. 465, 474-75 (1982) (evidence was insufficient
to show that knifewasnot a penknife, where knifewas not introduced into evidence, and was
described only asa“‘long silver knife’” and a“‘ sharp pointed object’”); Mackall, 283 Md.
at 103-113; Stanley v. State, 118 Md. A pp. 45, 56-57 (1997) (evidence was insufficient to
show that knifewas not apenknife, where* State of fered no evidenceto contradict” evidence
showing that knif e was, in fact, a penknife), aff’d in part, vacated in part on other grounds,
351 M d. 733 (1998).

Mackall, a penknife case, is noteworthy. There, the Court held that there was
insufficient evidence that a knife used by the defendant was not a penknife, where the knife
was only seen by some of the witnesses, who merely described it as a “knife” without
elaboration. Mackall, 283 Md. at 109 & n.8, 111. In the absence of an unequivocal
eyewitness description, the Mackall Court considered whether the use of a non-penknife
could be inferred from the nature of the wounds inflicted on the victims in the defendant’s
knife attack. According to the testimony of a police officer who responded to the scene, the
wounds suffered by the victimsincluded thefollowing: “*asharp instrumentwound, aclean-
cut wound, approximately four inches acrossthe back of his neck fairly deep’”; “*a cut on
her left arm which required stitches and was also a sharp instrument wound'”; and “‘a
laceration on the nose where the tip of the nose was removed.’” Id. at 103.

The Court held that this evidence could not support the inference that a non-penknife

was used. It stated, id. at 113:
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We summarily reject the State’ snotion that the nature of the wounds

“would at least raise the inference that a pen knifewas not used,” so that the

evidence was sufficient to negate the exception. Although the wounds as

described may be* unquestionably consistent with theuse of aknife other than

a penknife,” they are also consistent with the use of a penknife. ... The

inferencethe State proposes would not prove, beyond areasonable doubt, that

the weapon used was not a penknife without switchblade.

Here, the calibers of the bullets, like the knifewounds in Mackall, are evidentiary
byproducts of the weapons that were used. Under the Mackall Court’s reasoning, if such
evidence is consistent with weapons that fal into both the prohibited and non-prohibited
categories, it is not sufficient to support the inference that a prohibited weapon was used.
In this case, both the 7.62 x 39 caliber bullets and the .45 caliber bullets can be fired from
either handguns (prohibited) or rifles (not prohibited); the 7.62 x 39 caliber bullet isprimarily
arifleround. Under Mackall, therefore,the bull et calibersal one cannot support theinference
that a handgun was used.

Appellant’ s argument al so encompasses an even more direct analogy to Mackall. He
asserts: “No expert testimony was introduced as to what, if any, type of bullet allegedly hit
Mr. Hardy. No medical record wasintroduced asto the size of M r. Hardy’ s alleged gunshot
wound.” In the section of appellant’s brief devoted to whether the State proved a “ serious
physical injury,” discussed infra, appellant argues:

Based on the evidence adduced at trial, it is unclear whether or when Mr.

Hardy was shot. No gun was ever found and the State failed to produce any

medical evidence to bolster its argument that the mark on Mr. Hardy’s leg

[shown in aphotograph admitted to evidence] was actually a gunshot wound
he suffered during the altercation that night.

* * *



Mr. Hardy did not testify at all asto the extent of hisinjury or the condition of

his alleged gunshot wound at the time of his testimony. The State, over the

Appellant’s objection, introduced into evidence the pictures of Mr. Hardy’s

right leg that were taken when Mr. Hardy met with Detective Dohony on June

22, 2005 [four days after the attack]. Detective Dohony, despitethe fact that

he is not a medical expert, tedified that these pictures depicted a gunshot

wound to Mr. Hardy’s leg. There was no evidence that Mr. Hardy ever

received medical treatment for thealleged injury following the attack.

By analogy to Mackall, even assuming that the evidence was sufficient to prove that
Hardy suffered a gunshot wound, there is no evidenceto determine whether the wound was
inflicted by ahandgun or by arifle. Based on the evidence, the nature of Hardy' s wound,
likethevictims woundsin Mackall, cannot supporttheinferencethat theinjury wasinflicted
by a handgun, or that the weapon which inflictedit did not fall into a statutory exception to
the weapons charge.

Tobesure,when wereview acrimina conviction for sufficiency of the evidence, we
draw all rational inferences that arise from the evidence in favor of the State. But this
precept does not license an appellate court to indulge in rank speculation. “If upon all of the
evidence, the defendant’s guilt is left to conjecture or surmise, and has no solid factual
foundation, there can be no conviction.” Taylor v. State, 346 Md. 452, 458 (1997). Aswe
observed in Dukes v. State, 178 M d. App. 38, 47-48, cert. denied, 405 Md. 64 (2008):

Maryland courts have long drawn a distinction between rational
inference from evidence, which is legitimate, and mere speculation, which is

not. See, e.g., Benedick v. Potts, 88 Md. 52, 55, 40 A.1067 (1898) ( “[A]ny

... fact .. . may be established by the proof of circumstances from which its

existence may be inferred. But this inference must, after all, be a legitimate

inference, and not a mere speculation or conjecture. There must be a logical
relationand connection between thecircumstancesproved and the conclusion
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sought to be adduced from them.”). In Bell v. Heitkamp, 126 Md.App. 211,

728 A.2d 743 (1999), we endorsed the following ted to distinguish between

inferenceand speculation: “‘where from the facts most favorable to the[party

with the burden of proof] the nonexistence of the fact to beinferred isjust as

probable asits existence (or more probable than its existence), the conclusion

that it existsisamatter of gpeculation, surmise, and conjecture, and ajury will

not be permittedto draw it.”” Id. at 224 (quoting Chesap eake & Potomac Tel.

Co. v. Hicks, 25 Md. App. 503, 524, 337 A.2d 744, cert. denied, 275 Md. 750

(1975)).

Here, the inference that the State would have us draw from the evidence, i.e., that
Hardy’ sassailant was armed with a .41 caliber handgun, cannot legitimately bedrawn. This
IS because, even from thefacts most favorable to the State, “*the nonexigence of the fact’”
that Hardy’ s attacker used a.41 caliber handgun “*isjust asprobable asits existence (or more
probable thanitsexistence) ....”” Bell, 126 Md. App. at 224 (citation omitted). Weexplain.

The State’s syllogism proceeds as follows: (1) Hardy believed he was armed with a
44 or a .45; (2) only .45 and .41 caliber ballistics evidence was found in the basement;
therefore (3) Hardy must have been armed with a .45 and thus his assailant was armed with
a .41, i.e, ahandgun. But, the extant evidence does not allow that concluson to be drawn
beyond areasonable doubt. The sole bulletrecovered from Burnett' s body was .45 caliber.
Neither party suggedsthat Hardy shot Burnett. Therefore, at least one of the assailants must
have been armed with the .45. This undercuts the State’s theory that Hardy, and not his
assailant, was armed with a .45.

Moreover, the .41 caliber bullets recovered from the basement were located on or

under the basement steps, which was the area of the basement at which Hardy was shooting.
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In contrast, the single bullet fragment recovered from the basement that bore “similarrifling
class characterigics” to the .45 caliber bullet found in Burnett’s body was found in the
basement sink. Diagramsof thecrimescene, entered into evidence, showed that the sink was
located directly across from thestairs, behind w here Har dy was standing. This suggeststhat
the person who was shooting at Hardy used a .45 caliber bullet. Thus, the evidence tendsto
support an inferencecontrary to what the State urges that itwas Hardy who wasarmed with
a.41 and his assailant who was armed with a.45. And, aswe have seen, Wagster stated that
handguns and carbines can both chamber a .45 bullet. Of import here, a carbine is not a
handgun.

Asto Hardy’s statement that he was armed with a .44 or .45, upon which the State’s
syllogismrests, Hardy explicitly qualified this statement, testifying that the weapon was not
his, that he had no experience with firearms, and that although the weapon “ might have been
a.44 ora.45,” hewasn’t “really sure.” Hardy also specifically stated that he would not be
able to tell the difference between a .44 and a .45."

The evidence did not support the inference that Hardy’ s assailant was armed with a

YGiven that Hardy indicated that he might not be able to distinguish a .44 from a .45,
we point out that the Smith & Wesson Model 57 .41 Magnum, therevolver forwhich the .41
caliber handgun round was developed, is very similar in appearanceto Smith & Wesson’s
Model 24 Magnum revolver, the .44 caliber handgun which achieved notoriety in popular
cultureastheiconic weapon wielded by Clint Eastwood’ scinematic charecter “Dirty Harry.”
See DEAN K. BOORMAN, THE HISTORY OF SMITH & WESSON FIREARMS 10, 118-19 (2002).
Asnoted, Hardy testified unequivocally that he fired a revolver. But, the .45 caliber bullet
recoveredfrom Burnett’ sbody, which bore“ similar rifling class characteristics” to the bull et
fragment found in the basement sink, was identified by Wagster’s report as a round for an
automatic weapon.
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.41 caliber weapon; it was just asprobable that Hardy' s assailant was armed with a .45 and
that Hardy was armed with a .41, rather than vice versa. Although the evidence did not
precludethe proposition that Hardy was armedwith a .45, thejury would havehad to engage
in conjecture in order to conclude that Hardy wielded a .45 and that his assailant wielded a
41,

Werecognizethat, evenif Hardy’ sassailantwasarmed with a.45 caliber weapon, the
45 is primarily a handgun round, according to Wagster. Thus, even if Hardy’s assailant’s
weapon was .45 caliber, itislikely that the weapon was a handgun. Neverthel ess, we cannot
ignore that Wagster indicated that the .45 is not exclusively a handgun round. Because no
weapon was placed in evidence, there was no eyewitness testimony of any kind describing
the type of weapon that was used as a handgun, and the victim’s wounds cannot eliminate
the possibility that the assailant used arifle rather than a handgun, we look to the ballistics
evidence. We find no support in our case law for the proposition that a person may be
convicted of a handgun offense based on ballistics evidence that is condstent with use of
either a handgun or afirearm that is not a handgun under C.L. § 4-201(c), even if the more
likely use was of a handgun. Here, based on the balligics evidence, the jury could not have
determined, beyond a reasonable doubt, that Hardy’ s assailant used a weapon that met the
statutory definition of a handgun. Therefore, appellant’ s two handgun convictions must be
reversed.

C.

Appellant contends that his assault convictions must also be reversed. He arguesthat
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“arational juror could not have found that Appellant committed the crime of first degree
assault on Mr. Hardy becausethe Statefailed to establish that Mr. Hardy suffered any serious
physical injuries,” as that term is statutorily defined.

The State countersthat the contentionis not preserved. It citesappellant’s motionfor
acquittal, in which his counsel said:

I’m going to pose to the court that [Hardy] was never shot and the reason for

that iswe have no medical record. We have no medical record for Mr. Hardy.

The State wants everybody to believe that somebody gets shots [sic]

immediately goesto the hospital. Mr. Hardy never went to the hospital thatwe

know of there because there’s no evidence of it.

According to the State, appellant “now advances an entirely different theory on the
sufficiency of evidence with respect to his first degree assault charge that, ‘the State failed
to establish that Mr. Hardy suffered any serious physical injuries.’” The State€' s position
appears to be that an argument that there are no serious physical injuriesisdistinct from an
argument that there are no injuries at all.

Although wedisagreewith the State’ sclaim asto preservation, appellant’ sclaimfails
on the merits. We explain.

Assault inthefirst degreeisprohibited by C.L. 8 3-202(a), and may be committed in

alternative ways. The statute provides, in part:

1. A person may not intentionally cause or attempt to cause serious
physical injury to another.
2. A person may not commit an assault with afirearm, including:

(1) a handgun, antique firearm, rifle, shotgun, short-barreled
shotgun, or short-barrel ed rifle. . . ;

(i)  anassault pistal . . . ;

(ili) amachinegun...;and
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(iv) aregulated firearm. . ..
“Serious physical injury” isdefined in C.L. § 3-201(d):

“Serious physical injury” means physical injury that:
(1) creates asubstantial risk of death; or
(2) causes permanent or protracted serious:
(i) disfigurement;”!
(i1) loss of the function of any bodily member or organ; or
(ii1) impairment of the function of any bodily member or organ.

Appellant contends that the evidence submitted at trial to establish that Hardy was
injured consisted solely of Detective Dohony’ s testimony that Hardy and Hardy’ sgirlfriend
told Dohony that Hardy had beeninjured, and the photograph that Dohony identified as being
apicture of agunshot wound to Hardy’ sthigh. He notesthat Hardy did not testify asto his
injuries, and Dohony identified the photo over appellant’s objection that Dohony’ s lack of
medical expertisedisqualified him fromidentifying the picture as depicting agunshot wound.
Appellant al so statesthat no evidence of Hardy’ s medical treatment wasintroduced. Further,
he argues:

Based on the evidence adduced in the trial, it is unclear whether or

when Mr. Hardy was shot. No gun was ever found and the State failed to

produce any medical evidence to bolster its argument that the mark on Mr.

Hardy’s leg was actually a gunshot wound he suffered during the altercation

that night. Absent evidence that the alleged attack caused any impairment to

Mr. Hardy’ s leg, or that the mark M r. Hardy sustained did not heal or fade by

the time of the trial, this Court must reverse the conviction for first degree
assaullt.

2%“Disfigurement,” under C.L. § 3-201(d), means “* an externally visible blemish or
scar that impairs one’s appearance.’” Thomas v. State, 128 Md. App. 274, 303 (citation
omitted), cert. denied, 357 Md. 192 (1999).
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Brown elaborates:

[T]he State failed to produce any evidence as to the condition of Mr. Hardy’s

scar at the time of the trial—the State failed to inquire, and Mr. Hardy did not

testify, asto the state of thescar. It isquite possibletha Mr. Hardy’s scar had

healed or disappeared by the time of M r. Hardy’s testimony before the jury,

thereby precluding a conviction on the basis of a permanent, protracted

blemish or scar. . .. Without the medical records, medical testimony, or any

evidence of the scar in evidence before the jury at the time of the trial, a

rational juror could not have found that Mr. Hardy suffered any serious

physical injuries during the night of the incident. (Emphasisin original.)

We reject appellant’s claim that the evidence did not show whether or when Hardy
was shot. A photograph of Hardy’ s gunshot wound to his right leg was taken by the police
on June 22, 2005, four days after the shooting. It was admitted into evidence. Detective
Dohony testified that the injury depicted in the photograph was agunshot wound. Moreover,
the day after the shootings, Detective Dohony spoke with Hardy’s girlfriend, Shaneka
Brooks. Sheinformed Dohony that Hardy had told her that he was shot during thisincident.
Further, Detective D ohony testified that Hardy told him during theinterview that hethought
he had been shot at Burnett’ s residence.”

Nevertheless, even assuming that appellant is correct that a“ serious physical injury”
was not established, a “serious physical injury” is not necessary for a conviction for first-
degree assault. Under C.L. 8§ 3-202(a)(2), any assault with a “firearm” qualifies as first-

degreeassault. And,all firearms, includingthose excepted from the definition of “handgun,”

areincluded. Appellant does not contendthat the attack on Hardy did notinvolve afirearm.

“Defense counsel did not object on hearsay groundsto Dohony’ s statements regarding
what Hardy and Brooks had told him.

41



But, even if he did, Hardy’ s testimony and the ballistics evidence already reviewed would
be sufficient to sustain the conviction.

Further, C.L. 8§ 3-202(a) permits conviction for first-degree assault based on an
attemptto cause"” serious physical injury,” not merely acompletedinjury. See Lamb v. State,
93 Md. App. 422, 429 (1992) (crime of “assault” includes attempted battery), cert. denied,
329 Md. 110 (1993); C.L. 8 3-201(b) (“*Assault’” meansthe crimes of assault, battery, and
assault and battery, which retain their judicially determined meanings.”). Thus, even if
Hardy had not been struck in the attack, the evidence would be sufficient to support his
attacker’ s conviction for first-degree assault based on Hardy’ s undisputed testimony that his
assailantintentionally shot at him. Theintent requirement of assault in ether the attempted-
battery-with-a-firearm variety or the attem pt-to-cause- serious-physical-injury variety can be
amply inferred from the assailant’ sshooting at Hardy. Chilcoatv. State, 155 Md. App. 394,
403 (when considering whether a defendant is guilty of first-degree assault, “the jury may
‘infer that “one intends the natural and probable consequences of his act”’”) (citations
omitted), cert. denied, 381 M d. 675 (2004).

D.

Finally, appellant urges us to reverse his convictions, claiming the evidence was
legally insufficient to establish that he “was at the crime scene.” According to appellant,“a
reasonable jury could not have found, beyond a reasonable doubt, that Mr. Brown was one
of the intruders who broke into the house and assaulted Mr. Hardy.” Appellant argues: “In

this case, the State presented a largely circumstantial case relying heavily upon equivocal,
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unreliable identification by a single eyewitness.” A lthough the signed photo array was
admittedinto evidence, appellant maintainsthat the pre-trid identification was not sufficient
evidence of appellant’s crimina agency to support his conviction.?

In particul ar, appellantasserts:“Mr. Hardy . . .recanted his previousidentification and
testified during thetrial . . . that Mr. Brown ‘isnot the man [who] shot [him].” Thus, Brown
maintainsthat “the State’s only direct evidence of Appellant’s presence at the crime scene
is[a] recanted claim by aperson formerly fearful of hisown criminal exposure....” Noting
that Hardy is“the only living eyewitnessto thecrime,” appellant adds: “ Thereisno evidence
that [appellant] knew either victim. There isno evidence he had any motiveto attack them.
There isno weapon tying him to these crimes. Thereisno ballistic evidence, no fingerprint
placing him at the crime scene.” In his view, Hardy’s testimony “was too inconclusive,
contradictory and uncertain to establish” that appellant committed the offenses.

In addition, appellant argues:

Based on the record, it is clear that Mr. Hardy never was certain as to

the identificaion of the intruders. His story is simply too inconsistent to be
believed by any rational juror.
* * *

Mr. Hardy never made a positive identification of anyone in this matter. . . .
At most, Mr. Hardy said in his photo array policeinterview, eleven days after
the attack, that Appellant ‘could have been’ one of the intruders. Of course,
the critical fact remains that shortly before the trial and duringit, Mr. Hardy
admitted that even this equivocal statement was the fruit of suggestive police

27 s noted, appellant moved before trial to suppress Hardy’s photo identification of
appellant, but on appeal, he does not challenge the court’s denial of the motion. At oral
argument, appellant’ s counsel specifically confirmed that appellant does not challenge the
admissibility of the pre-trial photo identification.
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comments in an intimidating setting.

The State relied upon its DNA evidence to overcome the manifest
weakness of the identification testimony. Yet, the DNA evidence in this
record should give no such comfort. ... [T]he DNA analyst established only
the possibility that Appellant’s DNA may have been recovered from a piece
of crime scene evidence. The expert acknowledged that she could not reach
acertain conclusion on this quantum of evidence—and she never established
that her analysis even assessed the possibility that Mr. Hardy, the surviving
victim, might have been the actual source of the partial DNA match she
described.

Appellant concludes:

Inthiscase, where thejury declared itself deadlocked, and then reached
finality only with an apparent compromise, it is obvious that the risk of
conviction existed even if the proofs and the theory of the case were not
compelling. Y et, there, the evidence did not suffice.

Viewing the evidence in [the] light most favorable to the State, there
was insufficient credible evidence establishing Mr. Brown’s presence at the
Burnett house beyond a reasonable doubt; therefore, this Court must reverse
his conviction on all charges.

The State counters: “In presenting this. . .claim, Brown is essentially requesting this
Court to relitigate his case and make determinations on matters such as the credibility of
Hardy, which is improper.” The State summarizes the evidence presented at trial, which
included Hardy’ s promptidentificaion of Brown in aphoto array; Hardy’ stestimony that he
did not know whether he shot his assailant; Brown’ s presentation at the hospital on the date

in question with agunshot wound to the foot, amissing shoe, and an explanation that could

not be corroborated; his use of a false name; and his departure from the hospital before



treatment, and despite having been instructed to remain.®

The State dismisses Brown’ sreliance on Hardy’ srecantation, asserting: “Given that
thevictim identified Brown as the criminal agent in a photographic array, the evidence was
sufficient to sustain the jury’ sdetermination that Brown w as present at the crime scene.” It
adds (internal citations omitted):

Hardy’ srecantation simply forced thejury to weigh thecredibility of Detective

Dohony versus Hardy. By its verdict, the jury obviously rejected Hardy’s

recantation and determined that Detective Dohony’s testimony had more
credibility. Thisis not surprising given the [evidence] supporting Brown’'s

guilt. . .. In short, by his appeal, Brown seeksto have this Court insert itself
asthe factfinder and second-guess witness credibility determinations made by
thejury.

Appellant concedes that the testimony of a single eyewitness may be sufficient to
prove guilt beyond a reasonable doubt. See Branch v. State, 305 Md. 177, 184 (1986).
Nevertheless, he argues that “there are limits to this general rule.” Because Hardy, at trial,
contradicted his pre-trial identification of Brown, appellant contends that Hardy’s testimony
“was too inconclusive, contradictory and uncertain to establish” appellant’s culpability.
Appellant seeks support for his position in Kucharczyk v. State, 235 Md. 334, 337 (1964),
in which the Court of Appeals held that the “testimony of [a] witness, who was the only

person that testified asto any overt act on thepart of the appellant, was so contradictory that

*The State does not rely on the DNA evidence presented at trial, which did not
inculpate appellant. Rather, appellant could “not be excluded” as acontributor to a sample
takenfrom the crime scene. Although appellant moved to excludethe DNA evidence at trial,
he has not raised on gppeal the question of the admissibility of the DNA evidence.
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it lacked probative force and w as thus insuf ficient to support afinding beyond areasonable
doubt of the facts required to be proven.”

In our view, appellant’ s reliance on Kucharczyk is misplaced. In that case, the lone
witnesstothealleged crimewas“amentally deficient 16-year-old boy [with] afull scalel.Q.
of 56 . ...” Id. at 336. On the stand, the witness gave directly conflicting answers to the

same repeated question. Id. at 337-38. The Court held that such testimony, wherein “‘a
witness says in one breath that a thing is so, and in the next breath that itisnot so. . . istoo
inconclusive, contradictory, and uncertain, to be thebasis of alegal conclusion.”” Id. at 338
(citation omitted).

The testimony of the lone witnessin Kucharczyk was internally inconsistent. Inthis
case, there was no internal inconsistency in Hardy’s trial testimony. Rather, Hardy’s trial
testimony contradicted his prior identification of appellant in a photo line-up; Hardy was
unequivocal in hisclaim at trial that appellant was not his assailant.

In Wilson v. State, 261 Md. 551, 556-58 (1971), the Court of Appeals held that a
witness' s testimony, which wholly contradicted the statement the witness gave to the police,
was not barred by Kucharczyk. The Wilson Court explained: “T he jury was well aware of
the prior inconsistent statement of the witness. . . and was f aced with judging her credibility
in the light of such inconsistency. That, of course, is atask for the jury rather than the

appellate tribunal.” Id. at 558.

Writingfor thisCourtinBailey v. State, 16 Md. App. 83, 93-97 (1972), Judge Moylan
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exhaustively described the limits of the so-called “Kucharczyk doctrine.” The Court noted
that, “[d]espite the limited utility of the doctrine, the life of Kucharczyk has been amazing
for the number of occasions on which and the number of situations in which it has been
invoked in vain.” Id. at 95. Of import here, in reciting a variety of situations in which
citationto Kucharczyk wasinapposite, we began with theexamplethat “ Kucharczyk doesnot
apply simply because awitness's trial testimony is contradicted by other statements which
the witness has given out of court . ...” Id. (eight supporting citations omitted).

Almost thirty years later, in Pittman v. Atlantic Realty Co., 359 Md. 513 (2000), the
Court of Appealsagain rejected the extension of Kucharczyk. Quoting Bailey’' s disquisition
on Kucharczyk, id. at 544-46, the Court observed: “From the time that Judge M oylan wrote
Bailey to date, no opinion of this Court or of the Court of Special Appeals has encountered
a set of facts that justified applying the Kucharczyk approach.” Id. at 546. And, we are
unaware of any such opinion in the intervening years between Pittman and this case.

In sum, Kucharczyk “is clearly distinguishable from [a] case [in which] the State’s
witness told but one consistent story at the trial.” Montgomery v. State, 17 Md. App. 119,
127, cert. denied, 269 Md. 763 (1973). It “has no application where [witness] testimony is
[merely] inconsistent with an out of court gatement.” Alexander v. State, 4 Md. App. 214,

218, cert. denied, 251 Md. 747 (1968).%*

*Appellant has not cited Gibbs v. State, 7 Md. App. 35 (1969). In our view, it is
Gibbs, and not Kucharczyk, that stands for the proposition gppellant advances a pre-trial
(continued...)
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Rejection of the analogy to Kucharczyk does not end our inquiry. The quegion
remains whether there was sufficient evidence to support appellant’s conviction,
notwithstanding Hardy’ s unequivocal testimony at trial that appellant did not attack him.

Asnoted, Hardy made apre-trial photographi cidentification. M aryland Rule5-802.1
(2008) expressly permits the substantive admission of certain prior statements made by a
witness who testifies a trial and is subject to cross-examinaion, as was Hardy here. In
pertinent part, the rule provides:

The following statements previously made by a withess who testifies at the

trial or hearing and who is subject to cross-examination concerning the
statement are not excluded by the hearsay rule:

* * *

(iif) A statement that is one of identification of a person made after
perceiving the person.. . . .

Here, the jury was entitled to consder Hardy’s pre-trial identification of appellant
from a photo array of six photos. Hardy admitted at trial that he had identified appellant in
the array, but claimed that his reason for doing so was that the detectives had asked
specifically about appellant’s picture, and Hardy “rode with it,” because he “wasn’t going

to sit therein their house and tell the Homicide detectives that yes you made me point him

24(...continued)

identification may not be sufficient evidence of guiltif the identification isrecanted by the
witness at trial. However, Belton v. State, 152 M d. App. 623, cert. denied, 378 Md. 617
(2003), sounded the death knell for the“ Gibbs exception.” IntheBelton Court sview Gibbs
was “effectively overruled” by Rule5-802.1. Id. at 638-39. Asthe Belton Court explained,
with the enactment of Rule 5-802.1, “[i]ncond stent extrajudicial statements are now admitted
as substantive evidence. Asaresult, thejury hastheresponsibility of weighing the evidence
and the credibility of the witnesses.” Id. at 638.
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out right in their face. | was scared to do that.” However, Detective Dohony disputed
Hardy’s version of events with respect to the identification. He explicitly testified that,
during the unrecorded “ pre-interview,” Hardy indicated, without hesitation or equivocation,
that appellant was the shooter.*

Appellantdoesnot contend thatHardy’ spre-trial identificationwasinadmissible The
fact that thejury was presented with evidence that appellant was the perpetrator, in the form
of Hardy’ s pre-trial photo identification and Dohony’ stestimony, aswell as evidencethat he
was not the perpetrator, in the form of Hardy’'s trial testimony, made the issue of
identificationacredibility question for thejury. Put another way, Hardy' srecantation at trial
simply required the jury to evaluate the credibility of thewitnesses. The jury was entitled to
credit Hardy’s pre-trial identification of appellant as the assailant, as well as Dohony’s
version of the events pertaining to that identification, and to discredit Hardy’s account a
trial. See Owens v. State, 170 Md. App. 35, 102 (2006) (“[I]t isthejury’ stask to resolve any
conflictsintheevidence andassessthecredibility of witnesses.”), aff’d, 399 Md. 388 (2007),
cert. denied, _ U.S. /128 S. Ct.1064 (2008). Moreover, thejury clearly considered
the other probative evidence, which included Hardy’ s testimony that he fired several shots
at his assailant; appellant’s presentation at the hospital on the night in question, with a
gunshot wound; Brown’s fabrication of a robbery; Brown’s use of a false name at the

hospital; and Brown’'s sudden departure from the hospital, before treatment and despite

*Asnoted, in Hardy’ srecorded pre-trial statement, which was not played forthejury,
he stated only that appellant “look|[ ed] like he could be” Hardy’s assailant.
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having been told by the police to remain at the hospital.

We decline appellant’ sinvitation to substitute Brown’s view of the evidencefor that

of thejury.

JUDGMENTS REVERSED AS TO USE OF A
HANDGUN AND WEARING, CARRYING, AND
TRANSPORTING A HANDGUN. JUDGMENTS
OTHERWISE AFFIRMED. COSTS TO BE PAID
50% BY MAYOR AND CITY COUNCIL OF
BALTIMORE, 50% BY APPELLANT.
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