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On the ultimate merits, the trial process managed to resolve this case without undue
difficulty. Essentially what is before us on appeal are several procedural tangles. We will
attemptto untanglethose procedural snarlsso asto effectuate whatwe perceiveto havebeen
the jury's decision on the merits.

The appellee, Karl Clark, filed auit in the Circuit Court for Montgomery County
against his former employer, the appellant, Programmers Consortium, Inc., for unpaid
wages. On November 22, 2006, at the end of atwo-day trial, the jury returned an award of
$80,000.01 infavor of theappellee. On September 27, 2006, thetrial judge further ordered
the appellant to pay attorney's fees in the anount of $41,100 plus costs in the amount of
$2,794.17. On appeal, the appellant raises the three contentions

1. that the judge erroneously permitted the jury to render its verdict on a

redundant statutory claimfor unpaid wages and erroneously submitted
to the jury a confusing verdict sheet;

2. that the judge erroneously awarded attorney's feesto theappellee; and

3. that thejudge erroneously dismissedtheappel lant's claimsfor trespass,
conversion, and punitive damages.

Factual Background
Taking, as we must, that version of the facts most favorable to the prevailing party
(the appellee), there was evidence to support the following version of events. The appellee
was hired by theappellant on October 14, 2003, to perform computer software sales services
at abase salary of $85,000 per year. Both partiessigned awritten employment agreement.
The gppdlee wasto be pad, on asemi-monthly basis, a net amount, ater deductions, of

$3,541.67. Theemployment wassubject to a 90-day probationary period, during which the



appellee was obligated to generate nine demonstrations of the appellant's product. The
appellee successfully performed during the probationary period, scheduling the requisite
number of customer demonstrations.

It was during that probationary period that the appell ee first became aware that the
appel lant was suffering financial difficulties. Several of the appdIee's paychecks bounced.
They were subsequently made good by the appellant, who explained that because of the
nature of the business and the fact that it was a start-up company, there were sometimes
difficulties with the cash flow. The appellee accepted the explanation and continued to
perform servicesfor the appellant. Theappellee trused the appellant and enjoyed working
for it. After the conclusion of the 90-day probationary period, the appellee continued to
work and was never advisad that his compensation arrangement was being modified in any
way. Specificaly, he was never told that his compensation was being switched to a
commission only basis. The appellee continued working on afull-time basis.

Over the course of succeeding months, the payment of the appellee's salary remained
irregular and intermittent. The appellant continued to explain that it needed to close some
sales and that, asit did so, the appellee would be paid. The appellee remained patient. In
the months of July, October, and November of 2004, the appellee recaved paychecks
representingessentially themonthly fraction of an annual salary of $85,000. At no timewas
there any suggestion that the gppelee was beng switched onto a "commission only"

compensation basis. The "monthly" payments, however, remained oradic, and the



appellee, increasingly concerned, inquired more insistently about his paycheck. The
appellant continued to explain that the cash in hand wasin short supply and that the appellee
should be patient.

It was in January of 2005 that the appellant initiated discussions with the appellee
about amodification of their compensation arrangement. The appellant offeredthe appellee
a base salary of $60,000 per year plus commissions after a certain threshold of sales had
been passed. The suggested arrangement was unsatisfactory to the appellee, and he
discontinued working for the appellant.

Procedural Background

On March 4, 2005, the appellee filed suit. The complaint consisted of two counts.
The first count charged the appellant with a breach of contract, aleging the appellant's
failure to fulfill its contractual obligation to pay the appellee's wages pursuant to the
employment agreement. The basic damages clause requested was $80,000.01 in unpaid
wages. The count also sought punitive damages, court costs, and reasonable attorney'sfees.

The second count was brought pursuant to Maryland Code, L abor and Employment

Article, 8§ 3-501 et seg. That count also sought basic damages of $80,000.01, representing
theunpaid wages. It dso sought, pursuantto § 3-507.1(b), treble damages on the basis that
the wages had been withheld "not as a result of a bona fide dispute.” Both counts were
based upon the same conduct by omission, the failure to pay the wages that were due. The

appellee simply based his claim, as he was entitled to do, on two alternative legal
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predicates--ageneric breach of contract clam and astatutory clam pursuantto 88 3-505 and
3-507.1(a). The second count also included a claim for treble damages pursuant to
subsection 3-507.1(b). Section 3-507.1(a) and (b) provide:

(@ Ingeneral.--Notwithstanding any remedy available under § 3-
507 of this subtitle, if an employer fails to pay an employee in accordance
with 8 3-502 or 8§ 3-505 of this subtitle, after 2 weeks have elapsed fromthe
date on which the employer is required to have paid the wages, the employee
may bring an action against the employer to recover the unpaid wages.

(b)  Award and costs.--If, in an action under subsection (a) of this
section, a court findsthat an employer withheld the wage of an employeein
violation of this subtitleand not as a result of a bona fide dispute, the court
may award the employee an amount not exceeding 3 times the wage, and
reasonable counsel fees and other costs.

(Emphasis supplied).
The Maryland Wage Payment Law
It will be helpful to put the statutory claim in higoric perspective. Title 3 of the
Labor and Employment Article deals generally with "Employment Standards and
Conditions." Subtitle 5 thereof is the Maryland Wage Payment and Collection Law,

embracing 88 3-501 through 3-509. As Judge Battaglia pointed out in Baltimore Harbor

Charters, Ltd. v. Ayd, 365 Md. 366, 380-81, 780 A.2d 303 (2001), the Maryland Wage Act

wasenacted by the General Assembly in 1966. Initially it conferred " enforcement dutiesand
powers on the Commissioner of the Department of Labor and Industry,” thereby giving "the
State the ability to litigate wage disputes on behalf of private citizens who were suffering

the abuse of non-payment of wages from their employers.” With specific referenceto 8§ 3-



507.1 now before us, the Generd Assembly, by ch. 578 of the Acts of 1993, amended the
WageAct "to provide employeeswith aprivate cause of action against employersfor failure
to pay wages owed to the empl oyee upon terminati on of the employment relationship.” 365
Md. at 383.

In Battagliav. Clinical Perfusionists, Inc., 338 Md. 352, 356, 658 A.2d 680 (1995),

Judge Rodowsky elaborated upon that addition of a private remedy by the aggrieved
employee.

Prior to October 1, 1993Md. Code (1991), LE 8§ 507 wastheexclusive
civil enforcement mechanism in the Act. It provides for initial informal
mediation by the Commissioner of Labor and Industry. 1d. 8 3-507(a)(1).
Thereafter, with the consent of the employee, the Attorney General may bring
an action onthe employee'sbehalf, id. 8 3-507(a)(2), in which "the court may
award the employee an amount not exceeding 3 times the wage." 1d. 8 3-
507(b)(1). The private remedy which Battaglia seeksto enforce was added to
the Act as 8 3-507.1 by Chapter 578 of the Acts of 1993, effective October 1,
1993.

(Emphasis supplied).

In Baltimore Harbor Charters, Ltd. v. Ayd, 134 Md. App. 188, 204-05, 759 A.2d

1091 (2000), aff'd, 365 Md. 366, 780 A.2d 303 (2001), Judge Adkins wrote for this Court
in explaining that the "principal purpose of the private remedy provided under the Act was
'to provide avehicle for employees to collect, and an incentive for employers to pay, back
wages." Focusing in on § 3-505, Judge Adkins pointed out that its particular purpose was
to insure prompt payment of wages that were due following atermination of employment.

The Act also requires prompt payment of wages after termination, by
specifying when an employer must pay wages due for work performed before
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termination of employment. Section 3-505 provides that "[e]ach employer
shall pay an employee... all wagesdue for work that the employee performed
before the termination of employment, on or before the day on which the
employee would have been paid the wages if the employment had not been
terminated.”

134 Md. App. a 205. For aviolation of § 3-505 (aswell asfor aviolation of § 3-502), §

3-507.1 is then the enforcement mechanism for an employee bringing a private action.

To enforce both of these provisions the Act creates a remedy if "an
employerfailsto pay anemployeeinaccordancewith” either the*regul ar pay”
requirements of section 3-502 or the “prompt pay after termination”
requirements of section 3-505 ... Section 3-507.1.

"Redundant Claims" and "Inconsistent Verdicts"

Against that statutory backdrop, the appellant's first contention rings hollow. The

contention is that:

The Circuit Court Erred by Permitting the Jury to Render a Verdict on a
Redundant Statutory Claim for Unpaid Wages That Was Not Pled in the
Complaint and by Submitting a Flawed Jury Verdict Form That Resulted in
a Defective, Confusing, Duplicative and Inconsistent Verdict.

Itisessentidly atwo-pronged attack on thetrial judge'sverdict sheet. Thejudge put

five questions to the jury. The jury returned five verdicts that seem to us to have made

perfect sense.

Verdict Form: 1. Under Count 1, did the defendant The
Programmers' Consortium breach a contract between Karl Clark and
The Programmers' Consortium?

Verdict: Yes.




Verdict From: 2. State the amount of damages suffered by Mr.
Clark as a result of the breach of contract by the defendant The
Programmers' Consortium.

Verdict: $1.00 plus reasonable counsel fees.

Verdict Form: 3. Under Count 2, did the defendant The
Programmers' Consortium fail to pay wages due to Karl Clark at the
conclusion of his employment?

Verdict: Yes.

Verdict Form: 4. What amount of wages are due to Karl Clark from

The Programmers' Consortium?
Verdict: $80,000.01.

Verdict Form: 5. Were the wages to Mr. Clark withheld in violation

of the law and not as a result of a bona fide dispute between the parties?
Verdict: No.

Two of those issues submitted to thejury, #2 and #4, concern only the amount of

damages. Issues#1, #3, and #5 concern liability.

"Redundant" Claims?

Contrary to the appellant's argument, Issue #1 (under Count 1) and Issue#3 (under

Count 2) are not impermissibly "redundant.” For the grievance of unpaid wages Maryland
law now provides an employee with no less thantwo avenues of redress. Oneisacommon
law actionfor breach of contract. Additional gatutory redressisnow, aswe have discussed,
available pursuant to 88 3-505 and 3-507.1 of the Wage Payment Law. It is acommon

practice for a plaintiff to bring chargesunder both of these alternative avenues of relief.*

'Asan abstract proposition, an employer could be liable for aviolation of the Wage

Payment Law without necessarily bang liable for abreach of contract. AsJudge Battaglia

(continued...)
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See Battaglia v. Clinical Perfusionists, 338 Md. at 354 ("Battaglia filed a two-count

complaint ... alleging in Count 1 breach of her employment contract and in Count 2 a

violation of the Act.") (emphasis supplied); Baltimore Harbor v. Ayd, 134 Md. App. at 195

("Ayd filed a complaint against BHC alleging breach of contract, quantum meruit, unjust

enrichment, and aviolation of M aryland's Wage Payment and Collection Law.") (emphasis

supplied). Liability may be based on either or both of those alternative legal theories. The
only thing that isbarred isdoubl erecovery.
"Unpled" Claims?
Neither isit truethat Issue#3 dealt with a"statutory claim for unpaid wages that was
not pled in the complaint." Issue #3 dealt with Count 2 and Count 2 expressly described
itself as a "Statutory violation" and alleged that its statutory predicate was "Labor and

Employment Article, Sects. 3-501, et seq.” Theappellant appearsto be asking, it seemsto

usdisingenuously, how asingle count (Count 2) could giveriseto two separateissues (I ssue

#3 and Issue #5) and to two separate answers.

!(...continued)
noted for the Court of Appedsin Bdtimore Harbor v. Ayd, 365 Md. at 397:

Thefailure to pay an employee wages conceded to be owed to him for work
performed prior to thetermination of hisemployment isaviolation of § 3-505
of the Wage Act, regardless of ... whether the termination was in violation of
an employment contract.

(Emphasis supplied).



The answer is quite simple. Count 2, as submitted to the jury, gave rise to a
compound question, and the trial judge had the foresight to break the compound question
downintoitscomponent parts. A failureto pay wagesafter an empl oyee'sterminationunder
8 3-505 may bepursued as a private action pursuant to § 3-507.1. A violation under § 3-
507.1 may be of either a basic and unaggravated variety, under subsection (a), or of an
aggravated variety, under subsection (b). Thetwo are not mutudly exclusive. Indeed, the
unaggravated variety isalesser, includedviol ationwithintheaggravated variety. Thejudge
simply posed the basic violation (Issue #3) and the aggravation (Issue #5) as separae

questions. In Batimore Harbor v. Ayd, 134 Md. App. at 217, this Court recognized that

potentially double-barreled impact of § 3-507.1.

The statutory damagesavail able under section 3-507.1 are both compensatory
and punitive.

Sdf-evidently, that double-barreled potentiality created the possibility of 1)
compensatory damages a one or 2) compensatory damages plus enhanced damages. The
jury, therefore, needed some medium through which it could communicateits choice of one
or both. Hence the bifurcated inquiry on the verdict sheet. If, by contrast, only a single
compound question had been put to the jury, the answer could have been frustratingly
ambiguous. If the jury had been asked only whether an aggravated violation of 8§ 3-505 had
occurred, giving rise to thepossibility of treble damages, the answer "No" would have | eft
the court very much in the dark. 1t would not have known whether the jury had found an

unaggravated violation of § 3-505, pursuant to § 3-507.1(a), or not. Fortunately, the trial
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judge forfended such an unresolved ambiguity by sens bly breaking down the compound
guestion into its two parts. We see nothing amissin that.
"Inconsistent™ Verdicts?

The appellant finally arguesthat by "pemitting thejury to consider appellee's wage
claimtwice, once asabreach of contract claim alleging only failure to pay wagesand again
as a statutory claim for non-payment of those same wages," the result "was unfair to
appellant and was likely to lead to confusion and an inconsistent verdict." The alleged
"inconsistency” was between 1) under Issue #2, the $1.00 in damages for the breach of
contract, and 2) under Issue#4, the $80,000.01 in damagesfor theWageLaw violation. The
appellant seems to be saying that if it were, indeed, liable for the unpaid wages under both
Count 1 and Count 2, logical consistency should have required the jury to award damages
of $80,000.01 under each count, for atotal damages award of $160,000.02. By dumb luck
or by prescience, however, the jury did no such thing. The appellant doesnot persuade us
how it was prejudiced by that act of ostensibly "inconsistent" grace?

In cases where the jury is not as prescient asthis one was in avoiding a double and
undeserved recovery, it is the judge who then hasto take the necessary remedial measures.

In Battaglia v. Clinical Perfusionists, the jury gave the plaintiff an award under the breach

?|t does appear that the $1 award for the Count 1 breach of contract may have been
duplicativein that it wastheoretically subsumed within the $80,000.01 award for the Count
2 violation of theWageAct. Theappelleemay, therefore, owetheappellantonedollar. The
appellant, however, has not pressed the point and we are hesitant to do 0 nostra sponte.
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of contract count and a separate avard for the violation of the Wage Act. Thetrial judge
cured the doubl e recovery problemby granting ajudgment notwithstanding theverdict. 338
Md. at 355. The Court of Appeds also noted, 338 Md. at 358:

We were further advised that both parties assumed that, if the verdict on

Count I had been allowed to stand, it would have been reduced by the amount
of the verdict on Count I, in order to avoid a double recovery.

(Emphasis supplied).

In Baltimore Harbor v. Ayd, this Court also dealt with a double recovery problem.

The jury awarded the plaintiff $76,099.33 "on his breach of contract claim, and made an
identical award on his unjust enrichment clam." 134 Md. App. at 195. The fact tha the
second recovery was for unjust enrichment rather than for aviolation of the Wage Law is
inconsequential. Thetrial judge solved the problem of double recovery by persuading the
plaintiff to accept aremittitur for the precise anount of the duplicae award. This Court put
its seal of approval on the remittitur as we pointed out that the

trial court recognized the peculiarity in the jury awarding precisely the same

amount of dollars and cents for both the breach of contract and the unjust

enrichment claims, and concluded that the jury became confused about how
to deal with the unjust enrichment claim.

134 Md. App. at 201 (emphasis supplied).
A double recovery was deftly avoided in this case, and that is no cause for regret. In
thelast analysis, the verdict sheet was not"flawed;" the charge of having violated theWage

Payment Law was not "unpled;” and the verdicts were not "inconsistent."
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The Award of Attorney's Fees
Thetrial judge ultimately ordered the appellant to pay to the appellee attorney'sfees
intheamount of $41,100 pluscostsintheamount of $2,794.17. Theappellant contendsthat
the judge had no authority to do tha. There were, of course, only two bases on which an
award of attorney's fees could have been made. The jury found the appellant liable for a
breach of promise under Count 1. Thejury also found the appellant liable for a violation
of the Wage Payment Law under Count 2.

Breach of Contract
And the "American Rule"”

Wefully agree with the appellant that the judge had no authority to award attorney's
feesto the appellee for the breach of contract. The appellee, indeed, does not contest this.
The prevailing law was definitively stated for this Court by Judge Davis in Wells Fargo

Bank v. Diamond Point Plaza, 171 Md. App. 70, 103, 908 A.2d 684 (2006):

Upon considering arequest for attorney’ sfees, Maryland courts adhereto the
"American Rule," which states that "attorney's fees are ordinarily not
recoverable by aprevailing partyin alawsuit ... '[the general ruleisthat costs
and expenses of litigation, other than the usual and ordinary Court costs, are
not recoverable in an action for [compensatory] damages.” We have
previously noted that "[t]hisis true whether the action seeking feessoundsin
contract or tort." In someinstances, "atrial court may award attorneys' fees
only in the unusual situation where the trial court is authorized to award the
prevailing litigant reasonable attorneys' fees or where, as more common, a
contract between the parties specifically authorizes attorneys' fees.”

(Emphasis supplied). See dso Hess Construction Co. v. Board of Education of Prince

George's County, 341 Md. 155, 159-61, 669 A.2d 1352 (1996); Chang v. Brethren Mutual
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Insurance Co., 168 Md. App. 534, 551-52, 897 A.2d 854 (2006); Stevenson v. Branch

Banking and Trust Corp., 159 Md. App. 620, 662-64, 861 A.2d 735 (2004); Maxima v.

6933 Arlington Development, 100 Md. App. 441, 452-53, 641 A.2d 977 (1994). Therewas

In this case no contractual agreement between the parties with respect to attorney's fees.
Section 3-507.1(b)
If an award could be properly authorized inthis case, it could only be by virtue of the
Wage Payment Act and, more specifically, by8 3-507.1(b).
If, in an action under subsection (a) of this section, a court finds that an
employer withheld the wage of an employee in violation of this subtitle and
not as aresult of abonafide dispute, the court may award the employee an
amount not exceeding 3timesthewage, and reasonabl e counsel feesand other
costs.

The appellant's contention that the award of attorney's fees was erroneous relies

exclusively on the jury's verdict on the fifth of the issues submitted to it.

Verdict Form: 5. Were the wages to Mr. Clark withheld in violation
of the law and not as a result of a bona fide dispute between the parties?
Verdict: No.

We agree with the appellant that under § 3-507.1(b) neither enhanced damages may
be awarded nor may the payment of attorney'sfeesand costs be shifted to the non-prevailing
party for an ordinary violation of the Wage Payment Act. Section 3-507.1(b) only comes
into play when the basic violation is aggravated by the additional factor that the employer
withhold the payment of wages without an even plausibly good reason for having done 0,

to wit, "not as aresult of abonafide dispute." In Admiral Mortgage, Inc. v. Cooper, 357
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Md. 533, 546, 745 A.2d 1026 (2000), Judge Wilner noted the difference between a basic
violation of the Wage Payment Law and an aggravated violation.
Admiral views 8§ 3-507.1(a) as establishing the private right of action

by an employer to recover unpaid wages .... Section 3-507.1(b), however,
deals with penalties, not the basic right to recover the wages.

(Emphasis supplied).
The Separate Questions of What? and Who?

Under 8 3-507.1(b), there are two types of questions calling for decision. Thereis
the substantive question of, "What must be decided?' There is, quite distinctly, the
procedural question of "Who shall do the deciding?' In terms of what must be decided,
there are several different substantive questions:

1. Did the aggravating circumstance of the wages being withheld "not as

aresult of abonafidedispute" occur 0 asto trigger the possibility of
1) enhanced damages and/or 2) the shifting of attorney's fees and/or

costs?

2. If the triggering event occurred, in what amount, if any, should up to
the treble damages be awarded?

3. If the triggering even occurred, in what amount, if any, shal the

attorney's fees and/or costs be awarded?
Asto each of these substantive questions, thereisthe further procedural question of
who, inajury trial, getsto answer each of those substantive questions, judgeor jury. Tofill
thematrix of substantiveand procedural combinationswith definitiveanswers, theMaryland

law has been at work for eight years. The effort began with Admiral Mortgage v. Cooper,

supra, in 2000 and was followed by the succeeding stages of the Friolo v. Frankel saga:
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Friolo v. Frankel, 373 Md. 501, 819 A.2d 354 (2003) ("Friolo 1"); Frankel v. Friolo, 170

Md. App. 441, 907 A.2d 363 (2006) ("FEriolo11"); and Friolo v. Frankel, 403 Md. 443, 942

A.2d 1242 (2008) ("Friolo 111").

Early on in the saga, it became clear that the substantive issue of in what amount to
award enhanced damages, uptothelevel of treble damages would be exclusivdy withinthe
discretion of the jury. It was also clear, on the other hand, that the substantive issue of in
what amount to award attorney's fees and/or costs to the prevailing party would be

exclusively within the discretion of the trial judge. In Admiral Mortgage v. Cooper, asin

this case, an employee successfully sued his employer for unpaid wages pursuant to 88 3-
505 and 3-507.1. The employee also sought, under § 3-507.1(b), "not only the unpaid
commissions but also treble damages, attorney's fees, and costs.” The jury awarded the
employee amost treble damages plus $12,709 in attorney's fees. 347 Md. at 536.

The Court of Appeals held that although it was proper for the jury to have decided
both 1) the occurrence of the triggering event for enhanced damages (the absence of abona
fide dispute) and also 2) the amount of the enhanced damages avard, the jury should not
have rendered any decision with respect to attorney'sfees. Whether to make such an award
and al so the amount of the award were both within the exclusive province of thetrial judge.
Judge Wilner's opinion distinguished the question of enhanced damages and the question
of attorney's fees.

[T]here is adistinction to be drawn between the additional damages and an
award of attorneys' fees (and costs). ... [T]he additional damages allowed
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under 8 3-507.1(b) isneither required to be awarded nor fixed inamount. The
plaintiff may be awarded an amount "not exceeding 3 timesthe wage." Not
only is any award discretionary, but the amount that may be awarded is
flexible, from zero up to three times the wage. That kind of discretion is
ordinarily committed to the trier of fact, subject, of course, if the trier of fact
Isajury, totheauthority of thejudgeto order aremittitur. Attorneys feesand
costs are another matter. For one thing, they may continue to accrue ater the
verdictisrendered, if post-trial motionsor appealsarefiled, so thejury cannot
determinethem definitively. Attorneys fees, moreover, when allowed, have
traditionally been set by the judge, who isusually in afar better position than
ajury to determine what is reasonable.

357 Md. at 547-48 (emphasis supplied).
The opinion elaborated on why the fee-shifting determination should be made by the
tria judge rather than by ajury:

There are good reasons for having the judge, rather than a jury,
determine the amount of fee to be paid by the losing party under a statutory
fee-shiftingprovision. ... Those factors are more judgmental than fact-based
and are more apt to be within the expertise of ajudgerather than of lay jurors.

... [A]lthough the discretionary additional damages is for the trier of
fact to determine, the determination of attorneys fees, and costs, is for the
judge.

357 Md. at 552-53.
InFriolo 1, ajury foundthat an employer had failed to pay $6,841 in bonusesdueto

an employee and awarded compensatory damagesfor the unpaid wages. Asinthe case now

before us, the jury aso found that enhanced damages should not be awarded.

Notwithstandingthat decision bythejury, thetrial judgesubsequently orderedtheemployee

to pay an award of $4,711 to the employee for attorney'sfees. As does the appellant here,
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the employee protested tha no award of attorney's feeswas permitted because thejury had
never pulled the fact-finding trigger.

Frankel responded that, asthejury faled to find that the withholdings
were not the result of a bona fide digute, there was no occasion for any
attorneys' fee to be awarded.

373 Md. at 510. The employer elaborated:

Indeed, he reads LE § 3-507.1 as alowing the award of counsel fees only
upon afinding that the withholding was not the result of abonafide dispute
which, he claims, was not made in this case. In his view, no fee was

appropriate.
373 Md. at 511.

The Court of Appeals, however, found it unnecessary to resolve that particul ar issue
and went on to decide the case on other grounds.

A fee was allowed here, and no cross-appeal was taken from that decigon.
That issue, therefore, is not before us, either as legal error or abuse of
discretion. The only issue is whether, in determining the amount of the fee,
the court was required, as a matter of law, to use the lodestar approach and
failed to do so.

373 Md. at 512 (emphasis supplied).
As the opinion then went on to consider the appropriate manner for computing the
amount of an award of attorney's fees, the Court of Appeals summarized its earlier holding

in Admiral Mortgage v. Cooper. Although we must be caref ul not to read too much into

what may be nothing more than arandom choice of words, the passage does seemtoindicate

that what iswithin the discretionary province of thetrial judgeis notonly the"calculation

-17 -



of attorney'sfees’ but also the distinct threshold question of "the allowance .. of attorney's
fees."

We concluded that therewas sufficient evidenceto show alack of bona
fide dispute but that the allowance and calculation of attorneys fees was for
the judge, not the jury, to determine. In that latter regard, we drew a
distinctionbetween theallowance of enhanced damages and the all owance of
attorneys fees. The discretion to allow enhanced damages, we said, was the
kind of discretion ordinarily committed to the trier of fact but that attorneys
fees were another matter.

373 Md. at 519 (emphasis supplied).

This Court did not have the opportunity in Friolo 11 to deal with the questions that
concern usinthiscase, towit, 1) "WHAT decisions are to be made pursuant to § 3-507.17"
and 2) "WHO is to make those decisions?' Our only concern in tha case was with the
guestion of, assuming a judge was going to make a fee-shifting avard, "How should the
amount of such an attorney's fee be properly computed?’

The Court of AppealsinFriolo | had remanded thecase to thetrial court so that the
trial judge could calculate the attorney's fee award by using the so-caled "lodestar”
approach. On remand, the trial judge made an award of atorney's fees in the amount of
$65,348, significantly in excess of what the judge's award of attorney's fees had been
following the first trial. Following that award on remand, both parties appealed to this
Court. Wereversed the award of attorney's fees, holding that the trial judge, albeit having
paid lip service to "lodestar,” had not articulated his reasoning in sufficient detail to

constitute an actual following of the "lodestar” approach. On appellee's cross-appeal, we
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held that the trial judge had properly refused to consider as part of a reasonable attorney's
fee award any "compensation for appellate and post-remand services where the plaintiff's
judgment has been satigfied and the sol e issue on appeal was counsel's dissatisfaction with
the amount of thetrial court'sfee award.” 170 Md. App. at 452.

In Friolo 111, the Court of Appeals then affirmed in part and reversed in part. It
affirmed our decision that aremand was necessary becausethetrial judge, in computing the
amount of the award, had not adequately followed the "lodestar" principles. It reversed our
decision that post trid appellate atorney's expenses, even on the limited question of
computing the fee, should not be induded as part of a fee-shifting award. Although the
holdings of Friolo |11 were literally confined to those two issues, the opinion nonetheless
gave Chief Judge Bell the opportunity to range broadly over the § 3-507.1 terrain.

In terms of WHAT decisions needed to be made under § 3-507.1(b) and WHO was
to make those decisions, what then was the lay of the land as we moved up toward Friolo
11? All guestions concerning enhanced damages are to be decided by the jury. The jury
will decide 1) whether the aggravating circumstance of the absence of a bonafide dispute
occurred so as even to trigger the possibility of an enhanced damages award; 2) if so,
whether, in its discretion, to make such an award; and 3) if 0, in what amount, up to treble
damages, to make such an award.

With respect to the possible shifting of attorney'sfees (for linguistic convenience, we

will include cogts with attorney's fees), by contrast, the terrain had only partially been
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mapped. It was clear that, if we assumed that thetriggering event of the lack of abonafide
dispute had occurred, the ensuing decisions of 1) whether any shifting of attorney's fees
should occur; and 2) if so, in what amount, using the "lodestar" approach, the shifted
attorney's fee should be awarded would be entrusted to the discretion of the trial judge.
An Unsettled Question

What remained unsettled with respect to attorney's fees was the question of WHO
should decide whether the triggering event had occurred. Was the judge'sdecision on the
very possibility of awarding attorney's fees dependent on what the jury had done with
respect to the very possibility of awarding enhanced damages? Or wasthejudge completely
autonomousin theareaof attorney'sfees including onthe threshold i ssue of the absenceof

abonafidedispute. Admiral Mortgage v. Cooper and Friolo Il had no occasion to address

theissue. Friolo | recognized the issue but did not find it necessary to decide it. Judge
Wilner's distinction, 373 Md. at 519, between the "calculation” of attorney's feesand the
"dlowance" of attorney's fees and his assignment to the judge of whether to "allow" an
award of attorney's fees were nonethel essprovocative.

The appellant not only does not argue this precise isue but does not seem even to
recognizeitsexistenceasanissue. It ssimply confidently asserts, as an axiom not subj ect to
guestion, that the judge, as a matter of course, is bound by thejury's decision with respect

to the threshold question. Friolo I11, however, was not so axiomatic.
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Friolo Il

Whatever uncertainty existed on thisissue has been cleared up by Friolo 11I. The
issueof enhanced damages pursuant to 8§ 3-507.1(b) had been submitted to thejury inFriolo
v. Frankel. Thejury did not find that the employer's withholding of the employee's wages
was"not theresult of abonafidedispute." Accordingly, it did not award enhanced damages
totheemployee. By theappellant'sreckoning, that circumstancewould absolutely foreclose
any possibility of an attorney's fee being awarded to the employee for the violation of the
Wage Payment Law. The necessary trigger, such argument ran, had never been pulled.

The Court of AppealsinFriolo 111, however, nonethel ess remanded the case to the
trial court for its independent determination of whether an award of attorney's fees to the
employee should be made. Its very subtle rephrasing of what it had earlier said inFriolo |
was prophetic.

As we noted in Friolo |, the allowance and determination of an
enhanced damages award is a matter for the jury, while the allowance and

determination of an attorneys fee award isamatter for the judge. 373 Md. at
519, 819 A.2d at 365.

403 Md. at 457 n.12 (emphasis supplied).
Judge Bell very carefully set out the condition precedent that must be found for there
to be an awad of attomey's fees for aviolation of the Wage Payment L aw.
The court'sdiscretionistriggered ... under the Payment Law upon the
court's finding "that an employer withheld the wage of an employee in

violation of this subtitle and not as a result of a bona fide dispute” § 3-
507.1(b).
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403 Md. at 457 (emphasis supplied). The only subject on remand is the awarding of
attorney'sfees, asubject in the exclusivedomain of thetrial judge. Thetriggering event for
the exercise of "the court's discretion” is"the court's finding," not "the jury's finding."

The Court of Appeals's language in explaining its remand sternly alerts Friolo that
sheis by no means home free with respect to an award of attorney'sfeesfor the violation of
the Wage Payment Law. There isstill a critical qualifying decision that will have to be
made. The Court of Appealsis equally clear, however, that the possibility of awarding
attorney'sfeesisstill an open question and onethat will have to be dedded by thetrial judge
alone.

Whether Friolo isentitled to an attorneys fee award under the Payment Law,

however, isquestionable, asthejury did not concludethat Frankel'sfailureto

pay back wages was not due to a bona fide dispute and denied enhanced

damages, and isamatter for the Circuit Court to determineon remand, as part
of its analysis under the lodestar approach.

Id. (emphasis supplied).

Judge Bell's language that then follows, extolling the salutary purpose to be served
by the fee-shifting provision, resounds with the expectation that such a purpose can yet be
served in Friolo's case.

[T]he goal of fee-shifting statutes in genera is to ensure that individuals,
when injured by violations, or threatened violations, of certain laws have
accessto legal counsel by a"statutory assurance that [his or her counsel] will
be paid a 'reasonable feg[.]" (The purpose of the Maryland Wage and
Payment Collection Law is"to provide avehiclefor employeesto collect, and
an incentivefor employersto pay, back wages."). Critical to the achievement
of this goal is providing a mechanism, here, the fee shifting statute, and an
Incentive, based on a realistic expectation of reasonable compensation, for
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attorneysto agreeto take on wage disputecases, even whearethedollar anount
of the potential recovery may be relatively small. "Hence, if plaintiffs, such
as [Friolo], find it posdible to engage a lawyer based on [a fee-shifting
statutd], the purpose behind the fee-shifting statute has been satisfied."
Indeed, here, Friolo was able to secure competent advice and representation
from counsel for her wage dispute claims under both the Payment and Wage
Laws, thereby satisfying the goal of those statutes.

403 Md. at 457-58 (emphasis supplied).

For present purposes the appelle€s hopes, under 8§ 3-507.1(b), for an award of
attorney'sfeesfor the violation of 8§ 3-505 was by no means precluded by the jury's finding
that the withholding of the wages was not done in the absence of a bona fide dispute.’

The Necessity of a "Lodestar" Remand

Although the appellee's hope for an award of attorney's fees may still be alive, itis
nonethelessin need of seriousresuscitation. On remand, thetrial judge may determine that
thewithholding of wages "was not asaresult of abonafidedispute" and that the possibility
of an award for attorney's fees remains properly on the table for further and more detailed
consideration. The Court of Appealswasemphatic, however, that such afinding by thetrial
court would simply be "part of its analysis under the lodestar approach."

Onthequestion of awarding attorney'sfees, thejudge may have asmany asthreesub-
guestionsto answer. Thereisfirst of all the triggering question of whether, in the judge's

mind, the withholding of wages "was not as a result of a bona fide dispute." That isa

*The reference to anegative jury verdict as a finding that the withholding of wages
was not "not as aresult of ..." is unbelievably awkward.
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finding of fact reviewable under the clearly erroneous standard. If the answer to that
threshold questionisin theaffirmative, then, but only then, doesthe judge go onto question
#2,which is that whether to make an award of attorney's fees or not. That is distinc from
guestion#1. Thethreshold question (Question #1) is whether the triggering event occurred
that authorizesthe judge to make afee-shifting award in the first instance. Question #2, by
contrast, is that of whether the judge, even if authorized to do so, should or should nat,
under all of the circumstancesand using the "lodestar" goproach, actually makean award.
That the judge can does not necessarily mean that the judge should. That determinationis
reviewable under the abuse of discretion standard. The judge is afforded widediscretion,
but theoretically the judge could abuse that discretion either in making an award or in not
making an award.

If the answer to both Question #1 and Question#2 isinthe affirmative, then, but only
then, does the judge confront Question #3, which is that of in what amount to make an
award of attorney'sfees. That answer also, under "lodestar," isreviewable under the abuse
of discretion standard.

This appeal is not a broad challenge to the award of attorney'sfees under general

"lodestar" principlesas explicated by Friolo |, Friolo 11, and Friolo I1I. We are not about to

*Questions#1 and #2 are so substantively intertwined that it may take a philosopher
to distinguish them. A judge, however, might well determine, "l find that | am authorized
to make an award; for the following reasons, however, | nonethel ess deem it inappropriate
to do so." That the judge does not make an award does not necessarily imply that thejudge
cannot make an award.
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venture nostra sponte into questions tha have not been raised or argued. The appellant
reliesexclusivelyonthelegal argument that thejurysfailureto find that thetriggering event
under 8 3-507.1(b) occurred forecloses any such finding by the trial judge for his
Independent qualif ying purposes.

Our holding to the contrary isthat the trial judge is free to make such a qualifying
determination for his purposes regardless of what the jury may have determined for itsvery
different purposes. Our holding, however, is that the judge, before proceeding with an
award for attorney's fees, will be required to make such an actud threshold determination.
The clear message of al three Friolo cases, moreover, is that all lodestar determinations,
including this one, must be expressly articulated in clear and certain terms. In thiscase, for
instance, we do not know whether thetrial judge erroneously awarded attorney'sfeesfor the
breach of promise or permissibly awarded attorney's fees for the violation of the Wage
PaymentLaw. That will haveto be expressly determined on remand. Even under the Wage
Payment Law, moreover, an award of attorney's fees may not even be considered absent an
affirmativethreshold finding tha the withholding of thewages"was not asaresult of abona
fide dispute.” On remand, moreover, the judge will be well advised to follow closely all
three Friolo cases so as not to run afoul of the "lodestar” requirements in other respeds as

well.
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Dismissal of the Counterclaim

The appellant's final contention will not detain uslong. After the appellee had filed
hisclaiminthiscase, the appellant filed acounterclaimfor 1) breach of promise, 2) trespass,
and 3) conversion. At theconclusion of all of the evidence, thejudge granted the appellee's
motion to dismiss the counts charging conversion and trespass. He declined, however, to
dismiss the count of the counterclaim charging breach of contract. That count went to the
jury, but the jury found there had been no breach of contract by the appellee. That matter
Is now off the table.

The appdllant's claims of trespass and conversion are based on its allegation that at
some timein the gpring of 2005, at about thetimethe appellee was deciding to terminate his
employment or shortly after he terminated his employment, the appellee accessed his
"Dictran e-mail account," acomputer service subscribed to by the appdlant. Thepresident
of the appellant empl oyertestified tha when he examined theappellee'se-mail file, probably
in February of 2005, it contained "all of his correspondence with all the existing and
potential leads, hundreds and hundreds of e-mails." He further testified that when he
checked the same e-mail accounton or about April 10, 2005, it showed that the appelleehad
deleted his e-mail correspondence. Histestimony was:

A Thisiswha | printed off —
Q It's a two-page document, correct?

A Y eah.
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Q What's the first page?
A It'salist of what he left in his e-mail account after hislast day.

Q Okay. WEell, let me ask you this. Did you go and access Mr.
Clark's e-mail account or Dictran after heleft the job?

A Yes.

Q When was that?

A | think April 10th.

Q What did you find in Mr. Clark's e-mail account?

A Everything had been deleted and there was something called a
trash bucket tha had hundreds of e-mailsin afolder called trash.

When the appellee's motion to dismisswas being argued at the conclusion of thetrial,
the appellant's argument that the facts edablished a trespass was legally unenlightening.

MR. QUINN: [ T]he testimony to date has been that he entered
the company's computer system on May 10, 2005. That is atrespass.

THE COURT: WEell, isthere any case that says that?

MR. QUINN: | don't know of any case that does.
MR. QUINN: I, again, | don't have case authority that | can give
you here today.

(Emphasis supplied).
Quite asidefrom thevery serious question of whether the appellee'sdel etion fromthe

files of his own e-mail correspondence constitutes either a trespass or a conversion, there
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was no evidence presented as to damages. The appellant's argument as to damages was

purely speculative.

THE COURT: Now move to the value issue, the damages
question.
MR. QUINN: WEell, certainly the value, | think the argument

could be madeif they do, infact, goto Mr. Clark's salary, that that'sthe value
of what his salary is the value of what he destroyed. He rendered his
performance usel ess because hetook hisentirework product whenheleft. He

destroyed it.

MR. QUINN: If they owe him salary, that's the value of our
damages.

Thetria court ruled that even if the other hurdles could be surmounted, the evidence

as to damageswas rank speculation.

Assuming arguendo that the Court did agree with you on what the
evidence shows, damages would be clearly speculdive. And the jury is
simply not permittedin the State of Marylandto specul ate asto what damages
would be in any kind of case, whether it's breach of contract, whether it'sa
vehicular tort, any kind of case. A jury in Maryland is not permitted to
speculate on what the damages would be. And you simply would be unable
to prove up damagesin light of the fact that thereisnot, it's really not known
with certainty exactly what it was that was put in that trash bucket, except we
know that it was done while he was in the employment, in some fashion or
another, of, with the company.

(Emphasis supplied).
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We see no error in the dismissal of the counts of the counterclaim charging trespass

and conversion.

AWARD OF ATTORNEY'S FEES
VACATED AND REMANDED TO CIRCUIT
COURT FOR MONTGOMERY COUNTY
FOR FURTHER CONSIDERATION;
JUDGMENT IN ALL OTHER RESPECTS
AFFIRMED; COSTS TO BE DIVIDED
EQUALLY BETWEEN APPELLANT AND
APPELLEE.
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