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JUVENILE CAUSES ACT; MOTION TO MODIFY DISPOSTION; FINALITY;
APPEALABILITY;TERMSOFDETENTION; SEPARATION OF POWERS; ABUSE OF
DISCRETION.

Thejuvenile court sdenial of amotion to modify itsdisposition isa final, appealable
order. Thejuvenile court has statutory authority under the Juvenile Causes Act to direct the
termsof ajuvenile’ sdetention, including the denial of privileges, such as home leave. That
authority does not violate the doctrineof separation of powers. However, the juvenile court
abused its discretion in this case when it denied the request of DJS and appellant for certain
privileges, because the court’s ruling was primarily motivated by the grievous nature of the
underlying offense and its desire for punishment, rather than rehabilitation.
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The Circuit Court for Montgomery County, sitting asajuvenilecourt, found Julianna
B., appellant, delinquent, based on its determination tha she committed second-degree
murder and related offenses. At aninitial disposition hearingon January 11, 2006, the court
committed appellant to the Department of Juvenile Services (“DJS” or the “Department”).
This Court affirmed. See In re Julianna B., 177 Md. A pp. 547 (2007) (* Julianna I').

The circuit court held a review hearing on June 18, 2007, at which it declined to
modify the terms of appellant’scommitment.® Instead, it continued appellant’ sdetention at
asecure DJS facility. Appellant challenges that ruling, posing the following questions:

l. In issuing an Order prohibiting the Department of Juvenile Services
from implementing the program of rehabilitation that the Department
had designed for M s. B.whichincluded passesfor outings, homevisits,
and to pursue her college education, did the juvenile court violate the
Separation of Powers Doctrine and the Juvenile Causes Act?

Il. Notwithstanding uncontested evidence, including rarely given
testimony by the Secretary of the Department of Juvenile Services, that
Julianna B. had earned and was deserving of home passes and
supervised college attendance as an important part of her program of
rehabilitation, did the juvenile court abuse its discretion, violate the
Juvenile Causes Act and violate Ms. B.’sdue processrightsin ordering
that Julianna B. must not receive home passes or be permitted to attend
collegesolely as apunitive measure because, in the judge’ swords, “ 21
months [of detention] is woefully inadequate”?

The State has moved to dismiss this appeal. It argues that “the juvenile court’s

In effect, the “ State” took both sides in the proceedings below. DJS, represented by
an Assistant Attorney General, joined appellant in her request for modification of her
commitment. The prosecutorial arm of the State opposed modification, however, and was
represented by an Assistant State’s Attorney. Only one representative of the “State’'s’
interest has appeared before us on appeal, through an Assistant Attorney General. We shall
use the term “ State” to refer to the State’s prosecutorial arm.



discretionary ruling declining to alter thedispositionin JuliannaB.’ scase doesnot constitute
afinal, appealable order.”

For the reasons that follow, we shall deny the motion to dismiss, vacate the juvenile
court’s order, and remand for further proceedings.

I. FACTUAL & PROCEDURAL SUMMARY?

On September 23, 2005, during afight in the parking lot of ahigh school, appellant,
thenfifteenyearsold, fatally stabbed fifteen-year-old KanishaNeal (knownas“Missy”). On
December 22, 2005, the juvenile court determined that appellant’s conduct constituted
second-degree murder and related offenses. In Julianna I, 177 Md. App. at 549-54, we
quoted, in part, the factual summary provided by the circuit court:

“On the night of September 23, 2005, [the victim] and her friends, and
[appellant] and hers attended a f ootball game between Sherwood and Blake
[High Schools]. . ..

* * *

[The victim] walked towards [appellant] intending to fight.

With respect to [the victim], | find that she was 5 feet, 5, and she
weighed 225 pounds; that she was 15 years old; that she possessed no weapon
at any time; that she only used her fists that she threw the first punch; that she
approached [appellant] as [appellant] stood still; that she pulled six hair
extensionsfrom [appellant]’ s head; that she was unaware that [appellant] had
aknife. ... Shewastwice [appellant]’ s weight and probably alot slower than

[appellant].

With respect to [appellant], | find that [appellant] was about 115

*The initial disposition was not at issue in Julianna 1. We have included in our
summary facts pertaining to the initial digposition proceedings, because they provide a
context for our review of the ruling denying modification.
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pounds; that she never ran for help to the policeor adults. ... Shedidn’trun
away.
* * *

This Court also finds that she armed herself in advance with aknife, a
deadly weapon. When [the victim] approached, she stood still with clenched
fist and a secreted knife. As| indicated, she didn’t retreat.

Her current lie, that [one of her friends] placed an object in her back pocket,
that [appellant] knew it was a knife without asking for one, seeing it, touching
it, [the friend] saying anything is preposterous.

[Appellant] and [thevictim] squared off, and [thevictim] punchedfirst,
and [appellant] followed suit. [The victim] got the better of her, and
[appellant] pulled out her deadly dagger; [appellant] never falling; never being
choked. Her lucid responses for hours and hours afterwards and her pristine
face depicted in [a photo taken shortly after the fight] gave testament to the
State’ s theory of a one-on-one fight.

Once [appellant] pulled the knife, she slashed at [the victim] and made
contact with her on six occasions, three cutsto [the victim]' sabdomen, oneon
each arm, which were consistent with defensive wounds, and a stab wound to
the heart.

....[Appellant] said shedidn’t know she stabbed [thevictim]. Assoon
as [the victim] fell, [appellant] stopped fighting, and she immediately
concealed the knife. These actions belie her statement.

Furthermore, the narrow wound to [the victim]’ s |eft ventricle, which
entered 3-1/2 inches, were [sic] straight in and straight out, which would
indicate consciousness of penetration.

Flight is evidence of consciousness of guilt, and shefled the scene and
discarded the knife somewhere. [ Appellant] never went over to the victim to
render aid or say that she was only trying to get her off. She never went over
and said, ‘Oh, my gosh! | can’t believe this happened. Are you okay? | didn’t
mean to go thisfar. | didn’t want you to die. | didn’t want you to fall.” Never
said that. Never approached that. Rather, she remorselessly said. . . ‘| stabbed
that fat bitch.’

* * *

No, [appellant], you were not in immediate danger of death or serious



bodily injury. You never kicked [the victim] in the shins, screamed for help,

or ever tried to cut her in her lower legs if your head was dow n, as you say.

Y ou escal ated thefight by plunging that serrated blade into [thevictim]’ sheart

with the intention to inflict serious bodily injury. I do not find that you acted

in perfect self-defense or imperfect self-defense.

I, therefore, find, beyond areasonable doubt, that you wereinvolved in

the second degree murder of [the victim] with the intent to inflict serious

bodily harm, with a depraved heart, and by way of felony murder.”

On January 9, 2006, DJS filed a Pre-Disposition Investigation Recommendation
(“PDI”), noting that appelant had no prior record. In a section captioned “Perception of
Offense(s),” DJS observed that “Julianna presents as very remorseful regarding her
involvement in the current offense. Sheis prepared to take responsibility for her actions.”
The final section of the PDI was captioned “Recommended Treatment Service Plan.” It
called, inter alia, for “[p]lacement at the Waxter Children’s Center.”

A psychological evaluation of appellant, conducted by James J. Smith, Ph.D., a
psychologist, wasappendedtothe PDI. Dr. Smith noted that appellant “ admitted to stabbing
thevictim during aphysical altercation.” Further, he said: “During her [pre-trial] detention
at the Noyes Center, Julianna has been described [as] respectful, relates well to others, and
her behavior has been characterized as above average. She has attained the highest
behavioral level inthedetention center.” Dr. Smith offered thefoll owing recommendation:

Given the serious nature of the current offense, it is recommended that

Juliannabe considered for placement outside of her home and community and

into a DJS facility. Although such a placement needs to be an appropriate

consequence for her actions, there does not appear to be a need for intensive

therapeutic services, and such a placement is not likely to be long term.
However, placement in alocked facility, such as the Waxter Center, could be
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considered, but the length of her stay could be tied to her overall compliance

and performancewithin the program. The prognosisfor successful completion

of such aprogram is considered to be very good.

The court held a disposition hearing on January 11, 2006.° A representative of DJS,
identifiedin the transcript as “Ms. Armstrong,” joined in the recommendation expressed in
the PDI. Sherequested placement of Juliannain “the long-term secure program” at Waxter
Children’s Center. Armstrong added: “It's the long-term behavior modification peer
program,” and cautioned: “We don’t know how long she’ll beat Waxter. It' || depend onher
behavior and then the Court’ sdecision based on how long the Court wants her to stay there.”

Appellant’s counsel pointed to the reports from the staff at Noyes, indicating
appellant’s exceptional behavior, and suggested that “home detention would permit
[appellant] to bein asituation where she could have all the restrictions, but at the same time,
get the education.” Her attorney also asked the court “to maintain [appellant’s] level of
schooling.”

TheAssistant State’ sAttorney (“ASA”) “adamantly oppose[d]” thereques for home
detention, arguing:

Y our Honor, thisis a case in which the Court found [appellant] involved in
committing a second degree murder. . . .
* * *
And, Your Honor, the State believes that based on the seriousnature of
the offense, Ms. B’srole init, and in holding her accountable for what she’s

%W e note that the Recommendation and the transcript of the disposition hearing held
on January 11, 2006, are not contained in the material s transmitted to us, but are contained
in the portions of the record considered in Julianna I.
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done, the State isgoing to ask that [appellant] be held, ordered to be held at the
Waxter facility until sheis 21.

After hearing a brief statement from Joyce Neal, the victim’s mother, the court
acknowledged “the grief and loss that the Neal family has endured,” noting: “I have no
sentence within my disposal that could even the score of thisincident.” It ruled:

Now, having found Julianna involved of second degree murder, this
case is back before me for final disposition. And that’s somewhat of a
misnomer, because this Courtwill maintain jurisdiction over thiscase until she
reaches the age of 21 or the case is dismissed before that; that is, the
jurisdiction terminated. | will continue to personally monitor this case until
she reaches 21 or until it's closed out.

* * *

Our state legislature has established [a] separate lexicon for juveniles,
which serves notice to the public that they are to be treated differently than
adults. For example, juveniles are not found guilty, but involved; not
convicted, but determinedto be delinquent; not placed injail or a penitentiary,
but in adetention facility.

The maximum incarceration that an adult could receve for a second
degree murder is 30 years. That would mean, were Julianna convicted as an
adult, she could serve or the Court would have within its power to keep her
incarcerated until sheturned 46, still arelatively young age when you consider
life expectancies. But yet, that would be 30 years down the road.

The maximum detention that ajuvenile can receivefor acase that’sin
juvenile court, where this caseis, isuntil they reach their 214 birthday. That
is a25-year difference.

The legislature has it enacted in the code the criteria for this Court to
consider when sentencing a juvenile, which | must follow. The Court must
balance objectives for children who have committed delinquent acts. | must
balance the public safety and the protection of the community, accountability
of the child to the victim and the community for the offense committed, and
the competency and character development to assist. . .the child. . .in becoming
a responsible and productive member of society when she does leave this
Court’sjurisdiction.



When we look at Prong No. 3, competency and character, | find that
Juliannahas been | eading, to this point, somewhat of adoublelife. We've had
counselors. We've had a lot of reports indicating that she is an exceptional
student and a lovely young lady the majority of the time that she is seen in
public, and | don’t doubt any of those.

However, the other sidewas brought to the attention of this Court in the
incident itself on September 23rd.

* * *

This is a tough case, because no amount of detention can even the
ledger, can set the score straight, can balance it. And that’s not what my job
is. That’s not what my authority allows.

[Appellant] asked that | consider home detention. And although | do
agreethat shewould do extremely well—infact, | think | could send her home
and put her on probation, and | suspect she probably would do very well. And
were we dealing with a shoplifting or a housebreaking or something along
those lines, State might even consent; Department may even ask for that.

The State, on the other hand, is asking me to sentence her to her 21st
birthday. It’sprematurefor that, because | must consider thedevel opment, the
char acter-building prong of my sentencing criteria along the way.

| do agree with the report of the psychologist, the Department of
Juvenile Services, and the State, that she needs to be in detention. . .out of the
community.

Public safety and protection of the community and accountability of the
child require that. And to my understanding, Waxter is the only maximum
security facility within this state [sic]. . .that has along-term program. . . . |
find that itis appropriate in this cas.

* * *

[T]herefore, I will find Julianna delinquent. | will place her at the
Alfred D. Noyes Children’ sCenter pending trander to the Waxter Children’s
Center for thelong-term placement. We'll see what happensin the next round,
the next chapter. | will not set a review date. I'll wait to hear from the
Department.!

*Thejudge added: “ Although my assignment is being changed for better or for worse,
(continued...)



The juvenile court subsequently issued a Disposition and Commitment Order, in
which it found that appdlant was delinquent and that “the best interests of both [appellant]
and the public would be served by continuing to remove [appellant] from her home
environment as it is contrary to the safety and welfare of [appellant] and the community
because she isaseriousrisk to herself and others.” It committed appellant to the custody of
DJS, “with the right of the custodian to consent to such medical, educational, and ordinary
treatment as may bedeterminedto bein [appellant’ s] best interest, subject to the further order
of this Court.” Further, it ordered that appellant “be detained at the Alfred D. Noyes
Children’s Center pending transfer [to] The Waxter Children’s Center for long-term

placement. . . .” The court also ordered appellant “placed and continued under the
jurisdiction and supervision of this Court. . ..”

OnJanuary 17, 2006,DJSfiled a“ Certification of Implementation.” It stated that “the
Treatment Service Plan for [appdlant], which was recommended by the Department of
Juvenile Services at a disposition hearing and approved by the Court. . .[w]as implemented

asof 01-17-06.”°

Appellant noted her first appeal to this Court, in which she claimed that the court

*(...continued)
I”’m going to maintain personal jurisdiction . . . over this case.” Asa result, all subsequent
ordersin the case have been issued by the same judge.

°In her reply brief, appellant arguesthat “[f]here is no indication in therecord that the
court ever formally adopted a treatment service plan for Ms. B.” The record of the
disposition hearing indicates, however, that the court adopted the Department’s initid
treatment service plan, which provided for detention at the Waxter Center.
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should have found her involved for manslaughter, not second-degree murder. Appellant did
not challenge the juvenile court’sinitid Disposition and Commitment Order, however. We
affirmed thejuvenile court’ sadjudication of delinquency. Julianna I, 177 Md. App. at 561.°

OnApril 7,2006, threemonthsafter appellant’ sinitial disposition hearing, appellant’s
DJS case manager submitted a Memorandum to the court regarding appellant’s*“ [e]ligibility
for outings and home passes.” The case manager noted that she had “informed the staff at
Waxter that Julianna must have all passes and outings Court approved.” In support of the
request for such permission, the M emorandum stated:

Julianna has done extremely well at Waxter to date. She earns 100% of her

points every day in the program. All members of the treatment team at Waxter

have very positive things to report about Julianna and her progress. She is

earning good grades and sheis respectful to the staff and her peers. Julianna

Is considered a role model in the program. Given this positive behavior,

Julianna has earned the “Purple Level”. On the Purple Level, students are

eligible for outings with staff members (movies, bowling, outside activities,

etc.) As well as passes with family. The passes increase in length as she

progressesin the program. At first, students complete two 2-hour passes, then

two 12-hour passes, then two 24-hour passes, and finally, two 48-hour passes.

However, DJS advised the court that the State’ s Attorney was “adamantly opposed

®Appellant argued in Julianna I that the court should have found imperfect self-
defense (which would have mitigated the murder to manslaughter), because “she was (1)
entitledto usesome degree of force to defend herself against an assault, and (2) used deadly
force under an honestly held—but objectively unreasonable—belief that such action was
necessary to prevent the victim from continuing the assault.” Julianna I, 177 M d. App. at
556 (emphasis in original). We upheld the finding of involvement on the basis of the
juvenile court’ s “express finding that appellant deliberately inflicted the fatal stabwound at
a point in time when she did not have a subjective belief that she was in danger of death or
serious injury.” Id. at 561.



to Juliannagoing on outings/passes.” According to the case manager, arepresentative of the
State’ s Attorney’ soffice stated that “ Julianna has only been at Waxter a short timeanditis
too soon to allow such passes. . . . [I]f the Court isinclined to grant the outings/passes, the
State would like a Review Hearing in the matter so that the victim’s family may be
present/heard.” The case manager stated that D JS “defers to the Court in this matter.”

The court denied the request for home passes and outingswithout a hearing; on the
bottom of the DJS Memorandum, the judge wrote: “Respondent has been adjudicated
delinquent of 2nd MURDER! Denied!!” (Capitalization and underlining in original). The
judgealso sent an Action M emo to the court’ sJuvenile Division Assignment Commissioner.
He marked with an “X” the box on the form next to the line, “No action to be taken at this
time.” In addition, he wrote “DENIED!!" at the top.

The following month, on May 17, 2006, appellant’s new DJS case manager, Niasha
John, filed another Memorandum with the court, requesting a home pass for appellant. Ms.
John reported:

Julianna continues to excel in the program and. . .she is doing exceptionally

well both behaviorally and academically. . . . Julianna is currently on the

highest level which isthe gold level at Waxter's. The entire treatment team

has stated that it isapleasureto work with Juliannaand that sheisaleader and

agrea help to the staff and the other girls in the program.

At this time, Waxter’s is requesting a home pass, based on her accelerating

progress in the program. The Department has enclosed a treatment progress

report and letter from Waxter’sin regardsto Julianna. Waxter’s feels that as

a part of her rehabilitation processit is essential for Juliannato participate in

outingsand the privilegesthat is[sic] availableto her. The outingsinclude but
are not limited to recreational activities. Other activities include those of an
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educational nature such as college tours, museums, etc. T he treatment team
feelsthat although theinitial request for ahome pass was denied, Julianna has
maintained cons stency and hasin fact continued to excel in the program.

A “Treatment Progress Report,” prepared by Dr. Keith Hannan, appellant’s
psychologig at the Waxter Center, was attached to the Memorandum. Dr. Hannan stated:

Juliana[sic] wasinvolved in an incident at a high school football game
in September of 2005, in which she was attacked by a group of girls, and
responded by pulling out a knife she had been given by a friend and stabbing
one of her attackers. The girl later died.

* * *

[P]rior to the killing in September, Juliana had no history of delinquent
behavior. She was an honor student, with no involvement in antisocial
activities. She enjoyed the role of peacemaker when others would squabble.
She took pride in being a positive influence on her friends. She reported a
close relationship with her mother and sister. Indeed, her mother visits twice
weekly, never missing a visitation time. Juliana has not abused drugs. In
essence, she displayed none of the risk factors for delinquency.

* * *

Talking about the killing has been very difficult for Juliana. She has
been very tearful. She clearly feelsvery badly about what happened. . .. She
continues to suffer from guilt. At thispoint, sheisstill struggling to figure out
how she is going to live with her involvement in the killing. Clearly, her
behavior during the incident does not fit with her values. She is able to
acknowledgethat she fearedfor her life during theincident and that she might
have been killed had she not used the knife. However, she reports that the
guilt is so difficult to bear that she wishes she had never had the knife even
though it might mean that she would have been killed.

Juliana’s behavior on the unit has been exemplary. She is a positive
leader, encouraging the other girlsto refrain from antisocial behaviors. Sheis
seen by all of her peers as a source of support. She regularly diffuses tension
that erupts betw een other girls. In groups, sheisareal asset, helping to get her
peers focused on group topicsin aproductive way.

I have seen enough of Juliana to believe that she represents no risk to

the community. She has no history of aggressive or antisocial behaviors, other
thanthekilling. Her behavior during theincident can be seen asan unfortunate
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responseto aterrifying situation. I have found no evidence of character defects
that would indicate a risk of future involvement in aggressive acting out.

The long-term secure program is a six to twelve month program. A key
part of the program involves a slow transition to the community. Girls earn
home passes through good behavior. The family must also be seen and
assessed for the home passes to take place. While on a pass, girls are
supervised at all times by their parents. Home passes allow girls supervised
time with their family during which they can practice new skills they are
learning in the program. If difficulties emerge, they are addressed in their
treat ment upon their return to the facility.

I believe home passes would assist Juliana in the healing process, while
at the same time, not compromising the safety of the community. (ltalics

added).

Six days later, the court denied therequest, again without a hearing. Then, on July 3,
2006, appellant’s DJS case manager sent a Memorandum to the court, requesting a
“Six-M onth Review Hearing” for appellant. On July 31, 2006, the judgesigned an “Action
Memo,” in which he again checked the box for “[n]o action to betaken at thistime.” He also
crossed out the section for scheduling areview hearing and inserted the words “do not” into
a portion of the form, which then read: “Please do not schedule the above captioned
petition(s) for. . .Review Hearing.”

On December 21, 2006, six members of appellant’s treatment team at the Waxter
Center, including Dr. Hannan, sgned a letter to the judge “to update [him] on the progress
of [appellant] inthe Long-Term Secure Program at the Waxter Center.” Theletter reiterated
many of the observations of Dr. Hannan’ sprior Treatment Progress Report, and included the

following additional statements:
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We believethat [appellant] has started to accept what happened and will find
away to integrate the events of that day into her life.

* * *
Juliana[sic] has poured her energy into her education. She earned the credits
necessary to graduate from high school. She competed in the Department of
Juvenile Services oratorical contest and won first place. She is currently
studying to take the SAT.

* * *
Juliana’ s crime w as extremely serious. While we function as arehabilitative
program, we also take seriously our role in protecting the community from
dangerousjuvenile offenders. We have subjected Juliana to careful scrutiny.
We have seen enough of her to believe that she represents no risk to the
community.

* * *
We are respectfully requesting permission for [appellant] to have a series of
home passes, which, if successful, will lead to her release from the
program. ... We believe Juliana has already received maximum benefit from
our program and isready to move onwith her life. We are very confident that
this youngster does not represent a threat to the community. lInstead, we
believe she will become aproductive adult who isan asset to her community.

(Emphasis added). The court took no action in response to the letter.

On March 28, 2007, appellant’ s case manager, Ms. John, sent another Memorandum
to the court, including a*“ Case Update and Request for aReview Hearing.” DJS attached to
the Memorandum afourteen-page psychological eval uation conducted on February 19, 2007,
by L aura Estupinan-K ane, Ph.D., apsychologist,” aswell asthe December 2006 letter from
appellant’ streatment team. Ms. John stated:

Julianna has continued to do well at the Waxter Center. Julianna has

earned all her high school credits and was able to graduate in October 2006.

Her commencement ceremony was held at the Waxter’ s[sic] Center in which
Waxter’s staff members, family, friends, and the education department were

"The report is discussed in detail, infra.
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in attendance. [Former DJS] Secretary Kenneth Montague was in attendance
aswell and spoke very highly of Juliannaand her achievements. . . . Julianna
took the [SA T] in January 2007 and received a scor e of 1550 out of 2400. . . .
Julianna has excelled scholastically, and has very high potential to be an
academic scholar. Theultimate goal isfor Juliannato be ableto transtion back
into the community and attend college. Juliannais currently taking an online
course at Anne Arundel Community College for I ntroduction to Psychology.

Julianna continues to be a positive role model and has been an
enormous help to staff members and teachers. At Julianna’s treatment team
meetingsstaff membershave nothing but positive thingsto say about Julianna.
She has been on Gold Level (which isthe highest level in the program) since
April 2006. Juliannahasqualified several timesfor the purple room which has
special privileges and isused to recognize excellent behavior in youth.

Juliannahas avery large family support system and they are present at
all treatment team meetingsand other family-oriented activitiesintheprogram.
She has also made great strides in therapy sessions. . . . The aftercare
treatment team is recommending that community visits be integrated as an
aftercare plan.

* * *

At thistime, the Department is requesting a Review Hearing to further

discuss options to assist her rehabilitation process.

A week later, on April 5, 2007, counsel for appellant also filed a Request foraReview

Hearing. The court granted the request, and the review hearing was held on June 18, 2007.

At the hearing, Donald DeVore, the Secretary of DJS, testified in support of DJS’s

recommendation. The court commented: “I think it’s the first time I’ ve had a Secretary

actually come to court and tegify. And obviously, it shows the level of interest that the

Department has [in Julianna].”

Secretary DeVore testified that he was “very impressed by the way that [appellant

has] conducted herself in our facilities . . .” He emphasized appellant’s academic
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achievements and her role as “an arbiter for disputes and conflict that’ s existed within the
facilities.” Notingthat appellant had “ completed thefirst phase of her treatment” under DJS,
“which was a period of confinement and treatment at Waxter Center,” the Secretary
explained: “And we're now at a point, Your Honor, where | think we need to give
consideration for that appropriate type of transitioning plan,” because appellant “represents
no further risk to our community. . ..” Secretary DeVore underscored the importance of an
“appropriate transition plan,” stating:

What I’ve learned, Your Honor, about our facilities. . .is that what
happenswithin our facilitiesisimportant, but [w hat] isal most more important
Is that there be an appropriate transition plan for kids when they’ re ready to
leave our facilities.

When you look at recidivism rates in our generd population, the
majority of kids that recidivate are . .kidswho come back into our system
because we haven’t done a good job of providing for transitioning.

The Secretary presented the transition plan recommended for appellantby DJS.? The
plan called for appellant to “gradually transition back to the community by successfully
attending AnneA rundel Community Col lege, homevisits, participati ngin family therapy and
continuing to participate in individual therapy,” with the ultimate goal, by the end of 2007,
of release from W axter to the custody of her mother on af tercare supervision. Secretary

DeVore explained that the home visit passes would progress from once-a-week day passes,

to overnight, and then to weekend passes, predicated on direct parental supervision at all

8DJS had submitted the proposal to the Court, in writing, prior to the hearing.
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times. The transition plan also provided a suggested course schedul e for appellant at Anne
Arundel Community College, and anticipated that “ Waxter will providetransportationto and
from. . .the [campus] daily.”® Further, Secretary DeVore indicated that DJS staff could
accompany appellant to classes, “if the Court saw that as necessary and appropriate.”
Additionally, the Secretary noted that, after appellant’ santicipated rel ease from the Waxter
Center in January 2008, “[s]he would continue under our supervidgon of probation .. . and
any conditions that the Court would consider appropriate to impose upon her at that time.”

The court questioned DeVore about the educationd options for appellant if she
remained at Waxter, including “undergraduate studies.” DeV ore responded: “ So far, Y our
Honor, she’s taken one [college] course, which was three credits in psychology. And that
was an on-line course at W axter, using the computers there. . . . But with on-line, it would
probably be one course at atime. . ..” Later, DeVore explaned that appellant had limited
access at Waxter to internet-accessible computers needed for on-line college courses.
Moreover, not all courses required for a degree program are available on line.

The following exchange is notewor thy:

[The Court]: And I’'m sure you're acutely aware that the legislature, in their

wisdom, have seen fit tha some individuals should be. . .detained until they

reach their 21st birthday, is that correct?

[Secretary DeVore]: Yes. Yes, Your Honor. I’'m aware of that.

°The plan contempl ated that Juliannawould be permitted to be on campusfrom 9 AM
to 2:30 PM, M onday through Friday. Id. at 34.
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[The Court]: And one thing I’ve heard echoed over and over, when | sat in
Juvenile. . .is that “Judge, he or sheis 18 now. We don’t have anything else

to offer for them.” . . . Let them go. . . . | don’t think the legislature
intended. . .for anyone to reach 18, just to be released, regardless of. . .the
offense.

[Secretary DeVore]: If that’swhat you thought | was proposing, Y our Honor,
I’m certainly not.

[The Court]: | didn’t think you were. ... What I’ m saying isyou’'ve looked at
the facilities. ... You found alot of them are woefully inadequate. ... And
you’'ve made alot of improvement. What steps. . .is the Department taking?
Or do you have the budget. . .to deal with these children, age 17 on.
Obviously, when they hit 18, they’re not juvenile. | mean they’re gill under
our jurisdiction, but they become adults. And we hear all too often, | believe,
that “ Judge, there’s really nothing else. We've finished the program.”. . .. |
guess what 1I’'m saying is the legislature could have said everybody should,
once they gart a program, should finish a program, and when the program is
over, then they should be rdeased. But they didn’'t say that. . .. So my
questionto you is, inthe alternative, if the Court doesn’t see fit, just given all
the alternaives what would there be for Ms. B.?

Inresponse, DeVoreoutlined several long-term plansfor improving theprogrammatic
capacity of DJS, and some of the institutional challenges that DJS faced. He also offered
comments concerning appellant and his “best thoughts about a transition plan” for her:

[S]peaking on behalf of the Department, we have no intention to shake
Juliannaloose. We're willing to structure something that we think would be
very reasonabletothe Court, to continueto maintain accountability of Julianna
while we also strive to improve her competence as a student.

* * *
| thought that snce she already has this exiging relationship with Anne
Arundel, given only one course, and since that’sin Maryland and we can very
closely supervisethat, | thought that going to thecommunity college was very

appropriate.

And | also think that the elements of thistrangtion plan are, too. And
asl said, we'renotlocked into thisplan. . .. If the Court’s concernisthatyou
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want our staff to accompany her to college, tha’s what we will do. If the

Court determines that they want alonger period of transition than January for

release, then that’s what we’ll do.

Dr. Hannan, appellant’s psychol ogist at Waxter, testified that he had been appellant’ s
therapist for the past 15 months. In that capacity, he saw her every week for one hour. He
noted that appellant al so participated in weekly group therapy, and her family has been very
involved in her treatment. According to Dr. Hannan, appellant’s treatment team
recommended appellant’ s transition to the community.

Dr. Hannan explained that appellant was committed to the “secure unit” at Waxter,
a 6 to 12 month program that requires completion of four levels. Describing appellant as a
“role model,” henoted that she“progressed as quickly asone can to the highestlevel.” Once
this “gold” level is achieved, explained Dr. Hannan, the program anticipates transitional
home visits. According to Dr. Hannan, such home passes area “key part of the program at
Waxter, involving a slow trandtion to the community.” Concerning home passes, Dr.
Hannan stated:

[Appellant] had earned them, according to the requirements of the program,

first of all. And | think, also, there was a feeling at that point that she had

progressed in her treatment to the point wherewe didn’t really see awhole lot

of other things that we could do for her in the facility. And sort of the next

logical step would be to begin some transitional visits.

In Dr. Hannan’s view, appellant “poses no security concern.” He considered

appellantquite“impressive,” and claimed hehad“ never seenanyonelike [her].” Dr.Hannan

alsotestified that the staff was having difficulty securing sufficent time for appellant on the
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Center’ s computer, which appellant needed to continue her college studies.

On cross-examination, the ASA asked Dr. Hannan whether he was aware of the
discrepancy between the court’s finding that appdlant did not act in self-defense and
appellant’ sclaim to the contrary. The following colloquy ensued:

[Dr. Hannan]: | think this case has already been tried. . . . What we have tried
to do is find out whether there are any anti-social qualities in this girl, and
whether sheis safeto beinthe community. | did not sit through thetrial. And
our job here at Waxter is basically to determine whether a girl is safe to
reenter the community. And that’s the determination that we’'ve made.

[The Court]: Let me just interject myself. But Doctor, that’s an important
consideration, isitnot? How you, at Waxter are viewing theindividual?. . . .

What | did isamatter of public record, and that’ s why sheé sthere. But
when you’re determining whether or not she poses a danger and should be
released, you obviously, | would think, would haveto tick through your mind
whether you thought it was justified or not. . . . Are you saying that that
doesn’t even enter into your condderation?

[Dr. Hannan]: No, it does, sir. But what | would say about that is a person’s
character is determined on what they do every day. And certainly, there are
extraordinary circumstancesthat people can come acrossintheir life, in which
they would engage in behaviors that are atypical for them. And it’s my
assessment that that’s what happened here: that we have a girl who was in a
situation that was extraordinary, and engaged in a behavior which is not
typical for her. ... Andyou know, we'vetried to make, we certainly hope for
that in all our girls, when we make determinations about their safety to return
to the community, we have left no stone unturned here. (Emphasis added.)

Appellant’s uncle, Nathaniel M., testified that he visits Julianna every Saturday and,
after she completed her high school education at Waxter, he worked with her in applying to
college. Mr. M. testified that Julianna had been accepted at several colleges, and had

received atotal of $325,000 in scholarship monies based on “academic ex cellence.”
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Niasha John, appellant’'s DJS case manager, testified that appellant’' s progress had
“been exemplary for thepast 17 months.” Shereported thatahome study of appellant’ s step-
father’s home was also satisfactory. Additionally, Ms. John confirmed that appellant had
only limited computer access at the W axter Center.

The State called the victim’ s mother and uncle to testify as to theeffect of the killing
on their family. The ASA also offered into evidence the evaluation of appellant conducted
by Dr. Estupinan-K ane, dated February 19, 2007.° Thejudge described Dr. Estupinan-K ane
as “one of the most outstanding psychologists that I’ ve ever had contact with. And | have no
trouble saying that. She’s amazing. And the Department is lucky that they still have her.”

Theevaluation by Dr. Estupinan-Kaneincludeda” Delinquent History” section, which
recounted, in detail, appellant’ s version of the incident, induding her claim that sheacted in
self-defense. Dr. Estupinan-Kane al so summarized theresults of several psychological tests
for “Personality/Emotional Functioning” and “Risk Assessment,” as follows:

The Revised Children’s Manifest Anxiety Scde (RCMAS)

is. . .designed to assess for the presence of anxiety. . . . Her
scores. .. suggest[] areduction in her overall level of anxiety.
* * *

ThePiers-HarrisChildren’ sSelf-Concept Scale, Second Edition (Piers-
Harris 2). . .generates self-concept and validity scales. .. . [H]er level of self-
esteem is comparable to that of most sudents in the norming sample.
* * *
The MACI [Million Adolescent Clinical Inventory] is. . .designed to
assess adolescent personality characteristics and clinical syndromes. . . .

“The evaluation was received over appellant’s objection that the State should have
subpoenaed Dr. Estupinan-K ane to testify. Appellant does not press this issue on appeal.
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Julianna’s MACI was valid although she was not forthcoming in responding
to the measure and attempted to present herself in a somew hat unrealistically
positivelight. Nonetheless, personality patterning reflects an egocentric and
potentially attention-seeking adolescent. Julianna’s profile suggeststhat she
may appear entitled. Her profile suggests that sheis self-confident and she is
likely accustomed to admiration and doting by adult figuresin her life. Sheis
likely to be strongly self-reliant and may be overly confident that things will
work out wdl without any need on her part to engage in reciprocal social
interactions. However, her profile also suggests that she has a strong need for
affection and thus she may engage in manipulative or attention-seeking
behaviors in order to ensure that her needs for attention are met. Julianna’'s
profile suggests that she islikely to be somewhat submissive and tha she may
avoid condemnation by others by behaving in a controlled and perfectionistic
manner. However, angry feelingsmay occasionally break through her external
control. Julianna sprofile al so suggeststhat sheissomewhat indifferenttothe
needs and concerns of others. . . . A4 mild predisposition to continued
delinquent behavior is suggested.
* * *

The YLS [Youth Level of Service] is. . .designed to assess a youth’s
level of risk for future delinquent activity. Julianna’sscore. . .suggests she is
at low risk for continued delinquent involvement.

* * *

The Structured Assessment of Violence Risk in Youth (SAVRY) isa
checklist of risk factors derived from the professional literature pertaining to
youth violence and allows for consideration of developmental [sic] and the
dynamic natureof risk. The SAVRY iscomprised of 24riskitems.... Based
on systematic review of the risk factors identified by the SAVRY, Julianna
appears to be at low risk for future violence. ... (Emphasisadded.)

In summary, Dr. Estupinan-Kane made the following observations:

Based on prior assessment, Julianna appears to be functioning in the
average range of intelligence. . . . Overall, Julianna manif ests no significant
cognitive deficits.

Julianna presents as a likeable and engaging adolescent but testing
suggests that she is rather egocentric. . . . Julianna’'s primary coping
mechanism appeared to beavoidance. . .. Juliannahas maintained appropriate
behavior throughout her placements at Noyes Children’sCenter and Waxter.
She expressed regret for her actions on the day in question but continues to
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maintain that she was acting in self-defense. Julianna appeared forthcoming
regardingher involvementin physical altercationswith peersand admitted that
prior to the incident in question she did not view fighting as of significant
consequence. Testing suggestsJuliannais currently attempting to remain at
a distance from emotionally charged situations, which may reflect her
realization that overw helming emotion can cloud her judgment. Based on her
behavior over the last year, Julianna does not appear to be at significant risk
for continued aggressive behavior. She reasonably sated that she does not
think it would be appropriate for her to immediately return to the community.

(Emphasis added.)
Further, Dr. Estupinan-K ane made several recommendations, includingthefollowing:

1. Consideringtheseverity of Julianna’ s prior behavior and her consistent
compliance with the rules of placement, it is felt that a gradual
transition from placement to the community would be appropriate.
Julianna requested permission to participate in home visitation with
potential later release from Waxter. Thus, it is recommended that
consideration be given to allowing her to have home passes of
increasing length predicated on her gppropriate behavior during the
passes and the family’s compliance with the parameters of the passes.
However, Juliannashould be directly supervised by an adult at all times
while on home pass. . . .

2. It is recommended that Julianna continue participating in individual
psychotherapy and sessions be focused on victim impact, accurate
recollection [of] the incident in question to the extent possble,
dissolution of avoidance asaprimary coping mechanism and continued
reinforcement of appropriate coping skills.

3. Juliannacould derive benefit from completing the on-line courses she
is registered for. It would be beneficial for Julianna to continue her
effortsin applying to college.

The court then heard argument of counsel. Counsel for appdlant asserted: “ There has

been not a scintillaof evidence presented in this courtroom that this child has exhibited any

threat to anybody in the past 17 months So we’d ask the Court to begin the institution of
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home passes.” Appellant’s counsel also presented “a separation of powers and executive
function argument,” stating:

[T]he legislature has determined that the Department of Juvenile
Services. . .is to administer the program of reform and rehabilitation and
treatment in the juvenile facilities.

* * *

The Department has instituted a program of treatment at Waxter. . . .
Part of the program at Waxter, and a very key component of the program at
Waxter, istheinstitution of home passes. Children cannot complete Waxter’s
program without participating in those home passes. And this Court has
denied her that opportunity.

* * *

| respectfully argue to the Court that it is the Department of Juvenile
Services' position, by way of what the legidature has given them in terms of
their administration of their program of treatment, to make that determination.

* * *

Waxter can offer her nothing more in terms of rehabilitation and/or
treatment, except for the institution of home passes, the beginning of family
therapy, and the transition back to the community.

When the Court denied those. . .requests, the Court interfered with the
executive branch’s delegation of powers.

Counsel for DJS argued: “[A]tthistime a plan of higher education, family therapy,
and gradual community reintegration is the best way to. . .accomplish the balance [of the]
factorsthat is envisioned by the statute.”

The ASA urged the court to deny the request of DJS and appellant, arguing that “the
rehabilitation that [appellant] iscurrently receiving at Waxter [does not show] that Ms. B.
isaccepting remorse for what the Court found that she’ sdone.” Rather, counsel contended:

It's Ms. B. accepting remorse for just being put in a situation where

she. . .had no choice but to stab KanishaNeal. And Your Honor, the factsin
the trial showed that was clearly not the case: that she had a knife, had a one-
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on-one fist fight, and she stabbed K anisha Neal.

That’s what the rehabilitation should be geared to. That’swhat Ms. B.
should be accepting accountability for. And not until she starts to show
remorse for that, accepts responsibility for that. . .can we ever say that she's
being held accountable to the family of Kanisha Neal.

The court then ruled:

| presided over this lengthy trial and read all the reports. And it didn’t
take much to jog my memory on all of the factsin the case.

JuliannaB., born December 18th, 1989. She’'s 17 years old. She was
detained on September 23rd, '05, first at Noyes and then, as we heard, at
Waxter. That’s been atotal of 21 months. If she were to be detained until her
21st birthday, the total would befive and a quarter years. Her life expectancy
probably is every bit of 80. So if she were detained till [sic] 21, she would
have approximately 59 years left of life.

This murder took place on September 23rd, 2005. Julianna, you were
15 at the time. In the past 21 months, you have used your time wisely and
productively. All reports have been positive, and | have not heard of any
infractions. Y ou havereceived your high school degree,and you’ re now taking
a college course. Y ou, with the assigance of Waxter and DJS, are preparing
yourself academically for the challenges of adulthood. I’ve even found, with
the testimony today, that you are a calming influence at Waxter. So, you're
more than an idle participant there; that you are making the best of your
situation there.

| have read your psychological reports, prepared by Dr. Kane. Her
positive assessments are that you're functioning in the average range of
intelligence. You possess no cognitive deficits. You 're likeable, engaging, and
don’t appear to be at significant risk for continued aggressive behavior.

On the negative side, she states that the testing suggests that you're
rather egocentric, and your primary coping mechanism appears to be
avoidance. The MA CI tests suggest you may appear entitled, and you may
engage in manipulative and attention-seeking behavior, to see that your needs
for attention are met. Testing also indicates that you' reindif ferent to the needs
and concerns of others and you still maintain that you acted in self-defense.
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A delinguent act means an act which, if the crime was committed by an
adult, it would be a crime. If you were 18 when you had committed this
second-degree murder, you would be facing up to 30 years at the Department
of Corrections.

During your short 15 years in life, before this murder on September
23rd, you exhibited two very distinct and different personalities. One side of
you placed you on the honor roll and merited the admiration of several
teachers. Your other side was sneaky, dishonest, combative and vulgar.

In ninth gradeyou were suspended for not reporting that your sister and
afriend had gone into another girl’s locker and took her purse and money. By
your own admission, you were involved in three to four physical fights.

On September 9th, just two weeks prior to your encounter with Missy
Neal, you, along with some of your friends, followed amother and her children
from the Sherwood game to their car, taunting them. And you personally
opened the car door and spit inside at them. Asthey drove away, you threw a
bottle of water at the car and shouted “I’ m going to get her. Thisisn’'t over.”

On September 23rd, 2005, on the night of the incdent, you armed
yourself with a knife and secreted it on your person. Your fight with Missy
was one-on-one. . .. When Missy was getting the better of you, you plunged
your knife into her heart and left her to moan, gag, fall and die.

After you had the presence of mind to pull your dagger from Missy’s
heart, you proclaimed, boastfully, that you “ stabbed that fat bitch.”

| found that there was no self-defense. And the police officer’'s
description of you, and the picture taken of you after the fight, corroborated
that.

After you returned, you feigned innocence and ignorance. At the police
station, you lied, over and over, and even implicated one of your friends,
saying that she had given you the knife, which | did not believe.

| don’t think you comprehend the catastrophic consequences of your
conduct. It’s true, most teenagers ar e self-absorbed. And it’s understandable
that even someone who is directly responsible for a 15-year-old girl dying
would focus primarily on how the incident aff ected her.
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Courts & Judicial Proceedings [8 3-8A -02] mandates to this Court—
and thisis by the legislature—what the purposes and the construction of the
juvenile justice system is. The juvenile justice system must bdance the
following: public safety and the protection of the community; accountability
of the child to the victim and the community for offenses committed. It must
also balance competency and character development, to assist children in
becoming responsible and productive members of society.

| think character can best be described as what one does when no one
islooking.

| have alwaysdivided juvenile casesinto two categories. First, juvenile
offenses committed by juveniles, such as shoplifting, possession of drugs,
assault; car theft; and adult offenses committed by juveniles. Murder is the
most egregious of those.

* * *

| have considered strongly the testimony of Mr. Secretary, Mr.
DeVore. ... | have never heard of the Secretary coming forward. And if you
couple his testimony with Dr. Hannon [sic], you have a complete team. Y ou
not only havefamily members, but you havethe entire Department of Juvenile
Services interested in your case. And | believe tha you will be given every
opportunity with this treatment team to succeed.

| don’t doubt the sincerity of any of the reports, and | don’t doubt that
the recommendations are not well thought-out by the Departments [sic], and
that you've exhibited the type of conduct where you are, which in their
opinion, would require you to take the next step, which would be transition
into the community.

And | appreciate Secretary DeVore's interest in your case. And
obviously, he’'ll be taking a fresh look at the Department of Juvenile
Services. ... It'satough job. ... We ask our schools to do more than they
can do, and we certainly ask the Department of Juvenile Servicesto do, in alot
of the cases, more than they can do.

| think ayear, a couple, | guess it was about a year, maybe two years
ago, shutting down Hickey was a good first step. But we can’t shut down all
facilities, because the publicdoes need to be protected, and they need to know
that when juveniles commit adult offenses, that society will consider that and
they’ll consider protection. A nd although the strong emphasis on a juvenile
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IS to consider rehabilitaion, there is also a concern of the community, and
accountability. And | read you what the legislature has mandated that this
Court consider.

I’ve considered the safety and protection of the community. Peoplein
this county should be able to send their children off to a high school football
game on a Friday night without a second thought about their safety.

Julianna must be accountable. Twenty-one months in detention is
woefully inadequate. Missy, her family, and the citizens of this county deserve
more accountability than 21 months.

Julianna, your character development has a long way to go. I only hope
it is fully developed when you turn 21. You do need to develop compassion,
selflessness, respect for others, appreciation of life, and an understanding of
how lucky you are, and a deep understanding of what your conduct caused.
When you do get released, | want you ready to be a law-abiding citizen, a
law-abiding, productive, generous, compassionate, and model citizen.

| certainly don’t believe, because onelife hasbeen lost, that another one
should also be lost. | want you to be well educated, productive, happy, and a
model citizen. | want your adultlifeto be filled with dl the opportunities that
this great country affords.

I am not being punitive, but just. The responsibility is now on your
shoulders, Julianna. Y ou have the choice to make the best of a bad stuation.
Y ou can focus all your energies on being the best person you can be, or you
can spend your time thinking about what you’' re missing. It’s up to you.

I therefore deny the Department’s and the respondent’s motion for
Julianna to be released into the community, or to have any furloughs or
weekend passes or transitions. Julianna is to be held in a secure facility which
will continue to educate her and will continue to build her character. If the
Department can’ t meet these needsnow, hopefully, they will continueto strive
to give youthe opportunity, which they have already done, such as continuing
your further education.

... Themotionisdenied. (Emphasis added.)

Accordingly, on June 18, 2007, the court issued a Continued Commitment and
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Transportation Order (“CCTQO”). It provided, in part:
[T]his Court
FINDS:
1. The Respondent is a danger to others.
2. That pursuant to section 3-8A-02 of the Courts and Judicial
Proceedings Article of the Annotaed Code of Maryland,
detention at a secure facility is necessitated.

Therefore itis. . .

ORDERED that the Respondent. . .shall be transported via secure
transportation to be detained at Waxter Children’s Center under the direction
of the Maryland Department of Juvenile Services for continued detention,
education, and character development; and it is further
ORDERED that the Respondent shall continue to be committed to the
Department of Juvenile Services for such medical, educational, and ordinary
treatment as may be determined to bein the Respondent’ s bestinterest, subject
to further Order of this Court. . . .
We shall include additional facts in our discussion.**
II. DISCUSSION

A. Statutory Background

We begin our analysiswith areview of the statutory framew ork that governsjuvenile

delinquency proceedings. Maryland has adopted “aseparate system for juvenile offenders,

civil innature.” In re Victor B., 336 M d. 85, 91 (1994); see also In re Areal B., 177 Md. App.

“Appellant also challenged the terms of her continued commitment in a separate
habeas corpus action. After the circuit court rejected appellant’s claim that she was
unlawfully confined, she noted a separate appeal to this Court. See Julianna B. v. Dept. of
Juvenile Services, NO. 1545, Sept. Term 2007 (submitted on brief, April 7, 2008).
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708, 714 (2007) (“Juvenile causes are civil, not criminal proceedings.”). The Juvenile
CausesAct (the“Act”), codified at Md. Code (2006 Repl. Vol., 2007 Supp.), 88 3-8A-01 et
seq. of the Courtsand Judicial ProceedingsA rticle (“C.J.”), “grant[s] jurisdictioninjuvenile
courts over young offenders and establish[es] the process for treating them, to advance its
purpose of rehabilitating the juveniles who have transgressed to ensure that they become
useful and productive members of society.” Lopez-Sanchez v. State, 155 Md. App. 580, 598
(2004), aff’d, 388 M d. 214 (2005), cert. denied, 546 U.S. 1102 (2006). See also In re John
M., 129 Md. App. 165, 189-90 (1999). The Act isto be “liberally construed to effectuate
[its] purposes.” C.J. 8 3-8A-02(b). Chapter 11 of the Maryland Rules, titled “ Juvenile
Causes,” contains provisions pertinent to the A ct.

Under C.J. 8 3-8A-01(/), adelinquentactisan act that“would beacrimeif committed
by anadult.” A delinquent childisachild “who hascommitted adelinquent actand requires
guidance, treatment, or rehabilitation.” C.J. 8 3-8A-01(m). C.J. 8 3-8A-02(a) setsforth the
purposes of the Act with respect to a child who has committed a delinquent act:

(1) To ensure that the Juvenile Justice System balances the following

objectives for children who have committed delinquent acts:

(i) Public safety and the protection of the community;
(ii) Accountability of the child to the victim and the community
for offenses committed; and

(iii) Competency and character development to assis children
in becoming responsible and productive members of society;
* * *
(4) To provide for the care, protection, and wholesome mental and physicd
development of children coming within the provisions of this subtitle; and to
providefor aprogram of treatment, training, and rehabilitation consistent with
the child’ s best interests and the protection of the public interest;
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(5) To conserve and strengthen the child’ s family ties and to separate a child
from his parents only when necessary for his welfare or in the interes of
public safety;

(6) If necessary to remove a child from his home, to secure for him custody,
care, and discipline as nearly as possible equivalent to that which should have
been given by his parents;

(7) To provide to children in State care and custody:
(i) A safe, humane, and caring environment; and
(ii) Accesstorequired services. . . .

A finding of delinquency embodiesatwo-step process: an adjudicatory hearing, under

C.J. 8 3-8A-18, at which “the dlegations . .that the child has committed a delinquent act
must be proved beyond a reasonable doubt,” and a later disposition hearing, under C.J.
§ 3-8A-19, to determine “(1) Whether a child needs or requires guidance, treatment, or

rehabilitation; and if so (2) The nature of the guidance, treatment, or rehabilitation.” C.J. 8 3-

8A-01(p). We explained in In re Charles K., 135 Md. A pp. 84 (2000):

“The process by which a child is determined to be ddinquent consists of a
two-step procedure: an adjudicatory hearing, then adisposition hearing. Only
after the adjudicatory judgefindsthat the child has committed adelinquent act
and the dispositional judge finds that the juvenile is in need of guidance,
treatmentor rehabilitation, canajuvenilebeclassified asa‘ delinquent child.””

Id. at 93-94 (quoting In re George V., 87 Md. App. 188, 190-91 (1991)) (emphasisdeleted

from Charles K. and George V.).

In making its dispostion, the court has arange of optionsthat it may consider. One

option is provided by C.J. 8 3-8A-19(d)(1)(ii), which states in part, that the court may

“commit the child to the custody. . .of the Department of Juvenile Services. . . on terms that
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the court considers appropriate to meet the priorities set forth in [C.J.] § 3-84-
02. . .including designation of the type of facility where the child is to be
accommodated. . . .” (Emphasis added.) Alternatively, the court may place the child on
probation or under supervision, C.J. 8 3-8A-19(d)(1)(i); order the child and/or parents to
participate in rehabilitative services, C.J. 8 3-8A-19(d)(1)(iii); or commit the child to the
custody of the Department of Health and Mental Hygiene or another public or licensed
private agency. C.J. 8 3-8A-19(d)(1)(ii). C.J. 8 3-8A-19(c) provides. “The prioritiesin
making a disposition are [to be] consstent with the purposes specified in § 3-8A-02. .. ."

In addition, on disposition the court “may adopt a treatment service plan. . ..” C.J.
8§ 3-8A-19(d)(2). A treatment service plan is “a plan recommended at a disposition
hearing. . .by [DJS] to the court proposing specific assistance, guidance, treatment, or
rehabilitation of a child.” C.J. 8 3-8A-20.1(a)(1). If the court adopts a treatment service
plan, DJS “shall ensure that implementation of the. . . plan occurs within 25 days after the
date of disposition,” and “shall certify in writing to the court within 25 days after the date of
disposition whether implementation . . . has occurred.” C.J. § 3-8A-20.1(b)(2), (3). As
noted, in the case sub judice DJS filed such a certification on January 17, 2006.

Further, the Act providesthat, “[i]f the court obtains jurisdiction over a child under
this subtitle, that jurisdiction continues until that person reaches 21 years of age unless
terminated sooner.” C.J. 8 3-8A-07(a). In addition, an order committing a child to the

custody of DJS “is effective for an indeterminate period of time,” subject to the limitaions
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that it may not exceed three years from the date entered (although it may be renewed by the
court on its own motion or that of DJS), and that it is no longer eff ective after the child
reaches21 yearsof age. C.J. 8 3-8A-24. Moreover, under certain conditions, C.J. 8§ 3-8A-26
authorizes the court to “make an appropriate order directing, restraining, or otherwise
controlling the conduct of a person who is properly bef ore the court under this subtitle.”
B. Motion to Dismiss Appeal

We first consider the State’s motion to dismiss this appeal. The State contends that
“[t]hejuvenile court sdiscretionary ruling declining to alter thedisposition in JuliannaB.’s
case does not constitute a final appealable order.” But, the State’s brief is devoid of any
reason or explanation for this condusory assertion.*

At oral argument, we repeatedly asked the State to explain the basisfor its position
that the CCTO is not reviewable; the State was unable to articulate a clear rationale for its
position. The State offeredthat Title 11 of the Maryland Rules contains “ built-in provisons

for periodic review” of juvenile commitments, and suggested that unspecified ills would

>The State cites/n re Levon A., 124 Md. App. 103, 122-25 (1998), for the proposition
that “[t]he final, appealable order in adelinquency caseisthe juvenile court’ s disposition.”
But, Levon A. did not concern a juvenile court’s decision declining to modify or vacate a
prior order. In that case, we distinguished between a master’s recommendations and the
subsequent order of a juvenile court adopting them, and observed that “the report of the
juvenile master was not a final order of the circuit court,” id. at 121, but that it was “the
judge’s final order, not the master's report, recommendations, or proposed order, that
[appellants] have challenged here.” Id. at 122 (emphasisin original). In concluding that the
juvenile court’s order was appealable, id. at 123-25, we expressed no view on the
appealability of a decision by a juvenile court whether to modify or vacate an earlier
dispositional order.
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result if every order emanating from that review process were appealable. The State also
suggested that the CCTO isanalogousto the order of athree-judge panel of the circuit court
onreview of acriminal sentence. See Md. Code (2001, 2007 Supp.), 88 8-101 et seq. of the
Criminal Procedure Article. Wedo not agreewith that contention. Cf. In re Victor B., supra,
336 Md. at 95-96 (“[ C]riminal rulesof procedureareinapplicabletojuvenileproceedings.”).
In any event, we glean from the State’s brief and oral presentation that the State views the
CCTO as an interlocutory order because the juvenile court retains revisory power over the
disposition.

Appellant responds that the juvenile court’s order is appealable, either as a final
judgment or asan interlocutory order under C.J. 8 12-303(3)(x), which permits the appeal
of any order “[d]epriving a parent, grandparent, or natural guardian of the care and custody
of his child, or changing the terms of such an order.” 3

To the extent that the State’s argument suggests that the continued jurisdiction and
revisory power of the juvenilecourt precludesreview of its denial of the motion to modify
the disposition, we reject the contention. We conclude that the CCTO hereisanappealable

final judgment. We explain.

Generally, an appellate court obtains jurisdiction only when an appeal is taken from

3Certain interlocutory orders are appealable under C.J. § 12-303. Moreover, the
common law “collateral order doctrine” permits review of non-final orders in certain
circumstances. See, e.g., County Comm’rs for St. Mary’s County v. Lacer, 393 Md. 415,
427-31(2006). Because we determinethat the CCTO isappeal able under § 12-301, we need
not determine w hether § 12-303 or the collateral order doctrine apply.
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afinal judgment entered in the trial court. C.J. 8§ 12-301 (“The right of appeal exists from
afinal judgment....”). See Taha v. Southern Mgt. Corp., 367 Md. 564, 567 (2002) (“ Taha
II’); O'Brien v. O'Brien, 367 M d. 547, 554 (2002); Philip Morris Inc. v. Angeletti, 358 Md.
689, 713 (2000). As we said in Jenkins v. Jenkins, 112 Md. App. 390, 399 (1996), cert.
denied, 344 Md. 718 (1997), “[t]helongstanding rule in this State deems the existence of a
final judgment as a jurisdictional fact prerequisite to the viability of an appeal.”

Maryland Rule 1-202(n) defines “judgment” as “any order of court final in its nature
entered pursuant to these rules.” See Niemeyer and Schuett, MARYLAND RULES
COMMENTARY 486 (3d ed. 2003, 2007 Supp.). A final judgment is one that “terminates the
case inthetrial court, and for which the court hasentered ajudgment on the docket.” Taha
11,367 Md. at 567-68. See Claibourne v. Willis, 347 Md. 684, 691 (1997); Board of Liquor
License Comm 'rs for Baltimore City v. Fells Point Cafe, Inc., 344 Md. 120, 127-28 (1996).
If the record suggests that thetrial court intendsto take further action to dispose of a case on
the merits, the order ordinarily isnotregarded asfinal. See, e.g., Anderson v. Anderson, 349
Md. 294, 297-98 (1998) (dismissing an appeal because “ the trial judge anticipated further
findings and recommendations from [a] master before entering a find judgment”). The
Court of Appeals explained in In re Samone H., 385 Md. 282, 297-98 (2005) (internal
citations omitted):

For thetrial court’ sruling to be afinal judgment it must either determineand

conclude the rights of the parties involved or deny a party the means to

“prosecut[e] and defend[] his or her rights and interests in the subject matter
of the proceeding.” In considering whether a particular court order or ruling
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constitutes an appealable judgment, we assess whether any further order was
to be issued or whether any further action was to be taken in the case.

It is well established that the court’s original dispositional order in a juvenile
delinquency proceeding is afinal, appealable judgment. See In re George V., 87 Md. App.
188, 191 (1991) (“[A]fter the determination as to appropriate disposition is made. . .the
Juvenile Court’s action become[s] afinal judgment.”); In re Sorrell, 20 Md. App. 179, 184
(1974) (“The disposition hearing was a final hearing. [A]n appeal to this Court lies. . ..").
This is so, even though the juvenile court has continuing jurisdiction over a juvenile
delinquent, C.J. 8 3-8A-07(a), and the respondent is not “ put out of court.”

The appeal ability of an order modifying, vacating, or declining to modify ajuvenile
delinquency disposition, however, appears to be a question of first impression in Maryland.
To be sure, Maryland appellate courts have decided appeals from such orders. See, e.g., In
re Demetrius J., 321 Md. 468, 478-80 (1991) (on appeal from juvenile court’s denial of
motion to vacate or modify its order, holding that juvenile court had no authority to dictate
particular facility for juvenile’s commitment); In re Leslie M., 305 Md. 477 (1986) (holding
that juvenile court “has the authority to vacate a prior order adjudicating a child to be
delinquent after thesuccessful completion of aperiod of probation”); In re Glenn H., 43 Md.
App. 510 (1979) (on appeal from juvenile court’s commitment order, entered pursuant to
hearingfor “review of commitment for placement,” reversing and remanding where juvenile
was not represented by counsel nor advised of hisright to counsel at review hearing). But,

those decisions have reached the meritswithout squarely addressing whether such an order
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is appeal able.

We perceive the CCTO in this case to have been entered pursuant to the court’s
revisory authority under Rule 11-116. It provides, in part:

Rule 11-116. Modification or vacation of order.

a. Revisory Power. An order of the court may be modified or vacated if the
court findsthat action to be in the bestinterest of the child or the public except
in cases involving commitment of a child to the Department of Health and
Mental Hygiene for placement in a State mental hospital. In casesinvolving
such commitment the court shall proceed asprovided in Rule 11-115.

b. Sua sponte or on petition. The court may proceed under section a. of this
Rule on its own motion, or on the petition of any party or other person,
institution or agency having supervision or custody of therespondent, setting
forth in concise terms the grounds upon which the rdief is requested. If the
court proceeds on its own motion, the order shdl set forth the grounds on
which it is based.

Cc. Hearing—When required. If the relief sought under section a. of this
Rule is for revocation of probation and for the commitment of a respondent,
the court shall passan order to show cause why therelief should not be granted
and setting a date and time for a hearing. T he clerk shall cause a copy of the
petition and Show Cause Order to be served upon the parties. In all other
cases, the court may grant or deny the relief, in whole or in part, without a
hearing. . . .I*

“In In re Leslie M., 305 Md. at 478, the Court denied a motion to dismissthe appeal,
stating: “[W]e do not view the motions[to revisit prior delinquency findings| asrequestsfor
modification; we believe they are motions to vacae.” The Court cited no authority for the
propositionthat denial of amotion to vacate is appealable, but denial of a motion to modify
is not appeal able.

*In responding to the State’s Motion to Dismiss, appellant locates the authority for
the juvenile court’sreview in Rule 11-115(c)(3). It requires, in part, periodic review of “[a]
commitment order issued under section b of this Rule,” to assess whether modification or
revisionisnecessary. Rule11-115(c)(3), however, appliesonly to commitments of juveniles

(continued...)

36



Accordingly, wemust determinewhether thecourt’ scontinued jurisdictioninjuvenile
cases, coupled withitsrevisory pow er, rendersthe denial of a motionto modify non-final for
purposes of appeal.

We pause to point out that in the CCTO the juvenile court never explicitly ordered
DJS to deny appellant the privileges that are generally part of its treatment plan, reward
system, or behavior modification program, such as home passes and attendance at college.

Rather, the court ordered that appellant “ be detained at Waxter Children’s Center under the

'3(_..continued)

to State mental health facilities. The predecessor to Rule 11-115(c) was enacted on an
emergency basisin responsetoJohnson v. Solomon, 484 F. Supp. 278 (D. Md. 1979), which
held unconstitutional “the absence of a mandatory review of juveniles committed to mental
institutions by juvenile courts,” and ordered changesin Maryland’s juvenile procedures to
addressthe deficiency. Id. at 313 (emphasisadded). See 68th Report of the Standing Cmte.
on Rules of Practice & Procedure (March 19, 1980) (proposing and explaining rationale for
rule changes, including the addition of Rule 915(c), later recodified as Rule 11-115(c)).

If readinisolation, Rule 11-115(c)(3) would seemto apply to any commitment order.
But, we must read this provison in concert with the larger scheme of rules of whichitisa
part. See State v. King, 400 Md. 419, 429 (2007) (“* W ith respect to the interpretation of the
Maryland Rules. . .[t]he canons and principleswhich wefollow in construing statutesapply
equally toaninterpretation of our rules. ... Topreventillogical or nonsensical intepretations
of a rule, we analyze the rule in its entirety, rather than independently construing its
subparts.’”) (citation omitted). Rule 11-115(c)(3) isobviously part of Rule 11-115(c), which
Is titled “Placement in a State mental hospital.” Subsections (c)(1) and (c)(2) explicitly
pertain to standards for evaluation and commitment to mental health facilities.

The language of Rules 11-115(c) and 11-116(a), the grant of general revisory power
over juvenile digpositions (which specifically exempts mentd facility commitments “as
providedinRule11-115"), coupled with the history of Rule 11-115(c)’ senactment, persuade
usthat Rule 11-115(c)(3) applies only to commitments to State mental health facilities. As
appellant was not so committed, it has no application here.
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direction of [DJS] for continued detention, education, and character development[.]”
Nevertheless, it is apparent from the record that DJS, appellant, the State, and the court
believedthat court approval wasrequired in order for DJSto accord such privileges. Indeed,
thereview hearing was held to consider the request of DJS and appellant for privileges. And,
at the conclusion of its bench opinion, the court stated: “I...deny theDepartment’sand the
Respondent’s motion for Julianna to be released into the community, or to have any
furloughs or weekend passes or transitions. Juliannais to be held in a secure facility. . . .”

Because the court’s CCTO did not expressly allow such privileges, and ingead
ordered continued detention, the order constituted a denial of the requests. The parties
understood the clear implication of the court’s order: DJS was not permitted to provide
Julianna with the privileges that it believed were appropriate to her progress and
rehabilitation. Accordingly, we shall consider the CCTO as the functional equivalent of an
express directive denying such privileges.*

We return to the State’s implied suggestion that the CCTO is deprived of finality

because of the court’s continuing revisory power. Arguably, an enrolled judgment in acivil

®In In re Justin D., 357 Md. 431, 445 (2000), the Courtsaid: “[l]tisthewritten order
that constitutes the judgment of the court [and therefore] the order itself must be clear and
must ex press the court’ s decision.” The Court explained, id. (citation omitted):

“The extemporaneous recitation of multiple or complexrulingsfromthebench
may be fine for letting the parties and their attorneys know what the court’s
decision is in the case, but as it is the actual judgment that will govern the
conduct, fortunes, and affairs of the parties, the court must be especially
careful that the judgment itself is clear, complete, and precise.”
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caseisequally “non-final,” to alimited degree; under Rule 2-535(a), the court may “exercise
revisory power . . . over the judgment” on motion filed within 30 days after entry of
judgment, and under Rule 235(b), thetrial court hasrevisory power “[o]n motion of any party
filed at any time,” in the event of “fraud, mistake, or irregularity.” (Emphasisadded.) Yet,
thefact that the trial court retains this measure of control over itsjudgment does not deprive
the judgment of finality for appeal purposes. Similarly, child custody and support ordersare
generally appealable, although such orders may be revised to advance the best interests of
the child. See Md. Code (2006 Repl. Vol., 2007 Supp.), 8 8-103(a) of the Family Law
Article ("F.L.”). See, e.g., Frase v. Barnhart, 379 Md. 100, 112 (2003). Rule 11-116is
certainly no broader than F.L. 8§ 8-103(a), which grants a triad court revisory power over
orders concerning child custody and support.

By analogy, Frase v. Barnhart, isinstructive asto the appealability of orders entered
pursuant to the court’ s revisory power under Rule 11-116. In the context of contested issues
of child custody under the Family Law Article, the Court observed, 379 Md. at 111-112

(some internal citations omitted):

Child access . . . orders are ordinarily of two types. The normal
progression of a contested child access case is for there first to be a pendente
lite determination. . . . A pendente lite order isnot intended to havelong-term

effect. . ..

At some point, hopefully with dispatch, theissue comesbeforethe court
for “final” resolution. . . .

Because the court retains continuing jurisdiction over the cusody of
minor children, no award of custody or visitation, evenwhenincorporated into
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ajudgment, isentirely beyond modification, and such an award therefore never
achieves quite the degree of finality that accompanies other kinds of
judgments. Nonetheless. . .“[a]n order determining custody must be afforded
somefinality, even though it may subsequently be modified when changes so
warrant to protect the best interest of the child.” See also Hardisty v. Salerno,
255 Md. 436, 439, 258 A.2d 209, 211 (1969) (“[W]hile custody decrees are
never final in Maryland, any reconsderation of a decree should emphasize
changes in circumstances which have occurred subsequent to the last court
hearing.”). In Haught v. Grieashamer, 64 Md. App. 605, 611, 497 A.2d 1182,
1185 (1985), the Court of Special Appeals observed that such an order, if
possessing the other required attributes of finality, was ajudgment as defined
in Maryland Rule 1-202(n) and was therefore subject to Maryland Rule
2-535. .. .17

Asin Frase, the original disposition here is not “entirely beyond modification, and
such an [order] therefore never achieves quite the degree of finality that accompanies other
kindsof judgments.” Id. Althoughthecourt may revisit itsdisposition, thereisno guarantee
that it will do so at the time thedisposition is entered. See Md. Rule 11-116 (“An order of
the court may be modified or vacated” on court’s own motion or that of party or custodian).
(Emphasisadded.) Thisbare potential for future modification does not deprive thejuvenile
court’ s disposition of finality.

Incongruing Rule 11-116, welookto Rule 2-535 because, in other contexts, we have
analogized to the scope of review under Rule 2-535 when considering thereviewability of

revisory orders.'® InSuberv. Washington Metropolitan Area Transit Authority, 73Md. App.

"The Frase Court concluded that the custody award at issue was a pendente lite
interlocutory order, because the trial court attached conditions to the award of custody that
it explicitly stated would be revisited at a later hearing. Id. at 113-15.

8Although the denial of a motion to revise under Rule 2-535(a) is appedable, see
(continued...)
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715 (1988), for example, we considered the appealability of an order of the Worker's
Compensation Commission “rescind[ing] and annull [ing]” apriororder inwhichithad found
that a claimant had sustained a compensable, accidental injury in the course of employment.
The Commission’s authority to revise its prior order derived from the Worker’'s
Compensation Act, which then provided: “* The powers and jurisdiction of the Commission
over each case shall be continuing, and it may, from time to time, make such modifications
or changes with respect to its former findings or orders with respect thereto asin its opinion
may be justified. . ..” Id. at 720 (quoting Md. Code Ann., Art. 101, § 40(c), now codified
at Md. Code (1999 Repl. Vol., 2007 Supp.), 8 9-736(b) of the Labor and Employment

Article).

18(...continued)

Southern Management Corp. v. Taha, 378 Md. 461, 495 (2003) (“[A] court’ spower torevise
a judgment under Rule 2-535. . .clearly is subject to appellate review.”), the appeal is
“limited in scope [and] does not serve the normal functions of an appeal from the original
judgment.” First Federated Commodity Trust Corp. v. Comm’r of Securities, 272 Md. 329,
333 (1974) (construing predecessor rule). Asto “‘[a]n appeal from the denial of a motion
asking the court to exercise its revisory power .. . the standard of review iswhether thetrial
court abused its discretion in declining to revise the judgment.”” Bennett v. State Dept. of
Assessments & Taxation, 171 Md. App. 197, 203 (2006) (citation omitted). See Wells v.
Wells, 168 M d. App. 382, 394 (2006); In re Joshua M., 166 Md. A pp. 341, 351 (2005).

What the Court said in In re Adoption/Guardianship No. 93321055, 344 Md. 458,
cert. denied sub nom. Clemy P. v. Montgomery Co. DSS, 520 U.S. 1267 (1997), in the
context of Rule 2-535(b), is also relevant: “ The denial of amotion to revise. . .is appeal able,
but the only issue before the appellate court iswhether the trial court. . .abused its discretion
in denying the motion. Except to the extent that they are subsumed in that question, the
merits of the judgment itself are not open to direct attack.” Id. at 475-76 (internal citations
and footnote omitted).
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The Court observed that the Commission’s revisory power was “exceedingly broad,
indeed it is ‘one of the broadest re-opening statutes,’” Suber, 73 Md. App. at 720 (internal
citationomitted), and that it “‘ givesthe Commission arevisory pow er akin to that available
to courtsunder. . .M aryland Rule. . .2-535, but without the thirty day limitation’. . . .” Id. at
720-21 (internal citations omitted). Accordingly, we rejected the argument that “since
appellant did not appeal the Commission’s judgment on the merits, the propriety of the
Commissioner’s exercise of discretion pursuantto 8§ 40(c). . .is not now before this Court.”
Id. at 723-24 n.4. We said: “Given the similarity between Rule 2-535 and § 40(c), we think
the identical principle applies: a decision to modify prior findings and orders, or the denial
of same, is appealable and may be overturned upon a showing of abuse of discretion.” Id.

We conclude that an order of the juvenile court modifying or declining to modify a
prior disposition is no less final and appeal able than the original disposition, so long as the
court’ sdecision does notindicatethat thereisa“further order. . .to beissued or. . .any further

action. . .to be taken in the case.” In re Samone H., 385 Md. at 298.*° To be sure, the

We observe that an order modifying a prior juvenile delinquency disposition
pursuant to Rule 11-116 and Subtitle 8A of the Act is unlike a modification of the
permanency plan for achild in need of assistance (CINA) under Rule 11-115(d) and Subtitle
8 of the Act, because apermanency planissubject to mandatory, continuing periodic review,
culminatingin afinal decisioninwhich“commitmentisrescinded or a voluntary placement
isterminated.” C.J.83-823(h)(1)(i); see also Md. Rule 11-115(d) (“Incasesinwhichachild
is committed to a local department of social services for placement. . .the
court. . .periodically . . . at intervals not greater than 18 months, shall conduct a review
hearing. . . .”). The Court of Appeals’s recent decisions concerning the reviewability of
decisions altering permanency plans are thus inapposite to the case sub judice. See In re

(continued...)
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potential for future modification remains, as a consequence of the court’s continuing
jurisdiction under the Act and itsrevisory power. But, that potential isequally present at the
original disposition, yet doesnot depriveit of finality for purposes of appeal. If the mere fact
of the court’s continuing jurisdiction and revisory power were sufficient to deprive the
court’s orders of finality and render them interlocutory, no juvenile court delinquency
proceeding would ever produce an appeal able final judgment, because the matter would be
final only upon the termination of the juvenile court’s jurisdiction, at which point any
complaint of the respondent w ould arguably be moot.

In this case, there is no indication, either on the face of the juvenile court’s CCTO or
in the transcript of the hearing, that there remained any further order to be issued or action
to be taken by the court, asidefrom the notation in the Order that appellant’ scommitment
to the custody of DJS remained “subject to further Order of this Court.” Rather, the court
considered appellant’ smotion to revise her disposition and rejected it in full, ordering her
“continued detention, education, and character development” in the custody of DJS.
Accordingly, we conclude that the CCTO was afinal, appealableorder under C.J. § 12-301,

and shall therefore deny the State’ s motion to dismiss.

19(_..continued)
Samone H., 385 Md. at 315-16 (holding that modification of a permanency placement plan
isaninterlocutory order, reviewable under C.J. § 12-303(3)(x) only if it “deprived [aparent]
of her right to care and custody of the children or changed the terms of her parental rights”
to her detriment); see also In re Billy W., 387 M d. 405 (2005); In re Billy W., 386 Md. 675
(2005); In re Damon M., 362 Md. 429 (2001).
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C. Separation of Powers

The partiesdispute the scope of the juvenile court’s authority to direct the actions of
DJS with respect to privileges accorded to juveniles committed to DJS's custody. The
parties’ contentions implicate Article 8 of the Maryland Declaration of Rights, which
provides that “the Legidative, Executive, and Judicial powers of Government ought to be
forever separate and diginct from each other; and no person exercising the function of one
of said Departments shdl assume or discharge the duties of any other.”

Appellant arguesthat, “[i]n issuing an order prohibiting the Department of Juvenile
Servicesfrom implementing the program of rehabilitation that the Department has designed
for Ms. B. . .thejuvenile court violated the separation of powers doctrine and the Juvenile
CausesAct.” Notingthat “DJS has determined tha Ms. B. should have home passes, passes
for outings, and passes to attend college and a gradual transition back to the community,”
appellant complains that the court has “prohibited DJS from providing a program of
treatment and rehabilitation consistent with Ms. B’ s best interests and access to theservices
required to meet thisend.” She asserts:

Nowhere in the Juvenile Causes A ct isthejudiciary giventhe authority

to meddle in the rehabilitation program of a juvenile as developed by DJS.

Thisisparticularly so when thejuvenile court ordersthe halt to arehabilitation

program. Inessence, Judge M cGann hasordered DJSto stop doingitsjob and

simply warehouse M s. B. until her 21st birthday. Judge M cGann, asamember

of the Judiciary branch, has no constitutional right to encroach upon DJS's

Executive branch authority and obligation to provide a program of

rehabilitation to Ms. B.

Inresponse, the State arguesthat the juvenile court explicitly considered the purposes
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of the Act, including public safety and accountability, and therefore “the record refutes
JuliannaB.’ s contention that thejuvenile court s denial of her motion for relief violated the
provisions of the Juvenile Causessubtitle” The State also rejects appellant’s “ assert[ion]
that the effect of the juvenile court’s order denying her relief isto halt the rehabilitation
program developed by DJS.” Citing the court’s opinion, the State notes that the court
“explicitly directed that ‘ Julianna is to be held in a secure facility which will continue to
educate her and will continue to build her character.”” In addition, the court “urged DJS to
‘continueto striveto give [Julianna B.] the opportunity, which they have already done, such
as continuing your further education.”” Therefore, the State maintainsthat the CCTO “isin
no respect in contravention of the doctrine of separationof powersor therationed obligations
in juvenile cases’ between the judiciary and DJS. However, the Statefails to identify the
source of the court’s authority to micromanage Julianna’s day-to-day confinement.

We concludethat the court had the authority to deny the privileges sought by DJS and
appellant. We explain.

TheDepartment of Juvenile Servicesisa“principal department of Stategovernment.”
Md. Code (2007), § 9-201 of theHuman ServicesArticle (“H.S.”). ItsSecretary isacabinet-
level officer who serves at the pleasure of the Governor. H.S. § 9-202. Therefore, DJSis
an agency in the Executive branch of State government.

The Department is “the central administrative Department for. . .the State juvenile

diagnostic, training, detention, and rehabilitationinstitutions.” H.S.89-216. Itisauthorized
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to “establish and operate the facilitiesthat are necessary to properly diagnose, carefor, train,
educate, and rehabilitate children who need these services.” H.S. § 9-226(a). Each DJS
facility operates “ under the control and generd management of the Department,” H.S. 8§ 9-
227(a), and isrequired to “ devel op special programsthat are designed to meet the particular
needs of its residents.” H.S. § 9-227(d). The authorizing statute lists “the Thomas J. S.
Waxter Children’s Center,” where appellant is presently confined, as one of the facilities
operated by the D epartment. H.S. § 9-226(b)(7).

H.S. 8 9-243 pertains to the Department’s “relationship to courts.” It provides:

§ 9-243. Relationship to courts.

(a) Provision of services. — If requested by a juvenile court or by any

other court in a proceeding that involves the interest of a minor, the

Department shall provide the services described in this title.

(b) Employees. — The Department shall provide the employees
necessary for any services that a juvenile court orders.
(c) Coop eration with juvenile court. — The Department shall cooperate

with the juvenile court in carrying out the objectives of this title and [the

Juvenile Causes A ct].

Appellant relies on In re Demetrius J., 321 Md. 468 (1991), to support her position
that the CCTO violated the doctrineof separation of powers. In that case, the court ordered
placement of ajuvenile delinquent at a private, out-of-state facility, at DJS s expense. Id.
at 477. On appeal, DJS challenged the court’ s authority to designate the specific facility for
placement. Id. at 478. The Court considered the language of the Juvenile Causes Act and

the Juvenile Services Act (now codified at H.S. 88 9-201 et seq.) and determined that “the

| egislative scheme shines bright and clear. Governmental rights and obligationsin juvenile
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causes are rationed between the Judiciary Department and the Executive Department.” /d.
at 474. The Court continued:

If the allegation [of delinquency] has been duly proved, the court may commit
the child to the custody of DJS, and, in doing so, may designate the type of
facility where the child is to be accommodated. The court may not, however,
designate a specific facility, such designation is the prerogative of DJS.

Thisview isentirdy consigent with the rights and obligations of DJS
and its Secretary. Itis difficult to perceive how thefunctionsof DJS could be
properly fulfilled if it could not control the monies appropriated to it or which
otherwise came into its hands. The 3-year Plan which the Secretary was
required to develop, revise, and submit to the Legislature each calendar year
would be thrown into utter disarray if the Secretary were obliged to spend the
Department's funds as dictated by acourt. . .. We take into account that it is
DJS, not the court, which is charged with administration of the State juvenile,
diagnostic, training, detention, and rehabilitation institutions. DJS could not
properly administer these institutions if it could not control the monies to be
spent on them. . ..

* * *
Aswehaveseen, itisthe DJSthat isauthorized by the Legislatureto designate
“any public or private. . .” [in-state or out-of-state facility] and to spend
funds. ... The plain language of the statute places these matters within the
sound discretion of DJS. There is no indication, expressed or implied, that the
discretion may be exercised by a court Or any other agency, entity, or person.

Id. at 474-75 (internal citations omitted) (emphasis added).?°
Appellant asserts:

Theonly difference between theinterference by the juvenile court with

“Neither party suggeds that the juvenile court' s Order facially violatesthe Act, asin
In re Demetrius J., although the CCTO specifically orders appellant to be “detained at
Waxter Children’s Center,” thus dictating the particular facility, rather than the type of
facility, to which sheisto be committed. Presumably, thisis because the W axter Center is
the only facility in the State maintained by DJS that provides a program for secure,
residential commitment of girls.
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DJSobligationsin Demetrius J. and hereisthat,in Demetrius J., the court was

clearly trying to assist the juvenile whereas here, the interference is for the

purpose of punishing Ms. B. and preventing her rehabilitation. Otherwise, the

court’ sencroachment uponthe authority of DJSisthe same andthus, theresult

should be the same: Judge McGann’s Order that Ms. B. be denied home

passes, passes for outings, and passes to pursue her education, must be

vacated.

The State respondsthat appellant’ s reliance on Demetrius J. is misplaced, claiming:
“The concerns over the delegation of budgetary decisions which was[sic] a issue arein no
sense presented by Julianna B.’s case.” Accordingly, the State maintains that the juvenile
court’ sdenial of appellant’ srequest for modification of her digposition wasconsistent with
the Act, and does not offend the separation of powers.

As we shall see, In re Demetrius J. does not directly endorse the position of either
party in this case To understand the import of In re Demetrius J., we pause to review the
case law and statutory history leading up to that decision.

Asthe Demetrius J. Court recounted, see id. at 476-77, the statute gov erning juvenile
delinquency dispositions was amended during the 1986 General Assembly in responseto a
trio of cases decided by this Court andthe Court of Appeals, beginningwithn re Appeal No.
653,277 Md. 212 (1976). At that time, the disposition statute provided as follows:

“The court may:

(1) Place the child on probation or under supervision in his

own home or in the custody or under the guardianship of
arelaiveor other fit person, upon terms the court deems

appropriate;

(2) Commit the child to the custody or underthe
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guardianship of the Juvenile Services Administration, a
local department of social services, the Department of
Health and Mental Hygiene, or a public or licensed
private agency.”
Id. at 216-17 (quoting Md. Code (1974, 1975 Supp.), C.J. § 3-820(b)) (emphasis omitted).
In Appeal No. 653, a consolidated case, the Court reviewed several juvenile court
orders committing children to the custody of the Department of Health and Mental Hygiene
(“DHM H”), and directing DHMH to place the children in psychiatric residential treatment
facilities “separate from adult patients.” 277 Md. at 214. The Court reversed the juvenile
court on two interdependent grounds. First, the Court reviewed the statutory provisions
governing the standardsfor juvenile commitment and DHMH facilities, and concluded that
“the Legislature had no intention of mandating separate facilities for children and adult
patients, and that the matter of separation was for the discretion of [DHMH] officials.” Id.
at 218. Second, looking to the disposition statute, the Court said, id. at 217:
With regard to the question of the juvenile court’ s authority initially to direct
such separation, the language of [the disposition statute] is quite significant.
Subsection (1), authorizing the court to place the child on probation or under
supervisionin hishome or under the guardianship of arelative or other person,
further authorizes the court to specify such “terms [as] the court deems
appropriate.” On the other hand, subsection (2), empow ering the court to
commit achild to, inter alia, [ DHMH)], does not contain the authorization for
the court to specify whatever terms it deems appropriate.
Accordingly, the Court concluded, id. at 219:
As the authority to supervise and manage mental health facilities is vested
solely with the of ficials of [DHMH], and as no statutory provision suggests

that those official s must separate adolescents from adult patients, we believe
the matter is, at lead initially, one of departmental discretion.
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In re Appeal No. 653 was followed by Maryland State Department of Health and
Mental Hygiene v. Prince George’s County Department of Social Services, 47 Md. App. 436
(1980) (the“LindaG.” case), cert. denied sub nom. Tom andJune G. v. Dept. of Health, 290
Md. 714 (1981), in which we reversed an order of thejuvenile courtdirecting DHMH to pay
the cost of ajuvenile’s placement at a private ingitution. Relying on Appeal No. 653, we
held that the juvenile court had no authority to issue such an order, because the disposition
statute “empowers the court to commit a child to the custody of DHMH; it does not confer
upon the court any right to mandate the specific terms of the commitment.” Linda G., 47
Md. App. at 445.

Thereafter, and of import here, we decided /n re George G., 64 Md. App. 70 (1985).
There, the juvenile contended that the court was “without authority (1) to sentence himto a
‘court controlled commitment’ to the Maryland Training School for Boys and (2) to specify
that he was not to be given leave of any kind for a period of six months.” Id. at 81. In
reversing the juvenile court, we observed: “We have found no similar case where a court
ordered a ‘ court controlled commitment’ to the [facility].” Id. The Court reasoned that the

disposition statute “‘empowers the court to commit a child. . .; it doesnot confer upon the
court any right to mandate the specific terms of the commitment.’” Id. at 82 (quoting Linda
G.,47 Md. App. at 445). “Accordingly,” we concluded, “ the court was without authority to
mandate the terms of appellant’s commitment.” In re George G., 64 Md. App. at 82.

In the wake of these three decisions, “a spate of bills was introduced in the 1986

General Assembly,” which gavethejuvenile court authority to designate aparticular f acility
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for placement. In re Demetrius J., 321 Md. at 476. But, the bills were amended before
passage to allow the court to choose only the type of facility. See 1986 S.B. 348, H.B. 635.
The resulting gatutory language, which remainsin effect, empow ers the court to commit a
child “on terms that the court considers appropriate to meet the priorities [of the Act],
including the designation of the type of facility where the child isto be accommodated. . . .”
C.J. 8 3-8A-19(d)(1)(ii) (Emphasis added). Thus, the General Assembly legislatively
overruled the decisions in Appeal No. 653, Linda G., and In re George G.

After reviewing the legislative history of the bills, the Demetrius J. Court observed,
321 M d. at 476:

The question concerning the authority to designate a specific facility resulted

in acompromise reflected in the present statute. The statute, aswe have seen,

permits the court to name the type of facility but generally bestows no

authority on the court to specify a particular facility. The compromise was
encouraged in significant part by the hope that it would avoid constitutional
considerations.

The Demetrius J. Court did not, however, construe the scope of thejuvenile court’s
authority, conferred by the General A ssembly, to commit achild to DJS “on terms the court
considers appropriate to mee the priorities [of the Juvenile Causes Act].” C.J. 8§ 3-8A-
19(d)(1)(i1) (Emphasis added). Moreover, because the Court determined, on statutory
grounds, that the juvenile court had overstepped its authority, it explicitly declined to reach
a constitutional question upon which it had granted certiorari: “Whether the separation of

powers mandated by Article 8 of theMaryland Declaration of Rightsprohibitsthelegislature

from authorizing the juvenile courts to commit delinquent children to specific private
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facilities....” In re Demetrius J., 321 Md. at 482 n.8. Here, the parties contentionshinge
on the extent of the juvenile court s statutory and constitutional authority todirect the terms
of ajuvenile’scommitment—issues left unresolved by Demetrius J.

The scope of the juvenile court’s digpositional authority has been the subject of
remarkably little judicial attention in the years since the Court decided /n re Demetrius J.
Weareaware of only two subsequentreported casesin which Maryland appellate courtshave
considered the scope of the juvenile court' s authority to direct the course of action of an
agency within the Executive branch of State government. See In re Roger S., 338 Md. 385
(1995); In re Nicholas B., 137 Md. App. 396 (2001). In both cases, the appellate court
vacated a disposition order of the juvenile court that directed a county board of educationto
provide services to a child under the court’ s jurisdiction.

Writing for the Courtin Roger S., Judge Raker explained, 338 M d. at 391:

Although the Board of Education is certainly apublic agency, itsfunctionsdo

not include custody or guardianship of children. . . . If. . .the order did not

envision custody or guardianship, then it was beyond the power of the

court. . .because these are the only concerns that the juvenile court is

authorized to address under [C.J. 8 3-8A-19(d)(1)(ii)].

The Court cautioned: “ Although weare mindful that the Juvenile Causes Act isto be
construedliberally to achieveits purposes,we are al so sensitive to the possibl e consequences
of an expansivereading. ... Even aremedial statute should not be construed so broadly as
to create the possbility of ‘results that are unreasonable. .. ."” Id. at 393 (citations omitted).

Accordingly, the Court concluded that the Act does not “authorize a juvenile court to order

a school system to provide educational services.” Id. at 391. Echoing that holding, we
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observedin Nicholas B., 137 Md. App. at 402, afactually similar case, that the Act “limit[s]
the authority of ajuvenile court in rendering disposition.”

Althoughboth Roger S. and Nicholas B. confirmthat thejuvenile court sdispositional
authority islimited, they do not speak directly tothe case at hand. Both cases considered the
juvenile court’ s authority to direct the conduct of a State agency that does not have custody
of ajuvenile of fender.

The same principle distinguishes/n re David K., 48 Md. App. 714 (1981), and In re
Darius A., 47 Md. App. 232 (1980), cited by appellant; both cases preceded Demetrius J.
In each case, we held that the juvenile court had overstepped its bounds: in David K., by
ordering the suspension of ajuvenile’ sdriving privileges thus usurping the authority of the
Motor Vehicle Administration, 48 Md. App. at 724-25; and in Darius A., by ordering the
Department of Social Servicestorefrain fromexercising itsstatutory and regulatory authority
to petition for guardianship, 47 Md. App. at 235-36. Neither case considered the scope of
the juvenile court’ s authority to gov ern the conduct of D JSwith respect to the court-ordered
custody of ajuvenile.

Undoubtedly, if the General Assembly had not amended the Act in 1986, this case
would be controlled by In re George G., 64 Md. App. at 82, which held that the juvenile
court overstepped its authority with its order mandating a*“ court controlled commitment” to
aDJSfacility, and directing DJS to deny ajuvenile offender “leave of any kind for a period
of six months.” As noted, in that case the Court reasoned that the Legislature had not

conferred on the court the power to dictate the terms of commitment. /d. But, as we have
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seen, the General Assembly responded to George G. and the two other cases by expressly
authorizing the juvenile court to commit a delinquent to DJS “on terms that the court
considers appropriate. . ..” C.J. 8 3-8A-19(d)(1) (ii).

The question, then, involves condruction of the phrase, “on terms that the court
considers appropriate. . ..” We need not exhaustivdy reiterate the well-honed principles of
statutory construction that apply to our analysis of the statutory text. Ininterpreting astatute,
we giveitswordstheir ordinary and usual meaning. City of Baltimore Dev. Corp. v. Carmel
Realty Assocs., 395 Md. 299, 318 (2006); Ridge Heating, Air Conditioning and Plumbing,
Inc. v. Brennen, 366 Md. 336, 350 (2001). The literal meaning of C.J. § 3-8A-19(d)(1)(ii)
is clear: the court may specify “terms’ of the confinement that it “consi ders appropriate.”
The proper application of thislanguage, however, isafar thornier matter. The phrase must
be read in light of the statutory scheme of which it is a part. Certainly, such “terms” must
comport with the purposes of the Act. But, the quegion remains asto whether there are any
other limits on the court’ s authority to direct the conduct of D JS.

In George G., thelower court ordered that a juvenile was not to have “leave of any
kind for a period of six months.” On appeal, this Court ruled that the lower court had no
such authority. In re George G., 64 Md. App. at82. We are confident that, at a minimum,
the Legislature, motivated by our decision in George G., meant to give the juvenile court
authority to make a disposition akin to the one that this Court rejected in George G. The
legislative history of the 1986 amendments confirms this conclusion. The 1986 committee

reports for both S.B. 348 and H.B. 635 stated: “The purpose of this bill is to reverse the
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decision of the Court of Special Appeals[in] In re George G.” In identical language, the
reports explained:

Traditionally, the juvenile court has assumed an active role in monitoring the

quality of care provided by thevarious agenciesdealing with children. Until

recently, it was assumed that juvenile courtjudges had the prerogatives given

to them by thisbill. However, in [In re George G.], the Court of Special

Appeals ruled that the juvenile court was without authority to mandate the

termsof ajuvenile’scommitment. . .. This case appears to hold that once a

judge commits a juvenile to [DJS], the judge loses control over that child.

This decision isinconsistent with prior appellate cases regarding the juvenile

court'sjurigdiction and has caused confuson in the juvenil e system.

Appellant vigorously contends that the determination asto privileges should be made
by DJS, becausetheagency isinfavor of them, but thejuvenile courtisnot. The courtbelow
determined that appellant was not “to be released into the community, or to have any
furloughs or weekend passes or transitions.” We conclude that the General A ssembly’s
amendment of the Act, so as to permit the digposition rendered in George G., generally
permits ajuvenile court to deny or grant the kind of privilegesrequested here. Indeed, the
situation could just as easily arise in which the Department refuses such privileges, and a
juvenile requests judicial review in the hope that the court will intervene. If the court had
no authority to overrule the D epartment’ s decisions concerning the terms of commitment,
juvenile offenders would have scant means to challenge those terms.

Moreover, we perceive no constitutional infirmity in the Act based on separation of
powers. Thejuvenile court sorder did notimplicate the concerns of control over the public

fisc identified by the Courtin Demetrius J.

Threerecent cases suggest that thejuvenile courtmay viol ate the separation of pow ers
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iIf it cedes too much authority over a juvenile’s placement to an executive agency. See In re
Mark M., 365 M d. 687 (2001); In reJustin D., 357 M d. 431 (2000); In re Caya B., 153 Md.
App. 63 (2003). Inthose cases, which concerned children in need of assistance (“CINA"),
rather than delinquent children, the appellate courts vacated decisions of the juvenile court
delegating authority over parental visitation to the Department of Social Services (“DSS")
(Justin D.); the child’ s state-appointed therapist (Mark M.); and the child’ saunt and uncle,
who had been appointed as custodial guardians by the court (Caya B.).

In Justin D., 357 Md. at 449, the Court noted that the A ct permits the juvenile court
to commit a CINA to the guardianship of DSS “‘on terms that the court considers
appropriate. . . ."”” (Quoting C.J. 8 3-820(c)(ii)). In such asituation, “DSS acts, in many
respects, as the court’ s agent in attempting to remedy the problems that led to the CINA
finding and removal of the child. ... DSS. . .needs to be given sufficient authority and
flexibility to carry outitsfunction.” Id. But, the Court cautioned that “the court has aclear
and continuous supervisory role to play.” Id. “Evenin this setting,” the Court explained,
“the court may not delegate its responsibility to determine the minimal level of appropriate
contact between the child and his or her parent. . .and. ..may not permit DSSto curtail. . the
visitation allowed in the court order.” Id.

In Mark M., 365 Md. at 706, the Court held tha the juvenilecourt was under an even
more stringent bar to delegation in CINA caseswhen thereisevidence that the child hasbeen
abused. In such acase, an order that “visitation will not occur until [the child’'s] therapist

recommendsit” was deemed animpermissible delegation. Id. at 707. The Court explained,
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id. at 708 (emphasisin original):

[W]hen a court has reasonable grounds to believe that abuse has

occurred. . .visitation must be denied unless that court specificaly finds that

there is no likelihood of further abuse or neglect. In caseswhere prior abuse

isevidenced, the statutory mandateisthat tie court make this specific finding.

The court cannot delegate this determination to a non-judicial agency or an

independent party.

We do not suggest that Justin D. and its progeny control this case, or that it would
have been impermissible for the court to have given DJS discretion over whether appellant
could be granted day passes or privileges to attend community college. Justin D. and its
progeny concern parental visitation, not leavefor delinquent children, and deal with CINA
cases, in which there are, as the Mark M. Court noted, specific statutory commandsthat the
court make visitation determinations. There is no such explicit reservation of exclusive
authority to the juvenile court in the delinquency context. Rather, we cite Justin D. as a
reminder that separation of powers runs in both directions it may be implicated by ceding
too much or too little authority.

In addition, the Act mandates that the court consider “[p]ublic safety and the
protection of the community” in its disposition. C.J. § 3-8A-02(a)(1)(i). Circumstances
certainly exist in which the release of a particular juvenile offender could jeopardize the
safety of thecommunity. If the court were deprived of the authority to mandatethe terms of
ajuvenile’scommitment, including genuine confinement, when appropriate, the court could

not satisfy its statutory mandate to further the purposes of the Act.

For these reasons we reject appellant's argument that the juvenile court had no
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authority to issue an order overriding the Department’ sjudgment with respect to the terms
and conditions of her confinement.
D. Abuse of Discretion

Our determination that it is within the juvenile court’s power to render a dispostion
that denies various privileges, such as home leave, does not completeour inquiry. We must
next consider appellant’ s contention that, evenif the juvenile court has discretion to bar such
privileges, the court abused its di scretion in this instance.

Appellant maintainsthat the juvenile court “abused its discretion . . .in ordering that
she not receive home passes or be permitted to attend college solely as a punitive measure.”
She argues that the court disregarded uncontested evidence at the hearing that appellant is
not a danger to others and had earned the passesthrough exemplary behavior as a*“critical
part of her program of rehabilitation.” Appellant recounts, at length, the juvenile court’s
variouscomments, arguingthat “[i]t isclear from the actions of and satementsby[thejudge]
that his decision regarding Ms. B.’ s detention is not, in fact, to see that she is rehabilitated
but, rather to punish her.”

Moreover, appellant maintainsthat sheis“being denied her dueprocessrightsto afair
review by animpartial arbiter.” CitingIn re Thomas J., 372 Md. 50 (2002), she suggedsthat
the juvenile court’s decisions have denied her due process, because the court’s “ refusal to
allow Ms. B. to have the passes necessary to further her program of rehabilitation, in
contravention of all recommendations of every member of her treatment team, and in the

absence of any evidence demonstrating why Ms. B. should be so condrained, demonstrates
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an appearance of, aswell as, actual unfairness and alack of impartiality.”

In response, the State reiterates that the juvenile court explicitly considered the
purposes of the Act in making its decision, and also “considered strongly” the testimony of
the Secretary of DJS and the other professonals who evaluated gopellant. Initsview, the
court “appropriately noted negative aspects of the psychological and assessment reports,”
including that appellant continued to maintain that she acted in self-defense, her “primary
coping mechanism appears to be avoidance,” and she is “indifferent to the needs and
concernsof others.” According to the State, the court expressly based itsdisposition on the
need for appellant to achieve further “character development” and to demonstrate
“accountability,” which are both within the purposes of the Act. Moreover, it underscores
that the court concluded its bench opinion by stating, “I am not being punitive, but just.”

Under the circumstances of this case, we agree with appellant. The court’s mere
recitation that it was* not beingpunitive” does not overcomethe balance of therecord before
us, which demonstratesthat the court’ sdisposition was, in fact, intended to punish appellant;
was at oddswith the views of the professionals, all of whom indicaed that appell ant doesnot
pose a danger to others and that transition to the community was appropriate; and was
contrary to the central rehabilitaive goal of the Act. We explain.

In Maryland, juvenile confinement isaimed at rehabilitating and treating juvenile

“'Onthisbasis, appellant urgesthat, if weremand for anew review hearing, we should
“order that the hearing take place before ajudge other than Judge McGann who has proven
himself unable to remain impartial regarding Ms. B.’s needs.” We decline to do so.
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offenders, rather than punishing them. InSmith v. State, 399 Md. 565, 580 (2007), the Court
said: “[W]e have repeatedly noted that the Legislature intended the juvenile justice system
to be * guided generally by principles of protection and rehabilitation of the individual rather
than a societal goal of retribution and punishment.”” (Internal citation omitted.) Indeed,
“‘[t]heraison d’etre of the Juv enile Causes Act isthat achild does not commit acrimewhen
he commits a delinquent act. .. . He is not to be punished but afforded supervision and
treatment to be made aware of what isrightand what iswrong. . ..”” In re William A., 313
Md. 690, 695 (1988) (quoting In re Davis, 17 Md. App. 98, 104 (1973)). To that end,
delinquency cases are civil, not criminal, proceedings. In Re Victor B., 336 Md. at 91.
Numerous cases support the view that rehabilitation, not punishment, isacentral goal
of the Act. InSmith v. State, supra, 399 Md. at 584, for example, the Court determined that
“oncethecriminal court transferred jurisdiction of caseto thejuvenile court for disposition,”
the juvenile court was not permitted to remand to the criminal court “when frustrated with
thejuvenile sprogress,” becauseto do so would “ obviate the legislative intent to transfer the
juvenile’s case in order to engage in the rehabilitation progress.” See also Moore v. Miley,
372Md. 663, 673 (2003) (“[ T]he keystone of Maryland’ sdisposition of juveniledelinquents
isthat the* moral responsibility of blameworthiness of thechild[is] of no consequence,” such
that delinquency adjudication is seen as the opportunity for the State to provide needed
rehabilitativeintervention.”); In re Johnson, 254 Md. 517, 523 (1969) (“ The proceedings of

a juvenile court are not crimind in nature, and its dispostions are not punishment for

crime.”); Moquin v. State, 216 Md. 524, 529 (1958) (“[Juvenile] detention is not by way of
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punishment for acrime, but ispreventive and therapeutic.”); In re Mc Neil, 21 Md. App. 484,
497 (1974) (noting that “the special concernsexpressed in our juvenile law [are] not merely
meaningless, high sounding phrases’).

To be sure, “[t]he matter of dispodtion in ajuvenile case iscommitted to the sound
discretion of the juvenile judge. .. .” In re Hamill, 10 Md. App. 586, 592 (1970). But, a
judge may abuse his discretion if hisdispostion is guided solely by the delinquent act itself,
and is impermissibly punitive, without giving proper consideration to the child's
rehabilitative needs and best interests. See id.; See also In re Appeal No. 179, 23 Md. App.
496 (1974).

Indeed, thisprincipleisevidenton theface of the Act, because the court may not even
find the child “delinquent” without considering the child’s need for rehabilitation. Put
another way, the need for rehabilitation is astatutory sine qua non of delinquency. We made
thisclear inIn re Charles K., 135Md. App. 84,94 (2000) (emphasis added), when we said:
“[W]hen ajuvenile courtfinds. . that ajuvenile has committed adelinquent act, the childis
not necessarily delinquent. The Act establishes by its terms two co-equal conditions that
combine to establish delinquency under the statute: a delinquent act and a current need for
services.” We held that the juvenile court erred in finding the child delinquent, because the
juvenile court expressly found that he was not in need of services or treatment. Id. at 99.

Several caseshave heldthatthe juvenilecourt abuseditsdiscretionwhenit committed
achild solely or primarily on thebasis of the child’ s delinquent act or because the disposition

was in the nature of criminal punishment. See, e.g., In re Appeal No. 179, supra, 23 Md.
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App. 496; In re Roberts, 13 Md. App. 644, 651 (1971) (Where juvenile court did not hold
separate disposition hearing, “[i]t appearsclear . . . that the trial judge based his disposition
primarily on the nature of the delinquent act itself. . ..”); In re Arnold, 12 Md. App. 384
(1971) (Where adjudicatory and digposition hearings were “interwoven,” there was “no
showingthat thelegislative design wasweighed or considered by thejuvenilejudge, nor does
therecord disclose . . . how the children’ s‘welfare’ or ‘the interests of public safety’ would
be best served by commitment to the M aryland Training School.”); In re Hamill, supra, 10
Md. A pp. 586.

Inre Wooten, 13Md. App. 521 (1971), isparticularly instructive. T here, thejuvenile
court found that a sixteen-year-old had assaulted a woman by “closing her am in her
automobile door, and by striking her repeatedly about the left breast and ribs” Id. at 523.
The court characterized the assault as “atrocious,” and immediately adjudicated the child
delinguent, committing himto aDJSfacility, without holding aseparate disposition hearing.
Id. at 525. The lower court stated that “ because of appellant’s middle class advantages he
‘should be held to a higher degree of accountability’ for hisactions.” Id. (quoting juvenile
court). Invacating the disposition order, this Court noted that “the proceedingsof ajuvenile
court. . .arenot punishment for crime,” id. at 527, and that “the mere fact of delinquency does
not by itself warrant commitment of a juvenile to a training school.” Id. at 528. We
explained:

Indeed, to otherwise conclude would render meaningless the highsounding

provisions of the juvenile law which entreat the juvenile judge in making
disposition not to think in terms of the juvenile’s guilt, not to punish him for his

62



delinquent acts, but rather to assess his need for supervision, treatment, or
rehabilitation and thereafter make disposition under [the Act] “most suited to
the physical, mental and moral welfare of the child.”

We think the juvenile judge in this case failed fully to appreciate and
apply these principlesintaking appellant from his parentsand committing him
toatraining school. . .. However relevant the nature of the delinquent act and
the circumstances surrounding its commission may be in making a proper
disposition, those factors cannot be applied without regard to, or wholly apart
from, the child's best interests and those of the public viewed in light of the
purposes underlying the juvenile law. In other words, to make disposition
‘most suited to the physical, mental and moral welfare of the child. . .requires
that the juvenile judge consider more than the delinquent act itself, no matter
how extreme or violent it may have been. ... Moreover, the record fails to
reflect that the court, in making its dispostion, had in mind that Maryland law
clearly contemplates the retention of a delinquent child in his home where
possible, consistent with his own as well as the public intereds. [T]he
L egislature hasindicated its preference that adelinquent child be placedin the
care, custody and control of individuals, rather than an institution whenever
consistent with the purposes underlying the juvenile law, and that a
commitment to atraining school in acase w here the parents would seem able
and willing to undertake the rehabilitation of the delinquent child would be
improper. . .. [T]he record before us contains nothing to indicate or suggest
that appellant's physical, mental and moral welfare would be served by
separating him from his parents and committing him to a training school.
Recognizing that the matter of disposition in ajuvenile case is committed to
the sound discretion of the juvenilejudge, to be digurbed on appeal only upon
afinding that his discretion has been abused, we find an abuseof discretionin
thiscase. . . .

Id. at 528-29 (internal citations and footnote omitted; emphasis added)

In re Hamill, supra, 10 Md. App. 586, also provides guidance. In that case, a

seventeen-year-old boarding student had sold marijuanato an undercover police officer. Id.
at 587. At the digposition hearing, the juvenile stated that she had possessed the drug only
for her own use, but decided to rid herself of it because school administrators were searching

rooms. Id. Her roommate arranged a meeting with a “friend,” who in fact was the
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undercover officer. Id. at 587-88. The juvenile testified that, before selling the marijuana
to the officer, she initially offered to give it to him for free. Id. The judge commented,
“Well, | do not know whether or not | am going to confine this girl or not. It is going to
depend on my confirmation when | talk to Officer Bays. If sheistelling the truth. . .that will
be one thing. If sheislying, that will be something else. ...” Id. at 588. The officer then
testified that the juvenile had sold him the drug without offering it as a gift, and had also
insinuated that she could procure morefor him. 7d. The court also heard the testimony of
the young woman'’ s father, who testified that he was “confident” she could be rehabilitated
without commitment outsidethehome. /d. Thereport of the Juv enile Probation Department,
which was received in evidence, noted that the juvenile seemed “more remorseful at having
been caught selling the drug than in having used it occasionally,” but nonethel ess concluded
that she had “learned a lesson from this experience and will not be before the Court again.”
Id. at 588-89.

In committing the juvenile to a D JS facility, the court stated, id. at 589-90:

“Thecourt certainly hassomegraveresponsibilitiesin casesof thissort,

from the standpoint of all elements of society that are involved, the

community, the children, the girl that is charged with being delinguent here,

the parents, all of these things have to be considered. . . . The evidence is

uncontradicted and undisputed that. . .another deal might be arranged, which

indicates more than just a Sngle incident. The Court realizes full well that it

isacalculated risk to commit a girl of thisage and that thereis a possibility of

danger to her and to her future; butthereiscertainly agreater danger to society

and that danger is so great that the court believes that the risk must be
taken....”



This Court vacated the disposition. Citing Moquin v. State, supra, 216 Md. 524, we
observed that “the juvenile act does not contemplate the punishment of childrenwhere they
are found to be delinquent, but rather an attempt to correct and rehabilitate them in ‘a
wholesome family environment whenever possible, although rehabilitation may haveto be
sought in some instances in an institution.” In re Hamill, 10 Md. App. at 591. We
recognized that “it is altogether clear that the mere fact of delinquency, without more,
ordinarily does not justify the taking of the child from his parents and hiscommitment to a
State training school.” Id. (emphasisin original). Further, we said:

Itis not apparent thatthe juvenile judge. . .gave proper weight to the testimony

of the father and the opinion of the juvenile probation department that it

seemed unlikely that Leigh would offend again. On the cold record before us,

there is nothing that would seem to indicate, nor is there anything to suggest

that Leigh'sphysdcal, mental, and moral welfarewould be served by separating
her from her parents and committing her to the training school.

* * *

We find evidence of an abuse of discretion in failing to weigh the evidence as
to probable rehabilitation outside an institution. . . .

Id. at 592-93 (internal citations omitted; emphasis added)

In re No. 1140, 39 Md. App. 609 (1978), also speaks to the case at bar. There we
held that a disposition was impermissibly punitive when it required a minimum period of
confinement.

In that case, the juvenile court committed a delinquent to a DJS facility “for an
indefinite period, subject to aminimum committal to that institution of oneyear.” Id. at 610.
On appeal, we considered whether the court had “ authority to prescribe a minimum period

of confinement[.]” Id. We analyzed the court’ s disposition in light of the provision of the
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Act that governed the period of time a disposition order remained effective. Id. That
provision, currently codified at C.J. § 3-8A-24,% dictates that a disposition order vesting
custody of ajuvenile “is effective for an indeterminate period of time,” C.J. § 3-8A -24(a),
subject to the limitations that the order may not exceed three years unless renewed by the
court, C.J. 8 3-8A-24(b), and that it terminates when the child turns 21 yearsof age. C.J. 8
3-8A-24(c). Citingthethen-current codification of the Act and rules, w e noted that the court
has continuingjurisdicti on over adelinquent child, see C.J. 8 3-8A-07(a); that the court may
require periodic progress reports from the child’ scustodian, including recommendations for
further treatment or rehabilitation, see C.J. 8 3-8A-25(3); and that the court possessed
authority to modify or vacate its disposition at any time, see Md. Rule 11-116. In re No.
1140, 39 Md. App. at 612.

When we considered the gatutory scheme in light of the purposes of the Act, we
concluded that the juvenile court was not permitted to mandate a minimum period of
confinement. We explained, id. at 612-13:

The[] provisions [of the Act and Rules| indicate that the dispositional
process isdirected toward the termination of a committal or other disposition

when the juvenile court finds the child to be rehabilitated, and directed away

from setting mandatory periodsof commitment, which would be more in the

nature of punishment.

Read in light of the expressed purposes of thejuvenile justice process,
and the procedures created, the intent of [the Act] isclear. Thejuvenile court

may not impose a minimum period of commitment on ajuvenilewho has been
adjudicated delinquent.

At the time, the relevant provision was codified at Md. Code (1974), C.J. § 3-825.
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* * *

Such areading isalso entirely consistent with the purposes [of theAct], which
envision a release from commitment or probation when rehabilitation of the
juvenile has been accomplished.*®
In the foregoing cases, we indicated that the proper course for the juvenile court is
to consider the disposition in light of the statutory objectives set forthin C.J. § 3-8A-02(a).**
We have found “abuse of discretion in failing to weigh the evidence as to probable
rehabilitation outside an institution. . ..” In re Hamill, 10 Md. App. at 593. See also In re
No. 1140, 39 Md. App. at 611, In re Appeal No. 179, 23 Md. App. at 500; In re Roberts, 13
Md. App. at 650-51; In re Wooten, 13 Md. App. at 529 & n.1; In re Arnold, 12 Md. App. at

391-92. Aswe stated in In re Christiana G., 72 Md. App. 443, 447-48 (1987) (internal

citations omitted; emphasis added):

ZAlthough In re No. 1140 was decided before the 1986 amendments to the Act,
discussed supra, the Legislature’ sauthorization for the court to commit ajuvenile on “terms
[it] considers appropriate” did not overrule our holding that the court may not order a
minimum term of commitment. The legislative history of the 1986 amendments does not
mention In re No. 1140, and our decision in that case was based on the interpretation of
legislative provisions that were not amended by the 1986 enactment and remaininforce. In
particular, we based our decision on our interpretation of the statutory requirement (now
codified at C.J. 8§ 3-8A-24(a), but substantively unchanged) that “an order. . .vesting legal
custody in an. . .agency. . .iseffective for an indeterminate period of time.” See In re No.
1140,39 Md. App. at 612-13. We said, id. at 613 (emphasisin original):

If indeterminate is read to mean, as the State would have it, only that no
maximum period of commitment may be ordered, the use of “indeterminate”
is rendered practically nugatory.
* * *
If “indeterminate’ is read to mean that no minimum period of
commitment may be ordered, however, the term is meaningful in the context
of [then] § 3-825, read as awhole.

**See pages 29- 30, supra.
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The[] options available to the judge in making a disposition must be
considered in pari materia with the legidatively declared purpose of our
juvenile code. . . .

* * *
Thus, the nature of the disposition is committed to the sound discretion of the
court; but that discretion is limited where a child is removed from his or her
parents. That option should be exercised only “for the most urgent reasons.”

Turning to this case we reject the State’s claim that the juvenile court “correctly

effectuated the purposes of juvenile proceedings.” W e conclude that the juvenile court’s
disposition did not accord with the statutory principles What we said in Ward v. Ward, 52

Md. App. 336, 343 (1982), albeit in another context,isapt: “[I]t isclear from the record that

the [court] gave no morethan lip service to the [statutory] factors.” We elaborate.

In its discussion of the statutory factors in the Act, the court stated:

Courts & Judicial Proceedings [§ 3-8A-02] mandates to this Court—and this
is by the legislature—what the purposes and the construction of the juvenile
justice system is. The juvenile justice system must balance the following:
public safety and the protection of the community; accountability of the child
to the victim and the community for offenses committed. It must also balance
competency and character development, to assist children in becoming
responsible and productive members of society.

The court recounted the subfactors containedin C.J. 8 3-8A-02(a)(1). But, it omitted

to mention or analyze the factors contained in subsections (4), (5), (6),and (7), supra, which
limit the court’ sdiscretion. In re Christiana G., 72 Md. App. at 447. Moreover, the court
spoke of its interest in confining appellant for the maximum time permitted, i.e., until she

reached the age of 21, based largely on the grievous nature of her offense. For example,

during the hearing, the court made the following statements:

I’m sure you're acutely awarethat the legislature, in their wisdom, have seen
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fit that some individuals should be. . .detained until they reach their 21st

birthday. . .. | don’t think the legislature intended. . .for anyone to reach 18,
just to be rdeased, regardliess of. . .the offense.

She [has been] detained. . .a total of 21 months. [f she were to be detained
until her 21st birthday, the total would be five and a quarter years. Her life
expectancy probably is every bit of 80. So if she were detained til 21, she
would have approximately 59 years left of life.

* * *
If you were 18 when you had committed this second-degree murder, you
would be facing up to 30 years at the Department of Corrections.

* * *
Julianna, your character development has along way to go. / only hope it is
fully developed when you turn 21.

* * *
Julianna must be accountable. Twenty-one months in detention is woefully
inadequate. Missy, her family, and the citizens of this county deserve more
accountability than 21 months. (Emphasis added).

Then, immediately before the judge rendered judgment, he sad:

[A]lthoughthe strongemphasison ajuvenileisto consider rehabilitation, there
isalso aconcern of the community, and accountability. . . .

I’ve considered the safety and protection of the community. People in this
county should be ableto send their children off to a high school football game
on a Friday night without a second thought about their safety.

At the review hearing, the court heard unrefuted evidence of appellant’s continued

exceptional behavior and consistent non-violentconduct over her 21 monthsof confinement.
It also heard opinions of the DJS professional staff and independent experts, who uniformly
agreed that appellant is ready for home passes, is unlikely to recidivate, and presents no
threat to others. Nevertheless, the court seemed intent to impose maximum confinement
upon appellant because of the grievous nature of the offense, and until her *character

development” progressed to the point that she conformed her personal account of Ms. Neal’s

69



murder to the court’s legal and factual findings, and ceased to “maintain that [she] acted in
self-defense.” *°

Our precedentsmake plain, howev er, that “thedispositional processisdirectedtoward
the termination of acommitment or other disposition when the juvenile court finds the child
to berehabilitated, and directed away from setting mandatory periods of commitment, which
would be more in the nature of punishment.” In re No 1140, 39 Md. App. at 612. The
court’ s statements reveal its focus on the delinquent act itself, and its intention to commit
appellant until the age of 21, because of the nature of her offense.

In addition, the court’s analysis of the statutory factors that it did consider was
critically flawed in several respects. First, the court’s comment that 21 months of detention
was “woefully inadequate” reveal s that the court erroneously equated “ accountability” with
maximum confinement. Second, the court’s findings as to public safety were entirely
retrospective, based solely on the nature of the crime. The court recounted the gruesome
facts of appellant’s offense at some length and the court commented, “I don’t think you
comprehend the catastrophic consequencesof your conduct.” But, thecourt’ sfactual finding
in its CCTO, that “Respondent is a danger to others,” did not reflect the uncontroverted
evidence presented to the court that, at the present time, appellant does not present a risk of

violence. Notably, in every case in which we have vacated the juvenile court’ s disposition

with respect to a delinquent child, we have explicitly instructed the juvenile court, on

At the time of the hearing in this case, we had not yet rendered our decision in
Julianna I, in which appellant contended that her actions constituted self-defense.
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remand, to consider “the minor [appellant’ s| conduct since the original hearing....” Inre
Arnold, 12 M d. App. at 397 (emphasisadded). See also In re Appeal No. 179, 23 Md. App.
at 501; In re Roberts, 13 Md. App. at 653; In re Wooten, 13 Md. App. at 529-30 & n.2; In
re Hamill, 10 Md. App. at 593.

Although the psychological tests suggested that further rehabilitative treatment and
greater accountability onthe part of appellant are in order, none of these findings appears to
demonstrate a propensity for future violence or delinquent acts. Notably, the State never
presented any evidencesupporting its claim that appellant poses apresent threat to the safety
of others. Thus, at the hearing appellant’s counsel correctly characterized the evidence
before the court when she stated that “there has been not ascintilla of evidence presented in
this courtroom that this child has presented any threat to anybody in the past 17 months.”

Asto appellant’s current behavior, the A SA placed in evidence only Dr. Estupinan-
Kane's report, which concluded that “ Julianna does not appear to beat significant risk for
continued aggressive behavior,” and recommended that“ agradual transition from placement
to the community would be appropriate.” The only other evidence presented by the Statewas
the testimony of the victim’s family as to the impact of the murder upon them. While we do
not minimize the importance of this tegimony, it cannot substitute for evidence concerning
appellant’s rehabilitative progress As the fact finder, the court was certainly entitled to
reject the unrefuted evidence presented on appellant’s behalf. But, the State’s failure to
present any countervailing evidence surely was a factor to be considered.

In any event, the court’s remarks indicate that it did not discredit the testimony
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presented. To the contrary, the court described Dr. Estupinan-Kane as “one of the most
outstanding psychologiststhat I’ ve ever had contact with,” and inits bench opinion the court
explicitly noted Dr. Estupinan-Kane's assessment that appellant did not “appear to be at
significantrisk for continued aggressive behavior.” The court also credited the testimony of
Secretary DeVore and the other DJS professionals who testified in favor of modification.
It said, “All reports have been positive, and | have not heard of any infractions. . . .”
Acknowledging that DJS s recommendations were “ well thought-out,” the court remarked:
“l don’t doubt . .. that [Julianna] exhibited the type of conduct . . . which in their opinion,
would require [her] to take the next step, which would be transition into the community.”

With regard to Dr. Estupinan-Kane's report, the court seems to have focused on the
few commentsthat could be characterized as negative, despite the psychologist’s favorable
conclusions as to the unlikelihood of further delinquent acts, and the psychologist’s
recommendations for disposition. Yet, even Dr. Estupian-Kane' sfew “negative” findings
did not suggest any danger to public safety.

We glean from the record that the court was frustrated that appellant continued to
insist that she acted in self defense. The court said:

Onthenegativeside, [Dr. Estupinan-K ane] statestha the testing suggests that

you’'re rather egocentric, and your primary coping mechanism appears to be

avoidance. The MACI tests suggest you may appear entitled, and you may

engage in manipulative and attention-seeking behavior, to see that your needs

for attentionaremet. Testing also indicatesthatyou’ reindifferent to theneeds

and concerns of others, and you still maintain that you acted in self-defense.

We are persuaded that the court failed to balance the Act’s rehabilitative goals with
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its concerns for public safety and accountability. While purporting to credit the
uncontrovertedtestimony of appellant’ sbehavior and low propensity for futureviolence, the
court declared appellant a“ danger to others” on the basis of the gravity of her prior offense.
Moreover, the court disregarded thetestimony that, without“transitional visits,” DJS lacked
the ability to providefurther rehabilitativ e treatment to appellant, and would be significantly
hampered in its ability to further her education.

The court below was understandably concerned that appellant had not fully
acknowledged the gravity of her offense, and was clearly disnayed because appellant
continued to insist that she acted in self-defense. It lamented that she needed “to develop
compassion, selflessness, respect for others, appreciation of life, and an understanding of
how lucky you are, and a deep understanding of what your conduct caused.” Public safety,
as well as appellant's character development and accountability for her actions, were
certainly proper factors in the court’s analysis. But, it does not appear that the court
adequately considered the unrefuted evidence that some privileges were appropriate, if not
altogether necessary, in regard to appellant’ s rehabilitation.

When reviewingatrial court’sruling for abuse of discretion, we are acutely awarethat
“[oJur concern is not. . .with whether [the judge] wasright or wrong. . . . [E]ven a poor call
isnot necessarily an abuse of discretion. . . .[T]herulinginissue does not have to have been
right to survive so minimal and deferential a standard of review.” Stuples v. Baltimore City

Police Dept., 119 Md. App. 221, 232 (1998). Moreover, “a discretionary ruling will
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generally not be deemed an abuse of discretion unlessit is ‘well removed from any center
mark imagined by thereviewing court’ or is* beyond the fringe of what’ thereviewing court
‘deems minimally acceptable.’” Jones v. State, 403 Md. 267, 291 (2008) (internal citations

omitted). Nor may we substitute our judgment for that of the fact finder, “‘even if we might
have reached a different result’. . . .” Gordon v. Gordon, 174 Md. App. 583, 626 (2007)
(citation omitted). Nevertheless, “trial judges do not have discretion to apply inappropriate
legal standards, even when making decisions that are regarded as di scretionary in nature.”
Wilson-X v. Dept. of Human Resources ex rel. Patrick, ___ Md. ___, No. 80, Sept. Term
2007, slip op. at 8 (filed March 14, 2008). See also Aventis Pasteur, Inc. v. Skevofilax, 396
Md. 405, 433 (2007); Ehrlich v. Perez, 394 Md. 691, 708 (2006).

In sum, we do not minimizethe gravity of appellant’ sactions. Her murder of Kanisha
Neal was agrievous act, and the seriousness of appellant’s offense should weigh strongly in
the court’ s disposition. It appears, however, that the juvenile court improperly “based [itg
disposition primarily on the nature of thedelinquent actitself,” In re Roberts, 13 Md. App.
at 651, and in so doing, failed to appropriately consider all the standards for juvenile
disposition set out by the L egislature.

Of course, it is not our province to determine whether appellant is ready for the
privileges that DJS and appellant requested. Obviously, a commitment to a secure DJS

facility, on terms denying DJS the discretion to grant even small amounts of supervised

leave, is the most restrictive commitment option in the juvenile court’s arsenal. The court
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abused its discretion by continuing that commitment without adequately considering the
legislative priorities of the Act, as well as the consensus of the experts with respect to
Julianna’ s undenied progress and the appropriate course for her rehabilitation. Therefore,
we must vacate the judgment and remand for anew review hearing, at which the court should
consider, inter alia, appellant’ sconduct sincethe hearing sub judice. 1n doing so, we express
no opinion as to the appropriate disposition.
MOTION TO DISMISS APPEAL DENIED.JUDGMENT
OF THE CIRCUIT COURT FOR MONTGOMERY
COUNTY, SITTING AS A JUVENILE COURT,
VACATED. CASE REMANDED FOR FURTHER

PROCEEDINGS, CONSISTENT WITH THIS OPINION.
COSTS TO BE PAID BY MONTGOMERY COUNTY.
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