HEADNOTE: Comptroller of the Treasury v. Clise Coal Co., Inc.,
No. 654, Septenber Term 2006

TAX

— MOTOR FUEL TAX

Appel | ee obtained a license, pursuant to Tax Gen. 9-318, to
buy di esel fuel w thout paying notor fuel tax at the tinme of
sale. Appellee was required to maintain records of fuel

pur chased and used in Maryland. 9-309. Appellee was
further required to file nonthly returns with the
Comptroller’s office, reporting the amount of fuel used in
Maryl and and paying tax on the fuel used.

| f a taxpayer, such as appellee, fails to keep the records
requi red under 9-309, the Conptroller nmay conpute the notor
fuel tax due by using the best information in its
possession. 13-411. A taxpayer may appeal to the Maryl and
Tax Court. The assessnment is prim facie correct, 13-411,
and the burden is on the taxpayer to show error. 13-528(b).

In Tax Court, after proving its assessnent, the Conptroller
had no duty to present evidence in support of its
assessment. The burden was on appellee to show error. The
guestion on judicial reviewis whether there was substanti al
evidence in the record as a whole to support the Tax Court’s
deci si on.

AUDIT METHOD -

Tax- Gen 13-406 provides that if a taxpayer “fails to keep
adequat e records required under section 9-309,” the
Conmptrol l er may conpute the tax by using the best
information avail able. Section 13-406 includes a taxpayer’s
failure to keep i nadequate records and is not limted to
situations in which a taxpayer keeps no records.
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The Conptroller of the Treasury, appellant/cross-appellee
(“appellant”), appeals froman order of the Crcuit Court for
Al | egany County, reducing a notor fuel tax assessment agai nst
Clise Coal Co., Inc., appelleel/cross-appellant (“appellee”), from
$9, 036.28 to $5,491.90. The circuit court reasoned that a
portion of the assessnment, affirmed by the Maryl and Tax Court,
was not supported by substantial evidence.

On appeal , appellant contends that it was not required to
introduce affirmative evidence in support of its assessnent
because it could rely on a presunption of correctness. I n
response, appellee contends that the circuit court’s parti al
reversal of appellant’s assessnent was correct.

On cross appeal, appellee contends that appellant was not
aut hori zed to base any portion of its assessnent upon a
net hodol ogy that disregarded appellee’ s records; and the Tax
Court abused its discretion by denying appellee’ s request for a
jury trial. W reverse in part and affirmin part the circuit
court’s order, thereby affirmng the Tax Court’s decision in its
entirety.

Factual Background

Appel | ee owns a coal m ning and trucki ng busi ness, which
operates in Maryland, West Virginia, and Pennsylvania. Pursuant
to Title 9, subtitle 3 of the Maryl and Code, Tax CGeneral Article,

the State inposes a notor fuel tax on notor fuel sold in the



State. Appellee holds a “special fuel user license” that allows
it to purchase fuel in bulk w thout having to pay notor fuel tax
toits seller. Each nonth, appellee nust file a return in
appellant’s office setting forth the anount of taxable fuel used
and pay the tax on that fuel. The tax is payable on fuel used in
Maryl and but not fuel used in other states.

Appel l ant has a statutory right to audit a license holder’s
monthly fuel tax returns for accuracy. Appellee has been the
subj ect of such audits.

Appel l ee’ s vehicles operate on two different types of diesel
fuel, also called “special fuel.” On-road vehicles nust use | ow
sul phur “clear fuel,” which is subject to the notor fuel tax.

Hi gh sul phur diesel fuel is permtted only for use in off-road
equi pnent, such as bull dozers and earth novers. This off-road
fuel is not subject to the notor fuel tax. High sul phur fue
(“dyed fuel”) is injected with dye that changes its color so that
an inspection officer can tell whether a vehicle is using dyed
fuel sinply by performing a visual inspection. Appellee stored
both | ow and hi gh sul phur fuel at its facilities.

In February 2003, two of appellee’ s vehicles were stopped by
an inspection officer who withdrew fuel and found that the
vehi cl es were using dyed fuel in on-road vehicles. The officer
i ssued citations for each truck, and appellee paid two $1, 000

fines.



As a result, appellant audited appellee’s records. By
statute, appellant is authorized to audit appellee for four years
fromthe date of the audit. Accordingly, appellant audited
appel l ee for the period from March 1999 to March 2003. Sone of
this time period had been the subject of prior audits.

As described by the Tax Court, the audit resulted in the
foll ow ng findings:

1) The fleet mles per gallon reported by
[ appel | ee] was hi gher than that
determ ned by [appellant];

2) [ Appel | ee] reported receipts,
inventories and usage fromfuel stored
in out-of-state tanks on its Maryl and
return;

3) [ Appel | ee] reported fuel usage by
odoneter mles rather than the actual
fueling anmounts;

4) [ Appel | ee] nmai nt ai ned i nadequat e
recei pts of fuel purchased,

5) [ Appel | ee] mai nt ai ned i nadequat e
docunentation to backup [sic] its
sumary sheet of off-road usage;

6) Addi tional diesel powered vehicles were
fuel ed from[appellee’ s] bulk storage
tanks, which fuel was not reported on
[ appel | ee’ s] Maryl and ret urns;

7) [ Appel | ee’ s] inventory records
i naccurately cal cul ated inventory |evels
by erroneously using readi ngs for tanks
[sic] sizes which were not the actual
t anks mai ntai ned by [appellee].
Accordi ngly, appellant determ ned that appellee’s records

wer e i nadequate and conputed fuel usage based upon a m |l es per
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gallon fornula. Appellant determ ned the mleage that each of
appel l ee’ s vehicles had been driven during the audit period from
odonet er readings. Appellant then calculated the average mles
per gallon for the fleet. Appellant divided the nunber of mles
driven by the fleet by the estimated mles per gallon to
determ ne the anount of fuel used. Appellant used this
calculation to develop the initial assessnent.

Appel | ee pursued the administrative review process within
appellant’s office. At the hearing, the hearing officer
determ ned, based upon evidence submtted by appellee, that the
actual mles per gallon that its vehicles achieved was higher
than that originally estinmated by appellant, which would result
in a | ower anmount of fuel used.

Appel | ant reassessed, using a new nmles per gallon figure,
but it also added additional vehicles to its calculation. The
initial assessnent had included only appellee s vehicles
regul ated by the International Fuel Tax Agreenment (“IFTA’).! In
the reassessnent, appellant al so included non-1FTA vehicl es.

The addition of these non-IFTA vehicles increased the gallons of

'Under | FTA, certain vehicles defined as “comercial” nust
pay tax in states where they drive other than the state in which
they are based. Taxpayers nust file returns with the state in
whi ch they are based. The states then exchange the infornmation
on the returns with one another and collect the taxes due each
state based upon the nunber of mles driven within each state.
Non-“commrerci al” vehicles are not subject to | FTA
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fuel used by approxinmately 14,000 gallons. Appellant then issued
a reassessnent in the anmount of $15,401.90 plus interest and
penal ty.

Appel | ee then appealed to the Tax Court. Appellee requested
a jury trial, which the Tax Court denied w thout explanation.

The Tax Court conducted a hearing at which both sides presented
evi dence. The Tax Court issued findings of fact and concl usions
of law, thereby affirm ng the assessnent and interest, but
wai vi ng the penalty.

Appel l ee then filed a petition for judicial reviewin
circuit court. In circuit court, appellant acknow edged an error
in calculation and agreed to reduce the assessnent to $9, 036. 28.
The circuit court reversed the Tax Court’s decision with respect
to the non-1FTA portion of the assessnent on the ground that it
was not supported by substantial evidence and affirned the
remai nder of the decision. The circuit court’s decision resulted
in an assessnment in the amount of $5, 491. 90.

Thi s appeal foll owed.

Discussion
Substantial Evidence Requirement

Appel | ant argues that the “substantial evidence requirenment
within the standard of review does not require [appellant] to
i ntroduce affirmative evidence to support an assessnent.”

|. The Mdtor Fuel Tax
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Appellee is permtted to buy diesel fuel tax free as a
“special user,” pursuant to a license issued by the State.

Maryl and Code (2004 Repl. Vol.) 8§ 9-318 of the Tax- General
Article (“T.G "). Those who obtain such a |icense are subject to
certain obligations, which include keeping records, for four
years, of the notor fuel that the |licensee buys, receives, sells,
delivers, or uses in Maryland, including bills of |ading,

i nvoi ces, and any other pertinent records required to be

mai ntai ned by the Conptroller. See T.G 8§ 9-309. Further,
speci al users nust make such records available for inspection by
the Conptroller at any time during business hours. |d.

T.G § 13-406, entitled “Mtor fuel tax assessnent when
records not kept,” states that “[i]f a person fails to keep the
records required under 8 9-309 . . . the Conptroller may: (1)
conpute the notor fuel tax due by using the best information in
t he possession of the Conptroller, and (2) assess the tax due.”
Such an assessnent is prima facie correct. T.G 8§ 13-411.

I f the taxpayer w shes to challenge the Conptroller’s
initial assessnent, it can do so through an application to the
Conptroller to revise the assessnent. T.G 8§ 13-508(a)(1).

If the taxpayer is still dissatisfied wth the revised
assessnent, it can appeal to the Tax Court. T.G § 13-510. “An
appeal before the Tax Court shall be heard de novo and conduct ed

in a manner simlar to a proceeding in a court of general
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jurisdiction sitting without a jury.” T.G § 13-523. The burden
i s upon the taxpayer to show error in the assessnment. Fairchild

Hller Corp. v. Supervisor of Assessnents for Washi ngton County,

267 Md. 519, 523 (1973) (citing State Tax Commin v. C. & P. Tel.

Co., 193 Md. 222 (1949)). “Absent affirmative evidence in
support of the relief being sought or an error apparent on the
face of the proceeding fromwhich the appeal is taken, the
deci sion, determ nation, or order fromwhich the appeal is taken
shall be affirmed.” T.G 8§ 13-528(h).
1. Standard of Review

A final order of the Tax Court is subject to judicial review
as provided in sections 10-222 and 10-223 of the State Governnent
Article (“S.G”). T.G 8 13-532(a)(1). “Any party to the Tax
Court proceeding, including a governnental unit, nay appeal a
final order of the Tax Court to the circuit court.” T.G § 13-
532(a)(2). The inquiry in this Court on appeal is not whether
the circuit court erred, but rather whether the adm nistrative

agency erred. Consuner Prot. Div. v. Mrgan, 387 M. 125, 160

(2005). In review ng the agency’ s decision, we apply the sane
standard applicable to the circuit court.
“[Jludicial review of decisions of the Maryland Tax Court is

severely limted.” Conptroller of the Treasury, Incone Tax Div.

v. Diebold, Inc., 279 Md. 401, 407 (1977). The court may:

(1) remand the case for further proceedings;



(2) affirmthe decision of the agency; or
(3) reverse or nodify the decision if any
substantial right of the petitioner may have
been prejudi ced because a finding,

concl usion, or decision of the agency:

(1) is unconstitutional;

(ii) exceeds the statutory authority or
jurisdiction of the final decision nmaker;

(ti1) results fromunlawful procedure;
(iv) is affected by any other error of |aw,
(v) is unsupported by conpetent, nmaterial,
and substantial evidence in light of the
entire record as submtted, or
(vi) is arbitrary and capricious.

S.G 8§ 10-222(h).

S. G section 10-222(h)(v) enbodi es the substantial evidence

standard of review. Spencer v. M. State Bd. of Pharmacy, 380

Md. 515, 529 (2004). *“That provision grants a court authority to
overrul e an agency’s factual finding only when the finding is
‘“unsupported by conpetent, nmaterial, and substantial evidence in
light of the entire record as submtted.’”” |d. at 529 (quoting
S.G § 10-222(h)(v)).

The substantial evidence standard of review asks “whether a
reasoni ng mnd reasonably coul d have reached the factual
concl usi on the agency reached. This need not and nust not be
either judicial fact-finding or a substitution of judicial

j udgnment for agency judgnent.” Fairchild Hller Corp., 267 M.




at 521-522 (quoting Ins. Conmmir v. Nat’'l Bureau, 248 M. 292,

309-310 (1967)). A reviewng court “nust review the agency’s

decision in the light nost favorable to it . . . . The agency’s
decision is prima facie correct and presuned valid and . . . it
is the agency’s province to resolve conflicting evidence.” M.

Avi ation Adm n. v. Noland, 386 Ml. 556, 571-72 (2005) (quoting

Bd. of Physician Quality Assurance v. Banks, 354 Mi. 59, 67-69

(1999)) (internal citations omtted).
I11. Sufficiency of Evidence
A,  Appellant Was Not Required To Produce Affirmative Evidence
Appel l ant’ s tax assessnment is prima facie correct. TG 8§ 13-
411. The burden is upon the taxpayer to show error in the

assessnment. Fairchild Hiller Corp., 267 Ml. at 523 (citing State

Tax Commin v. C & P. Tel. Co., 193 M. 222 (1949)). *“Absent

affirmati ve evidence in support of the relief being sought or an
error apparent on the face of the proceeding fromwhich the
appeal is taken, the decision, determi nation, or order from which
the appeal is taken shall be affirnmed.” T.G 8§ 13-528(b).

Accordi ngly, appellant had no duty to present affirmative

evi dence supporting its assessnent, in addition to the assessnent
itself and the underlying nethodol ogy, but rather, the burden was
on appellee to show error or to present evidence that appellant’s
assessment was incorrect.

Under federal tax practice, the burdens of production and
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persuasion are simlarly on the taxpayer. See T. . Rule 142(a)
(“The burden of proof shall be upon the petitioner.”). Several
factors support this rule: “the usual evidentiary rule inposing
proof obligations on the noving party, . . . the presunption of
adm nistrative regularity, the likelihood that the taxpayer wl|l
have access to the relevant information, and the desirability of
bol stering the recordkeeping requirenments of the [Tax] Code.”

United States v. Rexach, 482 F.2d 10, 16 (1st Cr. 1973). These

factors apply equally in the context of Maryland tax |aw.

Appel l ee relies upon the federal tax case, United States v.

Janis, 428 U.S. 433 (1976), for the proposition that the
presunption of correctness does not apply when the assessnent
authority provides no basis at all for the assessnent. In Janis
the Suprene Court exam ned whether a tax assessnent that relied
exclusively on illegally seized evidence could be sustained if
the illegally seized evidence could not be used to prove the tax
liability. There, the court ruled that when the assessnent was
“naked” and “wi thout any foundation whatsoever,” “the

determ nation of tax due then may be one wi thout rational
foundati on and excessive, and not subject to the usual rule with

respect to the burden of proof in tax cases.” United States v.

Janis, 428 U. S. 433, 441 (1976) (internal quotation marks and

citations omtted).

The Maryl and Court of Appeals applied a simlar analysis in
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Balt. County v. Kelly, 391 Md. 64 (2006), an appeal froma

deci sion by the Wrker’s Conpensation Conmm ssion. Like section
13-411 of the Tax-General Article, the Wrker’s Conpensati on
statute provides that the Wirker’s Conpensati on Comm ssion’s
decision is prima facie correct on appeal and that the party
seeking reversal has the burden of proving that the Conmm ssion’s

deci si on was w ong.

The provision that the decision of the

Commi ssion shall be “prima facie correct” and
that the burden of proof is upon the party
attacki ng the sane does not nean, therefore,
that if no facts are established before the
Comm ssion sufficient to support its

deci sion, that there is any burden of factua
proof on the person attacking it, for the
deci si on of the Conm ssion cannot itself be
accepted as the equival ent of facts which do
not exist . . . . On the other hand, where
the decision of the Comm ssion involves the
consi deration of conflicting evidence as to
essential facts, or the deduction of
perm ssi bl e but diverse inferences therefrom
its solution of such conflict is presuned to
be correct, and the burden of proof is upon
the party attacking it to show that it was
erroneous.

Kelly, 391 Md. at 75-77.

These decisions did not require appellant to produce
evi dence at the hearing before the Tax Court, affirmatively
supporting its assessnent, in addition to proving the assessnent
itself. The question is whether there is substantial evidence in
the record as a whole to support the Tax Court’s deci sion.

B. Substantial Evidence Regarding Non-IFTA Vehicles
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Appel | ee argues that appellant never produced any evi dence
to show t hat appellee’s non-IFTA vehicles were ever fueled from
bul kK storage tanks.

1. Evi dence Supporting the Assessnent

There was substantial evidence in the record to support
appel l ant’ s assessnent. Richard Sine, a Field Conpliance
| nspector for the Conptroller’s Ofice, testified that on
February 7, 2003, two of appellee’s drivers, operating |FTA
vehi cl es, were found using untaxed dyed fuel on the highway
during a random i nspecti on.

Bill Resh, a | oader operator for appellee, testified that
appel l ee had two fuel tanks at its facility, one storing dyed
fuel for equipnment, and one storing clear, on-road fuel, for
trucks. M. Resh testified that drivers were instructed to use
clear, on-road fuel for trucks. |In 2003, at the time of the
incident, drivers had keys to both tanks. M. Resh testified
that, generally, if the clear tank ran out of fuel, he would cal
Tom Cise and get noney for drivers to stop and get fuel along
t he way.

Chri stopher Bulyard, a truck driver for appellee, testified
that in early February, 2003, he arrived at appellee’ s yard and
needed to fuel up. There was no fuel in the clear fuel tank, so
M. Bulyard and another driver, JimFry, got fuel out of the dyed

fuel tank. The next day, M. Bulyard was pulled over for a fuel
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i nspection. He told the officer he was runni ng dyed fuel.

Anot her officer came to test the fuel, and issued M. Bulyard a
ticket. M. Bulyard also testified that he had never used his
own noney to purchase fuel for the truck while he was out on the
road. M. Bulyard testified that this incident was the only tine
he ever used dyed fuel in his truck.

Janmes Fry, another driver for appellant, testified that
there was a time in February of 2003, when he arrived at the yard
and needed to fill up, but the clear fuel tank was enpty. After
M. Fry failed in his effort to contact M. Cise, he filled one
tank of his truck with dyed fuel. The next day, M. Fry was
pul l ed over for fuel inspection. M. Fry testified that this was
the only tinme he ever drove with dyed fuel.

David Benson, the field auditor that perfornmed the audit
resulting fromappellee’'s two fuel citations, testified that he
reviewed all of appellee’s records and that those records were
i nadequate to support the fuel usage appellee reported. M.
Benson audi ted appel | ee beginning on April 28, 2003, including
both appellee’s I FTA and non-I| FTA fuel accounts. He testified
that he exam ned all of the records that appell ee nade avail abl e
to him including fuel purchase tickets, nonthly records of
“stickings” of their tank, and the recap of the fuel usage for
both the on and off-road fuel. He testified that appellees

produced no records of back-hauling when asked during the audit.
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M. Benson testified that appellee’ s inventory and fuel
usage records were inadequate because “[t] here was no back-up
detail that could be provided at audit to support the recap
figures on the fuel recaps. And the inventory records were
guesti onabl e based on the tank sizes that were reported.”

Because appel |l ee’ s cal cul ati ons were based on fuel tanks of
different sizes than the fuel tanks actually used, M. Benson
testified that the difference had an inpact on the accuracy of
inventory accounting. He also testified that because appellee
did not have a totalization neter during the audit period, he was
unable to verify that the gallons recorded on the |log were
accurate. Appellee did not offer any other supporting
docunentation justifying the fuel usage, such as daily fuel
tickets. M. Benson cited nunerous instances in which vehicles
reported going several thousand mles wthout refueling and
attaining inpossible gas nil eage as evidence that the records
appel | ee offered during the audit were likely inaccurate.

There was nothing in the evidence to differentiate between
| FTA and non-| FTA vehicles, in ternms of source of fuel usage, and
thus no basis for requiring the use of different methodol ogies in
estimating the tax due. M. Benson, while using the sane
nmet hodol ogy, made separate cal culations for |IFTA versus non-I|FTA
vehi cl es.

Thi s evidence was sufficient to support the Tax Court’s
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order uphol di ng appell ant’s assessnent.

2. Appellee’'s Evidence That Appellant’s Assessnent WAs | ncorrect

The only evidence appellee introduced to denonstrate that
appel l ant’ s assessnent was incorrect was the testinmony of M. and
Ms. Cise, the two principals of appellee. The Tax Court held
t hat the evidence was insufficient.

Ms. dise, co-owner of appellee conpany, testified that she
was responsible for all of the office work, the paper work, and
the reports for appellee. She testified that one of her
responsibilities was filling out the notor fuel reports that were
sent to the State for the purpose of paying taxes on notor fuel.
She testified that she thought she was reporting the nunber of
gal l ons that appellee actually used. She also testified that
appel | ee had been audited about every two years. Ms. Cise
testified that before the incident that is the subject of this
appeal , appel |l ee had never had any dispute with appel | ant about
audit results.

Ms. Cise also testified about the process she and M.
Clise used to report fuel usage. She testified that they
calculated in-state versus out-of-state mleage for |FTA
vehicles. She also testified that appellee did not keep records
on non-1FTA vehicl es because the drivers were responsible for
purchasi ng fuel for those trucks unless appellee had to send them

to a specific place for a specific reason
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Charles Cise, co-owner and principal of appellee, testified
that the procedure, when the clear tank ran out of fuel, was to
have the drivers purchase clear fuel on the road. M. Cise also
testified about the process he and Ms. Cise used to determ ne
t he amount of fuel appellee used and the amount of fuel each
truck used. M. Cise testified that there were tinmes during the
audit period when M. dise knew, because of the anmpbunt of fuel
m ssing from appell ee’s fuel tanks, that appellee had used nore
total fuel than the drivers were reporting. M. Cise testified
t hat, when such incidents occurred, appellee reported the anpunt
actually used rather than the anount shown.

Over objection, a summary chart of gallons used and m |l es
driven, prepared by appellee’s counsel, was entered into
evidence. M. Cise testified that the totals “canme right off
our records,” and that the charts accurately reflected appellee’s
fuel usage.

M. Clise testified that the substantial changes in gas
m | eage fromnmonth to nonth could be expl ained by a variety of
causes. Drivers ran the trucks all night on very cold nights,

t hereby reducing gas mleage. Sonetinmes, the trucks carried
not hi ng back fromjobs, and other tines, the trucks carried | oads
or “backhaul s” back fromjobs, resulting in | ower than average
mles per gallon for that period. The nunber of tines a driver

fueled the truck per nonth affected the gas mleage. Further,
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M. Cise testified that one driver was caught stealing fuel from
appel | ee’ s trucks.

The credibility of witnesses and the wei ght of the evidence
are for the Tax Court. Even the evidence offered by appellee
provi des sone support for the assessnent relating to the non-I1FTA
vehicles, as Ms. Cise testified that appellee provided the fue
for usage other than for commuting by the drivers between hone
and j ob.

Comptroller’s Audit Method Authorized By Law

Under section 13-406 of the Tax-Ceneral Article, “If a
person fails to keep adequate records required under 8§ 9-309 of
this article, the Conptroller may: (1) conpute the notor fuel tax
due by using the best infornmation in the possession of the
Comptroller; and (2) assess the tax due.” Appellant did that,
conputing the taxes owed by calculating a mles per gallon
figure, and applying it to the nunber of mles driven by
appel | ee’ s vehi cl es.

Appel | ee contends that appellant was not authorized by
section 13-406 to base its assessnment upon a net hodol ogy that
di scredited taxpayer’s records. Appellee argues that the
statute’'s predicate, that a person “fails to keep” records is not
nmet by records that are nerely “inadequate.” Appellee points to
section 13-405, relating to assessnent of the notor carrier tax,

whi ch specifically addresses both “inadequate records,” and “no
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records kept” and conpares it to section 13-406, which
specifically references only “records not kept.”

The Revisor’s Note to section 13-405 reveals that the
differentiation between “i nadequate records” and “no records
kept” in 13-405 is intended to distinguish between the two
di fferent neans of calculating the notor carrier tax under
section 13-405(a) and (b). Under section 13-405(a), if a
t axpayer keeps inadequate records, the Conptroller may conpute
the notor carrier tax by using a mles per gallon factor based on
the best information available to the conptroller. In contrast,
under 13-405(b), if a taxpayer keeps no records, the Conptroller
may conpute the tax by using a mles per gallon factor based on
the use of 40 gallons of notor fuel for each notor vehicle on
each day during the period for which records were not kept.

Because section 13-406 provides only one nethod of
calculating the notor fuel tax when a taxpayer fails to keep the
records required under section 9-309, no distinguishing | anguage
bet ween “i nadequate records” and “no records” was necessary.

Further, appellee’s argunent that section 13-406 applies
only when no records are kept, and not when nerely “inadequate
records” are kept |leads to absurd results. |If section 13-406 did
not also apply to inadequate records, then special fuel users
woul d have an incentive to keep inconplete or inaccurate records

because the Conptroller would have no recourse to estimte the
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anount of taxes owed so |long as the taxpayer had sonme records, no
matter how i nconpl ete or inaccurate. The Conptroller would have
no neans of recovering any taxes avoi ded by these inconplete or

sl oppy records. The Tax Court’s application of the statute was
therefore in accordance with legislative intent.

M. Benson testified that appellee’ s inventory and fuel
usage records were inadequate because “[t] here was no back-up
detail that could be provided at audit to support the recap
figures on the fuel recaps.” M. Benson cited numnerous
i naccuracies in the records that were provided. Appellees did
not offer any other supporting docunentation justifying the fuel
usage, such as daily fuel tickets.

Because appellee failed to keep adequate records as required
by section 9-309, appellant was authorized to “conpute the notor
fuel tax due by using the best information in the possession of
the Comptroller.” T.G § 13-406

M. Benson testified that his audit led to an initia
assessnent of $34,589.40, a penalty of $3,358.94, and interest of
$6,792.42, totaling $43,240.76. M. Benson testified that he
arrived at this figure by developing a “mle per gallon factor,”
stati ng:

They were cited for having dyed fuel in the
tanks — in the truck tanks on 2/7/03.

Begi nning 2/ 10/ 03 through the period of
3/31/03, a mle per gallon on the qualifying

not or vehicles were developed. And it was
devel oped using total odoneter mles and
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total fuel placed into these units during
that tinme franme. Now, that includes both
bul kK storage fuelings, credit was given for
bul k storage fuelings, and any retail

pur chases made over the road.

* * *

We took the mleage that was driven each

month by the qualifying I FTA units and

divided it by the mle per gallon factor to

determ ne the anount of fuel on which tax is

due. Then credit was given for any tax that

was pai d.
The mle per gallon figure used was 4.27. The mle per gallon
figures offered to appellant by appellee for that sane period
aver aged about 5.7.

Appel l ee protested this initial audit. First, it argued
that they used smaller tires on the vehicles, which caused them
to get a higher mle per gallon figure. Further, appellee argued
that it had et the trucks run overnight during cold nights in
t he nonths of January, February and March, which caused the
fluctuation in mles per gallon.

When appellant’s office reexam ned the mles per gallon
figure after the appeal, examning April, My, and June of 2003,
when appel | ees were not running the trucks overnight, it reached
a newmle per gallon figure of 5.07. M. Benson testified that
this estimate was high in conparison to the mles per gallon
figures that simlar conpani es got under similar circunstances,

whi ch usually ranged from4 to 4.7 mles per gallon. M. Benson

testified that he had confidence that this revi sed assessnent
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represented the mninmumtax appellee owed. In the reassessnent,
M. Benson al so included the six additional non-1FTA vehicles,
for which no records were kept. M. Benson made separate nles
per gallon cal culations for each of these vehicles. He
determ ned that there were a total of 63,513 gallons of gas on
whi ch no tax had been paid. The recalculated tax came to
$15, 401. 90, interest of $3,462.00, and penalty of $1,540.19,
totaling $20, 409. 00.

Appel lant’ s determ nation that appellee’s records were
i nadequat e was supported by the evidence. Further, since
appel lant reviewed all of the information provided to it by
appel l ees and used a statutorily perm ssible nmethod of
cal cul ating an assessnent, the trial court did not abuse its
di scretion in uphol ding appellant’s assessnent.

Jury Trial

Finally, appellee clains that the Tax Court abused its
di scretion in denying appellee’ s request for a jury trial. Under
section 13-526(a) of the Tax-Ceneral Article, “on the request of
a party, the Tax Court may submt an issue of fact to a circuit
court for a jury trial.” As appellee concedes, the decision to
grant or deny a request for a jury trial lies within the

di scretion of the Tax Court. Allnut v. Conptroller, 61 M. App.

517 (1985) (holding that court did not abuse its discretion in

denying jury trial where main issues were questions of |aw),
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cert. denied, 303 M. 295 (1985); see also MiI.-Nat’|l Capital Park

and Planning Commin v. Silkor Dev. Corp., 246 Ml. 516 (1967)

(hol ding that “may” conveys discretion unless the context or
purpose of the statute shows that it is neant otherwise). “An
abuse of discretion is said to occur where no reasonabl e person
woul d take the view adopted by the trial court, or when the trial

court acts without reference to any guiding rules or principles.”

Stidhamv. Mrris, 161 Mi. App. 562, 566 (2005).

Appel l ee clains that the Tax Court abused its discretion in
denying a jury trial because the case concerned primarily factual
| ssues. However, section 13-526 does not provide that the Tax
Court nust provide a jury trial when there are questions of fact.
Rather, it |eaves the determ nation of whether to submt an issue
of fact to a jury entirely within its discretion.

As was the situation in Allnutt, 61 MI. App. at 527, the Tax
Court, in the case before us, gave no reasons for denying a jury
trial. As in Allnutt, appellee has provided no persuasive
reason why the Tax Court abused its discretion. “The exercise
of a judge's discretion is presuned to be correct, he is presuned

to know the law, and is presunmed to have performed his duties

properly.” Lapides v. Lapides, 50 Md. App. 248, 252 (1981).

Not hing in the record below indicates error or irregularity in
the Tax Court’s decision not to grant a jury trial; therefore, we

will affirmthe judgnment of the Tax Court.
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JUDGMENT OF THE CIRCUIT
COURT FOR ALLEGANY COUNTY
REVERSED TO THE EXTENT
THAT IT REVERSED THE TAX
COURT; OTHERWISE
AFFIRMED. COSTS TO BE
PAID BY APPELLEE/CROSS-
APPELLANT.



