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This case arises froma dispute over the collection of
I nterest associated wwth a nortgage | oan. Appellants, R chard A
Doyl e and Ruth M Doyl e, brought suit agai nst appell ee, Finance
Anerica, LLC, to recover the interest.* The Circuit Court for
Mont gomery County granted appellee’s notion to conpel arbitration
and stayed appellants’ suit pending arbitration.

Appel I ants chall enge the court’s ruling that arbitration is
required and present a series of questions to this Court, which

we have consolidated and rewitten as foll ows:?

! Appellants filed suit on behalf of a putative class.
2 The questions, as posed by appellants, are as follows:

l. Whet her arbitration could be conpelled
considering the purported arbitration
agreenent’s condition of inform
resol ution had not been net.[.]

1. Wether the Doyl es could be conpelled to
arbitrate their class action suit
considering class actions were excl uded
fromthe purported arbitration
agreenent|.]

[11. Whether Maryland | aw requires the
adverse party to refuse to arbitrate
prior to petitioning a court to conpel
arbitration[.]

V. \Whether the purported arbitration
agreenent is enforceable, considering
the purported arbitration agreenent is
procedural |y and substantively
unconsci onabl e[ . ]

V. Whet her Finance Anerica’ s coercion of
t he Doyl es renders the purported
arbitration agreenent procedurally
unconsci onabl e[ . ]
(conti nued. ..)



Does the plain | anguage of the
arbitration agreenment prevent litigation
from bei ng pursued before a circuit
court?

1. Does the arbitration agreenent permt
appel l ants to choose whether to proceed
in arbitration or in court?

I1l. Is the arbitration agreenent void on
policy grounds?

V. Is the arbitration agreenent
unconsci onabl e?

Finding no error, we shall affirmthe decision of the circuit

court.

(...continued)

VI. \Wether the excessive cost of
arbitration renders the purported
arbitration agreenent substantively
unconsci onabl e[ . ]

Appel | ee presents the foll ow ng questions:

l. Did the circuit court correctly
determ ne, as a matter of l|aw, that
Appel | ants have an unconditi onal
obligation to arbitrate their individual
cl ai ms upon the request of Finance
Anerica?

1. Didthe circuit court correctly
determne, as a matter of law, that the
parties’ agreenent to arbitrate is
nei ther procedurally nor substantively
unconsci onabl e?

I1l. Did the circuit court correctly
determ ne, as a matter of l|law, that by
agreeing to arbitrate their individual
claims, Appellants waived their ability
to bring a putative class action in a
court of law?
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FACTUAL AND PROCEDURAL HISTORY

Appel  ants secured a nortgage | oan from appell ee for the
purchase of a new honme. Settlenent for the residence was to take
pl ace on April 26, 2004. On that day, the parties executed a
D spute Resol ution Agreenent (the “Agreenent”), which states, in
part:

Mai nt ai ni ng good rel ationships with our |oan
applicants and borrowers, is very inportant
to us at Finance America, LLC (hereinafter
referred to as “Lender”). W ask you to
contact us imediately if you have a problem
with a loan application or |oan transaction
with us. Oten, a telephone call to us wll
resolve the matter ami cably and as quickly as
possi ble. However, if you and we are not
able to resolve our differences informally,
you and we agree that any dispute, regardl ess
of when it arose, shall be resolved, at your
option or ours, by arbitration in accordance
with this agreenent.

Only disputes involving you and us may be
addressed in the arbitration. The
arbitration shall not address any di spute on
a “class wde” basis nor shall it be
consolidated with any other arbitration
proceeding. This neans that the arbitration
wi |l not address disputes involving other
persons that may be simlar to the disputes
bet ween you and us.

Appel l ants assert that appellee failed to disburse the | oan
proceeds until April 27, 2004 —- the day follow ng settlenent.
Appel lants filed suit in circuit court to recover damages from
appel | ee, pursuant to Maryland Code Annotated (1974, 2003 Repl.

Vol .), 8 7-109 of the Real Property Article. Appellee filed a
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nmotion to dismss and notion to conpel arbitration. After a
hearing on the notions, appellee’ s notion to conpel arbitration
was granted and the case was stayed, pending an outcone in
arbitration. This appeal foll owed.
STANDARD OF REVIEW

The circuit court’s order, conpelling arbitration, is
appropriate where a valid and enforceabl e arbitrati on agreenent
exi sts. Holmes v. Coverall North America, Inc., 336 Ml 534, 546,
649 A 2d 365 (1994). As a question of |law, whether a valid and
enforceabl e arbitration agreenent exists will be reviewed de
novo. Holloman v. Circuit City Stores, Inc., 391 M. 580, 588,
894 A 2d 547 (2006).

DISCUSSION

The Agreenent states that “arbitration shall be governed by
the Federal Arbitration Act.” The Federal Arbitration Act
(“FAA") is set forth under Title 9 of the United States Code.
Section 2 of the Act states that an arbitration clause will not
be enforceable where “any grounds . . . for the revocation of any
contract” apply. Because state courts “are not bound by the
federal procedural provisions of the FAA 7 our enforcenent of
Section 2 requires that we “look to the pertinent Maryl and | aw
for guidance. Wwalther v. Sovereign Bank, 386 M. 412, 423, 872
A.2d 735 (2005). The Maryland Uniform Arbitration Act (“MJAA")

Is codified under Maryl and Code Annotated (1974, 2006 Repl.
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Vol .), 88 3-201 et seqg. of the Courts and Judicial Proceedi ngs
Article (“CJ").

|. Plain Language of the Agreenent

__ The interpretation of a contract is a question of |aw and
subj ect to de novo review. United Servs. Auto. Ass’n v. Riley,
393 Md. 55, 79, 899 A . 2d 819 (2006). On review, we shall exam ne
the | anguage of the contract objectively. 8621 Ltd. P’ship v.
LDG, Inc., 169 Md. App. 214, 226, 900 A 2d 259 (2006). “‘\Were
t he | anguage of the contract is unanbi guous, its plain neaning
will be given effect. There is no need for further
construction.’” Spengler v. Sears, Roebuck & Co., 163 M. App.
220, 239, 878 A.2d 628 (2005).

_ Appellants argue that the Agreenent is a contract of
adhesi on and thus nust be viewed with heightened scrutiny; any

anbi guity nust be resol ved agai nst appel |l ee.® Appellants assert

® An adhesion contract “has been defined as one ‘that is
drafted unilaterally by the dom nant party and then presented on
a “take-it-or-leave-it” basis by the weaker party who has no real
opportunity to bargain about its ternms.’” Meyer v. State Farm
Fire & Cas. Co., 85 MJ. App. 83, 89, 582 A 2d 275 (1990) (citing
Restatement (Second) of Conflict of Laws 8 187, Comment b.).
Bl ack’s Law Dictionary defines the termas a “standard-form
contract prepared by one party, to be signed by the party in a
weaker position, [usually] a consunmer, who adheres to the
contract with little choice about the terns.” 342 (8th ed. 2004).

There is no doubt that the Agreenent constitutes a contract
of adhesi on. Adhesion or formcontracts are not the sane as an
unconsci onabl e contract and do not render the Agreenent invalid,
per se. See Walther v. Sovereign Bank, 386 M. 412, 430, 872 A 2d

(continued...)
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that the plain | anguage of the Agreenent does not require
arbitration of their claimfor tw reasons. First, the Agreenent
requires the parties to attenpt an “informal resolution” prior to
arbitration. This failed to occur. Second, the Agreenent does
not prohibit class actions frombeing pursued in the circuit
court.
A. Informal Resolution

The introductory paragraph of the Agreenent reads as

fol | ows:

Mai nt ai ni ng good rel ationships with our |oan
applicants and borrowers, is very inportant
to us at Finance Anerica, LLC (hereinafter
referred to as “Lender”). W ask you to
contact us inmediately if you have a probl em
with a |loan application or |oan transaction
with us. Oten, a telephone call to us wll
resolve the matter am cably and as quickly as
possi bl e. However, if you and we are not
able to resolve our differences informally,
you and we agree that any dispute, regardl ess
of when it arose, shall be resolved, at your
option or ours, by arbitration in accordance
with this agreenent.

(Enphasi s added.)

Appel l ants assert that the word “if” creates a condition
that nmust be satisfied prior to arbitration; specifically, an

attenpt nust be nmade to informally resolve any problens that

3(...continued)
735 (2005). Instead, as appellants assert, the courts sinply
exam ne such contracts with “special care” and “construe
anbiguities against the draftsman.” Id. at 431.
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arise, prior to arbitration. W do not read the Agreenent to
contain such a requirenent.

When all four sentences of the introductory paragraph are
read together, it is clear that the Agreenment recommends, but
does not require, that disputes be resolved through inform
nmeans. The first sentence acknow edges appellee’'s desire to
mai ntain “good relationships” with its borrowers. The second
sentence sinply “ask[s],” aggrieved borrowers to contact appellee
when a problemarises — it does not “require” borrowers to
contact appellee. The third sentence suggests that placing a
tel ephone call to appellee mght “resolve the matter ami cably” --
it does not require borrowers to place a tel ephone call. The
fourth sentence nmerely recogni zes that problens are not al ways
resolved informally and, if the borrower and appellee “are not
able to resolve [their] differences informally,” arbitration nust
proceed.

W al so note that appellants are the noving party in this
case and chose to initiate formal proceedings in the circuit
court. Contrary to the advice and suggestion in the Agreenent,
appel l ants determined to forgo any attenpts at resolving the
matter am cably through informal neans and filed a conpl ai nt
agai nst appellee. In essence, appellants have waived their

ability to challenge the arbitration provision on this ground.



Appel lants rely on wells v. Chevy Chase Bank, F.S.B., 363
M. 232, 768 A 2d 620 (2001), for the proposition that a
condition precedent contained in an arbitrati on agreenent nust be
satisfied prior to proceeding with arbitration. Because we have
al ready determ ned that the Agreenent between appellants and
appel | ee does not contain a condition precedent, wWells is
i napposite.*
B. Class Action Law Suits Are Barred
Appel lants also claimthat arbitration is not required
because they are properly pursuing a class action in the circuit
court. Appellants assert that the Agreenent only limts their
opportunity to file a class action in arbitration, |eaving open
the option to file a class action in the circuit court.
The portion of the Agreenent relating to class action
proceedi ngs states as foll ows:
Only disputes involving you and us may be
addressed in the arbitration. The
arbitration shall not address any di spute on
a “class wide” basis nor shall it be
consol idated with any other arbitration
proceeding. This neans that the arbitration
wi |l not address disputes involving other

persons that nay be simlar to the disputes
bet ween you and us.

* The arbitration agreenent in wells states that “any C aim

based on or arising froman alleged tort, shall . . . be
submtted to nediation . . . . If mediation fails to resolve the
claim . . . then the O aimshall be determ ned by binding

arbitration.” 1d. at 236-37 (enphasis added). The |anguage of
the arbitration agreenent in wells is in marked contrast to the
Agreement in this case.
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Thi s paragraph nust be read in conjunction with the sentence that
requires arbitration: “[Ylou and we agree that any dispute,
regardl ess of when it arose, shall be resolved, at your option or
ours, by arbitration in accordance with this agreenent.”

The plain | anguage of the Agreenent requires that any
dispute arising out of or in any way related to the |oan shall be
resolved by arbitration.®> Therefore, if the Agreenent bars the
filing of a class action claimin arbitration, there can be no
filing of a class action claimat all. Appellants contend that,
W t hout a bl anket or general restriction on class action suits,
they may proceed with a class action in the circuit court.

Al though it may have been wise to expressly include a “no-class-
action” provision in the Agreenment,® we cannot say that

appel lee’s failure to do so renders the class action provision in
t he Agreenent any |ess clear.

Il. Arbitration I's Not Perm ssi ve

Appel l ants contend that the arbitration provision “is

perm ssive” because it “allows either party to sue or arbitrate.”

> The Agreenent contains three exceptions to the rule that
all disputes nust proceed in arbitration. None relate to the
factual circunstances presented in this case.

® In walther, 386 MI. at 436-38, the Court of Appeals held
that “no-class-action” provisions in arbitration agreenents are
valid and not unconscionable. Although a mnority of
jurisdictions take the position that “no-class-action” provisions
are unenforceable, Maryland stands firmin the majority. See id
at 438.
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This contention is sinply incorrect. The Agreenent pellucidly
states that “any dispute . . . shall be resolved . . . at your
option or ours, by arbitration.” (Enphasis added.) Appellants’
argurment clings for life to the word “option” as though its very
presence in the Agreenent allows themto bring a suit in the
circuit court. Like Hannibal, “Aut viam inveniam aut faciam.”’
To the contrary, either party has the option to proceed in
arbitration and once that option is exercised, arbitration is
required.

As the noving party, appellants elected to file a lawsuit in
the circuit court, which they were entitled to do pursuant to the
Agreenment. Had appellee preferred that venue, it could have
proceeded in circuit court. Appellee desired arbitration,
however, and under the plain | anguage of the Agreenent, any
di spute shall be resolved by arbitration at the option of either
party. Having exercised that option, arbitration nmust proceed.

Appel | ants take their argunent one step further. CJ 8§ 3-
207(a) states:

Refusal to arbitrate. — If a party to an
arbitration agreenent described in § 3-202 of
this subtitle refuses to arbitrate, the ot her

party may file a petition with a court to
order arbitration.

11l either find a way or nake one.” (Quotation
attributed to the Carthaginian general, Hannibal (c. 247-183 BQ)).
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(Enmphasi s added in bold.) Appellants interpret this provision as
requiring appellee to make two requests for arbitration; the
first request nust be denied by appellants and only after they
refuse to arbitrate nmay the court properly rule on appellee’s
second request.?

We are convinced that CJ 8§ 3-207(a) has been satisfied. W
shall not require the parties to junp hurdles that are
nonessential to proceed in arbitration, particularly when
arbitration is patently mandated under the plain meaning of the
Agreenment. Under CJ § 3-207(c), “[i]f the court determ nes that
the agreenent [to arbitrate] exists, it shall order arbitration
O herwise, it shall deny the petition.” Having found that an
arbitration agreenent exists, the court ordered arbitration. W
concur with that determ nation

I11. Policy Considerations

An arbitration agreenent is valid and enforceabl e unl ess

grounds exi st that would render the arbitrati on agreenent

8 In their brief, appellants explain:

[ Appel | ants have] not refused to arbitrate,
nor has [appell ee] requested that

[ appel l ants] arbitrate. Instead, [appell ee]
has nmerely responded to the class action
conplaint by a notion to conpel arbitration
wi thout first meeting the condition precedent
set by Md. Code Ann., Cs. & Jud. Proc. § 3-
207(a). In fact, [appellee] did not even
allege that it made a request for arbitration
that was refused by [appellants].
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revocable as a contract. CJ § 3-206(a). Appellants assert that
the Agreenent is invalid and unenforceable for two reasons.
First, the Agreenent is repugnant to the public policy of

Maryl and. Second, the Agreenent is procedurally and
substantively unconsci onable. W shall address the
unconscionability claimin Part IV of this opinion.

Appel l ants argue that the Agreenent is “nothing nore than a
thinly veiled excul patory agreenent” that denies consuners access
to the courts while preserving appellee’s ability to file certain
claims in court. |In support of their policy argunent, appellants
note that “the nation’ s |argest funders and guarantors of hone
loans . . . have . . . banned the use of pre-dispute arbitration
provisions.” This argunent is, in essence, nothing nore than a
pol i cy-based assault on the shortcom ngs of arbitration. Deja
vVu.

In Bel Pre Med. Ctr., Inc. v. Frederick Contractors, Inc.,
21 Md. App. 307, 319-20, 320 A 2d 558 (1974), we stated:

The Uniform Arbitration Act constitutes a
radi cal departure fromthe comon | aw.
Executory agreenents to arbitrate are to be
deenmed “valid, irrevocable and enforceable,”
and suits to conpel arbitration or to stay
the action of a court pending arbitration may
now be brought. The prime purpose of these
provisions is to discourage litigation and to
foster voluntary resolution of disputes in a
forumcreated, controlled and adm ni stered
according to the parties’ agreenent to
arbitrate. Thus, by its enactnent, the

General Assenbly established a policy in
favor of the settlenent of disputes through
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the arbitration process and ended the
anbi val ence of courts under the conmon | aw
Not only suits to enforce an arbitrator’s
award, but also suits to conpel arbitration
and suits to stay court action pending
arbitration, are now to be viewed as
“favored” actions.

(Internal citations omtted.)

Si nce our announcenent in Bel Pre Med., 21 M. App. 307,
this Court and the Court of Appeals have continued to recognize
the legislative policy favoring enforcenent of arbitration
agreenents. See Questar Homes of Avalon, LLC v. Pillar Constr.,
Inc., 388 MI. 675, 684, 882 A 2d 288 (2005) (The MJAA “expresses
the legislative policy favoring enforcement of agreenents to

arbitrate.” (internal cite omtted)); Holmes, 336 Ml. at 541
(“The same policy favoring enforcenment of arbitration agreenents
Is present in both” the MJAA and the FAA.); The Redemptorists v.
Coulthard Servs., Inc., 145 M. App. 116, 150, 801 A 2d 1004
(2002) (Maryland |law “reflect[s] a strong public policy in favor
of arbitration.”) ; Howard County Bd. of Educ. v. Howard County
Educ. Ass’n, Inc., 61 Ml. App. 631, 641, 487 A 2d 1220 (1985)
(recognizing the legislative policy “in favor of” arbitration
agreenents); Southern Maryland Hosp. Ctr. v. Edward M. Crough,
Inc., 48 Mi. App. 401, 406, 427 A 2d 1051 (1981) (“Arbitration is
a ‘favored’ process in Maryland.”).

We are keenly aware of the opposition to arbitration

agreenents taken by consuners and consuner-advocat es.
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Nonet hel ess, arbitration agreenments enjoy “favored” status in
Maryl and. “‘ The Legi sl ature makes the | aws[ and] the Judiciary

expounds them. Schisler v. State, 394 Md. 519, 582, 907
A.2d 175 (2006) (quoting City of Baltimore v. State, 15 M. 376,
456 (1860)). The law on this issue is clear, leaving us with

not hing to deci pher. W shall not entertain a debate that should

be directed to the General Assenbly.

V. Unconscionability

Unconscionability is an “extrenme unfairness” in the
formati on or substance of a contract. See Black’s Law Dictionary
1560 (8th ed. 2004).° The Uni form Conmercial Code allows a court
to nodify a contract if the contract, or any of its ternms, is
unconscionable. U C C § 2-302 (2001). It is problematic,
however, that the U C. C. does not define unconscionability, nor
does it provide any guidance as to the factors, circunstances,
and standards that should be enployed in maki ng such a finding.
“Unconscionability is an anorphous concept that evades precise
definition. Indeed, it has been said that ‘[i]t is not possible
to define unconscionability. It is not a concept but a
determ nation to be made in light of a variety of factors not
unifiable into fornula.”” Coady v. Cross County Bank, No.

2005AP2770, 2007 W. 188993 at T 26 (Ws. App. Jan. 25, 2007).

Unfortunately, such a definition is but a tautol ogy.
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The doctrine of unconscionability contains two conponents,
substantive and procedural aspects. Procedural unconscionability
concerns deceptive practices enployed at the bargaining table.
See Holloman, 391 M. at 603. Thus procedural unconscionability
| ooks to how the agreenent was reached. It relates to the
i ndi vi dual i zed circunstances surroundi ng each contracting party
at the time of contracting. Substantive unconscionability
concerns the actual ternms of the contract. 1d. “The prevailing
view is that [procedural and substantive unconscionability] nust
both be present in order for a court to exercise its discretion
to refuse to enforce a contract or clause under the doctrine of
unconscionability.” 1Id. (internal cite omtted). This is also
the position taken in Maryland. See, e.g., Walther, 386 M. at
431.

A. Procedural Unconscionability

Certain elenments of the bargaining process tend to indicate
t he presence of procedural unconscionability: “overwhel m ng
bargai ning strength or use of fine print or inconprehensible
| egal ese may reflect procedural unfairness in that it takes
advant age of or surprises the victimof the clause.” 8 Richard A
Lord, williston on Contracts 8 18:10 (4th ed. 1999). Additi onal
factors include, but are not |limted to:

age, education, intelligence, business acunen
and experience, relative bargaining power,

who drafted the contract, whether the terns
were explained to the weaker party, whether
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alterations in the printed terns woul d have

been permtted by the drafting party, and

whet her there were alternative providers of

the subject nmatter of the contract.
Wisconsin Auto Title Loans v. Jones, 290 Ws.2d 514, 534-535, 714
N. W2d 155, 165 (2006). That the arbitration agreenent was
presented as an adhesion contract is also significant. See
Holloman, 391 MJ. at 603; walther, 386 MI. at 453.

Appel lants claimthat the Agreenent is procedurally
unconsci onabl e because they were only made aware of the need to
sign the Agreenment on the settlenent date, after their |oan had
al ready been approved. Because the proceeds of the | oan were
needed to effectuate the closing, appellants argue that they were
constrained to sign the | oan, which was presented on a take-it-
or-leave-it basis.

A simlar argunment was presented to the Court of Appeals in
Walther, 386 Ml. 412.!' Petitioners clainmed that they “were
provi ded no opportunity to review the [arbitrati on agreenent] on
the night of the closing and were provided no opportunity to
review the [arbitrati on agreenent] beyond a cursory perusal.” Id
at 428. They al so argued “that the arbitration agreenent shoul d
[ have been] set aside because the arbitration clause ‘was
provi ded on a take-it-or-leave-it basis, with no opportunity for

negotiation.”” 1d. at 430.

10 See footnote 3, supra.
1 walther was decided 5-2 by the Court.
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The appeal presented in walther was, if anything, nore
conpelling on this issue. The arbitration agreenment in walther
IS better characterized as an arbitration “clause.” The docunent
presented to petitioners at closing contained 17 enunerat ed
par agraphs, the last of which was an arbitration cl ause.
Petitioners clainmed, which appellants in this case do not, that
they were unaware of the presence of an arbitration clause in the
docunment. The Court responded:

As this Court stated in the case of Merit
Music Service, Inc. v. Sonneborn, 245 M.
213, 221-22, 225 A 2d 470, 474 (1967), “the
| aw presunes that a person knows the contents
of a docunment that he executes and
understands at | east the literal neaning of
its terns.” See also Vincent v. Palmer, 179
Md. 365, 375, 19 A 2d 183, 189 (1941)
(stating that, “as a general rule, when one
signs a release or other instrunment, he is
presuned in | aw to have read and understood
Its contents, and he will not be protected
agai nst an unw se agreenent”); Owens v.
Graetzel, 149 M. 689, 696, 132 A 265, 268
(1926) (stating that parties to nortgage are
bound by its terns and “nust be held to know
its meani ng as thereby expressed”). In the
nearly-century-old case of Smith v.
Humphreys, 104 Md. 285, 65 A. 57 (1906),
Judge Boyd expressed the Court’s generally
critical view of such defenses to the
enforcenent of a contract:

Any person who cones into a Court
of equity admtting that he can
read, and show ng that he has
average intelligence, but asking
the aid of the Court because he did
not read a paper involved in the
controversy, and was thereby

i nposed on, should be required to
establish a very clear case before
recei ving the assistance of the
Court in getting rid of such
docurment. It is getting to be too
common to have parties ask Courts
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to do what they could have done
thensel ves if they had exercised
ordi nary prudence, or, to state it
in another way, to ask Courts to
undo what they have done by reason
of their own negligence or

car el essness.

Id. at 290-91, 65 A at 59.
Id. at 429.

The Court did not directly resolve petitioners’ argunent.
Recogni zi ng that both procedural and substantive
unconscionability nust exist in order to find that an arbitration
agreenent is invalid, the Court proceeded to “consider whether
the ternms in the arbitration clause [were] so one-sided as to
oppress or unfairly surprise an innocent party or whether there
exi st[ed] an egregious inbalance in the obligations and rights
i nposed by the arbitration clause.” 1d. at 431. W shall
anal yze the procedural unconscionability argunment further before
turning to the issue of substantive unconscionability.

This issue raises a question that remai ns unaddressed by the
Court in walther: whether it is procedurally unconscionable for a
nortgagee to approve a loan and wait until the day of closing to
present the nortgagor with an arbitrati on agreenent that nust be
signed, in order that the | oan proceeds be di sbursed. W believe
t hat such conduct, at |east, approaches procedura

unconsci onabi lity. *?

2Al t hough the present action is a class action, we do not
(continued. . .)
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Appel l ants argue that “the first tine the Doyl es were
informed of the arbitration ‘agreenent’ was at the settl enent
table.” In walther, petitioners argued that they were presented
wi th a docunent containing an arbitration clause “on the night of
the closing.” 1d. at 428. Appellee denmands that a rule,
requiring “a lender . . . to present to borrowers an agreenent to
arbitrate prior to settlenent . . . would treat arbitration
agreenents differently than other contracts and thus woul d be
contrary to established law.” W disagree.®®

At the notions hearing, the follow ng discussion ensued
bet ween the court and counsel for appellants:

[ COUNSEL] : You Honor, | would like to point
out there is no dispute that this is a

contract of adhesion. As such, the Court -—-

THE COURT: Wiy do you say it’s a contract of
adhesi on?

[ COUNSEL] : Because it's giv[ien] on a take it
or leave it basis. There was no negotiation
back and forth.

2(. .. continued)
reach the question of whether there can be procedural
unconscionability in a class action suit. Procedural
unconscionability relates to the individualized circunstances
surroundi ng each contracting party at the tine of contracting and
It seens questionable that it can be established as a general
proposition for a group of contracts containing simlar terns
between different parties.

13 Both parties recognize, and we agree, that arbitration
agreenents nust be treated |i ke any other contract. See, e.g.,
Gilmer v. Interstate/Johnson Lane Corp., 500 U. S. 20, 24, 111
S.C. 1647 (1991) (The courts nust “place arbitration agreenents
upon the sanme footing as other contracts.”).
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THE COURT: All right.

[ COUNSEL]: In fact, if they want the loan, it
even states in [the Agreenent that]

they have to sign this. Qoviously, there's
not equal bargai ning power between the two
parties.

THE COURT: They go to sone ot her |ender.

[ COUNSEL] : That’'s true.

THE COURT: There’s not a lack of |enders.
Adhesi on occurs when there’s no negotiation
and no choice of party with whomto
negoti at e.

[ COUNSEL] : You Honor, obviously | would argue
that anyti ne you have unequal bargaini ng
power in the context of this —-

THE COURT: All contracts are negotiated with

unequal bargai ning power. Let’s start from
that premise. They all start that way.

* * *

THE COURT: W' re never on the sane playing
field.
Wiile it may be true that appellants were not initially

limted to appellee as the only | ender available for a nortgage
| oan, the court’s response to counsel fails to consider that
appel l ants, at settlenent, were required to sign the Agreenent or
possi bly risk sone adverse consequences related to their new
comi t ment . No docunents that appellants may have signed were
presented to the court during the notions hearing. W have no

knowl edge of the nature of the contract that appellants entered
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into for the purchase of the hone, what | oan docunents appellants
may have initially executed, and what, if any, penalties
appel l ants may have incurred by refusing to execute the
arbitration agreement. No evidence was presented of appellants’
age, education, intelligence, business acunmen and experience,
whet her the terns were explained to them whether alterations in
the printed terns woul d have been permtted by appellee, or
whet her there were alternative providers of the subject matter of
t he contract.

In walther, the Court noted that petitioners “did not allege
that they needed to negotiate and were rebuffed by respondent

.7 Id. at 431 n. 6. W are aware that the same argunent could
be made in this case. This argunment is unpersuasive. |If
appel  ants had chal | enged appel |l ee’s presentation of the
Agreenent, they would be then faced with two adverse results, one
resulting within seconds of saying, “No, we refuse to sign,” or
one resulting later, such as litigation concerning this identical
issue. It is not difficult to inmagine that, faced with such a
Hobson’s choice, they would have signed the Agreenent.
B. Substantive Unconscionability

Appel lants claimthat the Agreenent is substantively
unconsci onabl e because fees associated with arbitrating this
di spute will consune nore than the anount of their claim

Appel lants estimate that they will be required to pay, at a
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mnimum $1,550 to arbitrate a claimworth only $1,539. The
total value of $1,550 is conprised of two expenses: (1) a filing
fee and a case service fee amounting to $950, and (2) the
arbitrator’s conpensation, which will be no | ess than $600. 4

In support of this allegation, appellants rely on two
affidavits. The first was filed in a case in the United States
District Court for the Eastern District of Virginia, which
di scl osed that in an AAA adni ni stered di spute, the National Rules
for the Resolution of Enploynent Disputes would apply and the
median daily rate of an arbitrator’s conpensation is $1,500. The
second affidavit was filed in the District Court, Boul der County,
State of Col orado, applying the AAA's Arbitration Rules for the
Resol uti on of Consumer-Rel ated Di sputes, establishing that the
nmedi an daily rate of arbitrator conpensation is $1, 500.

Appel | ee contends that the estinmated fees and expenses
claimed by appellants are “m splaced” and constitute “nere
specul ation.” Appellee maintains that appellants’ affidavit
regardi ng AAA rules for enploynment disputes is irrelevant to
consuner related disputes, and as to the affidavit from Col orado,
t he “Suppl ementary Procedures” of the AAA apply to this consuner

di spute, which provide:

4 The filing fee and case service fee of $950.00 is based
on the “Commercial Arbitration Rules and Medi ati on Procedures”
for the American Arbitration Association (“AAA”), a copy of which
is included in the record extract. The estinmates for the
arbitrator’s conpensati on are based on a random sanpling of fees
conducted by the AAA in 2001.
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| f the consuner’s claimor counterclaimdoes
not exceed $10, 000, the consuner is
responsi ble for one-half the arbitor’s fees
up to a maxi num of $125.

Appel I ee further contends that, even if appellants’ estimate of
the fees and expenses is accurate, appellee “has acknow edged and

agreed to pay the costs associated with proceeding in arbitration

Agai n, wWalther proves instructive. Presented with a simlar
argurment, the Court relied on the pronouncenents of the United
States Suprene Court in Green Tree Financial Corp.-Alabama v.
Randolph, 531 U.S. 79, 121 S.C. 513 (2000), and the United
States Court of Appeals for the Fourth Crcuit in Bradford v.
Rockwell Semiconductor Sys., Inc., 238 F.3d 549 (4th Cr. 2001).
As expl ained by the Court of Appeals of Maryl and,

[t] he Suprene Court . . . reversed the

El eventh Circuit’s holding that the
arbitration agreenent’s silence as to the
filing fees, arbitrators’ costs, and ot her
arbitration expenses had rendered the
arbitration provision unenforceabl e because
it exposed the buyer to potentially steep
arbitration costs. [Green Tree Financial, 531
US ] at 84, 121 S.Ct. [513]. Acknow edgi ng
that the Green Tree Financial parties had
provi ded no detail of the expected
arbitration fees and costs, the Suprene Court
observed that while “the existence of |arge
arbitration costs could preclude a litigant”
of limted resources fromeffectively pursing
her clainms in an arbitral forum “[t]he
‘risk’ that [the buyer] will be saddled with
prohi bitive costs is too speculative to
justify the invalidation of an arbitration
agreenent.” I1d. at 90-91, 121 S. C. [513]
(alteration added). Effectively, Green Tree
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Financial placed upon the party asserting the
prohi bitive expense “the burden of show ng
the likelihood of incurring such costs.” Id.
at 92, 121 S.&t. [513].

Id. at 439-440.
The Court conti nued:

In a case decided shortly after Green Tree
Financial, the United States Court of Appeals
for the Fourth Circuit observed it would be

i nappropriate to apply a broad per se rule to
the efficacy of an arbitral forum

The cost of arbitration, as far as
its deterrent effect, cannot be
measured in a vacuum or prem sed
upon a claimant’s abstract
contention that arbitration costs
are “too high.” Rather, an
appropriate case-by-case inquiry
nmust focus upon a clainmant’s
expected or actual arbitration
costs and his ability to pay those
costs, measured agai nst a baseline
of the claimant’ s expected costs
for litigation and his ability to
pay those costs. Another factor to
consider in the cost-differenti al
analysis is whether the arbitration
agreenent provides for fee-
shifting, including the ability to
shift forum fees based upon the
inability to pay. W note that
parties to litigation in court
often face costs that are not
typically found in arbitration,
such as the cost of |onger
proceedi ngs and nore conplicated
appeals on the nerits.

Bradford v. Rockwell Semiconductor [Sys.],
Inc., 238 F.3d 549, 556 n. 5 (4th Gr. 2001)
(rejecting argunment that arbitration cl ause
containing a fee-splitting provision which
required enpl oyee to share the arbitration
costs and pay half the arbitrator’s fee

- 24-



rendered the arbitrati on agreenment per se
unenf or ceabl e) .

Id. at 440-441.
At the notions hearing, the trial court stated:
|’ve read the papers and | think I'm
satisfied that I'mfamliar with them But
|’d be happy to have any additional factual
information identified first and then |I'd
hear fromyou (sic) |egal argunent.
[ APPELLANTS COUNSEL]: Your Honor, the
plaintiff would have no additional factual
submi ssions for the Court at this tine.
The trial court indicated that it had before it “a notion to
conpel arbitration and to dism ss by the defendants agai nst
Fi nance Anerica with opposition thereto.”?®
As indicated, no evidence was presented by appellants to
denonstrate the excessive costs of the arbitration forum
Al t hough the question of whether a contract is unconscionable is
a question of |law and subject to de novo review, the factual
findings of the trial court that informits judgnent are subject
to the clearly erroneous standard. See, e.g., Monetary Funding
Group, Inc. v. Pluchino, 867 A.2d 841, 848 (Conn. App. 2005)
(“ [T]he factual findings of the trial court that underlie [an
unconscionability] determination are entitled to the same

deference on appeal that other factual findings command.”); M.

Rul e 8-131(c). As the Court of Appeals has recognized, “the

> The parties’ actual pleadings were not included in the
Record Extract.
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burden of showing the Iikelihood of incurring such costs” is
“pl aced upon the party asserting the prohibitive expense.” Id. at
440. In walther, the Court did not conclude that the arbitration
cl ause was substantively unconsci onabl e “[b] ecause the fees
arising fromthe arbitration [could not] be predicted in detai
and petitioners [did] not show themto be unduly burdensone.” I1d.
at 422. W are conpelled to conclude the sane.

JUDGMENT AFFIRMED.

COSTS TO BE PAID BY APPELLANTS.
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