HEADNOTE: Harris v. State

No. 0536, September Term, 2005

Crimnal Law - Jury Trial- requirement that jury be sworn.
Crimnal Law - Jury Trial- closing argument.
Evi dence - adm ssion of photographic evidence.

Appel l ant, convicted, following a jury trial, of autonobile
mansl| aughter, failure to return or remain at the scene of a
fatal accident, and failure to stop at the scene of a fatal
acci dent, sought reviewof (1) the trial court’s denial of his
motion for a new trial on the ground that the jury was not
sworn; (2) the court’s restrictions on defense counsel’s
closing argunment; and (3) the adm ssion of photographic
evi dence.

While record may not have been sufficient to establish
concl usively that jury was sworn, trial court’s references to
its recollection of the swearing of the jury, and appellant’s
failure to offer any evidence to the contrary, result in
appel l ant having failed to carry his burden of persuasi on. Had
appellant carried his burden of persuading the trial judge
that the jury had not been sworn, the court would have been
obliged to consider whether the error was fundanmental and
structural and thus, whether to grant a newtrial as a matter
of | aw.

Trial court acted within its broad discretion in precluding
defense counsel from nmentioning that faulty eyewi tness
testinmony had been wutilized in other <cases to obtain
convi ction of an innocent person.

No abuse of discretion where record denonstrated that trial
judge wei ghed the probative value of the photographs agai nst
their prejudicial effect and photos were illustrative of the
graphic testinmony presented.
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A jury in the Grcuit Court for Baltinore Cty convicted
Chester Harris of autonobile nmanslaughter, in violation of M.
Code, Criminal Law Article § 2-209 (2002 and 2003 Supp.), and
rel ated of fenses.?

Harris raises three i ssues on appeal, which we have rephrased
as follows:

1. Whet her the trial court properly accepted

the jury's verdict where the record does
not show that the jury was sworn.

2. Whether the trial court abused its
di scretion in restricting def ense
counsel ' s cl osing argunent.

3. Whet her the trial court abused its
discretion in admtting photographic
evi dence.

Finding neither error nor abuse of discretion, we shall
affirm
BACKGROUND
Harris does not contest the sufficiency of the evidence.
Because we assune the parties’ famliarity wwth the record and
course of proceedings, we therefore need only recite those facts

and proceedi ngs that serve to provide a context for the discussion

! The jury convicted Harris of automobile mansl aughter, failure to return
or remain at the scene of a fatal accident, and failure to stop at the scene of

a fatal accident. Because Harris did not have a right to trial by jury as to
several of the |lesser included offenses, those offenses were heard by the court
concurrently with the jury trial. As to those offenses, the court convicted

Harris of failure to remain at the scene of an accident involving property
damage, reckless driving, and failure to control speed.
Harris was sentenced to ten years in prison for the vehicul ar mansl aught er

conviction. He received a consecutive five-year termfor failure to return to
or remain at the scene of a fatal accident, and a concurrent two month sentence
for one of the remaining counts. In addition, the court assessed a total of

$1,500 in fines.



of the issues before us. See Martin v. State, 165 M. App. 189,
193 (2005), cert. denied, 391 Mi. 115 (2006).

Thi s case arises fromthe death of M chael Edwards on Novenber
22, 2003. The State charged that M. Edwards was struck and kill ed
by an aut onobile driven by Harris. Following a trial on Cctober 28
and 29, 2004, the jury and the court rendered guilty verdicts as we
have noted, and sentences were inposed at that tine. By counsel,
Harris filed a notion for a new trial, which was denied after a
heari ng on February 23, 2005. This tinely appeal foll owed.

We shall recite additional facts as they relate to the issues

rai sed on appeal.

1. Whether the trial court properly accepted
the jury’s verdict where the record does
not show that the jury was sworn.

Harris first maintains that the trial court “erred in not
swearing the jury.” The State responds, first, that this i ssue has
not been preserved because defense counsel failed to request that
the trial judge adm nister the oath. The State, assum ng that this
question is before us, posits in the alternative that Harris has
failed to overcone the presunption that the trial judge properly
performed his duty to swear the jury. Finally, the State argues
that any denonstrated error is harm ess beyond a reasonabl e doubt.

The Proceedings

Following jury selection, the trial court inquired of counsel

about pending pretrial notions. Anticipating that a suppression
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moti on woul d be heard, the court stated its intent to excuse the

jurors until later in the day, after conclusion of the notion

heari ng.

bench:

The transcript reflects the follow ng exchange at the

THE COURT: | will let this Jury go.

THE CLERK: Do you want me to swear themin
first?

THE COURT: Yes, |’'Il have you swear them
first. [l pick the forelady or Foreman
first, too. I’mtrying to figure out how | ong
to excuse themfor. No nore than 2 o’ clock

Maybe 1:30. Think we can do this [notion] in
a half hour?

[ PROSECUTOR]: | would think so.

THE COURT: Ckay. Let ne handle it from here.
Go back to the trial table.

The bench conference was concl uded, and the foll owi ng occurred

I n open court.

THE COURT: Ms. [Juror], |I’m going to appoint
you the forelady of this panel. Exchange
places with M. [Juror] who is sitting beside
you.

Your obligations as Forelady are very
limted. |If thereis a question either during
the trial or during deliberations, please have
it reduced to witing by the Juror asking the
question so that | can consult wth the
| awyers about it and | can have exactly what
I s being asked.

Then when the panel does begin their
deli berations after the case is entirely over
wi th, everyone can say what they want to say
and do what they want to do, but | wll ask
you to organi ze and get the system going. You
look like a person who can organize ny
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chi | dren.
THE JUROCR  Thank you.

THE COURT: And be fair about it, but, you
know, know what you’' re doi ng.

Now, folks, I'm going to - | have a
nunber of other things | have to do this
norning and I don’t want you to sit around and
wait, so |l wll excuse you for |unch now while
| do them during the lunch period. I will
excuse you until 1:30. | wll ask the Sheriff
to take you to the jury room Frankly, |1
don’t know where it is nyself. Sheriff, you
know where it is. Lead the Jurors to the room
and then nmake sure you know how to get back to
that roomafter lunch. Sheriff, tell them |

guess they cone through the courtroom | f
we’'re in the process of trial in the
courtroom please don't conein. I'mgoing to
ask you to wait until we're finished, then
cone t hrough the courtroomif that is bl ocking
you.

Now you can remain in the jury roomif
you want. That’s your room You can cone and
go as you see fit. But please be on tine at
1:30 so we can get right on with this case.
You are excused. Follow the Sheriff.

[ DEFENSE COUNSEL] : Your Honor, is the Jury
going to be sworn?

THE COURT: They’'re going to lunch. Wy?

[ DEFENSE COUNSEL]: | was just asking if they
will be sworn.

THE COURT: They are excused until 1:30. And,
Sheriff, tell the Sheriff not to have them
come back this way. Go out the other door.
The trial transcript does not indicate that the jurors were

sworn. CGiting Schowgurow v. State, 240 M. 121 (1965), Harris

mai ntains that the trial court’s failure to swear the jury nandates
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that we reverse. He suggests that a juror acting w thout having
taken an oath deprives the trial court of jurisdiction. W do not
di sagree with the proposition that a jury that sits and returns a
verdict wthout having been sworn would raise questions of
structural error and potential want of jurisdiction. That, however,
does not end our inquiry.

We acknow edge the rul e of Schowgurow, but suggest that it is
not apposite to the issue before us, for in that case the jurors
did take the oath then prescribed by | aw. On appeal, the i ssue was
not a lack of swearing of the jurors; rather, it was the oath
itself that cane under challenge. Schowgurow, a Buddhist,
chal | enged t he conposition of both the grand jury that indicted him
and the petit jury that convicted hi mon the basis that jurors were
required to show a belief in God as a qualification for jury
servi ce. That requirenent, Schowgurow argued, violated his
constitutional rights. The Court of Appeals agreed, citing Torcaso
v. Watkins, 367 U.S. 488 (1961), and reversed. (“W repeat and
again reaffirmthat neither a State nor the Federal Governnent can
constitutionally force a person ‘to profess a belief or disbelief

in any religion.””)?

2 Torcaso was appointed a notary public by the Governor of Maryland, but
was refused a comm ssion by the Clerk of the Circuit Court for Montgomery County
because he (Torcaso) would not declare his belief in God, as required by the
Maryl and Declaration of Rights. Torcaso petitioned the Circuit Court for
Mont gomery County for a writ of mandanmus, whi ch was denied. The Court of Appeals
affirmed, Toracaso v. Watkins, 223 Md. 49 (1960). Torcaso prevailed before the
Supreme Court.
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Inthe instant case, the State initially asserts that Harris’s
objection is waived, pointing out that defense counsel “never
requested that the jury be sworn.” As is apparent fromthe portion
of the trial transcript that we have set out above, counsel tw ce
asked whether the trial judge would adm nister the oath. The
transcript does not reveal the court’s response, only the reply
that the panel would be excused for lunch. Follow ng this recess,
the trial judge heard and deni ed additional defense notions. Wen
the jury returned from the recess, counsel began opening
statenents. The record does not reveal any further nention, or
inquiry, by anyone about the jurors’ oath.® Wthout deciding
whet her counsel has an obligation to see that the mnisterial
conduct of the proceedings is properly di scharged, we are satisfied
that counsel’s two inquiries to the court regardi ng sweari ng of the
jury were sufficient to negate the State’s wai ver argunent.

Jury Oath
“The right of a crimnally accused person to trial by an

inmpartial jury is guaranteed by the Sixth Amendnment of the United

5 In his notion for a newtrial, defense counsel presented, as one of the
grounds for a newtrial, that “[Harris] did not receive effective assistance of
counsel [in part because] Counsel did not repeat his initial request to the court
to have the jury sworn when the jury returned in the afternoon of the first day
of trial when trial commenced.” Harris does not argue on appeal that counsel was
i neffective. Nor does he challenge the trial court’s denial of his notion for
a new trial.

In any event, we know of no rule that places upon counsel the burden of
requesting that the jury be sworn. Maryland Rule 4-312(h) nerely requires that
the jury, after selection, “shall be sworn.” That mnisterial function is
traditionally performed by the attending courtroomclerk or, in the absence of
a clerk, the presiding judge.
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States Constitution, made applicable to the states through the due
process cl ause of the Fourteenth Amendnent, as well as Articles 5,
21, and 24 of the Maryland Decl aration of Rights.” Owens v. State,
170 Md. App. 35, 62-63, cert. granted, 396 Md. 12 (2006) (footnotes
omtted). “[B]Joth grand and petit jurors are an integral part of
our judicial system they are regarded as fundanental safeguards to
i ndividual liberty, and, in their deliberation, each nenber
exercises a part of the sovereign power of governnent in the
adm ni stration of justice.”* Schowgurow, supra, 240 Ml. at 125.
Maryland Rule 4-312 governs jury selection and provides, in
pertinent part:

(h) Impaneling the jury. The jurors and any

alternates to be inpaneled shall be called

from the qualified jurors remaining on the

list in the order previously designated by the

court and shall be sworn. The court shall

designate a juror as forenman.

There is conflicting authority on whether the failure to
adm nister the jury oath is a jurisdictional defect that nullifies
the verdict. For exanple, in Ex parte Benford, 935 So.2d 421, 429-
30 (Ala. 2006), the Alabama Suprenme Court observed that the
conplete failure to adm nister the two oaths that are required for

juries in that state is a jurisdictional defect which renders the

jury’s verdict a nullity. Accord, e.g., State v. Frazier, 98

4 In Schowgurow, the Court held that the “provisions of the Maryland

Constitution requiring demonstration of belief in God as a qualification for
service as a grand or petit juror are in violation of the Fourteenth Amendnent,
and that any requirement of an oath as to such belief ... is unconstitutional.”
240 Md. at 131.
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S.W2d 707, 715 (M. 1936); State v. Bainter, 2006 W. 1527131, *2
(Mb. App. E.D. Jun. 6, 2006) (jury does not exist until sworn);

rev’d on other grounds sub nom., State v. Davis, S.W3d

2006 W 3528511 (Mob. 2006);° Keller v. State, 583 S.E.2d 591, 593
(Ga. App. 2003). See generally State v. Vogh, 41 P.3d 421, 425-26
n. 6 (O. App. 2002) (citing cases).

On the other hand, the Oregon Court of Appeals has not ed:

Much of that formalism [regarding jury
oaths] has since given way to a nore
functi onal approach. For exanple, courts now
appear uniformy to hold that the untinely
adm nistration of the oath is subject to both
wai ver and harm ess error analysis. Likew se,
a substantial body of case l|law holds that
other irregularities in the timng and
adm nistration of the oath are reversible
error only if raised tinely and if prejudicial
to t he def endant’ s i nterests. Most
inmportantly, in recent years, sonme courts have
squarely rejected the proposition that a
crimnal verdict by an unsworn jury is a
nullity, concluding instead that a conplete
failure to swear the jury is akin to other
objections to the jury’'s conpetency or the

inmpartiality of its deliberations, and
i kewi se nust be raised tinely and nust be
prejudicial . See, e.g., State v. Arellano,

125 NN M 709, 712, 965 P.2d 293 (1998); Sides
v. State, 693 N E. 2d 1310, 1312 (Ind. 1998);
see also United States v. Pinero, 948 F.2d
698, 700 (11th Cr 1991) (per curiam

5 The M ssouri Court of Appeals, Eastern District, held that where the
record fails to show that the jury was sworn at any time before deliberation
began, the trial court commtted plain error and reversal was required. The
Court, however, because of the significance of the issue referred the question
to the Supreme Court of M ssouri for the purpose of reexam ning existing |aw,
pursuant to M ssouri Court Rule 83.02. The M ssouri Supreme Court reversed and
remanded for a new trial on the basis that the trial court had erroneously
adm tted other crimes evidence. The Court did not reach the trial court’s
failure to swear the jury.
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(questioning the existence of a requirenent to
swear the jury in crimnal cases tried in
federal courts).

Thus, in determ ning what the rul e should
be in Oregon, we have neither direct precedent
i n our own jurisprudence nor a cl ear consensus
anong other jurisdictions to guide us. Logic
and principle, however, lead us to reject
def endant’ s suggestion that a crimnal verdict
rendered by an unsworn jury is a nullity and
therefore can be challenged at any tine,
i ncluding after judgnent.

Vogh, supra, 41 P.3d at 426 (footnotes and citation omtted).

Vogh was convicted by a jury of crimnal trespass. At the
sent enci ng hearing, Vogh's counsel revealed to the court that the
jury had not been sworn, a prem se accepted by the trial court and
| ater by the appellate court. Counsel then noved for a newtrial,
but failed to renew the notion after sentencing had resulted in a
final judgnment. Counsel al so suggested that the jury be reassenbl ed
and instructed to deliberate anew. That proposal was rejected by
both the trial court and the appellate court as contrary to Oregon
law. As a final tact, counsel noved for a mstrial. That notion
was denied by the trial court as untinely.

The Oregon internediate appellate court also rejected the
defendant’s claimthat the failure to adm nister the jury oath was
a structural error:

We can conceive of no reason to treat a
failure to adm nister the oath to the jury as
nore fundanental in nature - and thus,
"structural" - than the jurors’ actual

performance of their duties in confornance
with that oath, or the jurors’ eligibility or
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conpetence to be jurors. In so observing we
do not denigrate the significance of the
jury’'s oath or its value in "vindicat[ing] a
defendant’s fundanmental constitutional rights
toafair trial before an inpartial jury." But
neither do we elevate it above the other
aspects of our trial procedures that serve the
same ends. The absence of the oath does not
nean - at least not in any necessary way -
that the defendant was unfairly tried. The
oath does not stand alone as the sole
procedure that guarantees that the jury wll
try the case based on the adni ssibl e evidence
and the applicable |aw To the contrary,
nuner ous additional nechani snms serve the sane
purpose, including but not |limted to voir
dire, perenptory j uror chal | enges,
precautionary instructions channeling the
jury's deliberations, the vigilance of an
unbi ased trial judge, and representation by
conpet ent counsel

Consequent |y, we concl ude t hat
defendant’s claimin this case should be held
to the same standard that is applied to other
"fair trial" objections, in particular those
i nvolving the qualifications of the jurors and
the fairness or integrity of the jury's
del i berati ons. In the absence of a tinely
objection, the failure to adm nister an oath
to the jury, wthout any other show ng of
juror msconduct or prejudice, will not serve
as a ground for overturning an otherw se
| awf ul verdict. A defendant may not obtain an
automatic reversal of a conviction by raising
an objection to the court’s failure to swear
the jury only after an adverse judgnent has
been returned and the jury has Dbeen
di scharged. Instead, such an objection, |ike
others that also seek to ensure defendant’s
fair trial interests, nust be raised tinely,
and prejudice nust be shown, for a defendant
to be entitled to relief.

Id. 41 P.3d at 428-29 (footnotes and citation omtted). Accord

Sides v. State, 693 N E. 2d 1310, 1312 (Ind. 1998).
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We have found no Maryl and case that addresses this point, nor
have counsel referred us to any such authority. However, we need
not hold at this juncture that the conplete failure to swear the
jury panel as required by Rule 4-312(h) renders the jury's verdict
a nullity. “There is a strong presunption that judges and court
clerks ... properly performtheir duties.” Schowgurow, supra, 240
Ml. at 126; see also State v. Chaney , 375 M. 168, 181 (2003).
This presunption also applies to the trial court’s duty to be
certain that the jury was sworn.

In United States v. Pinero, 948 F.2d 698 (11th Cr. 1991), the
def endant urged a reversal of his conviction on the basis that the
district court failed to admnister the jury oath. The El eventh
Circuit rejected this challenge, primarily because the defendant
failed to nake an adequate record to support his allegation:

Appel | ants nust neet their burden of proving
that the jury was not sworn before being
permtted to take advantage of that fact.
Suarez and Pinero offer this court no
affidavits fromattorneys, the court reporter,
or anyone else present in the courtroom on
February 1, 1990 to support their assertion
that the jury did not receive its oath.
Instead, appellants direct our attention
solely to the record. The nmere absence of an
affirmative statenment in the record, however,
is not enough to establish that the jury was
not in fact sworn. In State v. Mayfield, 235
S.C. 11, 109 S.E. 2d 716 (1959), cert. denied
363 U.S. 846, 80 S.Ct. 1616, 4 L.Ed.2d 1728
(1960) ... the Suprenme Court of South Carolina
held that the “[a] bsence of [an] affirmative
statenent in the transcript that the jury was
sworn furnishes no factual support for
appellant’s contention that it was not.
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Appel lant’s statement that the jury was not

sworn stands alone, and is, in our opinion
i nsufficient to over come t he contrary
presunption.” Mayfield, 109 S.E.2d at 723.

(citations omtted).
Id. at 700 (footnote omtted).
Motion for New Trial
Motions for a new trial are governed by Mil. Rule 4-331. In
hi s ext ensi ve opi ni on di scussi ng the genesi s and application of the
nmotion for new trial in Isley v. State, 129 M. App. 611, 674
(2000), rejected on other grounds by Merritt v. State, 367 M. 17,
24 (2001), Judge Charles Myl an concl uded by observi ng:
At a hearing on a Mdtion for New Trial, the
burden of persuading the trial judge that such
arenmedy is called for is on the defendant, as
the noving party. |In the context of affirm ng
the denial of a Mdition for New Trial on the
ground of newy discovered evidence, Chief
Judge Bell concluded for the Court of Appeals

in Argyrou v. State, 349 M. 587, 609, 709
A 2d 1194 (1998):

As the proponent of the new trial

motion, the petitioner had the

burden of establishing ... newy

di scovered evi dence. The petitioner

simply failed to carry 1it.
(Enmphasis in original).

As to the issue before us, it was then incunbent upon Harris

to persuade the trial court that, in fact, the jurors had not been
given an oath. W believe the observations in Pinero to be

persuasive. Harris offered no evidence at the notion hearing, nor

did he even argue the point of the suggested non-swearing. After
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a brief

argunment on Harris’s assertion that voir

dire Wwas

i nconpl ete, defense counsel submtted on the ot her grounds, saying,

“As to the other grounds, Your Honor, | would suggest they speak

for thenselves in the notion | filed.”

Thereafter, the court said:

The Jury was sworn. What [defense counsel is]
tal king about — I was trying to figure out
what he was tal ki ng about there. The Jury was
sworn, but what happened is they cane over on
a day we actually didn’t start the trial until
the next day. And | hadn’'t even voir dired

the Jury yet and we started over. He wanted
me to swear - | didn’'t know what he neant by
it. But before the trial began, [the] Jury
was sworn. S0, | think that’s what he ... was

referring to. M nenory is backed up by the
file.

I’m not sure of the date, but like the
28" versus the 29'", when the case began, you
requested that | swear them ahead of tinme and
this was before the Voir Dire took place. I
couldn’t reach themthat day. W started the
next day. That’s when the voir dire took
pl ace. That is when the Jury was sworn.

(Enmphasi s added).

At the hearing on his notion for newtrial,

presented testinony or affidavits from jurors, court

Harris m ght have

staff, or

others present at the tinme of jury selection or the conmencenent of

trial,

to

reflect a failure of the required oath. The record

reveals that the recording of the trial was made by videotape

Surely the stenographer’s recording woul d have provided proof of

the swearing, or lack of swearing, of the jurors.

-13-
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informati on was before the court, however.

Moreover, in denying the notion for a new trial, the tria
judge found to the contrary, stating “that the evidence has been
properly presented, ... the jury was sworn and that the notion for
a newtrial is denied.”® (Enphasis added.) See Carlisle v. State
936 So.2d 415, 422 1 24 (M ss. App. 2006) (although record did not
contain references to reading of oath, record reveal ed references
by judge to oath).

Wile the record nmay not be sufficient to establish
conclusively that the jury was sworn, we are satisfied that the
court’s references to its recollection of the swearing of the
jury, and Harris's failure to offer evidence to the contrary,
result in Harris having failed to carry his burden of persuasion.

W are mndful that a trial judge’'s grant or denial of a
notion for newtrial is seldom if ever, disturbed on appeal. See
Mack v. State, 166 Ml. App. 670, 683-84, cert. denied, 392 MI. 725
(2006). We have earlier, in this opinion, suggested that abject
failure to swear jurors is structural and fundanental error wth
jurisdictional inplications. |In our view, had Harris carried his
burden of persuading the trial judge that the jury had not been
sworn, the court would have been obliged to consider whether the

error was fundanmental and structural and thus, whether to grant a

6 Defense counsel averred in his motion for a new trial that he had been

ineffective for failing to follow through with his “request” that the court
adm ni ster the oath. He does not raise this issue before us.
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new trial as a matter of | aw

2. Whether the trial court abused its
discretion in restricting defense
counsel’s closing argument.

Eyewi t ness testinony was essential to the State’ s proof of
crimnal agency. Harris next conplains that the trial court erred
in restricting his summtion relating to the reliability of
eyew t ness testinony.

The jury heard testinony that bl ood was found in the back seat
of the car that Harris had been driving. A sanple had been
submtted for DNA testing, but it did not match Harris’ s bl ood.
Oficer John Peer testified that, in his opinion, the blood
recovered fromthe back seat nost likely came fromthe victim He
expl ained that the victimwas struck in such a nanner as to break
the side wi ndows of the “striking” car; the inpact pinning the
vi ctim between a parked car and the noving car driven by Harris.

In his opening statenent, defense counsel brought up the case
of a defendant who, after having been convicted, was |ater
exoner at ed by DNA evi dence, even though there were eyew tnesses to
the crinme. Counsel said:

[ DEFENSE COUNSEL] : Ladies and Gentlenen, |
want to take you back to 1984, | guess. A nan
named Curt Bl oodsworth. He was accused of
commtting a very serious offense.

[ PROSECUTOR] : (bj ecti on.

THE COURT: Why?

[ PROSECUTOR] : Di scussing another case ... as
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opposed to what the evidence will show.

THE COURT: Does it have sone kind of
relationship to this case?

[ DEFENSE  COUNSEL] : Sure it does, Your
Honor . ..

A bench conf erence ensued, at whi ch def ense counsel expl ai ned:

[ DEFENSE COUNSEL]: The Curt Bl oodsworth case
involved a very serious sexual assault and
murder of a six year old girl back in 1984 in
Baltinore County. He was identified by five
eyew t nesses as being at the scene. There was
ot her incrimnating evidence to connect himto
the crine. He was tried twice and found
guilty tw ce. He was finally exonerated
because DNA testing was done of evidence that
had been retained, clothing of the little
girl, and that DNA testing exonerated him

There is DNA testing done here. There
was bl ood testing that was done and that is
essentially what | intend to argue to this
Jury. And | think it’'s extrenely relevant to
what we have here is a case involving
eyewi t ness testinony and other circunstanti al
evi dence and yet there is physical evidence as
wel | .

THE COURT: (bjection sustained. You can’'t go
into this other case at all.

[ DEFENSE COUNSEL]: To what extent can |?
THE COURT: Not at all.

In both its closing argunent to the jury, and its rebutta
argunent, the State enphasized the reliability of the eyew tness
identification testinony offered by the State’s wi tnesses M chael
Hineline and Leon Pinkett. In his summation, defense counsel

undertook an attack on the reliability of eyew tness testinony:
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[ DEFENSE COUNSEL]: ... Eyew tness evi dence has
been used to convict many -

[ PROSECUTOR]: (bj ecti on.
[ DEFENSE COUNSEL]: Many quilty people.

* * %

THE COURT: [To the prosecutor] What are you
objecting to then?

[ PROSECUTOR] : Di scussi ng anot her case. We
had an issue in opening statenent about
di scussi ng anot her case.

[ DEFENSE COUNSEL] : | haven’t nentioned a
case.
THE COURT: Vell, | didn't hear it. So go
ahead.

[ DEFENSE COUNSEL]: Eyewitness evidence 1is
sonething that’s very dangerous. It’'s been
used to convict nmany innocent persons. These
peopl e were eventual ly found i nnocent -

[ PROSECUTOR]: (bj ecti on.

[ DEFENSE COUNSEL]: Because physical evidence
exoner ated them

Anot her bench conference was convened. Def ense counsel
expl ai ned that he was cautioning the jury about the unreliability
of eyewitness testinony. The trial court sustained the prosecutor’s
obj ection, warning counsel that he could not refer to “other
cases.” Although defense counsel protested that he was not
referring to another specific case, the trial court found that his

closing argunent referred to other cases “indirectly,” and ordered
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counsel to avoid such references.’ Counsel thereafter refrained
from further discussion of the potential unreliability of
eyew t ness testinony.

In Smith & Mack v. State, 388 M. 468, 486-88 (2005), the
Court set forth the accepted principles and concepts of closing
argunment in crimnal prosecutions.

“1t is well settled that a crimnal

defendant’s Sixth Amendnent right to counse

guarantees, in part, an opportunity for
counsel to present closing argunent at the
cl ose of the evidence.” Holmes v. State, 333
Md. 652, 658-59 (1994) [citing cases]. The
United States Suprene Court in Herring v. New
York, 422 U.S. 853 (1975), discussed the
i nportance of closing argunents:

It can hardly be questioned that
closing argunment serves to sharpen
and clarify t he i ssues for
resolution by the trier of fact in a
crimnal case. For it is only after
all the evidence is in that counse

for the parties are in a positionto
present their respective versions of
the case as a whole. Only then can
they argue the inferences to be
drawn from all the testinony, and
poi nt out the weaknesses of their
adversaries’ positions. And for the
defense, <closing argunment is the
| ast clear chance to persuade the
trier of fact that there nay be
reasonabl e doubt of the defendant’s
guilt. The very premse of our
adversary systemof crimnal justice
is that partisan advocacy on both
sides of the case will best pronote

” We glean fromthe record that the court did not actually hear the words
spoken by defense counsel, to which the State objected. Instead, it relied on
the State’'s assertion that counsel was “Di scussing another case.”
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the ultimate objective that the
guilty be convicted and t he i nnocent
go free.

Id. at 862 (internal citations omtted).

In wilhelm v. State, 272 M. 404 (1974),
this Court discussed the scope of pernissible
cl osi ng argunent:

As to sunmation, it is, as a general
rule, within the range of legitimte
argunment for counsel to state and
discuss the evidence and al
reasonabl e and | egi ti mat e i nf erences
whi ch may be drawn fromthe facts in
evi dence; and such comment or
argunent is afforded a w de range.
Counsel is free to use the testinony
nore favorable to his side of the
argunent to the jury, and the
evi dence may be exam ned, coll ated,
sifted and treated in his own
way.... Cenerally, counsel has the
right to make any coment or
argunment that is warranted by the
evi dence proved or i nf erences
therefrom the prosecuting attorney
is as free to comment legitimtely
and to speak fully, al t hough
harshly, on the accused’ s action and
conduct if the evidence supports his
comments, as i s accused’s counsel to
comment on the nature of the
evidence and the character of
wi tnesses which the prosecution
produces.

Id. at 412-13. Judge O Donnell, witing for
this Court continued to explain:

Wiile argunments of counsel are
required to be confined to the
issues in the cases on trial, the
evidence and fair and reasonable

deducti ons t herefrom and to
argunments to opposing counsel,
general |y speaking, |iberal freedom
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of speech should be allowed. There
are no hard-and-fast Ilimtations
wi t hi n whi ch the argunment of earnest
counsel nust be confined - no well -
defined bounds beyond which the
el oquence of an advocate shall not
soar. [Counsel] may discuss the
facts proved or admtted in the
pl eadi ngs, assess the conduct of the
parties, and attack the credibility
of wi tnesses. [Counsel] may i ndul ge
in oratorical conceit or flourish
and in il lustrations and
nmet aphori cal all usions.

Id. at 412-13 (internal citations omtted). W
also have held that in closing argunent
“I'jJurors may be rem nded of what everyone
el se knows, and they may act upon and take
notice of those facts which are of such
general notoriety as to be matters of common
know edge.” wilhelm, 272 Ml. at 438.

Thus, during closing argunent, counsel
may “state and discuss the evidence and all
reasonabl e and | egiti mat e i nferences whi ch may
be drawn fromthe facts in evidence,” Henry v.
State, 324 Md. 204, 230 (1991), in addition to
argue matters of common know edge, see
Wilhelm, 272 M. at 438. “Subject to the
trial court’s discretion, both the State’'s
Attorney and defense counsel are given w de
latitude in the conduct of closing argunent,
including the right to explain or to attack
all evidence in the case.” Trimble v. State,
300 Md. 387, 405 (1984), cert. denied, 469
U.S. 1230 (1985). dosing argunent, however,
is not without Iimtation, in that the court
shoul d not permt counsel to state and comment
upon facts not in evidence or to state what he
or she woul d have proven. Wwilhelm, 272 M. at
414-15. What exceeds the limts of permssible
comment or argument by counsel depends on the
facts of each case.

We are satisfied that the trial court acted within its broad

discretion in limting even inferential references to unrel ated
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cases and circunstances. The Court noted in wilhelm v. State, 272
Md. 404, 413 (1974), that control of the trial “rest[s] largely in
the control and discretion of the presiding judge and an appell ate
court should in no case interfere with that judgment unless there
has been an abuse of discretion ... likely to have injured the
conpl aining party.” (enphasis in original).

VWile “[j]lurors may be rem nded of what everyone el se knows,
and they may act upon and take notice of those facts which are of
such general notoriety as to be matters of comon know edge [,]”
id. at 439, we are not prepared to conclude on this record that the
trial court abused its discretion by precluding defense counsel
fromnmentioning that faulty eyew tness testinony has been utilized
in sonme cases to obtain the conviction of an innocent person.

3. Whether the trial court abused its
discretion in admitting photographic
evidence.

Finally, Harris challenges the trial court’s decisionto admt
t hree phot ographs taken of the victimat the scene. The defense
noved in limine to preclude the adm ssion of photographs depicting
the wvictims body, arguing that this evidence was unduly
prejudicial because the photographs “provoke an[] enpbtiona
response.”

At trial, t he State cal | ed Mtch Br ooks, a
firefighter/paramedic who holds a second job with a private

anbul ance servi ce, and who was working in this capacity nearby when
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he heard “one real |loud crash.” Brooks and his colleague arrived
at the scene, and were told by bystanders that a person had been

hit by a car. Brooks searched for the victim and was told that

the victim was under a truck. He saw “a gentleman wedged
underneath the truck at that point[.]” Brooks observed:
Deformty to the lower extremties. I
believe his pelvis was fractured. H s head
was tw sted. | believe he had serious

cervical spinal injuries. Part of this scalp
was evul ged so you coul d see the actual man’s

scalp. | kind of had to pull himout to nake
sure that he was dead and pronounced him on
t he scene.
Brooks then recounted the injuries in graphic detail, and

opi ned where he thought the victimhad been struck. The State then
of fered the three photographs at issue, State's Exhibits 2A, 2B
and 2C, to acconpany Brooks’s testinony. The three challenged
phot ographs depicted the deceased, and his injuries, in
consi derabl e graphic detail.

Def ense counsel objected, unsuccessfully, to the adm ssion of
t he phot ographs, and urges the sanme argunents before us on appeal.
The State, on the other hand, maintains that “the photographs were
probative of several issues that the State was required to
prove[,]” viz. the manner in which Harris drove, his “mens rea,”
and his “know edge, after the fact, that the accident had resulted
in death.” The State also asserts that the photographs
corroborated w tness accounts of the accident, and the victims
i njuries.
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Wiile we fail to discern how the photographs in question
supported proof of Harris's mens rea, or his “knowl edge, after the
fact, that the accident had resulted in death[,]” we nonethel ess
hold firmly to the proposition that the adm ssion of photographic
evidence is commtted to the sound discretion of the trial court.
Roebuck v. State, 148 Ml. App. 563, 599 (2002).

The Court of Appeals recently addressed the adm ssion of
phot ogr aphi ¢ evi dence in an autonobil e negligence case. |In Mason
v. Lynch, 388 Ml. 37, 48 (2005), the Court reiterated principles
that obtain in both civil and crim nal cases:

Generally under Maryland law, in both
civil and crimnal cases growing out of
occurrences at particul ar places, photographs
of these places, such as accident or crine
scenes, i ncluding photographs of things
involved, injured persons, or victins, are
normal |y considered to have sone relevance.
Along with other reasons for relevancy in
particul ar cases, such “phot ographs have al so
been admtted to allow the jury to visualize
the” nature of the occurrence, i.e., the
“atroci ousness of the crine” or the extent of
t he accident. Johnson v. State, 303 Ml. 487,
502 (1985), «cert. denied, 474 U.S. 1093

(1986). Moreover, “[i]t is an unquestioned
rule that photographs nmay be introduced in
evidence, either in a civil or crimnal
proceeding, toillustrate the description of a
person, place, or object so as to explain or
apply the evidence.” Corens v. State, 185 M.

561, 570 (1946).
As with other evidence, photographs nust be relevant to be
adm ssible, and their prejudicial effect nust not outweigh their

probative val ue. State v. Broberg, 342 M. 544, 552-53 (1996).
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“[ Pl hot ographs may be relevant and possess probative value even

though they often illustrate sonmething that has already been
presented in testinony.” I1d. at 553. Photos “do not |ack
probative value nerely because they illustrate a point that is
uncontested.” I1d. at 554. Indeed, *“‘photographs, when properly
aut henticated, are as a general rule held to be admssible ... to
illustrate a witness’ testinmony[.]’” Mason, supra, 388 Ml. at 50

(quoting Sisk v. State, 236 Ml. 589, 591 (1964)).
Therefore, in determning the adm ssibility of
any photograph, the trial judge nust nmake a
two-part assessnent: first, the judge nust
deci de whet her the photograph is rel evant, and
second, the judge nust balance its probative
val ue against its prejudicial effect. W wll
treat the trial judge's findings on these
matters wth great deference.

Broberg, supra, 342 Md. at 555.

W are satisfied that the trial judge engaged in the
appropri ate bal anci ng. Mreover, the photographs were illustrative
of the graphic testinony presented by Brooks. W discern no abuse
of the trial court’s considerable discretioninadmtting the three

phot ogr aphs at i ssue.
JUDGMENTS OF THE CIRCUIT COURT
FOR BALTIMORE CITY AFFIRMED;

COSTS ASSESSED TO APPELLANT.
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