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CIVIL PROCEDURE - CLASS ACTIONS. Maryl and Rul e 2-231 provides that
an action may be maintained as a class action if the court
determnes that the conditions set forth in Rule 2-231 are
satisfied. Wwen the <circuit <court properly determ nes that
guestions of law or fact common to all nenbers of the class do not
predom nat e over questions affecting only individual nmenbers of the
class, we wll not disturb the circuit court’s exercise of
discretion in refusing to certify that the case should proceed as
a class action.
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For mer enpl oyees of WAl -Mart and Samis Cl ub stores in Maryl and
who clained they were deprived of benefits and pay for work
performed filed a putative class action suit against Wl-Mart
Stores, Inc., the parent conpany of Wal-Mart and Sanis Cub. The
enpl oyees’ notion for class certification was denied by the Circuit
Court for Prince George’s County on the ground that the enpl oyees
failed to show that comon issues predom nate over individua
i ssues. The case was | ater dism ssed by the circuit court because,
absent class certification, the naned plaintiffs  clained damages
did not neet the $5,000 threshold for civil cases filed in circuit
court.

On appeal, the enpl oyees argue that the circuit court abused

its discretion in denying the notion for class certification.?

! The questions set forth by the enployees in their brief
are as follows:

1. Wiether the circuit court abused its discretion in
denying certification of Plaintiffs’ class based upon an
erroneous finding that Plaintiffs’ case hinges on
statistical data and survey proof, when the bulk of

Plaintiffs” case relies on Wil-Mart’s own records,

evidence conmon to the entire class, that Wl-Mart

mai nt ai ns uni f or mcor por at e-w de wor k policies which form
the basis of Plaintiffs’ clains?

2. Wether the circuit court abused its discretion in
denying certification of Plaintiffs’ class on the basis
that Plaintiffs’ use of experts to explain Wal-Mart’s
records to prove the bulk of their clains, and to present
statistical extrapolation and survey data to prove a
smal |l portion of their wage abuse clains, violates Wl -
Mart’ s due process rights?

3. VWhether the circuit court abused its discretion,
pursuant to Md. [] Rule 2-231(b)(3), in ruling that
i ndi vi dual issues predom nate over conmon issues, and



Because we conclude that the circuit court did not abuse its
di scretion in finding that individual issues predom nate, and such
finding provided a legally sufficient basis to deny class
certification, we shall affirmthe judgnment of the circuit court
and need not address appellants’ argunments regarding evidentiary
i ssues and due process.
I. Facts and Procedural History
Val -Mart and its subsidiary, Sanis C ub, are nati onw de retai

chains.? Appellants Cutler and Pittman were fornerly enpl oyed by
Wal -Mart in positions paying an hourly wage. On April 23, 2002,
these two former enpl oyees filed suit against Wal-Mart, seeking to
assert a class action. The conplaint identified the proposed cl ass
of plaintiffs as “all current and forner hourly-paid enpl oyees of
Wal - Mart Stores, Inc. (including Wal -Mart Stores, Sanmis C ub and
Supercenters) in the State of Maryland from April 12, 1999 to the
present[.]” The class excluded salaried enployees, customer
servi ce managers, pharnaci sts and personnel nanagers. At the tine

of the circuit court’s decision in this case, the potential class

t hereby denying certification of Plaintiffs’ class?

The enployees do not contend that the circuit court erred in
concluding their individual clains were below the jurisdictional
limt of the circuit court. See MI. Code (1973, 2006 Repl. Vol.),
Courts & Judicial Proceedings Article (“CJP"), 88 4-401(1) and 4-
402(d) .

Al t hough the clains in this case relate to both Wl - Mart
and Samis Club, for sinplicity’s sake we will refer to both as
“Wal - Mart.”
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consisted of nore than 60,000 former and present Wal-Mrt
enpl oyees.

The conplaint alleged that Wl-Mart had engaged in a
“systematic and clandestine scheme” that deprived its hourly
enpl oyees of rest breaks and neal breaks, and thereby under-
conpensat ed hourly enpl oyees for the total nunber of hours worked.
The conplaint contained the following ten counts: 1) breach of
contract for failure to pay wages for off-the-clock work; 2) breach
of contract for failure to provide rest and neal breaks; 3) unjust
enrichnment/restitution; 4) promssory estoppel; 5) breach of
i nplied covenant of good faith and fair dealing; 6) failure to pay
timely wages in violation of Maryland | abor statutes; 7) failure to
pay all wages earned prior to termnation in violation of Maryl and
| abor statutes; 8) failure to pay overtine wages in violation of
Maryl and |abor statutes; 9) conversion; and 10) negligent
m srepresentation.

In support of their <contentions, the enployees relied
primarily on the Wal - Mart Associ at e Handbook (“the Handbook”) t hat
is provided to all hourly enployees upon their hiring. The
Handbook, which is wuniform for all Wal-Mart stores, details
corporate policies, operating procedures, and enployee benefits
determined by WAl-Mart’s corporate headquarters in Bentonville,
Arkansas. Cutler and Pittman asserted that the Handbook “enbodi ed

the terms of their enploynent,” and that Wal-Mart breached the



terms of the enploynent contract by failing to provide prom sed
rest breaks and neal breaks and by failing to conpensate hourly
enpl oyees for work perforned “off the clock”, i.e., not reflected
in the enpl oyees’ tine records.

The Handbook, however, contains tw disclainers. One
di sclaimer states: “This handbook is a guide, not a |egal
contract.” The second disclainmer, which is part of an
acknowl edgnent that each enpl oyee nust sign, states: “This handbook
Is intended solely as a general information guide. ... The policies
and benefits in this handbook are for your information and do not
constitute terns or conditions of enploynent. ... This handbook is
not a contract.” The acknow edgnment form each enpl oyee nust sign
contains the follow ng attestation:

| have received and read this handbook as well as this

Acknow edgnent and ... | fully understand the contents of

both as they relate to ny enploynment with Wal-Mart. |

understand that the information contained in this

handbook are [sic] guidelines only, and are in no way to

be interpreted as a contract.

Cutler and Pittman argue that, despite the disclainmers, the
Handbook, along with the docunents setting forth Wal-Mrt’s
corporate policies, operate to form an enploynent contract, and
that Wal-Mart’'s failure to provide certain benefits described in
t he Handbook constitutes an actionable breach of contract. The

portion of the Handbook addressing rest breaks and neal breaks

provi des:



Associ ates w I | be provi ded break and neal periods during

t heir schedul ed work shift. Associates are paid for up

to two break periods per work shift. No associ ate should

wor k over six hours wi thout taking at |east a 30-m nute

meal peri od. Renenber to clock in and out for neal

peri ods.

Associ ates should not be required nor requested to

perform work during their break and/or neal periods.

Associ at es whose break or neal period is interrupted to

performwork will be conpensated at the appropriate rate

of pay and may be provided an additional break or neal

peri od.

In addition to the statenments in the Handbook, a Wal-Mart
corporate policy docunent titled “PD 07" al so addresses rest breaks
and neal breaks. PD-07 provides that Associates who work fewer
than three hours in a shift do not receive a rest break, but
enpl oyees who work three to six hours in a shift receive one
fifteen-m nute rest break, and enpl oyees who work nore than six
hours in a shift receive two fifteen-mnute rest breaks. PD- 07
al so states that any enployee who works nore than six hours in a
shift “will be provided a neal period.” Wal-Mart policy dictates
that nmeal breaks nust last at least thirty mnutes, but that, with
the supervisor’s perm ssion, neal breaks may |ast up to an hour.
Al t hough enployees are supposed to be conpensated for the
prescribed fifteen mnute rest breaks, they do not receive
conpensation for neal breaks. The provision of PD-07 which
addresses Wal -Mart’s official policy regarding the interruption of

an enpl oyee’s rest break or neal break by a supervisor or nanager

st at es:



Supervi sors and Managers may not require nor request

Associ ates to perform work during their break and neal

periods, except in extrene energencies where no other

Associ ate i s avail able. Hourly Associ at es whose break or

neal periodis interrupted will receive conpensation for

the entire period at their regular rate of pay and w |

be all owed an additional break or neal period.

In addition to their clains that they were deprived of rest
breaks and neal breaks, Cutler and Pittman allege that they were
required to do work off the clock, in violation of the provision in
PD-07 stating that managers should not request enployees to work
during breaks “except in extrenme energencies,” and in violation of
Wal - Mart’s policy that enpl oyees should not performwork while off
t he cl ock. VAl -Mart’s corporate policy regarding off-the-clock
work is stated in a docunent titled “PD43,” which provides that
“InJo Wal-Mart Associate should perform work for the Conpany
wi t hout conpensation. ... 1t is a violation of the |l aw and Conpany
policy to work off the clock. Associates who do work off the cl ock
will be paid for such tine, and the Coaching policy will be used to
correct the problem”3

In order to electronically docunment tinme worked and breaks

t aken, Wal - Mart enpl oyees are required to swi pe electronic IDcards

when beginning or ending work periods or neal breaks. Prior to

3 “Coaching” is Wal-Mart’s term nol ogy for reprimnds,
either verbal or witten, used by supervisors to address enpl oyee
viol ati ons of conpany policy, poor job performance, and simlar
enpl oynent i ssues.



February 10, 2001, enployees were required to swipe in and out for
paid breaks as well. The swipe data is wused for payrol
generation, and is subject to review and adjustnent. Appellants’
conpl aint asserted that supervisors regularly used their power to
adjust tinme records in a manner that deprived enpl oyees of pay for
hours actual |y worked and conpensation for m ssed breaks.

On May 23, 2003, Cutler and Pittman filed a notion for class
certification, defining the class as all enployees of Wal-Mart in
Maryl and from April 12, 1999, through May 23, 2003, excluding
salaried and nmanagerial enployees. A hearing on the class
certification notion was held May 5, 2004. On June 8, 2004, the
circuit court issued a nmenorandumand order denying the notion. 1In
its witten nmenorandum of opinion, the circuit court “assune[d]
wi thout finding” that the appellants net the requirenents of
Maryland Rule 2-231(a), which Ilists the following four
prerequi sites for certification of a class action:

One or nore nenbers of a class may sue or be sued as

representative parties on behalf of all only if (1) the

class is so numerous that joinder of all nenbers is

i npracticable, (2) there are questions of law or fact

common to the class, (3) the clains or defenses of the

representative parties are typical of the clainms or

def enses of the class, and (4) the representative parties

will fairly and adequately protect the interests of the

cl ass.

Bypassi ng anal ysi s of whether appellants satisfied these four

prerequisites for class action certification listed in Rule 2-

231(a), the circuit court instead focused its analysis on whet her



each count of the conplaint net the additional criteria for class
actions set forth in Rule 2-231(b)(3). Rule 2-231(b)(3) requires
that, “in addition” to the prerequisites listed in Rule 2-231(a),
the court nust also “find[] that the questions of |law or fact
common to the nenbers of the class predom nate over any questions
affecting only individual nenbers and that a class action is
superior to other available nethods for the fair and efficient
adj udi cation of the controversy.”

As to the first two counts of the conplaint, alleging breach
of contract, the circuit court found, based on the disclainers in
t he Handbook, that there was no witten contract for enploynent.
Cting Hrehorovich v. Harbor Hospital, 93 M. App. 772 (1992),
cert. denied, 330 Md. 319 (1993), the circuit court explained that
I f any enpl oynent contracts existed, they could not be based on the
uni f orm Handbook distributed to all of Wal-Mart’s hourly enpl oyees
in Maryland. As a consequence, in order to prosecute the enpl oyees’
breach of contract clains, “testinmony will vary as to how [each
enpl oyee’ s] contract was forned, the ternms of the contract, and
whet her any such contract existed.” The court further found that
appel l ants’ proffered expert testi nony (draw ng general concl usi ons
based upon analysis of Wal-Mart’s tinme-clock records and a survey
of enpl oyees inquiring about m ssed breaks and unpaid, off-the-
clock work) was insufficient to “cure these individual

di screpanci es” anong the enployees regarding the formation and
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terms of the potentially thousands of inplied contracts created
under circunstances uni que to each individual enployee.

Wth respect to count three of the conplaint, appellants
unjust enrichnent claim the circuit court noted that “[t]he
nmeasure of danmages for unjust enrichnment is the known gain to the
defendant,” and that “evaluation would require individua
assessnents of whether or not any benefit was conferred and
accepted, retained, or even known to [Wal-Mart].”

The court noted that count four of the conplaint, which
al l eged prom ssory estoppel, would “require[] proof of reliance
upon a clear and definite promse.” The court further observed:
“Reliance varies from individual to individual and consequently
i ndi vidual, not common, issues predonm nate here.” The court
concl uded that the clains asserted in count ten, alleging negligent
m srepresentati on, were not appropriate for class certificationfor
t he sane reasons as those in count four.

The court rejected appellants’ argurments for cl ass
certification as to count five, which asserted a breach of the
covenant of good faith and fair dealing, on the ground that proof
of a breach of the covenant of good faith and fair dealing is
“dependent on the existence of an enploynent contract for a
definite term?” Because the court had already found, for the
pur pose of eval uating counts one and two, that the Handbook di d not

constitute a witten enploynent contract and that any contract



woul d have to be proven on an individual basis, the court concl uded
t hat individual issues predom nated as to count five as well.

Counts six, seven and eight contained statutory clains for
wages unpai d. The court again found that individual issues
predom nat ed, expl ai ni ng:

In these clains, an individual analysis of time records

and why such wages were not paid would require an

assessnment of not only policies within the individual

store, but policies within the individual departnent
within the store. This would require a show ng of
evidence of whether work was perforned while not
reporting it, whether there was a proper or inproper
recordation of breaks and/or hours worked, and whet her or

not the time was ultinmately corrected and paid, anong

ot her consi derati ons.

The court did not have to address count nine, which alleged
conversion, because that count had been disnissed prior to the
hearing on the notion for class certification.

On Novenber 4, 2004, the enployees filed a notion to revise
the order denying class certification. On January 24, 2005, the
circuit court denied the notion to revise. On June 8, 2005, Wl -
Mart filed a notion to dismss, or inthe alternative, for sumary
judgnment. On August 10, 2005, the circuit court entered an order
di sm ssing the case on the ground that, absent class certification,
each of the nanmed plaintiffs’ clains for danmages fell short of the
$5, 000.00 jurisdictional threshold for cases filed in Mryl and
circuit courts, as set forth in CIP § 4-402(D)(1)(I).

Cutler and Pittman filed a notice of appeal on August 17,

2005. On appeal, appellants contest only the denial of the notion
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for class certification with respect to counts one, two, three,
five, six, seven and eight.
IT. Standard of Review

At the outset, we note that there is no statutory or
constitutional right to pursue by way of a class action the various
clainms that were the subject of appellants’ conplaint. Rather, a
class action is a procedural device, created by the judiciary’s
adoption of a court rule to facilitate managenent of nultiple
simlar clains. Maryl and Rule 2-231 provides that the circuit
court may order pursuit of clainms by way of a class action if

certain requirenents are net.*

“ Rule 2-231 provides, in relevant part:

(a) Prerequisites to a class action. One or nore nenbers of a
cl ass may sue or be sued as representative parties on behalf of al
only if (1) the class is so nunerous that joinder of all nmenbers is
i npracticable, (2) there are questions of |aw or fact common to the
class, (3) the clains or defenses of the representative parties are
typical of the clains or defenses of the class, and (4) the
representative parties will fairly and adequately protect the
interests of the class.

(b) Class actions maintainable. Unl ess justice requires otherw se,
an action may be naintained as a class action if the prerequisites
of section (a) are satisfied, and in addition:

(1) the prosecution of separate actions by or against
i ndi vi dual nenbers of the class would create a risk of

(A) inconsistent or varying adj udi cations with respect to
i ndi vidual nenbers of the class that would establish
i nconpat i bl e standards of conduct for the party opposing
t he class, or

(B) adjudications with respect to individual nenbers of
the class that woul d as a practical matter be dispositive

-11-



W reviewthe circuit court’s decision to grant or deny cl ass
certification for abuse of discretion. Phillip Morris V.
Angeletti, 358 MJ. 689, 726 (2000) (hereafter “Angeletti”). This
deferential standard of reviewis based upon the “recognition that
the basis of the certification inquiry is essentially a factua
one, and thus deference is due.” Creveling v. GEICO, 376 Md. 72, 90
(2003). Review of the circuit court’s determ nation for abuse of

di scretion “appropriately recogni zes the factual nature of a class

of the interests of the other nenbers not parties to the
adj udi cations or substantially inmpair or inpede their
ability to protect their interests; or

(2) the party opposing the class has acted or refused to act
on grounds generally applicable to the class, thereby nmaking
appropriate final injunctive relief or correspondi ng
declaratory relief with respect to the class as a whol e; or

(3) the court finds that the questions of |aw or fact common
to the nmenbers of the class predom nate over any questions
affecting only individual nenbers and that a class action is
superior to other avail able nethods for the fair and effi ci ent
adj udi cation of the controversy. The matters pertinent to the
findings include: (A) the interest of nmenbers of the class in
individually controlling the prosecution or defense of
separate actions, (B) the extent and nature of any litigation
concerning the controversy already conmenced by or against
nmenbers of the class, (C) the desirability or undesirability
of concentrating the Ilitigation of +the <clains in the
particular forum (D) the difficulties likely to be
encountered in the nmanagenent of a class action.

(c) Certification. On notion of any party or on the court’s own
initiative, the court shall determne by order as soon as
practicable after commencenent of the action whether it is to be
mai ntained as a class action. A hearing shall be granted if
requested by any party. The order shall include the court’s
findings and reasons for certifying or refusing to certify the
action as a class action. The order nay be conditional and may be
altered or amended before the decision on the nerits.
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certification inquiry and a trial court’s power to nmanage its
docket.” 1d. at 91

An appellate court may find an abuse of discretion when “no
reasonabl e person woul d t ake the vi ew adopted by the [trial] court,
or when the court acts ‘without reference to any guiding rules or
principles.”” In re Adoption/Guardianship No. 3589, 347 Ml. 295,
312 (1997) (quoting North v. North, 102 M. App. 1, 13
(1994) (alteration in original)). A reviewing court may also
conclude that the circuit court has abused its di scretion when “the
ruling under considerationis ‘clearly against the | ogic and effect
of facts and inferences before the court,’... ‘or when the ruling
isviolative of fact and logic.’” 1d. (internal citations omtted).
The Court of Appeals has also defined “abuse of discretion” as
“*discretion manifestly unreasonable, or exercised on untenable
grounds, or for untenable reasons.’” Touzeau v. Deffinbaugh, 394
Ml. 654, 669 (2006) (quoting Jenkins v. City of College Park, 379
Md. 142, 165 (2003) (enphasis not included)). In reviewing a
circuit court’s decision for abuse of discretion, this Court is
m ndful that “[q]uestions within the discretion of the trial court
are ‘much better decided by the trial judges than by appellate
courts, and the decisions of such judges should only be disturbed
where it is apparent that sone serious error or abuse of discretion
or autocratic action has occurred.’” Adoption/Guardianship No.

3589, supra, 347 WM. at 312 (quoting Northwestern National

Insurance Co. v. Samuel R. Rosoff, Ltd., 195 Md. 421, 436 (1950)).
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In contrast to the deference given to the factual findings and
di scretionary rulings of the circuit court, however, we review de
novo any issues regarding the circuit court’s application of the
| egal standards for granting or denying class certification.

Creveling, supra, 376 Ml. at 91.
IIT. Discussion

The party seeking class certification bears the burden of
proving that the proposed class neets all the requirenents of Rule
2-231. Creveling, supra, 376 Ml. at 89. The circuit court, inits
consi deration of a notion for class certification, may not review
the nerits of the case. 1d. The circuit court nust accept as true
the named plaintiff’s allegations regarding the elenments of class
certification, although the court “may | ook beyond t he pl eadings to

determ ne whether class certification is appropriate.” Id

Wile Rule 2-231(a) sets forth the four threshold
prerequisites for class certification - nunerosity, commonality,
typicality, and adequacy of representation - the Court of Appeals
has noted t hat those four requirenents “are necessary but not al one
sufficient; a putative class also nust fall into one of three
subcat egories of Rule 2-231(b).” Id. at 88. In this case,
appel l ants chose to rely on Rule 2-231(b)(3), asserting that common
i ssues of | aw and fact predom nate over individual issues and that
a class action is the nost fair and efficient nethod of

adj udi cating their clains.
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In ruling on a notion for class certification where the naned
plaintiffs rely on Rule 2-231(b)(3), a circuit court nust nake two
findings in order to grant class certification: (1) that conmon
i ssues predom nate over individual issues; and (2) that a class
action is superior to other nethods of adjudicating the clains
fairly and efficiently. Angeletti, supra, 358 M. at 762. I n
Angeletti, the Court of Appeals al so noted that “the | ess demandi ng
prerequisite of commonality in Rule 2-231(a) is necessarily
subsuned i n the nore exacting requi renent of predom nance of common
I ssues over individual questions, found in Rule 2-231(b)(3).” I1d
at 737. In this case, the circuit court assuned, arguendo, that
appel  ants had net the requirenents of Rule 2-231(a), and concl uded
that, even if the four threshold prerequisites were satisfied,
appel l ants could not neet the nore stringent requirenents of Rule
2-231(b)(3). The circuit court therefore did not reach the issue
of whether a class action was superior to other nethods of

adj udication in this case.
A. Counts One and Two: Breach of Contract Claims

Wth regard to counts one and two of the conplaint, the
circuit court’s finding that the Handbook did not constitute a
contract rendered the i ssues on those counts necessarily individual
innature. CGting this Court’s decision in Hrehorovich, supra, 93
Md. App. at 793, the circuit court concluded that the prom nent
di sclaimers in the Handbook precluded a finding that the Handbook
could provide a basis for common contractual clains. I n

Hrehorovich, we said that although “personnel policies may give
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rise to contractual rights if they are properly expressed and
comuni cated to the enpl oyee in a fashion that creates a reasonabl e

basis for the enployee’s reliance on the provisions,” disclainers
can effectively prevent such contractual rights fromarising. Id.
at 793. We explained: “[Rleliance on expressed personnel policies
and procedures is precluded where those sane policies clearly and
effectively disclained any contractual intent.” 1d. at 794 (citing
Castiglione v. Johns Hopkins Hospital, 69 M. App. 325, 339-41
(1986), cert. denied, 309 M. 325 (1987)). Accord Bagwell v.
Peninsula Regional Medical Center, 106 M. App. 470, 494 (1995)
(because of clear disclainmer in handbook, enployee *“cannot

reasonably assert justifiable reliance on any of the ternms of the

Handbook”), cert. denied, 341 Ml. 172 (1996).

In this case, the disclainers were quite clear. The first,
whi ch appears in the “Wl conme” section of the Handbook, states:
“Thi s handbook is a guide, not a legal contract. ... No handbook
can cover everything. The rules and policies in this handbook nay
change.” The other disclainer, which states plainly that “this
handbook is not a contract,” appears on the final page of the
Handbook in an acknow edgnent form that new associ ates nust sign,
attesting to the followng statenent: “lI wunderstand that the
i nformation contained in this handbook are gui delines only, and are

in no way to be interpreted as a contract.”

The enployees argue that, despite the |anguage of the
di sclaimers, the Handbook does not preclude the finding of an

i nplied contract conmon to all nenbers of the proposed class. The
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enpl oyees assert that, in addition to the | anguage in the Handbook
regardi ng rest breaks, neal breaks, and off-the-clock work, they
rely on the statenments in PD-07 and PD-43, as well as statenents
made at enployee orientation or by supervisors. There are two

primary flaws in this argunent.

First, the policy statenments set forth in PD-07 and PD- 43 were
i ncluded in the Handbook al nost verbatim and were specifically
di sclaimed as being contractual obligations. Furthernore, this
Court has cautioned that “not every statenment nmade in a personnel
handbook or other publication will rise to the level of an
enforceabl e covenant. ... [General statenments of policy are no
nore than that and do not neet the contractual requirenents for an
offer.” Staggs v. Blue Cross of Maryland, 61 M. App. 381, 392

(citations omtted), cert. denied, 303 Md. 295 (1985).

The second flawin appellants’ argunent is that, to the extent
appel l ants rely on represent ati ons nade duri ng enpl oyee orientation
or made by managers to the enpl oyees under their supervision, such
statenments illustrate the circuit court’s point that the inquiry
into any inplied contract arising from those statenments nust be
i ndi vidualized, and is not cormon to the entire class. The facts
which form the basis for an enployee’'s claim that Wal-Mart is
liable for damages under an inplied contract arising from the
representations nmade to associates at one Wal-Mart store by one
Wal - Mart manager would differ from those that m ght prove the
exi stence of an inplied contract arising at another Wal -Mart store

at another tinme, based on representations by a different nanager.
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Appel lants also argue that the existence of an inplied
contract is an issue that nmust be decided on the merits, and that
class certification should not address the nerits of the asserted
clainms. We do not agree that the circuit court ruled on the nerits
of the asserted clainms. The circuit court, in finding that no
i npl i ed contract common to the class existed, did not inpermssibly
address the nerits, but sinply decided a factual issue necessary
for ruling on the nmotion for class certification. Because
appel | ants presented no evidence that tended to show that there was
an inplied contract common to all, or even nost, nenbers of the
class, the circuit court properly concluded that the possible
exi stence of thousands of inplied contracts, one for each nenber of
the proposed class, warranted a finding that individual issues
predom nated on appellants’ contract clains. The circuit court
correctly concluded that, absent a contract applicable to the
entire class of Wal-Mart enpl oyees, the existence, formation, and
terms of any inplied enploynent contract would vary anong
enpl oyees. Furthernore, the alleged breaches of these inplied
contracts by supervisors and managers at individual WAl -Mart stores

al so give rise to individual, not common, factual and | egal issues.

Several other jurisdictions addressing sinilar putative class
action clains against Wal-Mart have reached the sane concl usion
with respect to the predomn nance of individual issues. The Court
of Appeals for the 14" District of Texas reversed the trial court’s
grant of class certification in wal-Mart Stores, Inc. v. Lopez, 93

S.W3d 548, 557 (2002), on the ground that individual issues
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pr edom nat ed.

the Texas court said:

Id.

[ 1] ndividual issues regarding the formation of 350,000
contractsin this case will predom nate over any common
| ssues. Appel | ees cl ai mWal - Mart nade express contract ual
offers of rest and neal breaks during the orientation
process. Because each orientation session was conducted
by different Wal-Mart personnel at different stores,
proof of an oral contract with each class nenber wl|
require a determnation of the ternms of the contract
through offer and accept ance. Any determ nation
concerning a “neeting of the mnds” necessarily requires
an individual inquiry into what each class nenber, as
well as the Wal-Mart enployee who allegedly made the
offer, said and did. A determ nation nust al so be nade as
to the authority of each WAl - Mart manager who al |l egedly
made such an offer and each enpl oyee's belief regarding
whet her that manager had or | acked authority to nmake the
of fer.

Even if appellees establish Wal-Mart had 350, 000
oral contracts to provide rest and neal breaks,
i ndi vidual issues regarding the alleged breach of each
contract will also predom nate over conmobn iSsues.

But c¢f. Iliadis v. Wal-Mart Stores, Inc., A 2d.

1557209 (N. J. May 31, 2007) (reversing the trial court’s deni al

Wth regard to the proposed class’ s contract cl ai s,

. W

of

class certification on the ground that the exi stence of i ndividual

issues with respect to the class’'s contract clains should not

preclude class certification.)

I n reachi ng t he concl usi on that individual clains predom nated

in Lopez, the Texas court cited Blasco v. Wal-Mart Stores,

Inc

216 F.Supp. 2d 592, 602 (E.D. La. 2002), in which a federal

district court in Louisiana concluded that the predom nance of

i ndi vi dual issues precluded class certification, saying: “At trial,

each plaintiff will be required to establish the existence

of

a

contract with defendant through offer and acceptance and prove the
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terms of the contract and it is possible that no two plaintiffs’
al | egati ons concerning formation or terns of their contract will be

the sane.”

B. Count Five: Claims for Breach of the Implied Covenant of Good

Faith and Fair Dealing

The circuit court also correctly concluded that appellants’
cl ai ms under count five, alleging breach of the covenant of good
faith and fair dealing, are simlarly inappropriate for class
action. As this Court held in Mount Vernon v. Branch, 170 Ml. App.
457, 471-72 (2006), cert. denied, 397 Md. 397 (2007), Maryl and | aw
does not recogni ze an i ndependent cause of action for breach of the
I npl i ed covenant of good faith and fair dealing. A breach of that
I npl i ed covenant sinply supports “another cause of action at |aw,
e.g., breach of contract[.]” Id at 472. I n Mount Vernon, Wwe

expl ai ned:

The inplied duty of good faith prohibits one party to a
contract fromacting in such a manner as to prevent the
other party from performng his obligations under the
contract. ... [T]his duty is nerely part of an action for
breach of contract, and so, because [one count] already
states a claim for breach of contract, [the count
purporting to state a claim for breach of the inplied
duty of good faith] does not state a different claimand
will be dismssed.

Id. (alterations in original)(internal quotes and citations

om tted).

Because we have al ready concluded that appellants’ contract
cl ai ms i nvol ve predom nately individual issues, appellants’ clains

based upon all eged breaches of the inplied duty of good faith and

-20-



fair dealing also necessarily involve predom nately individua

i ssues, as they are “nerely part of” the contract cl aimns.

C. Counts Three, Six, Seven, and Eight: Claims for Failure to Pay

for Work Performed Off the Clock

Appel lants’ clainms based on alleged failure to pay wages due
for off-the-clock work under counts three, six, seven, and eight
al so involve predom nately individual issues. Evi dence of each
class menber’s tinme records, as well as individual expl anations for
breaks m ssed and i ndi vi dual testinony regardi ng work performnmed of f
the clock, would be required in order for the enployees to prove
their clainms of unjust enrichnment and violation of Maryl and | abor
| aws. Each of these counts would, at the very least, require
I ndi vi dual i zed evi dence as to whet her each cl ass nenber had ever in

fact worked off the cl ock.

As to count three, alleging unjust enrichnent, the circuit
court correctly noted that “[t]he neasure of damages for unjust
enrichment is the known gain to the Defendant. This eval uation
woul d require individual assessnents of whether or not any benefit
was conferred and accepted, retained, or even known to the
Defendant.” Wth regard to the statutory clains for of f-the-cl ock
work, a simlar individual analysis of Wl -Mart’s cul pability would
be required with respect to each class nenber alleging that the

enpl oyer’ s conduct had violated Maryl and | abor | aw.

Appel lants contend that their clains arising from off-the-

cl ock work can be proven by comon evidence, and proffer Wal-Mart
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time and payroll records, statistical data, and survey results as
proof that Wal-Mart’s “standardi zed and corporate-w de practices
regul arly caused Wal -Mart’s hourly enpl oyees to work of f-the-clock
and through rest and neal breaks.” Through affidavits of three
proposed experts, appellants proffered that they could provide
general i zed evidence that Wal-Mart regularly required its hourly

enpl oyees to work off the clock.

One of appellants’ proposed experts, Dr. Christina Banks,
i ntended to survey Wal -Mart’ s hourly enpl oyees in Maryl and, asking
themto recall whether they had ever been asked to work while off
the cl ock. The second expert, Dr. Martin Shapiro, asserted that he
had devel oped a net hodol ogy for conparing WAl -Mart’s tine records
to Wal-Mart’s el ectronic records indicating which hourly enpl oyees
wer e | ogged onto cash regi sters to detern ne whet her any enpl oyees
were working while off the clock. Prior to February 10, 2001,
hourly enpl oyees were required by Wal -Mart to clock in and out for
all rest breaks. As of February 10, 2001, this procedure was no
| onger required. To overcone the problem of evaluating off-the-
clock work when enployees were not required to clock out for
breaks, appellants proffered the affidavit of Dr. Ri chard Drogin,
who submitted that, using a random sanple of data from Wal -Mart’s
time records prior to the 2001 change in the clock-out policy for
rest breaks, he could “extrapolate fromthat sanple to infer the
gquantity of shorted or denied rest and neal breaks for the entire

cl ass.”
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Appel | ants enphasi ze that the contenpl ated survey regarding
enpl oyees’ experience with off-the-clock work and the statistical
extrapol ation data proposed for the purpose of show ng that
associ ates worked through their fifteen-mnute breaks i s necessary
to prove only “a small portion” of their clains. The primary fl aw
in this assertion is that appellants have failed to show that any
of the off-the-clock clains are issues common to the entire class

of 60, 000-plus fornmer and present Wil -Mart associ at es.

The Court of Appeals has said that “‘an issue of |aw or fact
shoul d be deened ‘common’ only to the extent its resolution wll
advance the litigation of the entire case.’” Creveling, supra, 376
Mi. at 92 (quoting Angeletti, supra, 358 MI. at 736) (enphasis
added). Even if appellants’ expert reports were accepted as valid
evi dence t hat “standardi zed and cor porate-wi de practices regularly
caused Wal-Mart’s hourly enployees to work off-the-clock and

through rest and neal breaks,” the reports would not suffice to
prove that the off-the-clock clains apply to all of the class
menbers. As the circuit court noted, proof of that issue would
require individual inquiry into “whether work was perfornmed while
not reporting it, whether there was a proper or inproper
recordation of breaks and/or hours worked, and whether or not the

time was ultimately corrected and paid[.]”

The difficulty of proving that common issues predom nate in
such a broadly defined class has led courts in several other
jurisdictions to deny class certification in simlar cases agai nst

Wal -Mart. The Onhio Court of Appeals concluded in Petty v. Wal-Mart
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Stores, Inc., 148 Ohio App.3d 348, 354-55, 773 N E. 2d 576, 580-81
(2002), that the class, defined as “all past and present Wl - Mart
enpl oyees,” had been “expanded so far beyond any rational
relationship to the plaintiffs’ theory of recovery that no conmon

| ssues predomi nate.” The Chio court expl ained:

It is now well established that “a claimw Il neet the
predom nance requirenent when there exists generalized
evi dence which proves or disproves an elenment on a
si mul t aneous, cl ass-w de basi s, since such proof obvi ates
the need to examne each class nenber's individua
position.” This requires a generalized body of evidence
sufficient to prove or disprove an issue, not just sone
generalized evidence that is arguably relevant to an
i ssue. Cope v. Metro Life Ins. Co. (1998), 82 Chio St.
3d 426, 429-30, 696 N.E 2d 1001, citation omtted.

* * %

The issues in this case are individual to each putative
plaintiff. For exanple, there is evidence that sone of
the plaintiffs were expressly required to work off the
cl ock by their managers, while others perceived pressure
and thought that they had to do so. Sonme of the
plaintiffs testified that they nerely chose to work off
the clock. There are al so i ssues regardi ng whet her each
of the nmanagers in the nore than one hundred Chio stores
knew t hat their enpl oyees were working off the clock, and
whet her they know ngly permtted themto do so. Also,
there is evidence that sone plaintiffs did not bother to
clock in or out regardless of whether they took their
breaks and neals, and that some purposely chose not to
take their breaks and neals for reasons unrelated to
work, e.g., sonme wanted to |eave work early, so they
ski pped breaks and neal s, and one putative plaintiff who
was trying to quit snoking did not take breaks in order
to avoid the tenptation to snoke.

Id. at 355-56, 581-82.

In Harrison v. Wal-Mart Stores, Inc., 170 N.C. App. 545, 549,
613 S.E 2d 322, 327 (2005), the North Carolina Court of Appeals
affirnmed the trial court’s denial of class action certification, in

part on the basis that “the proposed cl ass i ncl uded i ndi vi dual s who
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wer e not subject to the wage and hour violations that are the basis
of Plaintiffs' clainms[.]” The North Carolina appellate court found
no error in the trial court’s determnation that the evidence
indicated that the <class nenbers did not have a wuniform
under standi ng of their terns of enpl oynent, that sone cl ass nenbers
claimed to have worked of f the cl ock but of fered no expl anati on for
why they did so, and that “many putative class nenbers testified
that they experienced none of the alleged problens.” 1d. at 553,
613 S.E. 2d at 328-29. Accordingly, the court concluded that, with
nore than 350, 000 nenbers working in various positions at various
times in various stores around the state, individual issues

predom nated. 1d. at 554, 613 S.E.2d at 329.

As in Petty and Harrison, the circuit court in this case had
before it evidence that appellants’ clains did not affect the
entirety of the class. Wal-Mart provided affidavits of nore than
forty Maryl and WAl - Mart associ ates who deni ed m ssing rest or neal
breaks or working off the clock. Furthernore, appellants proffered
no evi dence, other than the proffered expert statistical analysis
and proposed surveys, of the prevalence of the alleged off-the-

clock work in Wal-Mart’s Maryl and stores.

We recognize that other jurisdictions have granted class
certification in simlar lawsuits filed by Wal-Mart enployees
agai nst Wal -Mart. In Dukes v. Wal-Mart Stores, Inc., 474 F.3d 1214
(9th Cr. 2007), the Ninth Grcuit, applying California |aw,
affirmed the circuit court’s grant of class certification to

present and former fenmale Wal-Mart enployees claimng sex
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discrimnation. The Ninth Grcuit found that the enpl oyees, relying
on statistical data, enpl oyee surveys, and anecdotal evidence, had
nmet the burden of proving conmonality of issues under Federal Rule
23(a). 1d. at 1231. The court noted that, in other cases in the
Ninth Crcuit, “Rule 23(a)(2) has been construed perm ssively. Al
questions of fact and | aw need not be common to satisfy the rule.
The existence of shared legal issues wth divergent factual
predicates is sufficient, as is a common core of salient facts
coupled with disparate legal renedies within the class.” 1d. at
1225, quoting Hanlon v. Chrysler Corp., 150 F.3d 1011, 1019 (9" G r
1998).

In Tliadis, supra, the Supreme Court of New Jersey reversed

the trial court’s denial of class certification, explaining that

“New Jersey courts ... have consistently held that the class action
rule should be liberally construed,” and that, in New Jersey, “a
class action should lie unless it is clearly infeasible.” A 2d

_, W 1557209, slip op. at 6 (internal quotes and citations

om tted).

Maryl and does not share the |iberal construction of the class
action rule espoused by the Ninth Crcuit in Dukes and by the
Suprene Court of New Jersey in Iliadis. The nore exacting analysis
of the class certification requirenents in Lopez, Blasco, Petty,
and Harrison is nore closely aligned with the Court of Appeals’s
interpretation of M. Rule 2-231 articulated in Angeletti and
Creveling. Under Maryland case law, an issue is conmon to a cl ass

of plaintiffs only to the extent its resolution will advance the
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litigation of the entire case. Creveling, supra, 376 Ml. at 92

(quoting Angeletti, supra, 358 MI. at 736) (enphasi s added).

For the reasons set forth above, we conclude that the circuit
court did not abuse its discretioninruling that the predom nation
of i1ndividual issues over common issues nade it inappropriate to
certify the clainms asserted by the plaintiffs in this case as a
cl ass action. Accordingly, we affirmthe judgnment of the Crcuit
Court for Prince George’'s County denying appellants’ notion for

class certification.

JUDGMENT OF THE CIRCUIT COURT FOR
PRINCE GEORGE’S COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANTS.
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