HEADNOTE: Archers Glen Partners, Inc., et al. v. Betty Garner, et
al., No. 1281, Septenber Term 2006

Archers G en Partners, Inc., developer, submtted a prelimnary
plan to the Prince George’ s County Pl anning Board of the

Mar yl and- Nati onal Capital Park and Pl anni ng Conm ssion for
approval. The Planning Board approved it. Several citizens
filed a petition for judicial reviewin the Grcuit Court for
Prince George’s County. The circuit court remanded the matter to
the Planning Board for further findings. The devel oper and the
Pl anni ng Board appealed to this Court.

APPEAL -

The Planning Board is a State agency within the nmeaning of the
Adm ni strative Procedure Act, M. Code(2004 Repl Vol.) 88 10-201
t hrough 10-226 and, specifically, 88 10-202(b) and 10-223(b) of
the State Governnment Article. Thus, the Planning Board had a
right to appeal to this Court.

PLANNING, ZONING, AND LAND USE -

In Prince George’s County, a prelimnary subdivision plan nust
conformto the applicable area Master Plan, pursuant to 8§ 24-
121(a)(5) of the subdivision regulation, contained in the Prince
CGeorge’ s County Code. Thus, the County’s Master Plans are binding
docunent s.

There is no simlar legislative directive with respect to the
County’s General Plan. The General Plan is described as a guide
and thus not a binding, regulatory docunent, except to the extent
that it is incorporated by the Master Pl an.

When a plan is nandatory, however, sone of its elenents
particularly those general in nature, may be unclear or

conflicting when applied in a specific instance. In that
situation, the plan has to be interpreted and applied in |ight of
all of its provisions, goals, and |imtations. |In this case, the

Pl anni ng Board performed that function and is entitled to
def erence.
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This case requires an analysis of the relationship between
| and use pl anni ng docunents and subdi vi sion regulations in Prince
CGeorge’s County.

Archers @ en Partners, Inc. (“the developer”) submtted a
prelimnary subdivision plan to the Prince George’ s County
Pl anni ng Board of the Maryl and-National Capital Park and Pl anni ng
Conmi ssion (“the Planning Board”) for approval.! The Planning
Board approved the prelimnary subdivision plan, and after a
prior appeal to this Court, which resulted in a remand, it
affirmed its prior approval. Several citizens filed a petition
for judicial review of the Planning Board' s re-approval in the
Circuit Court for Prince George’'s County. The circuit court
remanded the matter to the Planning Board for further
proceedi ngs. The devel oper and the Pl anning Board appealed to
this Court (collectively “appellants”). W shall reverse the
judgnent, thereby affirm ng the Planning Board s deci sion.

Factual and Procedural Background
On Septenber 24, 2002, Washi ngt on Managenent and Devel opnent

Conpany, Inc, the predecessor of the devel oper, filed an

The Prince George’s County Planning Board is conprised of
t hose nenbers of the Maryl and-National Capital Park and Pl anni ng
Comm ssi on(“the Conmi ssion”) who are appointed by the County
government. In this opinion, when we refer to the Maryl and-
Nat i onal Capital Park and Pl anni ng Comm ssion generally, we shall
refer to it as the Conm ssion. Wen we refer to the Comm ssion
sitting as the County Planning Board, we shall refer to it as the
Pl anni ng Boar d.
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application for approval of a prelimnary subdivision plan for a
subdi vi si on, known as Archers den, to consist of 47 lots. The
devel oper proposed to retain an existing dwelling and to build 46
new single famly dwellings. The property involved consisted of
236. 45 acres, and was | ocated near Baden-Wstwood Road and Bal d
Eagl e School Road, in the southeastern quarter of the County.

The property was zoned O-S (open space). At all relevant tines,
single famly detached dwellings were a permtted use within that
zone, with a density of 0.2 dwelling units per acre.?

The Pl anning Board’'s staff approved the devel oper’s
application and presented it to the Planning Board. On February
20, 2003, the Planning Board conducted an evidentiary hearing
and, by resolution dated March 27, 2003, approved the prelimnary
subdi vi sion plan, with nine conditions. Anmong other things, the
Pl anni ng Board found that the devel oper’s application was
consistent with the Iand use provisions in the applicable plans,
the County’s General Plan and Master Plan, discussed bel ow.

Several citizens filed a petition for judicial reviewin

2According to the Planning Board, “[s]ection 27-442(a)(1)(b)
of the Zoning Ordinance provides for varying |ot size standards
in the OS Zone for a subdivision of 50 acres or nore. The
m nimum | ot size required of at |east 60 percent of the lots is
five acres. The applicant is allowed one 2-acre lot for every 50
acres of gross tract acres in the subdivision, with the m ni num
| ot size of the remaining lots being three acres”. |n accordance
wi th the above requirenent, the devel oper proposed 29 lots
containing a mninmumof five acres, four |ots containing between
three and four acres, and fourteen |ots containing between three
and three and four tenths acres.
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circuit court.® After the circuit court affirned the Pl anning
Board, the citizens appealed to this Court. |n an unreported

opi nion, Garner v. Prince George’s County Planning Bd. of the

Mar yl and- Nati onal Capital Park and Pl anning Commn, No. 2715,

Sept. Term 2003 (filed January 18, 2005), we vacated the circuit
court’s judgnent and remanded the case with instructions to
remand to the Planning Board for further proceedings. W
expl ained that, with respect to the Planning Board s finding that
the application was consistent with the applicable Plans, the
Pl anning Board had failed to “articulate its decision with
adequate specificity.”
On June 23, 2005, after remand, the Planning Board held a
heari ng. By anended resol uti on dated Septenber 29, 2005, the
Pl anni ng Board agai n approved the prelimnary subdivision plan.
Several citizens, appellees herein,* again petitioned for
judicial reviewin circuit court. The circuit court, by opinion
and order dated June 2, 2006, renmanded the matter to the Pl anning

Board for further “consideration and findings.”

3The petitioners were Betty Garner, Ross WIlianms, Janette
and Charl es Hosington and the G eater Baden Aquasco Citizens
Associ ati on.

‘ln addition to the petitioners named in footnote 1, Esther
Nayl or, Debra Nayl or, Ruth Naylor, Susan and Scott Morrill, and
Joyce Anderson joined in the second petition.
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Land use plans
Biennial Plan

Prince George’s County has adopted four countyw de genera
pl ans: one in 1964; another in 1982; an interimgeneral plan
known as the Biennial Gowh Policy Plan (“Biennial Plan”),
adopted by the County Council sitting as the District Counci
(“District Council”), in Cctober, 2000; and the final general
pl an, adopted by the District Council in July, 2002 (“the General
Plan”). The latter two Plans are relevant to this appeal.

As part of its continuing effort to better regulate grow h,
recogni zing that the 1982 general plan was no | onger adequate,
and to inplenent a “smart growh” program the District Council,
by resol ution approved on July 28, 1998, created “Commi ssion
2000, " “a broad-based advisory panel.” The Conmm ssion’ s charge
was to “recommend a conprehensive growth nmanagenent plan for
Prince George’s County and a strategy to achieve it.” The
Comm ssion’s work resulted in the Biennial Plan, adopted in 2000.

O significance here is that the Biennial Plan established
t hree devel opnent tiers: Devel oped, Devel oping, and Rural. As
the names inply, the Devel oped Tier included areas that were
| argel y devel oped. The Devel oping Tier included areas where nost
new devel opnent woul d occur. The Rural Tier included
agricultural, open space, and | ow density housing areas, where

littl e devel opnent would occur. The property in question is
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|ocated in the Rural Tier.

The grow h objectives were stated as foll ows: “Capture at
| east 33 percent of the County’s dwelling unit growh over the
next 20 years within the Developed Tier; . . . Capture up to 66
percent of the County’s dwelling unit growh over the next 20

years within the Developing Tier;” and “Slow dwelling unit growh
within the Rural Tier to 0.75 percent of total Countyw de
dwel ling unit growmh over the next 20 years.” The District
Council described the Biennial Plan as an interimplan (as is
indicated by its nane, “Biennial”), and included in the primry
tasks for inplenmentation the devel opment of a new General Plan by
2002. As noted above, that was acconpli shed.
The 2002 General Plan

The General Plan is divided into five parts: (1) an
overview, (2) the devel opnent pattern, which includes the growh
tiers; (3) infrastructure elenents, providing policy guidance for
envi ronnmental protection, transportation, and public facilities;
(4) econom c devel opnent, housing, and comrunity character
el enents; and (5) inplenentation actions to “bring about the
vi sion established by this General Plan.”

The General Plan enbraces and, “in sonme instances, nodifies
the goals, policies, and strategies of the [Biennial Plan].” The

General Plan adopted the gromh tier structure. One of the

stated objectives for the Rural Tier, slightly different fromthe



Biennial Plan, is to “capture [less than 1% of the county’s
dwel l'ing unit growth by 2025."

The stated “goals” for the Rural Tier are to “[1] to
preserve environnental ly sensitive features [2] retain
sustai nabl e agricultural land [3] allow | arge-1ot estate
residences [4] limt nonagricultural |and uses [5] protect
| andowners’ equity in their land [and 6] maintain the integrity
of a rural transportation system”

The stated “policies” for the Rural Tier are to “[1] retain
or enhance environnmentally sensitive features and agricul tural
resources [2] design future devel opnment to retain and enhance
rural character [3] provide for a Rural Tier transportation
systemthat hel ps protect open space, rural character, and
environnental features and resources [and 4] public funds shoul d
not encourage further devel opnent in the Rural Tier.”

It would consunme an inordinate anmobunt of space to fully
describe the “strategies” to inplenent the “policies.” They
i nclude revising tax regul ati ons, purchasi ng devel opnent rights,
devel opi ng prograns supporting agriculture, identifying
appropriate locations for future | arge-lot estate devel opnent
t hrough future master plans, and mnimal funding of capital
i mprovenents.

Under “Inplenentation,” the General Plan states:

The General Plan will only be effective
to the extent that its goals and policies are
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i npl emented. Plan inplementation wll

i nvol ve maki ng choi ces concerning future
devel opnent patterns, while taking into
consi deration the cost of providing needed
infrastructure and protecting the

envi ronnent. The fundanental challenge in
maki ng these critical choices for the
county’s future lies in deciding howto

i nprove our county responsibly w thout being
wasteful. This General Plan, which applies
Smart G owmh principles countyw de, offers a
range of policy choices for controlling
spraw and ensuring cost-effective use of
public resources to maintain a high and
sustai nabl e quality of life. Inplenmentation
of this plan should be guided by the need to
achieve the county’s top growh policies. To
do this, the county will need to regularly
review, and where necessary, reorient, the
way it inplenments and refines this General

Pl an, through the Biennial Policy updates,
mast er and functional planning, and by

regul atory revision. The four essenti al
conponents of inplenentation include:

i nt ergovernnental cooperation and public
participation[;] future planning activity][;]
regul atory revisions[; and] Biennial Gowth
Pol i cy updat es.

According to the resolution by the District Counci
approving the General Plan, the General Plan anmended the then
current master plans “with respect to countyw de goal s,
obj ectives, policies, and strategies . ”

Master Plan

Fromtine to tinme, the District Council has adopted naster
pl ans. Master plans address specific areas, as distinguished
from bei ng countywi de, and, in part, nmake |and use and policy

recomendations at a nore detailed | evel than a general plan.

The property in question lies wthin the Subregion VI Study Area

-7-



Mast er Pl an, approved Septenber, 1993, inplenented through a
sectional map amendnent, approved May, 1994 (“Master Plan”).

The Master Plan’s stated “goal” is to “preserve the rura
character of its area.” The Plan contains fifteen objectives.
Agai n, quoting at great length is not warranted, but the
obj ectives include encouraging agriculture, open space, and
encour agi ng new devel opnent “to be in harnony with the rural
character of the area and to foster new forns of devel opnment
which will preserve a significant part of the rural |andscape.”

The Master Plan states that it is “in accordance with” the
then existing 1982 General Plan, with the exception of certain
anendnents. The anmendnents were specific in nature and included,
e.qg., reclassification of a comunity activity center, replacing
potential |ake sites with flood plains, and addi ng road
i nt er changes.

This Court’s unreported opinion

The Planning Board, in its first resolution, stated that the
devel oper’ s application was consistent with the |and use
recommendations in the Master Plan and with guidelines for
devel opnment in the Rural Tier, as stated in the CGeneral PIan.
This Court concluded that the statenment was not specific enough
to permt neaningful judicial review and instructed that the case
be remanded to the Planning Board for further proceedings.

In that opinion, we also coomented on the status of the



Master Plan and Ceneral Plan. After observing that generally,
neither type of plan inposes nandatory criteria, we recogni zed a
provi sion contained in the County’s subdivision regul ations,
specifically, 8 24-121(a)(5), Prince George’'s County Code. It
provi des that the subdivision plan

shall conformto the area master plan,

i ncl udi ng maps and text, unless the Planning
Board finds that events have occurred to
render the relevant plan reconmendati ons no
| onger appropriate or the District Counci
has not inposed the recommended zoni ng.

We went on to opine that the General Plan al so guided the
subdi vi sion of |and, despite the absence of any reference to it
in 8 24-121(a)(5). W concl uded the discussion of the effect of
the General Plan by stating:

The parties apparently did not litigate this
i ssue before the Planning Board, and the
Board did not expressly decide the issue in
its decision. Because we are vacating the

j udgnment and remandi ng the case, ultimately,
to the Planning Board, and given the fact
that the issue was not litigated within the
Pl anni ng Board, we find it unnecessary, and
i nappropriate under the circunstances, to
definitively resolve how the General Plan
shoul d apply under the Subdi vi sion

Regul ations. Pursuant to our renmand, the
parties will have an opportunity to revisit
this issue in Iight of the above comments.

Planning Board’s second resolution
The Pl anning Board added the followi ng statenments to its

earlier deci sion.

Section 24-121(a)(5) of the Subdivision
Regul ations states: “The plat shall conform
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to the area master plan, including mps and
text, unless the Planning Board finds that
events have occurred to render the rel evant
pl an reconmendati ons no | onger appropriate or
the District Council has not inposed the
recommended zoni ng.”

Several elenents of the plan, as
approved with conditions and as noted in
various review referrals, denonstrate
conformance to the maps and text of the
[Master [P]lan and [General [P]lan. No
rare, threatened or endangered speci es of
plants or animals will be inpacted by the
devel opnent. No designated scenic or
historic roads will be inpacted by the
devel opment. O the approximte 124 acres of
woodl and conservation required, all wll be
in the formof existing preservation on site.
Al of the site’s environnmentally sensitive
area of Patuxent River Primary Managenent
Area (PMA) is conditioned to remain
undi sturbed. A building restriction line
four times that required by the OS Zone is
condi tioned upon this property’' s relatively
narrow road frontage al ong Bal d Eagl e School
Road for the purpose of retaining the rural
character of the view shed. An additional
condition was established for a future
Detailed Site Plan (DSP) with review el enents
to include the design of any entrance feature
and the type and extent of streetlights to be
considered so that it may help to maintain
the rural character. Conservation easenents
are required over the environnental features
to additionally provide for the retention of
a quasi-public open space system The
lotting pattern established provides for the
i npl enent ati on of hi gh-end estate housing.
The transportation systemwas found to neet
the m ninmum | evel of service (LOS) criteria
established for the Rural Tier. The private
sector builder will be required to fund a
portion of the needed infrastructure in the
formof fire and rescue facilities. The

private sector builder will be required to
contribute towards the inplenentation of a
Class Il bikeway. The |ot sizes conformto
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the m ni num st andards established for the OS
Zone. The overall project density is
consistent with the OS Zone and the | and use
reconmendation. The ultimte devel opnent of
the 47 lots created by this subdivision are
not in conflict with the hundreds of dwelling
units envisioned in the Rural Tier over the
next approxi mate 20 years, given one percent
of the County’s residential growh in that
tinme frane.

The 2002 Ceneral Plan established seven
goals for the Rural Tier. Wiile it is
acknow edged that this specific property,
with this specific devel opnent proposal, wll
not retain sustainable agricultural |and, nor
will it limt non-agricultural uses, it wll
preserve environnental ly sensitive features;
it wll help to maintain rural character; it

will allow for large | ot estate residences;
it will protect the | and owners’ equity in
their land; and it will maintain the

integrity of the rural transportation system
Circuit court opinion

As further discussed belowin the Standard of Review
section, we review the action of the adm nistrative agency. W
performessentially the sane function as that performed by the
circuit court. Nevertheless, we shall summarize the circuit
court’s opinion because it is necessary to understand the
parties’ contentions.

The circuit court concluded that, pursuant to County Code §
24-121(a)(5), the Master Plan is binding with respect to

subdi vi si on devel opnent and, relying on 88 24-103(a)® and 24-

It is hereby declared to be the policy of Prince George's
County to consider the subdivision of |and and the subsequent
devel opment of the subdivided | and as subject to the control of
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104(a)(2),°® the Master Plan incorporated the General Plan to the
extent that the Master Plan does not reject or anmend the CGenera
Pl an.
The court observed that both the Master Plan and Genera

Pl an contenpl ated future devel opnent in the area in question and,
thus, did not prohibit it. Nevertheless, the court concl uded
that the Planning Board' s findings, in its second resol ution,
were insufficient. The court explained:

Specifically, the Planning Board s Anended

Resol uti on does not contain information

relating specifically to projected housing

unit gromh in Prince George’s County between

2000 and 2025. The Amended Resol ution does

not contenplate with specificity how nany

dwel Ii ng units have al ready been approved in

the Rural Tier since 2000, when the County

Counci | adopted the Biennial Gowth Policy

Plan. Finally, the Planning Board

erroneously assunes a 1% growh in the nunber

of dwelling units within the Rural Tier over

t he next 20 years, rather than considering

efforts to slow growth to 0.75%

The | ast statement was based on the court’s concl usion that

the General Plan incorporated the objectives of the Biennial
Pl an, which contained a growh objective of 0.75%
The court ordered the Planning Board to:

make findings on the nunber of new dwelling

the County, pursuant to the CGeneral Plan, for the orderly,
pl anned, efficient, and econonm cal devel opnent of the County.”

% The purposes of this Subtitle are as follows: . . . to
gui de devel opnent according to the General Plan, area naster
pl ans, and their anendnents.”
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units constructed and projected to be

constructed between 2000 and 2025 in the

whol e of Prince CGeorge’ s County; the nunber

of dwelling units already approved for

construction in the Rural Tier of Prince

CGeorge’ s County; and whether the addition of

46 new dwel ling units in the rural Tier wll

cause growh in the Rural Tier since 2000 to

exceed 0. 75-1.00% of overall projected

dwel ling unit grow h.

As we read the circuit court opinion, the court did not
conclude that the evidence was legally insufficient.
Contentions
Wth that background, we shall describe the contentions of

the parties. First, both appellants, the devel oper and the
Pl anni ng Board, contend that the Planning Board did not err in
concluding that the prelimnary subdivision plan conforned’ to
the Master Plan and the General Plan, to the extent applicable.
According to appellants, a proposed subdivi sion does not have to
conply with all requirenents in either Plan. Second, they assert
that the Master Plan referred only to the 1982 General Plan and
did not anmend the 2002 General Plan, which was not in existence
at the tinme of adoption of the Master Plan. Simlarly, they
assert that the General Plan superseded the Biennial Plan.

Third, appellants question whether the General Plan is binding

The Pl anning Board used the terns “consistent with” and
“confornms to” synonynously, when di scussing whether the
prelimnary subdivision plan conplied wth the Master and General
Plans. For a discussion of the use of those terns in the |and
pl anni ng and zoning context, see Trail v. Terrapin Run, LLC 174
Md. App. 43 (2007).
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but, even if it is, assert that the growh objectives are not
appl i cabl e because they had to be inplenented, and the District
Council did not legislatively inplenment the policies until 2006,
when it adopted regulations to protect the planning process in
the O S Zone. Appellants rely on the exceptions contained in §
24-121(a)(5), which provides that a subdivision plan “shal
conformto the area master plan . . . unless the Planning Board
finds that events have occurred to render the relevant plan
reconmendati ons no | onger appropriate or the District Council has

not inposed the recomended zoning.” (enphasis added). Finally,
they assert that the Planning Board’ s findings are sufficient and
supported by substantial evidence.

Appel | ees contend that: (1) this Court, inits earlier
opinion, held that the Master Plan and portions of the General
Plan incorporated into the Master Plan are a binding prerequisite
to devel opnent, and appellants are bound by that decision; (2)
there is no substantial evidence that the devel oper conplied with
the GCeneral Plan’s nuneric restriction on residential growmh in
the Rural Tier; (3) the question whether events have occurred
that would permt the Planning Board to waive the nuneric
restriction (see 24-121(a)(5)) is not before us because the
devel oper did not seek a waiver, and the Planning Board did not

address the issue; (4) waiver would not be appropriate in any

event because of the | ack of evidence that events have occurred
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that would permt waiver; (5)the Planning Board has no right to
appeal an adverse order; and (6) in the alternative, the Pl anning
Board erred in approving the prelimnary subdivision plan despite
the fact that the plan did not conply with all provisions in the
Master Plan and CGeneral Plan. Wth respect to the |ast
contention, appellees argue that the Master Plan incorporated the
General Plan to the extent that it did not amend it, both are
bi ndi ng, and the General Plan incorporated the objectives of the
Bi enni al Pl an.

Standard of Review

As we recently stated in Becker v. Anne Arundel County, 174

Mi. App. 114 (2007):

Adm ni strative agency deci sions are not
set aside unless the decision is arbitrary,
illegal or capricious. Mortiner v. Howard
Research & Dev. Corp., 83 Ml. App. 432, 441
(1990). In determning whether a decision is
arbitrary, illegal or capricious, a review ng
court nust deci de whether the question before
the agency was fairly debatable. [1d. An
issue is fairly debatable if reasonabl e m nds
coul d have reached a different conclusion on
t he evidence, and if the conclusion is
supported by substantial evidence in the
record. Stansbury v. Jones, 372 Md. 172,
182-83 (2002); see Howard County v. Dorsey,
45 Md. App. 692, 701 (1980) (“The ‘fairly
debatabl e’ test is analogous to the ‘clearly
erroneous’ standard commonly applied under
[Rule 8-131(c)]. A court nust consider al
of the evidence before the zoning authority;
the decision is ‘fairly debatable if it is
supported by substantial evidence on the
record taken as a whole.”) (other citations
omitted)); Bd. of County Conmirs for Ceci
County v. Hol brook, 314 M. 210, 218 (1988)
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(stating that if the issue is fairly
debatabl e, the matter is one for the Board's
j udgnment and shoul d not be second-guessed by
an appellate court.)). “In regards to
findings of fact, the court cannot substitute
its judgrment for that of the agency and nust
accept the agency’s conclusions if they are
based on substantial evidence and if
reasoni ng mnds could reach the sane

concl usi on based on the record; when
reviewi ng findings of |aw, however, no such
deference is given the agency’s concl usions.”
Layton v. Howard County Bd. of Appeals, 171
Md. App. 137, 173-74 (2006) (gquoting
Hayfields, Inc. v. Valleys Pl anning Council,
Inc., 122 Md. App. 616, 629 (1988) (other
citations omtted)). Substantial evidence
has been defined as “such rel evant evi dence
as a reasonable m nd m ght accept as adequate
to support a conclusion.” Snowden v. City of
Baltinore, 224 Ml. 443, 448 (1961). The
“resolution of conflicts in the evidence is
left to the agency and, where inconsistent

i nferences nmay be drawn, the agency is |eft
to draw the inference.” Layton, 171 M. App.
at 174 (citing Bulluck v. Pel ham Wod
Apartnments, 283 M. 505, 513 (1978)). The
test for reviewing the inferences drawn is
reasonabl eness, not rightness. Snowden, 224
Md. at 448.

On the other hand, a review ng court may
not uphold an agency’s decision if a record
of the facts on which the agency acted or a
statenment of reasons for its action is
| acking. Mortinmer, 83 Mi. App. at 441
(citing Board of County Commirs for Prince
George’s County v. Ziegler, 244 Ml. 224, 229
(1966)). Wthout this reasoned analysis, a
reviewi ng court cannot determ ne the basis of
the agency’s action. Mortiner, 83 M. App.
at 441. If the agency fails to neet this
requi renent, the agency’s decision may be
deened arbitrary. [d. (citation omtted).
“Fi ndi ngs of fact nust be neani ngful and
cannot sinply repeat statutory criteria,
broad conclusory statenments, or boilerplate
resolutions.” Bucktail, LLC v. County
Council of Tal bot County, 352 Mi. 530, 553
(1999).
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Becker, 174 Mi. App. 114, 137-139.
Discussion
Planning Board’s right to appeal

Appel | ees contend the Planning Board had no right to appeal
froma decision that was adverse to it. Appellees argue that the
Planning Board is a State agency, and thus, its right to appeal
is governed by the contested case portion of the Admi nistrative
Procedure Act, Maryland Code (2004 Repl. Vol.), 88 10-201 through
10-226 and, specifically, 8§ 10-222(a)(2) of the State CGovernnent
Article (“S.G"). Section 10-222 (a)(2) provides that “[a]n
agency, including an agency that has del egated a contested case
to the Ofice [of Admnistrative Hearings], is entitled to
judicial review of a decision as provided in this section if the
agency was a party before the agency or the Ofice.” Appellees
argue that the Planning Board was not a party in the
adm ni strative proceedi ng, but rather was the adm nistrative body
perform ng a quasi-judicial function and, thus, did not fit
within § 10-222(a)(2).

The Pl anning Board contends it had a right to appeal. It
argues that it is a “regional entity” and not a State agency
wi thin the neaning of the Adm nistrative Procedure Act. It
further argues that the question of appeal is controlled by
Maryl and Code (2003 Repl. Vol.), Article 28, 8 7-116(g). In

pertinent part, that subsection provides:
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A final action by the Conm ssion on any
application for the subdivision of |and
within 30 days after the action is taken by
t he Conmm ssion, may be appeal ed by any person
aggrieved by the action, or by any person,
muni ci pality, corporation, or association,
whet her or not incorporated, which has
appeared at the hearing in person, by
attorney or in witing to the circuit court
for the county which nmay affirmor reverse
the action appealed from or remand it to the
Conmi ssion for further consideration

We conclude that the Planning Board is a State agency within
t he meaning of the Adm nistrative Procedure Act, and that it had
aright to appeal to this Court. The Conm ssion, of which the
Pl anning Board is a part, was created by the General Assenbly.

See Prince George’'s County v. Maryl and-Nati onal Capital Park and

Pl anni ng Conmmi ssi on, 269 Md. 202, 206-207 (1973). The Comm ssion

comes within the definition of agency in S.G 8§ 10-202(b).
Agency neans
(1) an officer or unit of the State
government authorized by |aw to adjudicate
cont ested cases; or
(2)a unit that:
(i)is created by general |aw
(1i)operates in at least 2 counties; and
(tii1)is authorized by |aw to adjudicate
cont ested cases.
The Conmi ssion fits within subsection (2).
Subsection 10-202(d) provides, in part, that a “contested

case” is a proceeding before an agency to deternmine “a right,

duty, statutory entitlenent, or privilege of a person that is
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required by statute or constitution to be determ ned only after
an opportunity for an agency hearing.” A hearing was held
pursuant to Prince CGeorge’s County Code 8§ 24-119. The natter
before the Planning Board was a “contested case.”

I n Maryl and- Nati onal Capital Park and Pl anni ng Conni Sssion V.

Anderson, 395 Md. 172 (2006), the Court of Appeals stated that
the Conmission is a State agency under 8§ 10-202(b) with respect
to contested cases. 395 Md. at 177, n.1. The Court also
recogni zed that the Adm nistrative Procedure Act provides
agencies with the right to seek judicial review of their
decisions. 1d. at 192, n.16.

The Anderson case involved the Commssion’s effort to obtain
judicial review of a decision by a hearing board under the Law
Enforcement O ficer’s Bill of Rights (LEOBR), Maryl and Code
(2003), 8§ 3-101 et seq. of the Public Safety Article, when the
board was conprised of officers fromthe Commi ssion’s Prince
George’s County Park Police Departnment. The situation before us
i s anal ogous.

The two cases relied on by the Comm ssion for the
proposition that the Conm ssion is not a State agency within the
meani ng of the Adm nistrative Procedure Act are not on point. In

Pri nce George’s County v. Maryl and-National Capital Park and

Pl anni ng Conmi ssi on, supra, the County and the Conm ssion sought

a declaratory judgnent to resolve a dispute between themas to
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their respective functions. In the other case, RamDitta v.

Mar yl and- Nati onal Capital Park and Pl anni ng Comm ssion, 822 F.2d

456 (4th cir. 1987), the issue was whet her the Comm ssion was an
alter ego of the State for purposes of El eventh Amendnent
imunity fromtort suits, a federal question. The court
concluded that it was not, while acknow edgi ng that the Court of
Appeal s had held that the Conm ssion was a State agency and

i mmune fromtort suits under the doctrine of State sovereign

imunity. See O& B, Inc. v. Maryland-National Park and Pl anni ng

Conmm ssion, 279 M. 459 (1957).

Section 10-222 of the State Governnent Article addresses the
right to seek judicial review of an adm nistrative decision in
the appropriate circuit court. The question in Anderson was
whet her the Commi ssion had the right to seek judicial reviewin
circuit court. In the case before us, the Planning Board did not
seek judicial reviewin circuit court. Appellees did. The
Pl anning Board was a party in circuit court. Thus, the Pl anning
Board’ s right of appeal to this Court is governed by S.G § 10-
223(b), which provides:

(b) Right of appeal- (1) A party who is
aggrieved by a final judgnent of a circuit
court under this subtitle may appeal to the
Court of Special Appeals in the manner that
| aw provi des for appeal of civil cases.

(2) An agency that was a party in the

circuit court may appeal under paragraph (1)
of this subsection.
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Pursuant to that section, the Planning Board had a right to
appeal to this Court.

The Planning Board relies on Article 28, § 7-116(g), but
t hat section does not address the situation before us. It
applies to judicial review of an adm nistrative decision in
circuit court. It may be that the Planning Board had a right to
appeal to this Court as part of its general powers, granted by
Article 28, 8 2-110. That section provides that the Comm ssion
has the power to sue and be sued and to do all other corporate
acts for the purpose of carrying out the provisions of Article
28. W need not decide that question, however, in |ight of our
earlier conclusion.?

Role of the Master Plan and General Plan

This case, as have several before it, involves the interplay
bet ween pl anni ng, zoning, and the subdivision process. The terns
pl anni ng and zoning are sonetines used interchangeably, but they
are not synonynmous. Zoning is, whereas planning is a nuch

broader term Coffey v. Maryland-Nat’'|l Capital Park and Pl anni ng

Commin, 293 Md. 24, 27 (1982). Zoning is one means by which

planning is inplenented. The latter, as is clear froma review

8Section 12-301 of the Courts and Judicial Proceedi ngs
Article provides a general right of appeal froma final judgnent
in circuit court. That right is subject to § 12-302, however,
whi ch, in subsection (a), does not permt an appeal froma
circuit court’s review of an adm nistrative decision. See
Mont gonery County v. Kant, 365 Md. 269, 274-275 (2001).

-21-



of the planning docunents involved in this case, enconpasses
education, public facilities, transportation, environnental
protection, and other natters affecting the economc, social, and
environnmental vitality of the jurisdiction involved. Planning,
zoni ng, and subdivision regulation are all part of |and planning
and use. 1d.

Bef ore discussing the role of the Master Plan and Gener al
Plan in the subdivision process, we will discuss the relationship
bet ween the Biennial Plan, Master Plan, and General Pl an.

The Biennial Plan established “goals, priorities and
policies,” utilizing “a systemof growmh tiers, corridors and
centers to guide future |Iand use and devel opnment.” The District
Council characterized it as an interim plan and recogni zed that
various regul ations would have to be revised to fully inplenent
the Biennial Plan. The Biennial Plan recognized that a new
general plan would have to be devel oped and that area naster
pl ans woul d have to be updated.

The General Plan was approved in 2002. The Plan’s
introduction states that it is to “provide guidance for the
future grow h and devel opnment” of the County, “expressed as
goal s, objectives, policies, and strategies that, taken together,
determ ne the preferred devel opnment pattern and the
transportation system public facilities and environnental

features needed to acconmpdate that pattern.” The Plan states
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that it enbraces and, in sonme instances, nodifies and supersedes
the Biennial Plan. 1In its resolution approving the General Pl an,
the District Council stated that the General Plan woul d guide
future devel opnment, inplenmentation, and achi evenment of plan
policies, would supersede the 1982 General Plan, and would “anmend
current master plans and functional plans with respect to
countywi de goal s, objectives, policies, and strategies . . . .7

By virtue of the General Plan’ s express |anguage, it
superseded the Biennial Plan, to the extent inconsistent wth the
Bi ennial Plan. The Biennial Plan was intended to be an interim
pl an. W conclude that the nuneric growh objective in the
Ceneral Plan, as to the Rural Tier, superseded the nuneric
objective in the Biennial Plan.

To our know edge, since 2002, a naster plan has not been
approved for the area in which the subject property is |ocated.
Consequently, the 1993 Master Plan remains in effect, except to
t he extent inconsistent with the General Plan, i.e., to the
extent inconsistent wwth the “goals, objectives, policies and
strategi es” contained in the CGeneral PIan.

Both the Court of Appeals and this Court have considered the
rol e of general planning docunents on several occasions. A plan
may serve as a nmere guide or it may have greater effect. In nost
cases, planning docunents have been referred to as general guides

and recomendati ons advi sory and not regulatory, in nature. See,
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e.g., Duke Street Ltd. P ship v. Bd. of County Commirs of Calvert

County, 112 Md. App. 37, 53 (1996).

One has to | ook at the facts of each case, however. In the
context of the relationship between a plan and a speci al
exception use, the question, ordinarily, is whether the use “is
in harmony with the general purpose and intent of the plan.”

Schulz v. Pritts, 2912 Mmd. 1, 11 (1981).

In Duke Street, the question was whether a street shown on a

pl an could serve as the basis for justifiable reliance by a
devel oper that the street would be approved and constructed. W
answered that in the negative.

In Coscan Washington, Inc. v. Marvyland-Nat’'|l Capital Park

and Pl anning Commin, 87 Mi. App. 602 (1991), this Court observed

that the Prince George’s County 1982 General Plan was not a
mandate but that its guidelines and policies could support the
Pl anni ng Board’s refusal to approve a plan. 1d. at 616-17. The
point is that an agency could, by inplenenting guidelines and
policies, refuse certain requests, but if the plan were not
mandatory, even if inconsistent with the request, the plan would
not mandate that refusal.

In People’s Counsel v. Beachwood, 107 Ml. App. 627 (1996),

we reviewed why, in the adoption of a conprehensive zoning map, a
general plan serves only as a guide, in the absence of an

ordi nance or regulation to the contrary. Conprehensive zoning or
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rezoning is a legislative function, and there is no requirenent
that it conformto the recommendations in a plan. 1d.

On the other hand, the Court of Appeals has found statutory
| anguage giving plans greater effect, in the context of
regul ati ng subdi vi si on devel opment. The Court of Appeal s has
hel d that a plan had binding effect and could serve as a basis
for a planning board to refuse to approve a proposed subdi vi sion
when it was not conpatible with the plan. See Coffey, 293 M. at
30-31(arising out of Prince George’s County - a charter county);

Bd. of County Commirs v. Gaster, 285 M. 233 (1979) (arising out

of Cecil County - a non-charter county).

In RRchmarr Holly Hills, Inc. v. Anerican PCS, L.P., 117 M.

App. 607, 636 (1997), after review ng reported cases, we
concluded that, with one exception,® the weight to be given a

pl an depends upon the | anguage used in the applicabl e ordinance
and the nature and purpose of |and use and general planning.
Utimately, as observed in Richmarr and again in Trail v.

Terrapin Run, LLC, supra, in a given situation, the two questions

are whet her the body adopting the plan had authority to do so and
if so, whether the plan was enacted as a guide or a strict
regul atory devi ce.

In this case, there is no question but that the D strict

*Wth respect to pieceneal petitions for rezoning, a general
pl an may never be nore than a guide. Richmarr, 117 Md. App. at
636.
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Counci | has planning and zoning authority. See Maryland Code
(1957, 2005 Repl. Vol.), Art. 28, 88 7-108 and 7-108.1. The
District Council also has authority to adopt subdivision
regul ations. See id. 888§ 7-115, 7-116, and 7-117.

The question then is whether the Master Plan and General
Pl an were adopted as guides or as strict regulatory devices. 1In
8 24-121(a)(5) of the subdivision regulations, the D strict
Council provided that, with exceptions discussed bel ow, a
prelimnary subdivision plan “shall conformto the area nmaster
plan.” In Prince George’s County, an area master plan is
conceptually distinct froma general plan. There is no simlar
| egi sl ative enactnent requiring conformance to a general plan.
The fact that the conformance requirenent applies only to nmaster
pl ans is understandabl e, however, because they are nore detail ed,
relate to specific areas, and are one of the nethods of
I npl ementing a general plan.

In Coffey, the Court of Appeals held that the Prince
CGeorge’s County nmaster plan involved in that case was a binding
docunent. At that tine, the County Code, § 24-103(a)(1) provided
that “[t]he plat shall conformto the Master Plan.” |n 1981, the
District Council adopted new subdivision regulations. Two
exceptions to the requirenent of Master Plan conformty, as they
now appear in 8 24-121(a)(5), were added in 1981, effective

January 1, 1982. The two exceptions are (1) if the Planning
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Board finds events have occurred that make the rel evant plan
recommendati on i nappropriate, or (2) the District Council has not
i nposed the recomended Zoni ng.

Based on the above, the Planning Board contends that Coffey
is not controlling and the current |anguage gives the Board
discretion in howit inplenents the Plans. W need not address
t hat i ssue because the Planning Board did not find that events
had occurred to nake the Plan provisions inappropriate. Because
it was not the basis for the Board s decision, it cannot be the
basis for this Court’s deci sion.

Based on the Coffey decision and the “conformto” |anguage
in the current County Code, subject to the two exceptions, we
conclude that the Master Plan is a binding docunent. The Master
Pl an does not expressly contain a nuneric growh objective.

W find nothing in the legislative framework that treats the
CGeneral Plan as a binding, regulatory docunent. In our view, 88
24-103(a) and 24-104(a)(2), quoted in footnotes 4 and 5, do not
acconplish that, but rather refer to it as a guide. The Master
Pl an nust be in accordance wth the General Plan, however. That
means it nust be consistent and conpatible, and to the extent it
is not, the General Plan prevails. The Master Plan, however, is
binding and it was partially expressly anended by the General
Plan, to the extent that the General Plan’s Countyw de goal s,

obj ectives, policies and strategies, including growth objectives,
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were made a part of the Master Plan.

Concl udi ng that the Master Plan is binding does not fully
answer the questions. Wat does binding nean? All of the
pl anni ng docunents di scussed above expressly recogni ze the
obvi ous, that good planning is an ongoi ng process, subject to
eval uati on and change as circunstances change, and subject to the
avai lability of resources to permt evaluation, change, and
i npl ementation. All of the plans recognize a need for
I npl ementation, including in sone instances changes in zoning
text and maps and changes in regul ations applicable to the
devel opment process. The nature of planning and the nature and
extent of any necessary inplenentation have to be taken into
account when evaluating the role that a planni ng docunent plays
in a specific context, even if binding.

Pl ans may range fromvery general to very specific. A
general plan may contain specific elenments, and a specific plan
may contain general elenents. General plans are frequently used
as aspirational guidelines because of their general nature, and
they are inplenented, or not, as the decision making bodies,

t hrough | egislative or adm nistrative actions, inplenent the
guidelines. 1In the case of a mandatory plan, its specific

el ements may be clearly and easily applied, but its nore general
el ements may be unclear, and even conflicting, when applied in a

specific instance.
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The CGeneral Plan and the Master Plan contain many general
goal s and obj ectives, not necessarily consistent when applied to
a specific property. Thus, at times, various provisions in the
Pl ans have to be interpreted and applied, in |light of other
provi sions, the goals, and limtations contained in the Plans.
Wth respect to the Plans, the Planning Board perforns that
function and is entitled to deference in that regard.

The countyw de goal s, objectives, policies, and strategies
that are part of the Master Plan are general in nature and,
absent inplenentation by specific regulatory requirenents, cannot
be literally conplied with as to each property and each issue
relating to devel opnent. The interpretation, bal ancing of
factors, and application of the Master Plan and CGeneral Pl an
rested with the Planning Board, operating within the context of
zoni ng and other regulatory requirenents.

The nuneric growth “objective” is, in the words of the
CGeneral Plan, “a specific, neasurable activity or target to be
acconplished in pursuing a ‘desirable future condition.”” It
necessarily requires periodic evaluation to determne if it is
attainable. Attainnent of goals is dependent on many factors,
including the nature, extent, and effectiveness of inplenenting
regul ations, and to sonme extent, the decision making of bodies
such as the Planning Board. The function of interpreting and

applying the Plans rested with the Planning Board, and subject to
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t he substantial evidence test, it had discretion to determ ne
whet her the prelimnary subdivision plan conforned to the Master
Plan and to the goals, objectives, policies, and strategies in

t he General Pl an.

Appel l ants argue that the Pl anning Board s decision should
be affirmed because the District Council has not inplenented the
Plans with zoning requirenments, one of the exceptions in County
Code, 8 24-121(a)(5). Specifically, the Planning Board points
out that the District Council did not enact |egislation
i npl enenting the General Plan’s growh objective in the Rural
Tier until it inposed a noratorium on subdivision devel opnment in
2005 and changed zoning regul ations in 2006. '

To the extent necessary to decide the issues before us, the
guestion of inplenentation was addressed in our discussion

above. ! As we have discussed, the nature and extent of plan

1The changes are not applicable to the prelimnary
subdivision plan at issue in this case, as expressly stated in
t he ordi nances, because the subdivision plan was filed before the
effective date of the changes.

UThe facts in Richmarr, 117 Ml. App. 607, are an exanple of
when a proposed use would be clearly inconsistent wwth the plan
and when the express exception would be clearly applicable. In
Ri chmarr, the applicant applied for a special exception to build
a W reless communi cations tower, permtted by the zoning
classification. The plan recomended that the area in which the
property was | ocated be rezoned to office research industri al
use, which would not have permitted a tower. The conclusion on
the facts in that case was that the county ordi nance did not
require conpliance with the plan, and the | ocal board could
exerci se discretion
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i npl ement ati on nay be enhanced by regul atory changes.
Nevert hel ess, the Plans were effective when adopted, as described
above.

Before | eaving the issue of the role of the Plans, we wl|
comment briefly on appellees’ argunent that, on the first appeal,
we held that the General Plan is a binding regulatory docunent,
and that ruling stands as the law of the case. W find it
unnecessary to discuss the paraneters of the | aw of the case
doctrine because appellees’ premise is incorrect.!® As quoted
above, we stated that the General Plan had sone effect but deened
it inappropriate to definitively determ ne what effect, expressly
stating that the parties could visit the question on remand.

Substantial evidence and findings

As mentioned above, the Planning Board, in its first
resolution, stated that the devel oper’s prelimnary subdivision
pl an was consistent with the Master Plan and the General Pl an.
This Court concluded that the statenment was not specific enough
to permt meaningful judicial review and renmanded the case to the
Pl anni ng Boar d.

On remand, the Planning Board held a hearing on June 23,

2005. In its anmended resolution, the Planning Board added

2The | aw of the case doctrine is a flexible rule of
appel | ate procedure and is not synonynmous with claimand issue
preclusion. See Goldstein and Baron Chartered v. Chesley, 375
Md. 244, 254, 259-260 (2003).
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statenents to its earlier resolution. Those statenents are
guot ed on pages 9-11 of this opinion.

Appel | ees contend there is legally insufficient evidence to
support the conclusion that the prelimnary plan confornmed to the
General Plan’s numeric restriction on residential grow h.
Appel l ees did not raise this issue on the first appeal to this
Court.?t3

On renmand, at the hearing before the Planning Board, Al an
Hirsch presented the staff’s recommendati on that the Board
approve the prelimnary subdivision plan. M. Hrsch stated that
t he subdivision plan, as originally approved, with nine
conditions, confornmed to the General Plan and Master Pl an.

In pertinent part, M. Hirsch stated:

Staff would Iike to begin with the
understanding that a Master Plan is a

3The issues presented by appell ees (appellants then) were

“l. Didthe Board's two sentences to the effect that the
Devel oper’s Prelimnary Plan conplied with the two applicable
master plans articulate findings of fact and concl usi ons of | aw
sufficient for this Court to review?

2. Could reasoning mnds have reached the conclusion that
fire-fighting facilities were avail abl e, adequate, and sufficient
when the evidence was that fire trucks responding to a fire in
t he subdi vi si on woul d have neither enough water nor enough hose
with which to fight the fire?

3. Could the Board properly premse its action on facts
which the Board itself found to be inaccurate and inconplete
Wi t hout conditions requiring that subsequently submtted data be
subj ect to review and approval by it or another agency?

4. Did Article 28 §8 7-117 Ilimt the Board s power of either
approving the revised application with conditions on February 20
or else allow ng automati c approval w thout conditions, which the
Devel oper’s revisions had del ayed the hearing date?”
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regi onal document, in the case of Subregion
6, approximately 124 square mles, and that
not all recomrendations of a plan can be
appl i cabl e or be accommodat ed on each
property in the study area. Likew se, the
CGeneral Plan, which covers the entire County,
I s a docunent intended to provide guidance in
a regional context.

M. Hrsch then reviewed the goals and objectives of the
Master Pl an and CGeneral Plan, noting that the Plans recognized
there would be future legislative actions “intended to bal ance
the ever-increasing pressure for residential devel opnent and | and
owners’ equity with a desire to maintain rural environnent,”
including “revision to tax regul ations, consider creating a
County programto purchase devel opnent rights, investigate
options for establishing a transfer of devel opnent rights,
devel op prograns to sustain agriculture as a viable industry,
reinforce prograns that pronote agricultural industries, [and]
utilize agricultural preservation and advi sory boards.”

M. Hirsch continued:

Wth regard to specific facts and
supporting the contention of conformance to
the Master Plan and Ceneral Plan, Staff
offers the followng: As part of the plan
t hat was approved by this Board, no rare,

t hreat ened or endangered species of plants or
animals will be inpacted by this devel opnent.

* * *

O the approxi mte 124 acres of woodl and
conservation required, all wll be in the
formof existing tree preservation on site.
Al of the site’s environnentally sensitive
area of Patuxent River Primary Managenent
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Area is conditioned to renmai n undi sturbed. A
building restriction Iine four times that
required by the O-S zone is conditioned upon
this large property’ s relatively narrow road
frontage al ong Bal d Eagl e School Road for the
purpose of retaining the rural character of

t he vi ew shed.

An addi tional condition was established
for a future detailed site plan with el enments
such as the design of any entrance feature
and the type and extent of any streetlights
to be considered. Again, for the purpose of
hel ping to maintain the rural character.
Conservation easenents are required over the
environnmental features to additionally
provi de for the retention of a quasi-open
space system The lotting pattern
establ i shed provides for the inplenentation
of high-end estate housing. The
transportati on systemwas found to neet the
m nimum | evel of Service Ccriteria
established for the rural tier.

The private sector builder wll be
required to fund a portion of the needed
infrastructure in the formof fire and rescue
facilities. The private sector builder wll
be required to contribute towards the
i npl enentation of a Class 3 bi keway. The | ot
sizes conformto the m ni num st andards
established for the OS zone. The overal
project density is consistent the OS zone
and the | and use recomrendation. And the
ultimate devel opnent of 47 |lots created by
this subdivision are not in conflict with the
hundreds of dwelling units envisioned in the
rural tier over the next approximate 25
years, given 1 percent of the County’s
residential growh in that tinmefrane.

| would Iike to conclude by stating the
seven goals of the rural tier as listed in
the 2002 General Plan. Wile it is
acknow edged that specific properties
with-while it is acknow edged that this
specific property with a specific devel opnent
proposal will not retain sustainable
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agricultural land or limt nonagricul tural

uses, it will preserve environnentally
sensitive features, it will maintain rura
character, it will allowlarge |ot estate
residences, it will protect |and owners’
equity in their land, and it will maintain
the integrity of the rural transportation
system

Following M. Hirsch’s presentation, appellees’ counse
presented a | egal argunment and then cross-exam ned M. Hirsch.
Counsel argued that the matter was subject to a noritoriumon
devel opnment in the Rural Tier, effective with respect to matters
filed after January 10, 2005. The Board ruled adversely to
counsel’s position, and that matter is not before us.

Appel | ees’ counsel cross-examned M. Hrsch with respect to
the role of the Plans in the subdivision process and with respect
to each of the objectives contained in the Master Plan. M.

Hi rsch acknow edged that not all of the objectives were net with
respect to the property in question. Counsel did not exam ne M.
Hirsch with respect to conformance to the nuneric growth

l[imtation in the General Plan. Appellees presented no evidence.

A possible allusion to the growh limtation occurred in the
fol |l owi ng exchange between appel |l ees’ counsel and the Board
chair.

[ Appel | ees’ Counsel]: So | say how do we
reconcile these conflicting signals in a
har noni ous way?[referring to objectives in
Master Plan] On the one hand, if you go to
the General Plan, it says it allows | think

| arge | ot estate-type developnent. | don’'t
guot e verbatim
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Chai r: Uh- huh.

[ Appel | ees’ Counsel]: That type of | anguage.
On the other hand, we have | anguage that says
preserve the rural character. W have

| anguage that says every tinme you add houses
to the OS zone, you further erode the rural
character. That’'s the | anguage. How do you
reconcile that, how do you allow | arge | ot
devel opnent in the face of those provisions |
just alluded to? And the answer is what was
articulated in the Coffey case, [ that cane
out of this Planning Board, which says what
do you do if the zoning gives you the

devel opnent, the density todo- . . . . to do
what the devel oper wants to do and when it
conflicts with the Master Plan. 1It’s |ike

droppi ng drops of water into a glass. There
conmes a point where there’s too nuch. So one
of the vast omi ssions in this record, |
respectfully submt, which is the failure of
t he devel oper’s proof, not Staff’s, is they
need to address the legal principle
articulated in Coffey. Wich is what other
devel opnment, residential devel opnent is there
nearby this. So we're going to talk about
the cunul ative inpact of this devel opnent.

In fact -

Chair: why is - that part of the remand? 1Is that-
[ Appel | ees’ Counsel]: No, no. No. no.
Chair: Ckay.

[ Appel | ees’ Counsel]: My point is that’s the
failure of proof. But that’s the kind of

evi dence that would allow an inforned fact
finder to | ook at the whole picture and say
is this one drop of water too much in the
cup. But you can’t - which is the metaphor
they used in Coffey.

“Coffey v. Maryland-Nat’'l Capital Park and Pl anni ng
Conm ssi on, supra.
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Chair: | remenber.

[ Appel | ees’ Counsel]: Right. But here
there’ s no evidence about-fromthe devel oper
about the nearby devel opnents. But this, the
currul ative inpact, we assert, is what pushes
this devel opnent over the hunp, which says,
and that’s how you get around the | anguage
about the large | ot devel opnent.

But our narrow point, which is what we were
on a few nonments ago, is that our-with

your permission, |I'd |ike to go through
these. |’ m al nost done.

Chair: You can go through those .

Appel | ees’ argunent before the Board, and appell ees’
argunment in circuit court, on judicial review of the Board's
anended resolution, was that the Board, in attenpting to
reconcile the various Plan objectives, had to consi der other
subdi vi sions, not just the one in question. Before the Board,
the argunent was in the context of attenpting to persuade the
Board as fact finder. |In circuit court, the argunent was in the
context of attenpting to persuade the court that the evidence of
ot her subdivisions was insufficient to sustain the finding that
t he devel oper’ s proposed subdi vision conforned to the Plans and,
specifically, their objectives. |In other words, appellees’
argurments before the Board and before the circuit court were in
t he context of whether the Board appropriately considered and
bal anced all objectives in the Plans. They were not specifically

based on the 1% nuneric growth l[imtation

Under the above circunstances, we conclude that Al an
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Hirsch's testinony constituted substantial evidence, sufficient
to support the Planning Board s decision that the devel oper’s
prelimnary subdivision plan confornmed to the Plans. M. Hirsch
di scussed the elenments of both Plans as applied to the property
in question. He confornmed to both Plans, having considered al

el enents and bal anced t hem when necessary. The Pl anni ng Board
agreed, for the reasons stated in its resolution and anended
resolution. The Planning Board is in the best position to
determ ne whether the prelimnary subdivision plan confornmed to
the County’'s Plans. We will not disturb that judgnent.

JUDGMENT REVERSED. CASE REMANDED
TO THE CIRCUIT COURT FOR PRINCE
GEORGE’S COUNTY WITH INSTRUCTIONS
TO AFFIRM THE DECISION BY THE
PLANNING BOARD OF THE MARYLAND-
NATIONAL CAPITAL PARK AND PLANNING
COMMISSION. COSTS TO BE PAID BY
APPELLEES.
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Subsequent to the filing of this opinion, appellees filed a “motion for en banc
reconsideration,” in which they present two contentions. First, appellees contend that this
reported decision by a “panel” of this Court is inconsistent with the prior unreported

decision in Garner v. Prince George’s County Planning Bd of the Maryland-National

Capital Park and Planning Comm’n, No. 2715, Sept. Term 2003 (filed January 18, 2005),
decided by “another panel” of this Court. Appellees assert that the two opinions are
inconsistent with respect to whether compliance with the 1% growth objective in the
General Plan is a prerequisite to development in the Rural Tier.

Second, appellees contend that, if compliance with the growth objective is a
prerequisite, there is no substantial evidence to support approval of the preliminary
subdivision plan. In that connection, appellees argue that this Court erred in holding they
had waived the issue as to the numeric grow th limitation because they argued it in circuit
court, and in any event, agencies are bound to follow the law.

Also subsequent to the filing of this opinion, the County Council of Prince
George’s County, Maryland, sitting as the District Council for the Maryland-Washington
Regional District in Prince George’s County (the District Council), a non-party to this

appeal, filed a motion seeking leave to file “a memorandum amicus curiae.” In its



memorandum, the District Council supports appellees’ motion and further argues that this
Court, in its reported opinion, “eviscerated” the General Plan and declared it to be of no
effect.

This Court granted the District Council’s motion for leave to file its memorandum.
In addition, this Court requested the developer and the Planning Board to respond to the
contentions by appellees and the District Council.

Discussion

The contentions by appellees and the District Council are totally devoid of merit.
With respect to the request for en banc review, the two decisions in question are not
inconsistent, and even if they were, that would not warrant en banc review. As discussed
in this opinion, “[t]he Planning B oard, in its first resolution, stated that the developer’s
application was consistent with the land use recommendations in the Master Plan and
with guidelines for development in the Rural Tier, as stated in the General Plan.” Slip
opinion, page 8. When the case was in this Court the first time, a panel, in an unreported
opinion, concluded that the statement was not specific enough to permit meaningful
judicial review and ordered a remand to the Planning Board for further proceedings. As
pointed out above, slip opinion, page 9, the panel stated that the General Plan had some
effect but, because the parties had not litigated the issue before the Planning Board, the
parties could visit the question on remand.

There is no inconsistency between the unreported decision and this decision. The



panel in the unreported decision did not purport to decide the question of the role of the
General Plan and could not because it had not been decided by the Planning Board.

Aside from the alleged inconsistency, the request for en banc review reflects a
fundamental misunderstanding of how this Court has operated since its inception. An
opinion that is filed unreported is an opinion by those members of this Court who
constituted the panel. A reported decision is a decision by the Court, not a panel, and is
not reported unless approved by at least a majority of the members of the Court.
Moreover, a reported decision constitutes binding precedent, and an unreported decision
does not, except as to the parties involved.

The assertion by appellees that this opinion declares the numeric growth objective
in the General Plan to be of no effect and the assertion by the District Council that this
opinion eviserates the General Plan requires little response other than that the assertions
are a gross distortion of this Court’s opinion. The General Plan amended the Master Plan
“with respect to countywide goals, objectives, policies, and strategies.” Slip opinion,
page 7. The Master Plan is binding, and because “objectives,” including growth
objectives, were made a part of the Master plan, they are binding. Slip opinion, page 27.
The application of specific provisions in a plan, even if binding, rests with the Planning
Board, and subject to the substantial evidence test, it determines whether a preliminary
subdivision plan conforms to the Master Plan and the objectives in the General Plan. Slip

opinion, pages 29-30.



Contrary to appellees’ assertion that, in this opinion, this Court held that they had
waived their argument with respect to the numeric growth objective, we have not,
although we could do so. It is helpful to review what is before us on this appeal. The
Planning Board and the developer noted an appeal from the circuit court’s decision in
which it remanded the matter to the Planning B oard to make specific findings relating to
construction activity in the Rural Tier. The issue raised by appellants is whether the
circuit court erred in doing so, or more accurately, because we review the Planning
Board’s decision, whether further findings are required.

Appellees did not note a cross appeal." Nevertheless, we addressed all of the
contentions raised by all parties, including the existence of substantial evidence relating
to the Planning Board’s conclusion that there is compliance with the numeric growth
objective. We did so, however, in the context of what is before us.

As noted above, appellees did not raise sufficiency of the evidence on the first

appeal to this Court. The matter was remanded to the Planing Board for further findings.

'!Generally, a party in a proceeding in circuit court mnust
file atinmely notice of appeal to seek appellate review of the
circuit court’s judgnment. Wen a party |oses on an issue in
circuit court but receives a favorable judgnent on anot her
ground, the party, as appellee, and wthout noting a cross
appeal, may contend that the judgnent be affirnmed on the ground
on which it lost at circuit court. See Autonpbile Trade Ass’'n of
Maryland v. Harold Folk Enterprises, Inc., 301 M. 642, 648-649
(1984). In the case before us, the circuit court’s decision was
to remand for further findings. Appellee s argunent on appeal,
that the evidence is legally insufficient to sustain the Planning
Board’ s conclusion with respect to the growth limtation, does
not constitute a ground for affirmance. Thus, a cross appeal was
necessary to raise that issue.
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On remand before the Planning Board, appellees argued that it should find as a fact that
the preliminary subdivision plan was not in compliance with the Plans, and specifically,
in balancing the sometimes conflicting General Plan objectives, that the Board had to
consider other subdivisions. In circuit court, appellees argued that the evidence of other
subdivisions was legally insufficient to sustain the Planning Board’s conclusion that the
preliminary subdivision plan conformed to the Plans. The 1% limitation was not singled
out. In that context and in the context of our discussion of the general nature of the Plan
objective, to “capture [less than 1%] of the county’s dwelling unit growth by 2025,” even
though binding, we conclude that the testimony of Alan Hirsch is legally sufficient to
support the Planning’s Board conclusion.

Finally, we note that much of what appellees and the District Council complain of,
the language in the County Code and the Plans, lies within the power of the District
Council, a legislative body with planning and zoning authority and power to adopt
subdivision regulations. See, e.g., Maryland Code, article 28, sections 7-108 and 7-115
through 7-117.

MOTIONS FOR
RECONSIDERATION DENIED.

’The devel oper, in its opposition to the notions by

appel l ees and the District Council, asserts that, after its
approval of the prelimnary site plan, the Planning Board
approved a limted detailed site plan. The District Council, on

April 24, 2006, adopted the Planning Board s decision and, with
two conditions not here relevant, approved a limted detailed
site plan for the subdivision in question.
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