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In the Circuit Court for Prince George’'s County, Robert
Angel Perez, the appellant, was convicted by a jury of two
counts of felony nurder, use of a handgun in a crine of
vi ol ence, conspiracy to conmt murder, two counts of robbery
with a deadly weapon, and use of a handgun. He was
sentenced to two consecutive ternms of |life without parole
for the murder convictions, consecutive 20 and 10-year
sentences for the use of a handgun and conspiracy
convictions, and a concurrent 20-year sentence for use of a
handgun. The robbery convictions were merged.

The appell ant presents four questions for review, which
we have rephrased as foll ows:

l. Did the notion court err by not suppressing

his three written statenments and one oral

statenent to the police?

I[l. Was the trial court’s jury instruction about

pronmpt presentnment legally incorrect?



L. Did the trial court err by excluding
evidence of a “fal se confession” by

Ant oni o Meyers?

V. Did the trial court err by excluding the
testi nony of defense witness Derrick

Eber har dt ?

For the followi ng reasons, we shall reverse the
judgnments and remand the case to the circuit court for
further proceedings.

FACTS AND PROCEEDINGS

On Septenber 15, 1999, Nirwan Tharpar, a veterinarian
and Shashi Tharpar, his wife, were nmurdered at their ani mal
hospital in Bl adensburg. An enployee of the hospital arrived
at work and, upon finding the Tharpars on the floor, called
the police. When the police arrived, they determ ned that Dr.
Thar par was dead from gunshot wounds to his head and he had
sustained cutting wounds to his throat. M's. Tharpar stil
was al ive, despite having been shot in the neck and just above
bot h eyes. She was in dire straits, but managed to give a

description of her assailant as a tall black male in his



thirties. Ms. Tharpar died shortly after being taken to the
hospi tal .

Al nost a year | ater, on August 7, 2000, a man named Keith
Mahar told Prince George' s County Detective Joseph Hoffman
that the appellant and a man named Thomas Gordon had adm tted
to killing the Tharpars at the animal hospital, during a
robbery. The next day, the police obtained an arrest warrant
for the appellant. U timtely, the appell ant was charged with
numerous crimes in connection with the deaths. Gordon al so
was charged; he was tried separately, however

The State’'s theory of prosecution was that Gordon was the
shooter and the appellant assisted him by acting as the
driver and “look-out” man.* |In the appellant’s first trial,
a jury convicted him of two counts of felony nurder, two
counts of robbery with a deadly weapon, and rel ated of fenses.
The court sentenced the appellant to two terns of |ife wi thout
par ol e.

On appeal, this Court vacated the judgments and remanded
the case for further proceedings, including a new hearing on
a notion to suppress three written statements and one oral

statenent the appellant had given to the police; and a new

!Gordon mat ched the description of the assail ant given by Ms.
Thar par .



trial. Perez v. State (“Perez I1”7), 155 M. App. 1 (2004) (en
banc) .

A new suppression hearing was held on Septenmber 13 and
14, 2004. On October 25, 2004, the court issued a menmorandum
opinion and order denying the notion to suppress. The
appellant’s second trial took place fromNovenber 15, 2004, to
Novenber 19, 2004. After sentencing, on April 1, 2005, the
appel l ant noted the instant appeal.

We shall recite the facts in detail in our discussion of

t he i ssues.

DISCUSSION
I.

Did the Motion Court Err By Not Suppressing the Appellant’s
Statements to the Police?

(n)

At the new suppression hearing, the State called
Detectives Hoffman, Melvin Powell, Nelson Rhone, |[|smael
Canal es, Robert Turner, and Lieutenant Joseph MCann to
testify. It introduced into evidence docunments including
wai vers signed by the appellant during the tinme he was being
interrogated by the police and witten statements the

appel | ant gave the police.



The evidence adduced by the State showed the foll ow ng:

Detective Powell arrested the appellant on a warrant for
t he Tharpar rmurders on August 9, 2000, at 12:31 a.m The
appel |l ant was transported to the Hom cide Unit of the Crim nal
I nvestigation Division (“CID") of the Prince George’ s County
Pol i ce Departnent, where he arrived at 12:42 a.m Fromthen
until he was taken to a District Court Comm ssioner at 12:35
a.m, on August 11, 2000, the appellant was confined to an
interview room except during bathroom breaks.

The interviewroomwas 8 feet by 10 feet and was car pet ed
on its floor and walls. It did not have any wi ndows. [t had
one door with a peephole. There was a table and three chairs
in the room The tenperature inside the roomwas the same as
in the rest of the building. The Conm ssioner’s Office was in
t he same buil ding, just a short walk fromthe interview room

The appellant was 18 years old, had a tenth grade
education, and was able to read, wite, and understand
English. He had had prior dealings with the crim nal justice
system some ninety days before this arrest, he had been
bef ore a Comm ssioner in another case. He was not under the
i nfluence of drugs or alcohol. While in the interview room

t he appel l ant was not handcuffed or otherw se restrained.



At 12:59 a.m, Detectives Hof fman and Turner entered the
interview room The appellant was seated at the table.
Detective Hoffrman began reviewing an Advice of Rights and
Wai ver Form with him That process was conpleted and the
appell ant signed the format 1:03 a.m The appell ant waived
his rights under Miranda v. Arizona, 384 U.S. 436 (1966).

Detective Hoffman questioned the appellant, eliciting
background information, including the appellant’s nane,
address, date of birth, phone numbers, friends, and enpl oynment
status. At 1:40 a.m, Detective Hoffman gave the appellant a
drink of water. The detectives then left the interview room

From 1:40 a.m to 2:25 a.m, the appellant was |eft
alone. During that tinme, the detectives conferred with other
detectives who were investigating the nurders.

At 2:25 a.m, the detectives returned and continued the
I ntervi ew. They talked with the appellant about sonme
burglaries in Bowie. They asked himif he knew Gordon. The
appel l ant deni ed knowing him \When shown a Pol aroid picture

of Gordon, the appellant identified himas someone he knew as

“Lucky.” The detectives confronted the appellant about the
Thar par hom ci des, accusing him of commtting them The
appel l ant denied any involvenent in the killings. At 3:45



a.m, the appellant was given water. The detectives then |eft
the interview room

At 4:31 a.m, Detective Hoffman checked on the appel |l ant,
who appeared to be sleeping. The detective did not enter the
I nterview room

At 4:40 a.m, Detective Turner returned to the interview
room and began to question the appellant.? He told the
appel l ant that Gordon had inmplicated himin the murders. (In
fact, the detective had not yet spoken to Gordon.) The
appell ant responded by continuing to deny that he knew
anyt hing about the nmurders. Detective Turner questioned him
about whether he had ever seen Gordon with a gun. The
appel l ant said sonet hing about Gordon’s having used a gun to
rob a 7-El even Store in Hagerstown. When asked whet her Gordon
had ever fired a gun in his presence, the appellant at first
said no, but later said he had seen Gordon fire a gun twi ce,
once at an address in Bowie. 1In the course of the interview,
and during later interviews, the appellant gave inconsi stent

i nformati on about how | ong he had known Gordon.

’Det ecti ve Bl azer acconpani ed Detective Turner but left after
a brief period of tinme and wi thout aski ng any questions. (Detective
Bl azer’s first name does not appear in the record.)
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Detective Turner left the interview room at 5:50 a.m
The appellant was alone until 7:25 a.m At that time,
Det ecti ve Rhone entered the room The appellant was asl eep.
The detective shook his arm to wake him up. He introduced
hi msel f and began interview ng the appel |l ant about background
information, including his nanme, address, date of birth,
relatives’ nanes, enploynent, education, vehicles owned,
crimnal history, and friends. At 8:30 a.m, the appell ant
was given a gl ass of water and Detective Rhone took himto the
bat hr oom

Ten mnutes later, the appellant and Detective Rhone
returned to the interview room The detective told the
appellant he was at CID in regard to the Tharpar Kkillings.
Det ecti ve Rhone questioned t he appel |l ant about his friends and
about breakings and enterings he had commtted with “Lucky.”
At 9:10 a.m, Detective Rhone presented the appellant with an
Advi ce of Rights and Waiver Form and began to review it with
him?3 At 9:15 a.m, the appellant signed the second Advi ce of
Ri ght s and Waiver Form

At 9:28 a.m, Detective Rhone gave the appell ant a candy

bar and water. Detecti ve Rhone began tal king about the

SAll the “Advice of Rights and Wai ver Forns” presented to the
appel l ant and signed by himwere identical.
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Thar par nurders, and told the appellant he was a target in the
investigation of the killings. At first, Perez denied any
know edge of the nmurders. He then told Detective Rhone about
“one tinme” that he and Gordon had robbed a place that turned
out to be an ani mal hospital.

At 11:56 a.m, the appellant was given a bathroom break.
He then was returned to the interviewroom and at 12:07 p. m,
began to give a witten statenent. Detective Rhone filled
out the background i nformation about the appellant on the top
part of the form On the blank part of the form the
appell ant wrote out his statenent. Then, the appellant and
Det ecti ve Rhone added a “Q&A”. Detective Rhone wrote out the
questions and the answers that the appell ant gave orally, and
the appellant initialed the wwitten answers and signed at the
bottom of each page.

Inthe witten statenent, the appellant said that one day
he and Gordon were riding together in the appellant’s car.
Gordon said he needed to commt a robbery to get sone nobney.
Gordon poi nted out a building and said that was the place they
should rob. Gordon had a gun. The appell ant was not armed.
They drove into the parking lot of the building. The

appel |l ant got out of the car and wal ked into the | obby. He
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saw a white woman in her forties or fifties. He knew he was
in an ani mal hospital because there were pictures of animals
on the walls. He returned to the car and parked away fromthe
hospi t al . He and Gordon wal ked into the animal hospital
t oget her. The same woman was there. Gordon asked the
appellant if anyone el se was there and the appell ant repli ed,
“not that [he] knew of.”

According to the statenment, the appell ant and Gordon were
in the animl hospital together for 2 or 3 mnutes. The
appellant then left, returned to the car, and drove it near to
the hospital door so they could make a quick exit. When
Gordon returned to the car, the appellant saw the gun in his
wai st band. They drove off. Gordon gave the appellant $20 for
gas. They didn't talk about the robbery afterwards.

The written statenment was conpleted at 2: 00 p.m At 2:20
p.m, the appellant was given a fast food sandwi ch and then
was taken for another bathroom break. Detective Rhone |eft
after that.

At 2:58 p.m, Detective Hoffman entered the interview
room He presented the appellant with another Advice of
Ri ghts and Waiver Form and reviewed it with him The

appel l ant signed the form at 3:01 p.m Det ecti ve Hoffman
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intervi ewed hi mabout the robbery of the animal hospital. The
appell ant said that Gordon had fired a gun three tines while
they were inside the hospital. At 3:31 p.m, Detective
Hof f man and the appellant began to fill out another written
statenment and to draw a map of the | ocation. Detective Hoffman
wrote the background information about the appellant on the
top part of the form The appellant wrote two pages of
narrative on the form Detective Hoffman then wrote three
pages of “Q&A” conprised of questions by himand the answers
given by the appellant and initialed by him

In this second witten statenment, the appellant said
that, on the day he was tal ki ng about, a man named Jason Hi cks
call ed and asked him to pick up Gordon at his house. The
appel l ant drove to Gordon’s house and Gordon got in his car.
At first, Gordon wanted to neet a girl he knew, to get noney
fromher. When they could not find her, Gordon suggested they
“jump” someone. The appellant refused. Gordon then said he

wanted to rob a store. The appellant said he did not want to.

Gordon directed the appellant to pull into the parking | ot of
t he ani mal hospital. The appellant went inside to see if
there were any police there, which there were not. He

returned to the car and parked it.
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The appel | ant and Gordon wal ked i nto the ani mal hospital.
The appel |l ant was saying he did not want to rob the place, but
Gordon was i nsisting. Gordon had a gun. The appel |l ant was

scared. Gordon wal ked up to the counter and said, “This is a

stickup. G ve ne all your noney.” The appellant was by the
door, | ooking outside. He heard a bang and dropped to the
floor. He turned around and saw Gordon pointing the gun

somewhere. Gordon then shot the gun twi ce. The appellant ran
outside and got in the car. He waited for four or five
m nutes, until Gordon returned. Gordon said he thought he had
shot soneone “in the arm or sonewhere.” They drove off.
Gordon gave the appellant $30 dollars for gas.

This second written statement and the map were conpl et ed
at 5:01 p.m The appellant was taken to the bathroom He
then was returned to the interview room and was |eft al one.

At 7:00 p.m, Detective Canales entered the interview
roomand told the appell ant he was there to adm ni ster a Voice
Stress Analysis (lie detector) test. The appellant agreed to
undergo the test. Det ective Canal es reviewed an Advice of
Ri ght s and Waiver Form and a Truth Verification Release Form
with the appellant, who signed them at 7:09 p.m The lie

detector test was adm ni stered and was conpleted at 8:10 p.m
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Detective Canales exited the interview room |[|eaving the
appel | ant al one.

Someti me between 11: 00 and 11:30 p.m, Gordon arrived at
Cl D.

At 12:05 a.m (August 10), Detective Hoffman entered the
interview room and saw t he appel | ant sl eeping. The appell ant
got up when the detective entered the room Detective Hoffman
presented the appellant with a fourth Advice of Rights and
Wai ver Form and reviewed it with him The appell ant signed
the format 12:08 a.m At 12:10 a.m, the detective presented
the appellant with a “Conmm ssioner’s Wiver,” which the
appel | ant signed.

The “Comm ssioner’s Waiver” stated: “I't is now 12:10
a.m on August 10, 2000. You have been in the custody of the
Prince George’s County Police for over 23 hours. You have a
right to be presented before a District Court Comm ssioner
within 24 hours of your apprehension.” The form then set
forth a series of questions, with a space next to each for the
appellant to wite his answer. The questions and answers as

written by the appellant, were:

QL: Do you have any objection to remaining in
t he Hom ci de Uni t for addi ti onal
gquestioni ng?

Al: No
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Q 2: Is this decision to remain in the Hom ci de
Unit voluntary?
A. 2: Yes
Q 3: Have you been threatened or coerced in any way
in order to get you to remain in the Hom cide
Unit?
A.3: No
Q 4: Have you been advised of your Constitutiona
Ri ghts prior to being questioned?
A. 4: Yes
Q 5: Do you conpletely understand these rights?
A. 5. Yes
Q 6: Have you been denied the use of the bathroom or
tel ephone while in the Hom cide Unit?
A.6: No
Q 7: Have you at any time requested an attorney
be present while in the Hom cide Unit?
A.7: No
From then until noon (approximtely twelve hours), the

appellant was left alone in the interview room At noon,
Det ecti ve Rhone entered the interview room and presented the
appellant with a fifth Advice of Rights and Waiver Form The
form was reviewed, and the appellant signed it at 12:05 p.m
At 12:10 p.m, Detective Rhone presented the appellant with a

second “Conm ssioner’s Waiver,” identical to the first.* The
appellant signed it. The detective then began to interview
t he appellant about the nurders, objects taken during the

robbery, the nmurder weapon, and what Gordon was telling the

det ecti ves. Det ecti ve Rhone used a Nextel walkie-talkie to

“The only difference between the forns is that the second form
states, “You have been in the custody of the Prince George’s County
Police for over 24 hours[,]” instead of “for over 23 hours.”

15



let the appellant hear what Gordon was telling another
detective in another interviewroom Gordon was admtting to
i nvol vement in the robbery and the nurders and was i nmplicating
t he appellant in those crines.

At 1:07 p.m, Detective Rhone and the appellant began
writing another statement. This third witten statenment was
essentially the same as the appellant’s second witten
statenent, with a few exceptions. The appellant adm tted t hat
he had had a knife in his car, in the console between the two
front seats, and that before the robbery he had shown it to
Gordon, who took it. Gordon never returned the knife to him
The appellant described the knife and drew a picture of it.
The appellant also said he did not know who Gordon was
shooting at during the robbery and did not know if Gordon had
taken any jewelry during the robbery. According to the

appel |l ant, when Gordon ran out of the animl hospital, he was

carrying a black pocketbook. In the car, Gordon opened the
pocket book, took noney out of it, and then threw the
pocket book out the window. |In addition, at sonme point, Gordon

told the appellant that the gun had been stashed in the woods

near Col onel Circle.
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The appellant’s third witten statenment was conpl et ed at
4:40 p.m, and he was given food. He was |left alone in the
interview roomuntil 5:30 p.m Detective Turner entered the
room at that point. He asked the appellant who he had told
about his participationinthe double hom cide. The appell ant
said he had not told anyone. Detective Turner remarked that
it was “a big burden to carry, that you participated in
kKilling two people.” The appel |l ant shook his head and said “he
wasn’t proud of what he had done. That’s something he
woul dn’t brag about.”

Det ective Tur ner exited t he interview room at
approximately 6:00 p.m From then until 12:35 a.m (August
11) (approximately 7 hours) the appellant was |eft al one. At
that time, Detective Rhone and Detective Bergstromentered the
interview roon? and escorted the appellant to the
Comm ssioner’s Office, for presentnent.

The appellant testified that he asked for a | awyer, but
was denied one; was forced to wite the statements and sign
t he wai ver forms; was given water but was not allowed to sl eep
and was not given any food; only slept for “a couple of hours”

during the entire tinme he was in the interviewroont initialed

*Detective Bergstromis first nane does not appear in the
record.
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the “Q&A” sections of all three written statenents i medi ately
before he was taken to the Conm ssioner; signed all of the
Advi ce of Rights and \Waiver Forms and all of the
“Comm ssioner’s Wai vers” i medi ately before being taken to the
Comm ssi oner; was assaulted by two of the detectives; and
wrote the statenments only because he was afraid of nore
physi cal abuse.

On rebuttal, Detectives Rhone, Turner, and Hoffrman deni ed
t hat any of the events that the appellant had testified about
had occurred.

On Oct ober 25, 2004, the notion court issued a menmorandum
opi ni on and order denying the notion to suppress. The court
made factual findings that credited the testinmony of the
police officers and discredited the appellant’s testinony.
The opinion included atime-line of events that was consi stent
with the officers’ testimony. The court found that all of the
Advice of Rights and Wiiver Forns and both of the
“Comm ssioner’s Waivers” were signed by the appellant
voluntarily, with an understanding of his rights. The court
further found that the appellant gave all of his statenments

wi t hout being physically threatened or assaulted and w thout
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any prom ses or rewards; and that he did not at any tine
request an attorney or that questioning be stopped.

The motion court determned that the entire period of
del ay was approximately 44 hours. It did not include in that
period the approximately six hours imediately before the
appell ant was taken to the Conm ssioner, because he was not
guestioned during that tine.

The motion court further found that the detectives were
aware of the pronpt presentnment rule, as set forth in Maryl and
Rule 4-212. The court determned that “[a]t all relevant
times, the delay in presentnent was unnecessary[.]” It found
that the delay in presentnment from12:39 a.m to 8:10 p.m on
August 9, 2000, was not solely for the purpose of eliciting a
confession fromthe appellant but also was for the purpose of
engaging in further investigation of +the hom cides and
robbery. During that tinme, the police were i nvestigati ng what
obj ects were stolen fromthe scene, the | ocati on of the nurder
weapon, possible witnesses, the appellant’s relationship with
Gordon, and whether he had information about Gordon’s use of
firearms. Also, the detectives were attenpting to have Gordon
transferred to CID from Anne Arundel County, where he was in

cust ody.
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The motion court then found that the delay in presentnment
from 12:05 a.m on August 10, to 12:35 a.m on August 11
2000, was for the sole purpose of eliciting incrimnating
statenments from the appell ant. Accordingly, the court was
“required to apply heavy weight to this delay in presentnment
when eval uating the voluntariness of [the appellant’s] witten
statement given to Detective Rhone [the third witten
statement] and his oral statement that ‘he wasn’'t proud of
what he had done’ made to Detective Turner.”

The nmotion court concluded that all four of the
appellant’s incul patory statements were given voluntarily.
Wth respect to the statenments made during the “sol e purpose
for delay” period, the court applied very heavy wei ght to the
del ay in present ment, t ook into account the total
circunstances, as set forth in its previous findings that
reflected the officers’ testimny about the events, and al so
took into account this Court’'s statement in our Perez I
opi nion that “a delay in presentment, even of the type that
nmeets t he heavy wei ght standard, cannot be the sol e reason for
finding involuntariness.” 155 Md. App. at 31 (citing Md. Code
(1973, 2002 Repl. Vol.), 8 10-912 of the Courts and Judi ci al

Proceedi ngs Article (“CIP")).
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(B)

The appel |l ant contends the notion court erred in ruling
that his incul patory statenments were voluntarily made, and
therefore were adm ssible. His contention is three-fold.
First, he maintains that the record does not support the
court’s finding that the delay in presentnment fromhis arrival
at the police station until 8:10 p.m on August 9 was not
solely for the purpose of eliciting a confession. He argues
that, on the evidence presented, the court should have found
that the delay in presentnment was unnecessary, deliberate, and
for the sole purpose of obtaining a confession. Second, he
conpl ains that the nmotion court did not recite the factors it
found determ native in ruling that his incul patory statements
were voluntary. Finally, he argues that +the evidence
est abl i shed t hat t he “Conmmi ssi oner’s Wai ver s” wer e
insufficient to advise himof the rights he was waiving, and
therefore could not have produced a knowing and voluntary
wai ver of those rights; and that, in any event, the first such
wai ver was presented to himat hour 23 in custody, after his
right to prompt presentment already had been violated, and

therefore could not effect a valid waiver of that right.
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The State responds that the nmotion court did not err in
ruling the appellant’s four statements to the police
adm ssi bl e. First, the record supports the court’s finding
that the delay in presentment up to 8:10 p.m on August 9, was
not solely for the purpose of eliciting a confession, and
shows that the delay also was to allow for further
I nvestigation. Second, the court did recite the factors it
found determnative in ruling that the statenents were
vol untary. Last, the “Comm ssioner’s Waivers” were legally
effective, wespecially when coupled with the appellant’s
testinony that he recently had been before a Comm ssioner and
knew “all about” what a Conm ssioner is. |t concludes that,
under the totality of the circunstances, all four statenments
were voluntarily given.

LAW OF CONFESSIONS

To be adm ssible in evidence, a confession nust be
voluntary under Maryland non-constitutional |I|aw, the due
process clause of the Fourteenth Amendnment of the United
States Constitution and Article 22 of the Maryl and Decl arati on
of Rights, and obtained in conformty with Miranda v. Arizona.

Knight v. State, 381 M. 517, 531-32 (2004); Ball v. State,
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347 M. 156, 173-74 and 178-79 (1997); Harper v. State, 162
Md. App. 55, 71 (2005).

In a pretrial challenge to the admssibility of an
i ncul patory statenent, the State bears the burden of proving,
by a preponderance of the evidence, that the statement was
given voluntarily. Wwinder v. State, 362 Md. 275, 306 (2001).
Ordinarily, the voluntariness of a confession is assessed
based on a totality of the circunstances test. Id. at 307.
In determ ning the voluntariness of a confession under the
total circunstances, “[w]e |look to all of the elenments of the

interrogation to determ ne whether a suspect’s confessi on was

given to the police through the exercise of free will or was
coerced through the use of inproper means.” Id. |Included in
t he non-constitutional litany of factors to be considered are

where the interrogation was conducted; its |ength;
who was present; how it was conducted; whether the
def endant was gi ven M randa warni ngs; the mental and
physical condition of the defendant; the age,
background, experience, education, character, and
intelligence of the defendant; when the defendant
was taken before a court Comm ssioner follow ng
arrest[;] and whether the defendant was physically
mi streat ed, physically i ntim dated or
psychol ogi cally pressured.

Hof v. State, 337 M. 581, 596-97 (1995) (citations omtted).

TRILOGY OF PRESENTMENT CASES
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After the appellant’s first trial and before we decided
pPerez I, the Court of Appeals filed three opinions on the same
day holding that, in some circunstances, an unnecessary del ay
in presentnment must be given “very heavy weight” as a factor
in determning the voluntariness of a confession. In all
t hree cases, the Court exam ned the interplay between Rule 4-
212, first adopted in 1971, and CJP section 10-912, enacted in
1981 in response to the Court of Appeals’s decisions in
Johnson v. State, 282 M. 314 (1978), and McClain v. State,
288 Md. 456 (1980), holding that any statenent obtained after
a delay in presentnment of nore than 24 hours was subject to a
per se exclusionary rule.

Subsection (e) of Rule 4-212 states that an arrestee
shall be presented to a District Court Comm ssioner “without
unnecessary delay and in no event l|later than 24 hours after
arrest.”

CIJP section 10-912, entitled “Failure to take defendant
before judicial officer after arrest,” provides:

(a) Confession not rendered inadmissible. — A

confession may not be excluded from evidence solely

because the defendant was not taken before a

judicial officer after arrest within any time period

specified by Title 4 of the Maryl and Rul es.

(b) Effect of failure to comply strictly with Title

4 of the Maryland Rules. — Failure to strictly
comply with the provisions of Title 4 of the
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Maryl and Rules pertaining to taking a defendant
before a judicial officer after arrest is only one
factor, among others, to be considered by the court
in deciding the voluntariness and adm ssibility of
a confessi on.

In williams v. State, 375 Md. 404 (2003), the defendant
was arrested at 4:10 a.m on July 30, 2000, on suspicion of
robbery. He was bitten by a police dog during the arrest and
so was taken to the hospital for treatment. He then was taken
to the police station’s robbery unit. At 9:25 a.m, he was
placed in an interview room for an “initial interview ™ At
10: 30 a. m, he signed an Advice of Rights and Wai ver Form He
was questioned about and confessed to two robberies. He began
a witten statement about one of the robberies at 10:35 a.m

When that statement was conpleted, the detective ran a
comput er check, which reveal ed that the defendant was usi ng an
alias. The detective was able to determ ne the defendant’s
true identity froma paystub taken fromhi mwhen he arrived at
the police station. A conmputer check using the defendant’s
real name reveal ed that he was wanted i n connection with three
hom ci des.

At 11:40 a.m, the defendant began making a witten

st at enment about the second robbery.
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At 1:13 p.m, the defendant was transported to the
hom ci de unit. He waived his Miranda rights at 1:23 p.m and
confessed to the hom cides. Anot her detective entered the
interviewroomat 6:31 p.m to take a written statenment. The
def endant waived his Miranda rights again at 6:38 p.m He
started writing a statement in which he confessed to the
hom ci des, finishing at 8:40 p.m He then was engaged in a
guesti on and answer session with the detective until 9:57 p. m

At 9:58 p.m, the defendant began writing a 10-page
statement about two of the hom cides. He finished at 10: 44
p. m He was engaged in another question and answer session
until 12:20 a.m on July 31. He was left in the interview
room over ni ght.

At 8:50 a.m, a detective entered the room to check on
t he defendant. The detective then left the roomto read the
defendant’s previously written statements. He re-entered the
interview room at 10:21 a.m, and began questioning the
def endant about the hom ci des.

At 12:39 p.m, the police took the defendant for a drive
to locate the honme of one of his acconplices. They returned
to the station around 12:50 p.m The defendant made a

phot ographi c identification of the acconplice at 1: 04 p.m He
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then ate |l unch and asked to speak to a detective he previously
had spoken to.

At 3:39 p.m, that detective entered the room The
def endant adm tted to concealing informati on about the nurders
from the police and agreed to provide another written
statenment, which he began writing at 4:08 p.m That statenent
was conmpleted at 5:51 p.m He was taken for “processing” at
8:30 p.m He was not taken before a Conm ssioner until 3:07
a.m on August 1, sone 47 hours after his arrest.

At all times during his detention, the defendant was
permtted food, water, bathroom breaks, and cigarettes. He
never asked for an attorney or invoked his right to remain
silent. He never conpl ai ned about his injuries. He never
asked to stop the interrogation or to be taken pronptly before
t he Comm ssi oner.

The def endant was tried and convicted for nmurder. Before
trial, he npbved to suppress his witten statements on the
ground that they were involuntary. The Court of Appeals
ultimtely reversed the murder conviction, ruling that the

three written statements about the homi ci des were i nvol untary.
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The Court stated that the circuit court did not give
appropriate weight to the violation of the delay 1in
presentment in deciding voluntariness. It noted that, after
the second witten statement was conpleted, and after three
hours of interrogation, the police had the basic information
they needed to present the defendant to the Conm ssioner.
I nstead, they detained him for the purpose of obtaining
incrimnating statenents.

The Court held that when a defendant is unnecessarily and
del i berately detained in violation of his pronmpt presentment
rights, solely for the purpose of obtaining an incrim nating
statement, a motion court nust give that delay “very heavy
wei ght in determ ning whether a resulting confession is
voluntary.” williams, supra, 375 M. at 434.

The Court recognized that an arrestee may validly waive
his right to prompt presentnent. |t noted that such a waiver
form could be as easily standardi zed as an Advice of Rights
and Waiver Form

In Hiligh v. State, 375 Md. 456 (2003), the defendant was
taken to the police station at 10:58 p.m, on March 20, 1995,
following a robbery investigation. Although he provided the

police with the wong nanme, they discovered his true identity.
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After he was identified by an eyewitness to one of the
robberies, he was arrested.

The defendant was handcuffed to a one-foot cable
connected to a wall in the interrogation roomwhile the police
prepared their charging docunments. Those docunments were
conmpleted by 3:30 a.m The defendant remained in the room
until 7:15 a.m, except for bathroom breaks, and was taken to
t he hospital to be treated for a m nor head wound received
after his refusal to follow police orders when he was
apprehended. He was returned to the interrogation room at
8:35 a. m

The defendant waived his Miranda rights and was
gquestioned by the police, who were attenmpting to get
background information and to “build a rapport” with him On
March 21, at 1:23 p.m, he made his first inculpatory
statenment. He made additional statements at 1:55 p.m; 2:51
p.m; 3:18 p.m; 4:45 p.m; and a later time not disclosed by
the record.

By 6:00 p.m, the defendant had been turned over to
detectives from two other counties in which he also was a

robbery suspect. He was presented to a Conm ssioner at 10: 30
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p.m on March 21, some 23 hours and 32 m nutes after he first
was brought to the station.

The defendant was allowed food, water, and bathroom
br eaks.

His defense attorney did not nove to suppress the
i ncul patory statements as i nvoluntary because of the delay in
presentment. The statements were admtted at his trial, and
he was convicted.

The defendant petitioned for post-conviction relief, on
the ground of ineffective assistance of counsel. The
postconvi ction court denied himrelief. Utimtely, the Court
of Appeals reversed.

The question before the Court was whether the defendant
had introduced sufficient evidence to satisfy the prejudice
prong of the test set forth in Strickland v. Washington, 466
U.S. 668 (1984). Reciting |anguage from williams, supra, the
Court noted that the police had all the information they
needed to present the defendant to the Conm ssioner by 3:30
a.m on March 21, four and one-half hours after he was
arrested. It concluded that any delay after that was
unnecessary, deliberate, and for the sole purpose of eliciting

an incrimnating statenent, and that the trial court therefore
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should have given the delay very heavy weight in its
vol unt ari ness determ nati on. If it had done so, the trial
court then m ght have suppressed the statenment, or the jury
m ght have found that it was involuntarily made. Accordingly,
t here was evi dence on postconviction that the trial counsel’s
failure to raise delaying presentnment in a challenge to
voluntariness of the defendant’s statements was ineffective
assi stance of counsel of the type that created a substanti al
possibility that the outcome of the trial would have been
di fferent.

I n Facon v. State, 375 Md. 435 (2003), the defendant was
arrested on robbery offenses in the District of Columbia
during the evening hours of August 31, 1999. He wai ved

extradition to Prince George’'s County and arrived there at

10:00 p.m He was placed in an interview room He was
interviewed from 10:30 p.m wuntil 11:55 p.m about general
background i nformati on. He was |left alone until 12:22 a.m on

September 1. He again talked to an officer about his general
| i fe background until 2:55 a.m He was | eft alone again until
3:20 a.m He then spoke to an officer until 4:25 a.m

Anot her officer entered at 4:40 a.m and di scussed nore

general matters of the defendant’s life. He was photographed
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from 5:55 a.m wuntil 6:35 a.m The officer informed the
def endant that he was finished tal king about his life, and
wanted to discuss the evidence against him The def endant
wai ved his Miranda rights at 7:14 a.m He began to confess
i mmedi ately, and finished his confession at 7:45 a.m At
10:30 a.m, he was brought before the Comm ssioner.

The nmotion court found that the confession was knowi ngly
and voluntarily nmade. The Court of Appeals ultimtely
reversed.

The Court rejected the defendant’s argunment that the
calculation of the length of his detention for presentnment
del ay purposes should have begun upon his arrest in the

District of Columbia. The Court held that the cl ock does not

begin to run for presentnment delay purposes until the
defendant is present in Maryland. It <calculated the
presentment delay as 12 hours. The Court pointed out,

however, that the tinme preceding his arrival in Maryland is a
factor to be considered in a voluntariness determ nation.
Even so, the Court concluded that the delay was
del i berate, unnecessary, and for the sole purpose of eliciting
an incrimnating statement. It noted that the defendant never

wai ved his right to pronpt presentment. The Court held that
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the trial court erred by assigning the delay no wei ght, when

it should have assigned the delay very heavy wei ght. The

Court remanded the case to the circuit court for a newtrial.
ODUM

I n Odum v. State, 156 Md. App. 184 (2004), the defendant,
a robbery suspect, was arrested at 11:00 a.m on June 26,
2001. At 11:37 a.m, he was placed in an interviewroom The
princi pal investigating officer for the robbery was not
present at the police station, but was informed about the
arrest. He asked that the defendant be checked on and held
until he could get to the station.

At 5:40 p.m, the investigating officer entered the
interview room He informed the defendant of the charges
agai nst him and photographed him The officer left the room
at 6:30 p. m

At 6:52 p.m, another officer entered the room and
obt ai ned a Miranda waiver fromthe defendant.

Sometime between 8:21 p.m and 9:10 p.m, the officer
asked the defendant his whereabouts on the night of the
robbery. The defendant replied that he had been in Virginia.

No ot her questions were asked.
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From 9:10 p.m wuntil 1:00 a.m on June 27, the defendant
was alone in the interview room

Anot her detective then entered the room He expl ai ned
t hat he was investigating a murder. There was sonme gener al
conversation about the defendant’s background. At 2:00 a.m,
t he defendant again waived his Miranda rights. He gave a
written statenment to the detective between 2:00 a.m and 4: 00
a.m The defendant remained in the interviewroomuntil 1:56
p. m He then was taken to a holding cell near the
Comm ssioner’s hearing room and was presented to the
Comm ssioner at 6:12 p.m The |l ength of the delay was 30 %
hour s.

The nmotion court found that the confession was
voluntarily given.

I n deciding whether the notion court erred in admtting
the statement, this Court reviewed the Court of Appeals’s
trilogy of delay in presentnment cases and then set forth four
categories of presentnment del ays, explaining the appropriate
wei ght to be given each type.

The first type of delay is one that can have no effect on

t he vol untari ness of a statenment and i s, therefore, i materi al
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to suppression. The second type of delay is necessary del ay.
We set forth exanples of such del ay:

“ (1) [T]o carry out reasonabl e routine

adm ni strative procedures such as recordi ng,

fingerprinting and photographing; (2) to determ ne

whet her a charging docunment should be issued

accusing the arrestee of a crime; (3) to verify the

comm ssion of the crimes specified in the charging

document; (4) to obtain information likely to be a

significant aid in averting harmto persons or |oss

to property of substantial value; (5) to obtain

rel evant nontestinmonial information likely to be

significant in discovering the identity or |ocation

of other persons who may be associated with the

arrestee in the conm ssion of the offense for which

he was apprehended, or in preventing the |oss,

alteration or destruction of evidence relating to

such crinme.””
Odum, supra, 156 Md. App. at 202 (quoting williams, supra, 375
Mi. at 420 (quoting Johnson, supra, 282 M. at 329)).
Necessary delays do not violate the pronpt presentment rule
and do not weigh at all against voluntariness.

The third type of delay we dubbed a “Class |” delay.
This is an unnecessary and deliberate delay that is not for
the sol e purpose of obtaining a confession. Class | del ays
are to be weighed against voluntariness, but need not be
assigned “‘very heavy’ weight.” 1d. at 203.

The fourth type of delay is a “Class Il” delay. This is

an unnecessary and deli berate delay that violates the pronmpt

presentment requirenent and is for the sole purpose of
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obtai ning a confession. A suppression court nust weigh this

type of del ay very heavily’ against voluntariness.” Id.
Finally, we recognized a fifth type of delay, one that is
for the sole purpose of custodial interrogation, but during
whi ch no interrogation actually occurs.
We remanded the case to the circuit court for another
suppression hearing in light of the trilogy of Court of

Appeal s cases addressing present ment del ays.

PEREZ I

In Perez I, the appellant argued the notion court erred
in denying his motion to suppress his statenents on the ground
that they were involuntary. We vacated the judgnents and
remanded the case to the circuit court for a new suppression
hearing and new trial. W directed the court to decide the
amount of weight that should be given to the presentnment
delays in light of the trilogy of the Court of Appeals
present ment cases; to make factual findings about the other
rel evant voluntariness factors; and to apply the totality of
the circumstances test to determne if the confessions were
vol untary.

We al so discussed the issue of whether the appell ant had

wai ved his right to pronpt presentment, so as to give gui dance
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to the court on remand. We expl ained that the waivers should
be considered as a factor in determ ning voluntariness. We
recogni zed t hat, under Logan v. State, 289 Md. 460 (1981), and
Simkus v. State, 296 M. 718 (1983), an arrestee may validly
wai ve his pronpt presentnment rights.

We suggested that, if the motion court found that the
“Comm ssioner’s Waivers” were valid, an otherw se voluntary
confession made after a violation of the appellant’s pronpt
presentment rights but also after a valid waiver of those
rights “would not necessarily be tainted.” 1d. Finally, we
commented that, “[t]o the extent that the effect of waivers in
a situation |ike the one before us is unclear, it constitutes
anot her reason why the suppression court, on remand, should
review the issues de novo.” Id. at 35.

STANDARD OF REVIEW

“I'W het her a confession was made voluntarily is a m xed

question of law and fact.” Knight, supra, 381 Md. at 535. On
review, we will not disturb the motion court’s first-I|eve
factual findings unless they are clearly erroneous. Wengert

v. State, 364 Md. 76, 84 (2001). We then “undertake a de novo
review of the trial judge' s ultinmate determ nation on the

i ssue of voluntariness.” Winder, supra, 362 Ml. at 310-11
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In so doing, “we review the evidence in the |I|ight nost
favorable to the State” as the prevailing party. 1In re Joshua
David C., 116 Md. App. 580, 592 (1997). Additionally, “[o]ur
review of the propriety of the trial court’s denial of a
notion to suppress evidence is limted to the record devel oped
at the notions hearing.” Wengert, supra, 364 M. at 84.

THIS CASE: THE CLASS I DELAY

As stated previously, on remand, the notion court held a
new suppression hearing, made specific findings of fact, and
determ ned the weight to be accorded the presentnent del ays
based upon the trilogy of Court of Appeals cases, the Odum
deci si on, and our guidance in Perez TI. It then applied the
totality of the circunstances test and ruled that the
appellant’s three witten and one oral statements were
vol untary.

The appel |l ant acknowl edged sonme invol vement in a robbery
of the animl hospital at 9:28 a.m on August 9, at hour nine
of custodial detention. His first witten statenment started
at 12: 07 p.m and was conpleted at 2: 00 p. m that day, at hour
14 of custodi al detention. About an hour later, at 3:01 p.m,
t he appellant told Detective Hoffman that Gordon had fired a

gun when they were in the animal hospital. His second
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statement, also in witing, was started at 3:31 p.m and was
compl eted at 5:01 p.m the sane day, at hour 17 of custodi al
det enti on.

The nmotion court found that the delay in presentment from
t he appellant’s arrival at CID at 12:42 a.m on August 9 to
8:10 p.m on August 9 was a Class | delay, because it was not
for the sole purpose of obtaining a confession. The appell ant
argues that the factual findings underlying that concl usion
are clearly erroneous because they were not supported by
evidence in the suppression hearing record.

We di sagree. The notion court’s finding that the 12:42
a.m to 8:10 p.m delay on August 9 was unnecessary and
del i berate but not solely for the purpose of obtaining a
confession is supported by the testinony of three of the
det ecti ves. The motion court cited their testimony in its
menmor andum opi ni on and order:

Det ectives Hof fman, Turner and Rhone testified that

[during this del ay peri od] they were also

i nvestigating what objects were stolen from the

scene of the crinme, the location of the possible

mur der weapon, t he devel opnent of possi bl e

wi t nesses, [the appellant’s] relationship to Gordon,

and [the appellant’s] know edge of whether Gordon

had ever fired a gun in [the appellant’s] presence.

The detectives were also attenmpting to have Gordon

transported to CID from Ann [sic] Arundel County
where he was det ai ned.
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The events that led to the appellant’s arrest on August
9 are pertinent to whether, for the period beginning with his
arrest and ending imediately after the conpletion of his
second statenment, the delay in presentnment was solely for the
pur pose of obtaining a confession.

As mentioned previously, Keith Mahar told the police that
the appellant and Gordon admtted commtting the nurders.
Mahar did not act altruistically in doing so. He hinmself had
been inmplicated in the nmurders by one Tony Fox, a jail-mate.
Fox had told the police that Mahar had told him that he
(Mahar) and “a buddy” had commtted the murders. When the
police confronted Mahar with this information, he told them
t hat he had overheard the appell ant and Gordon di scussing the
mur der s. The finger-pointing by Fox and Mahar happened
shortly before the police, using that information, applied for
an arrest warrant for the appellant, but alnmost a year after
the nmurders thensel ves.

Gordon matched the description Ms. Tharpar gave of her
assailant. The appellant’s link to the nurders, if any, thus
depended wupon his link to Gordon, if any. That is why,
begi nning at about 2:25 a.m on August 9, the focus of the

I nterrogation of the appellant was on whether and to what
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extent he knew Gordon. The appellant gave conflicting
informati on about his relationship with Gordon. He did not
name Gordon as a friend when questioned generally to obtain
background i nformation. He denied knowing a person with
Gordon’s name, and then identified a picture of Gordon as
“Lucky.”

G ven the source of the information that the appellant
had adm tted being involved in the nurders, it would not have
been responsible for the police officers to charge him w th
the Tharpar nurders until they had spoken to Gordon or
obt ai ned some ot her item of evidence linking the appellant to
the crinmes. During the breaks that took place in the
interviews, the detectives spoke wth other detectives
involved in the investigation and tried to determ ne what
jewelry, if any, had been stolen from Ms. Tharpar, and
whet her a weapon or any other item had been recovered in
connection with the crimes. They also arranged for Gordon to
be transported to the Prince George’'s County CID from Anne
Arundel County, where he was incarcerated. Gordon arrived at
Cl D soneti me between 11: 00 and 11:30 p. m, after the appell ant
gave his first two statenents. Accordingly, under the

circunmstances, we agree with the motion court’s determ nation
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that the delay in presentnment during this period was not for
t he sole purpose of obtaining an incul patory statement from
t he appel |l ant.

The appell ant also argues that the notion court did not
recite the factors it found determnative in deciding
voluntariness. This argunment |acks nmerit as well. In its
menor andum opi ni on and order, the court referenced the factors
that it considered, including the Class | delay, which it
properly did not weigh very heavily against voluntariness in
determ ning whether the appellant’s first two witten
statenments were voluntary. It considered the tinmetable of
events incorporated into its memrandum opinion; that the
appellant was 18 years old; that he had a tenth grade
educati on; that he was able to read, wite, and speak Engli sh;
t hat approximately 90 days before his arrest, he had been
bef ore a Comm ssioner; that he was confined to the interview
room except for bathroom breaks; the size and description of
the interview roont that the appellant was not under the
i nfluence of alcohol or drugs; that he freely signed four
Miranda waivers; that the appellant was not physically
threatened or harmed or given inducenents to make the

incrimnating statenments; that the detectives were aware of
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the pronpt presentnment rule; and that the appellant did not
ask for an attorney or to stop the questioning. Contrary to
t he appellant’s contentions, the motion court’s tinme-1line of
events shows that it also considered the length of the
i nterrogations and the periods of time in which the appell ant
was abl e, or not able, to sleep.

As stated previously, the court’s first-level factua
findings are supported by the record and are not clearly
erroneous. Accepting those facts, and reviewi ng de novo the
i ssue of the voluntariness of the two statenents the appell ant
gave during this Class | delay, we hold that, wunder the
totality of the circunmstances, the statenments were made
voluntarily.

The appellant’s age and educational |evel supported his
being able to freely determne whether to speak. He
communi cated intelligently with the detectives and had no
difficulty understanding them He was not inpaired by drugs
or alcohol. While he was not given a |l engthy period in which
to sleep, he slept for three hours total before he gave his
first statement. He was not deprived of food, water, or
bat hroom breaks. He was not physically assaulted or harned.

He freely waived his Miranda rights nore than once. He was
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not taken for presentnent, but, as explained, that delay was
not solely to obtain a confession.
THIS CASE: THE CLASS II DELAY

The appellant presents two argunents about the notion
court’s finding that his witten and oral statenments given
during the Class Il delay were voluntary. First, he argues
that the motion court did not specify the factors it found
determ native in finding voluntariness. Second, he argues
that the court erred in concluding that he know ngly and
voluntarily waived his pronpt presentnent right by executing
t he “Comm ssioner’s Waivers.”

The notion court did in fact list the factors that it
considered in determning whether the appellant’s third
written statenent and his oral statenment were given
voluntarily, and so the appellant’s first argument | acks
merit. We agree with the appellant’s second argunment,
however, that the motion court erred in finding that the
appel | ant knowi ngly and voluntarily waived his pronpt
present ment right.

“[ A] defendant may specifically waive his right to pronpt
present ment, provi ded such wai ver 'S know ngly and

intelligently made.” Johnson, supra, 282 M. at 332. See
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also Logan, supra, 289 M. at 470 (holding that “know ng,
intelligent and voluntary waiver standard set out in Johnson
v. Zerbst, [304 U.S. 458 (1938),] is the one to be net for an
effective waiver of the requirement of a prompt initial
appear ance”). In williams, supra, the Court explained the
entitlements an arrestee should be told about to effectively
wai ve his pronpt presentment right:
[ T] hat the Conmm ssioner is a judicial officer not
connect ed wi th t he poli ce, and t hat t he
Comm ssi oner, anong other things, will inform the
accused of each offense with which he or she is
charged, including the all owable penalties attached
to those charges, furnish the accused with a witten
copy of the charges, advise the accused of his or
her right to counsel, make a pre-trial release
determ nation, and if, as here, the accused has been
charged with a felony beyond the jurisdiction of the
District Court, of his or her right to a prelimnary
heari ng before a judge.
375 Md. at 432. The williams Court stated that an arrestee
could validly waive his prompt presentnment right “if this kind
of advice is properly given and a proper waiver of the right
to presentment in conformance with the Rule is obtained.
." Id. at 433.
Here, the only witten explanation of the pronpt
presentnent right given to the appellant during the entire

time he was in custody is what was set forth in the

“Comm ssioner’s Waivers.” There was no evidence that any of

45



the 1investigating officers gave the appellant an oral
expl anation of his prompt presentment right. What i s
stated in the “Comm ssioner’s Waivers” was not sufficient to
advise the appellant of all of his rights with regard to
prompt presentment. The written waiver formstated only, “You
have been in the custody of the Prince George’s County Police
for over 23 [or 24] hours. You have a right to be presented
before a District Court Comm ssioner within 24 hours of your
apprehension.” The formdid not advise the appellant of any
of the informati on he needed to knowin order to intelligently
wai ve his pronpt presentnment right.

Not ably, before the General Assenbly enacted the bill now
codified at CJP section 10-912, *Johnson \Waivers” or
“Comm ssioner’s Wai vers” were commonpl ace, and | ai d out all of
t he prompt presentnent advice |ater set forth by the williams
Court. See Simkus, supra, 296 Md. at 729-31; Logan, supra,
289 Md. at 475-76. Under those circunstances, the Court of
Appeals in those cases held that the waivers were valid.
Further, it is well established in Maryland that a Miranda
wai ver does not also operate to waive pronpt presentnment
rights. See williams, supra, 375 MI. 404; see also Johnson,

supra, 282 Ml. at 332.
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In Perez I, we observed that there m ght be additiona
evi dence, not introduced at the first suppression hearing
because its relevance only was clear after the trilogy cases
wer e deci ded, that would be pertinent to whether the waivers
were valid. We stated:

It is not clear whether [the appellant] was given a

copy of the <charging document, application, or

arrest warrant or, if so, when. It is not clear

whet her one or more of those docunments contained a

statenment of a right to be presented to a judicial

officer. It is unknown whether [the appellant] was
orally advised of his right to pronpt presentnment
other than when he executed witten waivers
expressly referring to that right.
Perez, supra, 155 M. App. at 34. The record of the
suppression hearing on remand di scl oses that there was no such
evi dence, however.

The nmotion court relied upon the evidence that the
appel |l ant had been before a Conm ssi oner about 90 days before
his arrest in this case in finding that he know ngly and
intelligently waived his prompt presentnment right. That
evidence was legally insufficient to support a finding that
t he appell ant waived his prompt presentment right know ngly.
Al t hough there are no Maryl and cases directly on this point,

we find guidance in cases addressing Miranda waivers and

wai vers of the right to counsel under Rule 4-215. See Miranda
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v. Arizona, supra, 384 U.S. 436 (Miranda warnings nust be
given regardless of whether a defendant is aware of his
ri ghts); Johnson v. State, 355 Md. 420 (1999) (insufficient if
Rul e 4-215 rights given by district court judge at bail review
or by Conmi ssioner; rights were required to be given by
circuit court judge, and therefore waiver was not know ng and
voluntary); Moten v. State, 339 Md. 407 (1995) (insufficient
t hat defendant knew his Rule 4-215 rights and was provided a
copy of charging document; his waiver of those rights was not
knowi ng because they were not given by the circuit court
j udge) . The casel aw makes clear that the appellant’s prior
experience with the Comm ssioner some 90 days before he was
arrested was insufficient to render his waiver knowi ng.

Accordingly, as a matter of |law, the appellant’s waiver
of his pronpt presentment right was not effective.®

We accept the motion court’s findings of fact that the

delay from 12:05 a.m on August 10 to 12:35 a.m on August 11

®W note that in williams, supra, the Court of Appeals
explained that, even with a valid waiver of pronpt presentnent
rights, the delay nust be reasonable and, “absent sone truly
extraordi nary circunstance, we wul d not expect any delay incurred
for purposes of interrogation to extend beyond [24 hours].”
williams, supra, 375 MI. at 433 n.4. We find it unnecessary to
address the appellant’s argunent that he could not validly waive
his pronpt presentnent rights because they already had been
vi ol at ed, however.
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was a Class Il delay because it was unnecessary, deliberate,
and for the sole purpose of eliciting a confession. That
finding was supported by the evidence in the suppression
hearing record. W nust al so conduct a de novo determ nati on

of the voluntariness of the appellant’s statements made duri ng

this time. In accordance with the above analysis, we will not
factor in the “Comm ssioner’s Wiivers,” as they were not
val i d.

Af ter t he appel | ant si gned t he first I nval i d
“Comm ssioner’s Waiver,” at shortly after m dni ght on August

10, he was left in the interview room Twenty-four hours
al ready had passed since he was taken into custody. The
appellant was left in the interview room for the next 12
hours. There was no evidence that he was told before then how
| ong he would be kept in the interview room or what was to
happen to hi mnext. There was no evidence that anyone | ooked
in on him during that time, or that he had a means to
communi cate with others if he wished to do so.

The next contact the police had with the appellant was to
present him with another invalid “Conm ssioner’s Wiver.”
They then had him listen in as Gordon admtted his own

i nvol vement in the Tharpar nurders and the appellant’s
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i nvol vement as wel . When the appellant began giving his
third witten statement, at 1:07 p.m on August 10, he had
been confined for over 36 hours. He conpleted that written
statenment at hour 41+ of custodial detention. The appellant’s
oral statement to Detective Turner was made at hour 42+ of
cust odi al detention.

On the State’'s evidence at the suppression hearing, for
t he second 24 hours in which the appellant was confined, he
was given food only once and was not given water or taken to
t he bat hroom

By the time the appellant gave his third witten
statenent, conpleted at hour 41+, and his oral statenent,
Gordon had been in custody at CID for hours, and had
implicated hinmself and the appellant in the Tharpar nurders.
The police had adequate information to charge him with the
murders during most if not all of the second 24 hours in which
he was confi ned.

These facts, viewed in totality, cannot support a
conclusion that the appellant’s third and fourth statements
were voluntarily obtained. By the time those statenents were
given, the |l ength of the appell ant’s detenti on was i nordi nat e;

the police had no reason not to present him to the
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Comm ssi oner, except to obtain incrimnating statements from
hi mm he had been i gnored and kept in what ampunted to solitary
confinement for many hours; and he was not given water and was
fed only once. W t hout wvalid waivers of his right to
presentment, with heavy wei ght accorded to the delay, with the
prol onged |length of the delay, and with the conditions of
confinement for the last 24 hours, the State cannot have nmet
its burden of proving that the statenments made during that
time were the product of the appellant’s free wll
SUMMARY

On retrial after remand, the appellant’s first two
written statements (the first conpleted at 2: 00 p. m on August
9, 2002, and the second conpleted at 5:01 p.m that day) are
adm ssible in evidence. The jury must determ ne whether the
St at e has proven beyond a reasonabl e doubt that the statements
were voluntary. In so deciding, the jury nust determ ne
whet her, at the tines the statements were given, there was a
delay in presentnment that was unnecessary, deliberate, and for
the sol e purpose of obtaining a confession. |If so, the jury
must give the delay in presentnent very heavy weight in its

vol unt ari ness deci si on.
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The appellant’s third witten statenment (conmpleted at
4:40 p.m on August 10, 2000) and his oral statenment to
Detective Turner (made at 5:30 p.m that day) are not

adm ssible in evidence.’
ITI.

The appel | ant next contends the trial court’s instruction
to the jury on the issue of the voluntariness vel non of the
appellant’s statenents was in error. One aspect of this
contention may recur on remand, and so we shall comment on it
briefly.

The trial court instructed the jury as follows:

| n deci di ng whet her the statenment was vol untary,
consider all of the circunstances surrounding the
statenment, including the conversations, if any,
bet ween the Police and the Defendant; whether the
Def endant was warned of his rights; the length of
time that the Defendant was questioned; who was
present; the mental and physical condition of the
Def endant, whether the Defendant was subjected to
force or threat of force by the Police; the age, the
background, the experience, the education, character
and intelligence of the Defendant and whether the
Def endant was taken before a District Court
Comm ssi oner, without unnecessary delay, follow ng
the arrest, and if not, whether that affected the
vol untariness of the statenment.

I'"m going to give you a copy of the law that
deals with confessions. A confession may not be

"There is no issue as to derivative tangi bl e evi dence obt ai ned
as a result of the inadm ssible statenents, because there was no
such evi dence.
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excluded from evidence solely because the Defendant
was not taken before a Judicial Officer after arrest
within a time period specified by Title IV of the
Maryl and Rul es.

Title IV of the Maryland Rules, Ladies and
Gentlemen, states that after a person has been
arrested, they must be taken, without unnecessary
delay, before a District Court Judicial Officer.
That happens to be defined as a District Court
Commissioner. Goes on to say that failure to
strictly comply with the provisions of Title IV,
that’s the twenty-four hour rule pertaining to
taking the Defendant before a Judicial Officer after
arrest, 1is only one of the factors among others to
be considered by the Court in deciding whether there
was voluntariness and the admissibility of a
confession.

I n determ ning the voluntariness of a statenent,
you nmust determ ne whether any delay in bringing the
Def endant to the Comm ssioner was unnecessary,
del i berate and for the sole purpose of obtaining a

conf essi on. If you find that it was, you should
give this factor very heavy weight in determ ning
vol unt ari ness. You should consider whether the

Def endant waived his right to pronmpt presentnment.
If he did waive such right, you do not then give
this factor very heavy weight in determ ning the
vol unt ari ness.

Unnecessary delay in bringing the Defendant to
t he Conm ssioner is but one of the factors that you
shoul d consi der in determ ni ng whet her t he
Def endant’ s statements were voluntary.

You should determ ne the voluntariness of each
st at ement i ndependent |y, and you should also
consider any other circunmstances surrounding the
t aki ng of the statenment.

I f you find, beyond a reasonabl e doubt, that the
statenent was voluntary, you give it such weight as
you believe it deserves. |If you do not find, beyond
a reasonable doubt, t hat the statenment was
voluntary, you nust disregard it.

(Enphasi s added.)
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The appellant conplains that the reference to the
“twenty-four hour rule” <created the inpression that an
“unnecessary delay” nmust be a delay of at |east 24 hours,
which is an incorrect statement of the |aw.

We agree that the trial court’s instruction about Title
IV of the Maryland Rules, as given, was confusing and could
have been heard to mean that only a delay beyond 24 hours is
an unnecessary del ay. The trial judge appears to have been
readi ng parts of the rule, and injecting his own coments as
to its meaning as he was doing so. W have scoured the record
and cannot determ ne whether the trial judge gave the jury a
copy of Rule 4-212, as one of his remarks during instructions
suggested he was going to do. In any event, on remand, an
i nstruction about delay in presentnment as a factor in the
vol unt ari ness of an incul patory statenment should be carefully
worded so as not to suggest that a delay only is unnecessary
if it is beyond 24 hours. |Indeed, any reference colloquially

to the “twenty-four hour rule” is inadvisable.?

8We shall repeat what we said on this subject in Perez I:

In this case, where the delay exceeds 24 hours, it seens
advi sable to include the 24 hour provision [in the jury

instructions]. \Wen the delay is less than 24 hours,
however, it should not be givenif, in the context of the
trial, it would mslead the jury into believing the State

(continued...)
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III.

The appellant’s third contention also is likely to recur
on remand. |t concerns the trial court’s ruling granting the
State’s moption in Iimine to preclude the defense from
i ntroduci ng evidence of an allegedly “fal se confession” to the
Thar par murders given by one Antoni o Meyers. The defense had
sought to elicit evidence of Meyers's “false confession” on
cross-exam nati on of Detective Hoffman and by calling Meyers
to the stand. The court ruled that it could not do either.

(a)

After his first trial, the appellant filed a motion for
new trial on the basis, among others, of “newly discovered
evidence” that Meyers had confessed to the Tharpar nurders.
Def ense counsel argued that Meyers’s confession, if true, was

excul patory evi dence, and, if untrue, was relevant to showthe

8...continued)

has at |east 24 hours. |If it is given, care should be
taken to explain that the State is not automatically
entitled to 24 hours.

155 Md. App. at 37-38.

Because we have held that the appellant’s | ast two statenents
were involuntary as a matter of law, inajury trial on remand, the
jurors only wll be determning the voluntariness of the
appel lant’s first two statenents, which were given before 24 hours
passed. As we pointed out in Perez I, when that is the situation,
it is especially inmportant that the jury not be made to think that
only a delay beyond 24 hours is an unnecessary del ay.
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modus operandi of the Prince George’ s County police officers
I n interrogating suspects and obtaining confessions.

An evidentiary hearing was held on the appellant’s notion
for new trial. The defense <called Detective Robert
Frankenfield, who was the |ead detective in the case of the
Thar par nurders; Detective Hoffman; |saiah Fordyce; Chris
Conway; and Antonio Meyers. The State did not call any
wi t nesses.

The evidence adduced at the new trial hearing showed the
follow ng. Meyers was a suspect in several robberies and
burglaries in the Hyattsville area. On January 17, 2000, two
detectives drove Meyers around that area so he coul d poi nt out
the |l ocations of the crimes he had commtted. The detectives
contacted Detective Hoffman to tell himwhat they were doing.
Detective Frankenfield happened to be with Detective Hof f man
when he received the call, and realized that the area in which
Meyers had been comm tting robberies and burglaries was near
the animl hospital. For that reason, Detective Hoffman
suggested that it would be a good idea to question Meyers
about the Tharpar nurders.

Meyers was brought to the station house for questioning.

After waiving his Miranda rights, he was interrogated by
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Det ecti ves Frankenfield and Hof f man, and by Detective Conto,?®
one of the detectives who had been driving hi maround. Meyers
told the detectives that, about five or six nmonths earlier,
he, one Thomas Martin, and one Virgil Wiite had planned and
carried out a robbery. Meyers was a “look-out.” Meyers said
t hat, when he was driving around with the two detectives, they
di scussed anot her robbery that he had not been involved in.
He t hen changed his story and said that he had participated in
that robbery as well, and that a person had been shot and
kKilled during that robbery. He inplicated VWhite, Martin,
Fordyce, and a person naned “M dnight” in the crime.

At that point in the interview, Detective Frankenfield
t hought Meyers m ght be tal ki ng about the Tharpar nmurders, and
asked himfoll ow up questions with that in mnd. Meyers could
not describe the crinme scene of the Tharpar nurders. He did
not know t he address of the animal hospital. He said that the
weapons used in the murder he was tal king about were .38 and
.45 cal i ber handguns. (The handgun wused in the Tharpar
murders was a .22 caliber firearm) He did not know the
weat her on the day of the crimes, which had been a crucial

fact in the Tharpar nurders. (It was raining heavily when the

°Detective Conto’s first nane does not appear in the record.
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Thar par nmurders took place.) Meyers said that he would give
a witten statement, and was |l eft alone to do so. He changed
his m nd, and never gave a written statenment. Meyers never
specifically admtted to involvement in the Tharpar nurders.

After Meyers had been | eft al one, Detective Conto entered
the interview room The detective exited a short time |ater
and told Detective Frankenfield that Meyers “had made the
whol e thing up.”

All three detectives then entered the interview room
Det ecti ve Frankenfield asked Meyers why he would inplicate
himself in a crime he was not involved in. Meyers expl ained
that “people in jail told himthat if he cooperated with the
police, that they would cut him a break.” Meyers then said
that he was in Tennessee on Septenber 15, 1999, the date of
t he Thar par nurders. Detective Frankenfield |ater verified
that Meyers in fact was in Tennessee on that date.

The detectives denied that any force, threats of force,
or prom ses were made to Meyers during the interrogation.
Detective Frankenfield took notes during the interrogation
whi ch were adm tted into evidence. Meyers was not charged in
the Tharpar nmurders, as it was clear that he could not have

commtted them Detective Frankenfield did not question the
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peopl e who Meyers named during the interrogation, other than
to ask Conway about the appellant and Gordon. He had,
however, run fingerprints on Fordyce, Meyers, and Martin, at
the State’'s request. The fingerprints came back negative in
conmparison to the Tharpar crime scene fingerprints. Detective
Frankenfield was out of the country when the appellant and
Gordon were questioned.

Detective Hoffman testified that he did not take any
notes during the interrogation of Meyers.

Def ense counsel introduced into evidence an affidavit by
Conway, in which he swore that a man named Roger Tasker had
told him after the appellant’s sentencing, that the police
had threatened himin order to inplicate the appellant. The
State introduced a conpeting affidavit from Tasker, in which
he deni ed what was in the other affidavit.

Meyers testified that, while he was being interrogated,
Det ecti ves Frankenfield and Hoffman hit himin the chest and
t he back of the head. They also caused himto “fall back into

the chair.” He claimed that he was kept in custody for 30
hours. He also clainmed that the detectives nmade accusations
and threats against him He said that he admtted having

knowl edge about the Tharpar nurders and that he did so out of
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fear; he really did not know anything about the crines. He
testified that he was in Tennessee when the Tharpar nmurders
happened. He also testified that he had been di agnosed with
paranoi d schi zophreni a.

The court took the newtrial notion under advisenment. On
July 19, 2002, it issued a nmenorandum opinion and order
denying the notion. The court found that some of the
statenments identifying the Tharpar mur der er fit the
“mysterious and elusive ‘Mdnight,”” but also fit the
description of Gordon. The court found that Meyers’'s
statenent to the police about the nurders was fabricated, and
in any event was not a true confession. The only crinmes that
Meyers actually confessed to were sone breakings and enterings
in the Landover Hills area. Even in his oral statements to
the detectives, he denied being involved in the Tharpar
mur ders.

(B)

Now, on appeal from the judgnents of conviction in his
second trial, the appellant makes a three-fold argunent about
the evidence of Meyers’'s “false confession.” First, he
mai ntains that the court erred in refusing to hold an

evidentiary hearing before ruling on the State’'s notion in
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limine. See Leeks v. State, 110 M. App. 543, 557 (1996)
(holding that an on-the-record evidentiary hearing 1is
necessary when the trial court "“is asked to rule in Iimine
that a witness cannot be asked questions” to show that he is
bi ased, prejudi ced, interested in the outcome of the
proceedi ng, or has a notive to testify falsely). Second, he
argues that the court erred in refusing to permt himto
cross-exam ne Detective Hoffman at trial about the “false
confession.” Finally, he asserts that the court erred in
ruling that he could not call Meyers to testify at trial.

The State responds that the court was not required to
hold a Leeks hearing because it held an on-the-record
evidentiary hearing on the same exact issue in the course of
deci ding the appellant’s motion for newtrial. 1t also argues
that the court did not err in refusing to allow any evidence
of Meyers’'s “fal se confession” because it woul d have confused
the jury and “resulted in the proverbial ‘trial within a
trial.’”

The sanme trial judge presided over the appellant’s first
and second trials. Prior to ruling on the State’s notion in
limine concerning Meyers's “false confession,” the judge

reviewed the transcripts of the evidentiary hearing on the
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motion for newtrial (which he had presided over). In ruling
on the notion in limine, the trial judge remarked that the
hearing on the new trial motion had been a full evidentiary
proceedi ng at which the appellant had been represented by
counsel and at which all of the witnesses who had had anyt hi ng
rel evant to say about Meyers’'s “false confession,” and the
circunstances leading up to it, had testified. The trial
judge concluded that that evidentiary hearing furnished him
with all the informati on necessary to rule on the nmotion in
limine, and that hol di ng anot her hearing on the sanme i ssue was
not necessary.

The trial court did not err in declining to hold a Leeks
hearing on the State’s notion in limne. There was no proffer
by either party of any additional relevant evidence, beyond
t hat which was adduced at the new trial evidentiary hearing,
that the <court needed to consider in order to rule
intelligently on the nmotion in Iimine. There was no reason
for the trial court to think that it did not have all the
information it needed to make an intelligent ruling, and it
does not appear that any such additional information existed.

The trial court first granted the notion in limine with

respect to any testinony by Meyers. The court observed that
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there were many pieces of information about the Tharpar
mur ders that Meyers did not know, and that the appellant did
know. The court found that Meyers’s statenents to the police,
to the extent they concerned the Tharpar nurders at all, were
fabricated. The court discredited all of Meyers’'s testinmony
about how the interrogation was conducted. Finally, it
concl uded that Meyers’'s testimny was not probative and woul d
m sl ead the jury.

The trial court further granted the motion in limine with
respect to cross-exam nation of Detective Hoffman about the
Meyers “false confession.” The court rejected defense
counsel’s argunent that evidence of the circunstances
surrounding the “false confession” was proper inpeachment
evidence, because it tended to underm ne Detective Hoffman's
testimony that the appellant’s confessions were not obtained
by use of force, threats, or inproper police pressure.

On appeal, the appell ant argues that cross-exam nati on of
Det ecti ve Hof fman about the Meyers “false confession” should
have been allowed, because it “bore on Detective Hoffman’s
bi as and notivation to testify falsely and otherwi se went to
his credibility[.]” He nmaintains:

A jury could conclude [from evidence about the
Meyers “false confession”] that Detective Hoffman
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had an interest in the outcome of the case in that

he had already coerced a confession out of an

i nnocent man and had an interest in avoiding

detection of a second false confession. Certainly,

were the jury to find the statements he took to be

i nvoluntary and acquit the appellant, this would

cast doubt about his method of interrogation.

Additionally, the very fact he obtained a false

conf essi on suggests di shonesty, especially given the

fact that Meyers, had he been permtted to testify,

woul d have said Detective Hoffman and Detective

Frankenfield beat it out of him

The appellant cites Mulligan v. State, 18 M. App. 588
(1973), and Maryl and Rul es 5-404(b) and 5-608(b), in support
of his argument on this point. He also argues that the court
abused its discretion in not permtting the defense to cal
Meyers to the stand, saying that the ruling violated his due
process right to present a defense.

Rul e 5-404(b) generally prohibits the use of evidence of
prior bad acts by a person to prove propensity, but allows the
use of such evidence “for other purposes, such as proof of
notive, opportunity, intent, preparation, comon schene or
pl an, knowl edge, identity, or absence of m stake or accident.”
Rul e 5-608(b) allows inmpeachnent of a witness regarding his
“own prior conduct that did not result in a conviction but
that the court finds probative of a character trait of

untrut hful ness.” |If such evidence is objected to, “the court

may permit the inquiry only if the questioner
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establishes a reasonabl e factual basis for asserting that the
conduct of the witness occurred.” Also, “[t]he conduct may
not be proved by extrinsic evidence.”

Finally, Rule 5-616(a) provides that a witness nmay be
I npeached on exam nation by questions directed at “[p]roving
that the witness is biased, prejudiced, interested in the
outcome of the proceeding, or has a nmotive to testify
falsely”; and at “[p]roving the character of the witness for
untrut hfulness by . . . establishing prior bad acts as
permtted under Rule 5-608(b). . . .~

In Mulligan v. State, supra, 18 WM. App. 588, the
def endant was on trial for the nmurder of his eight-nonth-old
child. The appellant gave an oral confession to an
interrogating police officer. Prior totrial, the State noved
in I1imine to preclude the defense from questioning the police
of ficer about his having been found guilty in a police trial
board disciplinary proceeding of filing false reports in
anot her case. The court granted the notion.

On appeal after conviction, this Court held that the
trial court had abused its discretion in ruling that the
defense could not question the officer about his past

prof essi onal m sconduct. Quoting 3A Wgnore, Evidence, 8 983
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(Chadbourn rev. 1970) (in turn quoting Territory v. Chavez, 8
N.M 528, 531 (1896)), we stated that a wtness can be
i npeached on cross-exam nation “upon specific acts and
transactions of his past life; and if they are not too renote

in time, and clearly relate to the credit of the witness, in

an inmportant and material respect, it would be error to
exclude them?” Mulligan, supra, 18 M. App. at 593-94
(quotations omtted). We observed that cross-exam nati on of
this sort

“is subject to a discretionary control by the trial
judge. Some of the factors, in addition to those of
undue hum liation and unfair prejudice, . . . which
may, it seems, sway discretion, are (1) whether the
testinony of the wi tness under attack is crucial or
uni mportant, (2) whether the m sconduct inquired
into is relevant to truthful ness, such as false
swearing, fraud and swi ndling, or bears only on
‘general bad character’ such as acts of violence or
unchastity, (3) the nearness or renpteness of the
m sconduct to the time of trial, and (4) whether the
matter inquired into is such as to lead to tinme-
consum ng and distracting explanations on cross-
exam nati on or re-exam nation.”

18 Md. App. at 595 (quoting Charles T. McCorm ck, Handbook of
the Law of Evidence, 8 42 (1954)). We noted, noreover, that
i npeachment by proof of prior m sconduct not the subject of a
convictionis limted to cross-exam nati on, and not subject to

proof by extrinsic evidence. “Thus, if the witness denies the
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m sconduct, the examner . . . may not call other witnesses to
prove it.” I1d. (quoting McCorm ck, supra, at § 42).

In the case at bar, the appellant’s objective on cross-
exam nation of Detective Hof fman was to discredit himby proof
of prior m sconduct, namely that he had used physical force,
threats of force, and other undue coercion to interrogate
Meyers for the purpose of obtaining a confession. Unlike in
Mulligan, in which there was evidence in the form of the
police trial board determ nation that the police officer had
engaged in prior msconduct, in this case there was nerely an
allegation -- by Meyers -- that Detective Hoffman had engaged
I'n m sconduct.

The factual bases the defense had for asserting that the
m sconduct had happened was Meyers’'s testinmony at the
evidentiary hearing on the new trial motion that it had
happened and the fact that Meyers gave a false confession.
The court already had found that Meyers’s testinony was not
credi ble. The evidence was highly questionable as to whet her
Meyers indeed confessed to the Tharpar nurders. He never
specifically said that he was involved in them and was not
able to give any information that showed that he had any

knowl edge of the details surrounding them The nost specific
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confession Meyers made was to being involved in a robbery in
the Hyattsville area in which a person was shot and kil l ed.

On this state of the evidence, the court was entitled to
find, under Rule 5-608(b), that there was not a reasonable
factual Dbasis for the defense’'s assertion that Detective
Hof f man “beat wup” Meyers to extract a confession to the
Tharpar murders, and thus that inpeachnment of Detective
Hof f man by exam nati on about the alleged m sconduct was not
perm ssi bl e.

Mor eover, unlike the police officer in Mulligan,
Det ecti ve Hof fman denied t hat he had engaged i n any m sconduct
in his interrogation of Meyers. Det ecti ve Hof fman’ s deni al
was established in his sworn testinmony at the hearing on the
motion for newtrial. There was no reason for the trial court
to think that Detective Hof fman would testify differently if
asked on cross-exam nation at trial about his interrogation of
Meyers. Under Rule 5-608(b), the m sconduct that a party
seeks to use for inpeachment of a witness by his own prior
conduct not resulting in a conviction may not be proved by
extrinsic evidence. Thus, upon Detective Hoffman' s deni al
t hat he engaged in m sconduct in interrogating Meyers, such

m sconduct could not be proven through another wtness --
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i ncluding Meyers hinmself. Accordingly, the trial court did
not abuse its discretion in precluding the appellant from
cross-exam ni ng Detective Hof fman about his participation in
the Meyers interrogation or in precluding the appellant from
calling Meyers to testify about his interrogation by Detective
Hof f man.

IV.

The appellant’s last contention challenges a ruling by

the court on a sequestration violation by the defense. e

shall not address this issue because it is unlikely to recur
on remand.

JUDGMENTS REVERSED. CASE REMANDED TO

THE CIRCUIT COURT FOR PRINCE GEORGE'’S

COUNTY FOR FURTHER PROCEEDINGS NOT

INCONSISTENT WITH THIS OPINION. COSTS
TO BE PAID BY PRINCE GEORGE’'S COUNTY.



