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On August 20, 2003, Mcheal Lee Hart, appellee, filed a
conplaint inthe Grcuit Court for Baltinore Gty agai nst the Mayor
and City Council of Baltinore, appellant, and Allstate Insurance
Conpany! for injuries suffered as a result of an accident on
February 16, 2002, involving a Baltinmore City police cruiser. On
January 14, 2005, appellant filed a motion in Iimine to prevent
appel | ee fromintroduci ng Bal ti nore Police Departnment General O der
No. 11-90 (General Order 11-90). On March 2, 2005, following a
hearing, the court denied appellant’s notion.

The case proceeded to trial on March 30, 2005 (Thenelis, J.,
presi ding), where appellee was permtted to introduce evidence of
CGeneral Order 11-90, over appellant’s objection. On March 31,
2005, at the conclusion of the presentation of the evidence, the
trial court included an instruction regardi ng General O der 11-90.
The jury returned a verdict in favor of appellee, awardi ng danmages
in the amount of $46,894.05. The portion of the judgnment entered
agai nst appellant is $20,000, representing the naxi num recovery
possi bl e. The renmainder of the judgnent, $26,894.05 was entered
agai nst All state I nsurance Conpany. Appellant appeals presenting

two questions for our review.

!Allstate was a naned defendant in this action, in
anticipation of a claimby the Mayor and City Council that it would
not be |iable beyond the $20,000 statutory naxi num After the
Mayor and City Council and Allstate filed cross-clains, Chief Judge
Kapl an, on March 2, 2005, signed an order in favor of the Mayor and
City Council dismssing the Cty from any liability above the
statutory maxi num Thereafter, Allstate did not participate inthe
trial and the jury, on March 31, 2005, awarded appel |l ee a judgnent
agai nst the Mayor and City Council for the statutory naxi mum and
$26, 894. 05 agai nst Allstate.



1. Did the |lower court err when instructing the jury
by including an instruction based on Baltinore
Pol i ce Departnent General Order 11-907?

2. Did the lower court err in denying [appellant’s]
notion in 1limine to preclude [appellee] from

i nt roduci ng evi dence of Baltinore Police Departnent
General Order 11-907?

FACTUAL BACKGROUND

On February 16, 2002, appellee and Oficer Mark V. Geff, a
Baltinore City Police Oficer, were involved in a notor vehicle
collision at the intersection of Mudison and WIf Streets in
Baltinore City. The intersection of Mdison and Wlf Streets is
controlled by atraffic signal. Appellee testifiedthat, as he was
headed west bound on Madi son Street, he stopped for a traffic |ight
at Madison Street and Wshington Avenue; thereafter, appellee
proceeded on Madison Street to the intersection of Madison and
Wl f. Appel l ee stated that, as he approached the light at the
intersection of Madison and WIf Streets, it turned green for
west bound vehi cl es. He proceeded through the intersection and, at
that time, his van was struck by the police cruiser, driven by
Oficer Geff. Appel l ee’s testinony was that he never heard a
police siren. He also did not see any police lights prior to
entering the intersection.

Three w tnesses, other than appellee and Oficer Geff,
testified at the hearing. Gegory Ware was in a vehicle on Wl f
Street, approximately a city block away from the accident,
traveling in the sane direction as the officer when he w tnessed
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the accident. Ware testified that Oficer Geff had the police
lights on as he approached the intersection, but he only heard the
siren intermttently, describing the sound as “the little boop
boop, boop.” Ware’'s signed statenment from the norning of the
accident indicates that Oficer Geff’'s lights and siren were
activated. Ware testified that his statenent indicating that
Oficer Geff'’s siren was activated was incorrect. Ware then
refused to authenticate the statenent. He also stated that O ficer
Geff’'s brake |ights were activated, but he did not see the Oficer
cone to a conplete stop at the intersection. Ware recalled that
the traffic signal controlling the direction of the Oficer was
red.

At the tinme of the accident, Jerry Perkins was operating a
vehicle directly behind appellee’ s vehicle on Madi son Street. He
confirmed that, as he and appel | ee approached the i ntersection, the
traffic signal turned green. Perkins was driving with his w ndows
slightly open. H's testinony, consistent with that of other
W t nesses, was that the Officer’s cruiser entered the intersection
and struck appellee’ s van. Perkins did not recall seeing the
police vehicle energency lights flashing or hearing the siren prior
to the accident; he testified, however, that he noticed the police
lights were on after the accident and he could hear a faint siren.
He was not able to state, with certainty, whether the lights were

turned on prior to or follow ng the accident.



O ficer Charles Reickel, one of the officers assigned to
investigate the accident, also testified at trial, principally to
introduce the statenent of G egory Ware into evidence. O ficer
Rei ckel authenticated Ware’'s statenent, testifying that he wote
the facts contained in the statenent, but Ware then read and si gned
the statement. He further explained that, if Ware had indicated
Oficer Geff “chirped” his siren, it would have been entered that
way on the report. The report as witten, according to Oficer
Rei ckel, reflects that the siren was on continuously.

At the tinme of the accident, Oficer Geff was responding to
a police energency, involving another officer struggling with a
suspect on Mbnunent Street. Oficer Geff testified that he
responded to the energency with the lights and siren on. As he
approached the intersection of Madi son and Wl f Streets, he sl owed
his vehicle to clear the intersection, then proceeded through the
intersection once it was cleared of vehicles. He stated that he
proceeded through the intersection under the inpression, however
m st akenly, that all vehicles including appell ee’s van had yi el ded
to his vehicle. Oficer Geff did not recall the color of the
traffic signal as he approached the intersection, but testified
that he was trained to sl ow down his vehicle at both green and red
| ights and clear the intersecti on because pedestri ans do not al ways
follow the traffic signals. Wen asked during direct exam nation
if he was aware of General Order 11-90, Oficer Geff stated that

he was not aware of that specific General Order, but was aware that
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there are GCeneral Oders issued by the Conmm ssioner. On
cross—exam nation, Oficer Geff was handed a copy of General O der

11-90, and was still not able to say whether he had ever seen it.

General Order 11-90 is titled “Departnental Emergency Vehicle
Qperation.” It states the following, in pertinent part:
POLI CY

Menber s of this Depar t ment shal | operate
departnmental vehicles with utnost care and caution,
comply with all traffic | aws and SHALL NOT BECOVE ENGAGED
IN H GHSPEED PURSU T DRIVING except wunder EXI GENT
ci rcunst ances. Exigent circunstances consist of:

| nst ances where the officer determ nes that
I mredi ate action is necessary; and

Insufficient time exists to resort to other
alternatives; and

Failure to pursue nay result in grave injury
or deat h.

The Departnent recognizes it is better to allow a
crimnal to tenporarily escape apprehension than to
j eopardi ze the safety of citizens and its officers in a
hi gh speed pursuit.

CGener al

The City of Baltinore is a highly congested urban
area whi ch necessitates driving a notor vehicles [sic] in
a safe manner. 1In order for a departnental vehicle to be
considered operating in an EMERGENCY MODE, BOTH ROOF
MOUNTED EMERGENCY LIGHTS AND ELECTRIC SIREN MJUST BE
ACTI VATED.

RESPONSI BI LI TI ES




4. When assigned as Prinmary and Secondary Units for
di spatched calls and responding in an energency
node:

a. SLOW DOWN AT ALL | NTERSECTIONS, ensure the
intersection is safe to enter and then proceed
cautiously.

b. Wen crossing against any traffic control
devi ce, BRING YOUR VEH CLE TO A FULL STOP and
ensure the intersection is safe to enter
bef ore proceedi ng.

C. Ensure that your VEH CLE SPEED |S BOTH SAFE
AND REASONABLE under the prevailing roadway
and environmental conditions.

* * %

COMVUNI CATI ON OF DI RECTI VE

Commandi ng of ficers and supervi sors shal
conmuni cate the contents of this directive to their
subordi nates and ensure conpliance. This directive is
effective on the date of publication.

On March 2, 2005, the court held a hearing on appellant’s
notion in Iimine to preclude evidence of General Order 11-90.
Appel l ant, relying on Richardson v. McGriff, 361 M. 437 (2000),
argued that Baltinore Police Departnent General Oder 11-90 is
irrelevant, and use of the General Order would allow appellee to
mslead the jury in its determnation of whether the officer
violated the rel evant duty of care. Additionally, appellant argues
that Ml. Code (2002 Repl. Vol., 2005 Supp.), 8§ 21-106(b)(2)
entitled the officer to “[plass a red or stop signal, a stop sign,
or a yield sign, but only after slowng down as necessary for

safety,” and the Baltinore City Police Conm ssioner cannot usurp

that privilege.



In his response to appellant’s notion, appellee argues that
McGriff, supra, 1S distinguishable; insofar as McGriff was a police
brutality case, where the Court of Appeal s precluded the use of the
gui delines because they were not rel evant, subj ect to
interpretation, and required the officer to exercise his/her
di scretion. In the case sub judice, appellee contends Ceneral
Order 11-90 is specific, the rules articulated therein do not
require the exercise of discretion, and the rules are relevant to
the facts of the case. Appel l ee also argued that the police
Comm ssi oner may adopt an enhanced duty of care, officers mnust
follow those orders, and they are subject to sanctions for not
fol |l ow ng orders.

The court denied the notion in Ilimine, stating, “there’s
nothing in the rules of the game that says when a statute is nore
general that a local jurisdiction can’'t nmake stricter rules. They
can’t make nore liberal rules, but they can make stricter rules,
and that’s what they ve done here and so the notion in Iimine isS

deni ed.”

LEGAL ANALYSIS

I. MOTION IN LIMINE

We address appellant’s clainms of error out of order because,

as we see it, we nust first decide if the trial court erred in



denying the notion in Iimine, in which appellant sought to precl ude
t he adm ssion of General Order 11-90.

The Code of Public Laws of Baltinore City vests in the Police
Commi ssioner for Baltinore City (Comm ssioner) the authority to
pronmul gate rul es and regul ati ons incident to the managenent of the
departrment. Specifically, Code of Public Laws of Baltinore City
§ 16-7 reads:

In directing and supervising the operations and affairs

of the Departnent, the Comm ssioner shall, subject to the

provisions of this subtitle, . . ., be vested with all

the powers, rights and privileges attending the

responsi bility of nmanagenent, and nay exerci se the sane,

where appropriate, by rule, regulation, order or other

departnental directive which shall be binding on all

nmenbers of the Department when duly promul gat ed.
Section 16-7 conti nues:

The authority herein vested in the Police Conm ssioner
shall specifically include, but not be limted to, the

fol | ow ng:

* % %
(8) To regulate attendance, conduct, training,
discipline and procedure for all nenbers of the

Departnment and to nmake all other rules, regul ations and
orders as may be necessary for the good governnent of the
Departnent and of its nenbers.

Pursuant to the authority granted by section 16-7, the
Comm ssi oner issued General Order 11-90, which we have set forth,
supra. Appellant argues that the rules are discretionary and, as
such, are not |laws and therefore, should not be adm ssible as

evidence of its negligence. Relying principally on the Court of

Appeal s’ decision in Richardson v. McGriff, 361 M. 437 (2000),



appel l ant asserts that the circunstances i medi ately precedi ng t he
accident are the only relevant information for the jury’'s
consideration in deciding the reasonabl eness of Oficer Geff’'s
actions.

McGriff involved the Court’s consideration of a claim of
excessive force. 361 MI. at 444-45. The petitioner, Richardson,
was one of a group of juveniles who broke into a vacant apartnent
at 9:00 in the evening. 1d. at 441. One of the juveniles noticed
the police outside the apartnent and the group pani cked causing
Ri chardson and three of his friends to hide in a closet in the
kitchen area. I1d. at 442. Richardson carried with him into the
cl oset, a vacuum cl eaner pipe, wth which he previously had been
playing. 1Id. The break-in was reported to the police and Oficer
MGiff received the call about 10:00. Id. He arrived at the
scene, observing that a vacant apartnent door was ajar and the
apartnment was dark. Id. After calling for backup, Oficer
Catterton arrived and the two began searching the apartnents. Id
at 442-43. Significantly, when the call was nade, the dispatcher
i ncluded that shots had been fired at the apartnent. 1d. at 442.

The O ficers began by searching an upstairs apartnent, and
t hen proceeded down to the terrace | evel to search the apartnent in
whi ch Ri chardson was hiding. Id. at 442-43. The officers entered
t he darkened apartnment, but did not turn on the lights. Id. at
443. They proceeded to conduct a room by-room search and, upon
hearing a bunp in the kitchen, entered that room 1d. at 443-44.
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The officers had announced their presence upon entering the
apartnent and their intention to open the closet door, prior to
doi ng so. Id. Oficer MGiff positioned hinself, wth the
flashlight and his weapon drawn, where he could see in the closet
once the door was opened. Id. at 444, Oficer Catterton
positioned hinself out of the |ine of fire, where he coul d open the
door. 1d. Once the door was opened, Oficer MGiff saw what he
believed to be a weapon being |owered into the firing position and
shot Richardson. Id.

Ri chardson filed clains for battery, gross negligence, and
violation of his rights wunder Article 26 of the Maryland
Decl aration of Rights. Id. at 441. Oficer MGiff defended,
claimng he acted in sel f-defense, which brought into question the
reasonabl eness of his use of deadly force. 1d. at 440. The Court
of Appeal s expl ained that the conmon issue regarding all three of
Ri chardson’s clainms required consideration of whether Oficer
MG iff acted reasonably when the cl oset door was opened and he saw
what he believed to be an arned man about to fire at him 1d. at
445. To support his clains, R chardson sought the introduction of
certain guidelines and regulations of the Baltinore City Police
Departnent. Id. at 445. Oficer Giff filed a notion in Iimine
seeking to excl ude the adm ssion of the guidelines, which the trial
court granted on rel evance grounds. Id. at 448.

The Court provided a description of the excluded police

gui del i nes, stating:



The docunent ary evi dence sought to be excl uded consi st ed
of ni ne pages of single-spaced guidelines issued by the
Baltinmore City Police Departnent on the use of deadly
force and 13 pages of singl e-spaced rul es and regul ati ons
concerning a wi de range of police conduct and behavi or.
Most of the rul es and regul ati ons, which cover the entire
gamut of police conduct, from being courteous and
fulfilling financial obligations, to saluting superior
officers, torefraining frompublicly criticizing public
officials, to the circunmstances when ganbling, drinking,
and snoking is not permtted, have no discernible
rel evance to any issue in the case. Even the guidelines
on the use of deadly force included standards dealing
with matters wholly inapposite to this case — guidelines
on shooting at vehicles, shooting fromvehicles, killing
dangerous ani mal s, and chasi ng suspects.

The rules and regulation relating to firearns require
police officers to be suitably armed when on duty and,
al t hough they place conditions on the use of firearns to
prevent the escape of felons and prohibit their use to
prevent the escape of m sdeneanants, they expressly
permt officers to use their firearnms in self-defense.
The guidelines dealing wth deadly force that
[ Rl chardson] particularly stressed provide, in pertinent
part, that officers may use deadly force “only as a | ast
resort,” they “should try to avoid putting thenselves in
t he situati on where they have no option but to use deadly
force,” that they should “[t]ry to use other |ess deadly
nmeans,” and that they should “[wjait for [a] sufficient
nunmber of officers to handle situation[s] w thout undue
force.” Consistent with the rules and regul ations, the
gui delines expressly allow the use of firearns in
sel f—defense and state that “[t]he attacked officer is
t he person who has to evaluate the potential seriousness
of the attack and determne an appropriate |evel of
response,” the only caveat being that “[t] he eval uation
and response nust be reasonable fromthe perspective of
a reasonable police officer simlarly situated.”

McGriff, 361 Ml. at 446-47.
The Court of Appeals, in McGriff, adopted the hol ding of the
Suprene Court in Graham v. Connor, 490 U.S. 386, 109 S. Ct. 1865

(1989), and expl ai ned that:



[ T] he Suprene Court held “that an * excessive force’ claim
agai nst police officers under 42 U.S.C. §8 1983 is to be
j udged under Fourth Amendnent jurisprudence, rather than
under notions of substantive due process. The inquiry
thus focuses on the objective reasonabl eness of the

of ficer’s conduct. Because, the [Suprene] Court held,
the test of reasonableness ‘is not capable of precise
definition or nechanical application,’” its proper

application ‘requires careful attention to the facts and
ci rcunst ances of each particular case.’”

McGriff, 361 Md. at 452 (citing Connor, 490 U S. at 396, 109 S. C.
at 1872, quoting in part fromBell v. wolfish, 441 U.S. 520, 559,
99 S. Ct. 1861, 1884 (1979)). “The ‘reasonabl eness of a particul ar
use of force nust be judged from the perspective of a reasonable
officer on the scene, rather than with the 20/20 vision of
hindsight. . . .” I1d. (citing Connor, 490 U S. at 396-97, 109 S
. at 1872). The question, the Court stated, is “one of
perm ssible focus: is the jury limted to considering only the
ci rcunst ances cont enporaneous Wi th the ‘seizure’ - what i medi ately
faced MGiff when the closet was opened - or was it entitled to
consider as well the reasonabl eness of the officer’s antecedent
conduct?” Id. at 452.

The Court concluded that the reasonabl eness of an officer’s
use of deadly force should be determned by examning the
ci rcunstances at the nonent or nonments directly preceding the use
of deadly force. McGriff, 361 Md. at 458. |In denonstrating that
Police Guidelines sinply did not support petitioner’s theory of the
case, Judge Wlner, witing for the majority, reasoned:

Noting the statenent that deadly force should be used
only as a last resort, petitioner urged that he be
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permtted to elicit fromMGiff his acceptance of that

proposition and “that he doesn’t just go in, like a
cowboy, and shoot first and ask questions later.” There
was, of course, no evidence that MGiff did any such
t hi ng. Petitioner also said that he wanted to

cross—exanmi ne McGiff about the adnonition to “wait for
a sufficient nunber of officers to handle situations
wi t hout undue force.” At no time during the hearing,
however, did petitioner suggest that he was prepared to
offer any evidence (1) that additional back-up was
i mredi ately available, (2) how nuch back-up woul d have
been reasonable in light of the officers’ previous
experience and what they had been tol d was t he situation,
(3) whether, given the prospect of there being a victim
in the building, it would have been reasonable for the
two officers to wait, or (4) how the situation in the
kitchen would have played out any differently if
additional officers had joined the search of the house.
The court granted the motion on relevance grounds, noting
that there were no allegations in the complaint that the
suit was based on a violation of any police orders,
regulations, or guidelines.

Petitioner does not really suggest ot herwi se. None of the
actions pled, and certainly none that were submitted to
the jury, were based on the violation of any orders,
regulations, or guidelines. |Instead, at |east as the
argurment unfolded in this Court, petitioner was seeking
to use this material only as a basis for claimng that
Oficers MGiff and Catterton should not have entered
the apartnment in the first place, w thout sone undefi ned
addi ti onal back-up, or, once there, they should have
turned on the kitchen lights. The excluded evi dence was
thus relevant, if at all, only in those regards.

Id. at 448.
The Court ultimately determ ned, with respect to the issue of
rel evance:

The Jury m ght, perhaps, question the i medi ate deci si on
by Oficer MGiff to fire his gun when the cl oset door
was opened, but it would have been sheer hindsight
speculation to find that it was unreasonable, by reason
of any police guideline or regulation cited by
[ R chardson], for the two officers to enter the building
and search it. On this record, the adnonition in the
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guidelines to ‘[wait for [a] sufficient nunber of

of ficers to handl e situation[s] w thout undue force’.

had utterly no rel evance; nor, through an expansive jury

i nstruction, could the jury be allowed to specul ate that

Oficers MGiff and Catterton should not have entered

t he bui |l di ng.

Id. at 458.

Prelimnarily, we note that the instant case does not involve
any allegation of excessive force by a police officer and,
t herefore, does not require an analysis of Oficer Geff’s conduct
under the Fourth Amendnent jurisprudence announced by the United
States Supreme Court in Connor, supra. Appellee has not made any
claims that he was seized in violation of either his Fourth
Amendnment rights under the United States Constitution, or his
rights under Article 26 of the Maryl and Decl aration of R ghts. On
that factual basis alone, McGriff is inapposite to appellant’s
position, insofar as appellee filed clains for sinple negligence on
the part of appellant. The Court’s decision, in McGriff, was
specific to clains involving use of force by a police officer,
where the ant ecedent conduct of an officer, prior to the nonent of
seizure, is not appropriate for consideration, because that would
anount to hindsight specul ation.

The Court, in rejecting respondent’s position, determ ned that
the guidelines offered by Richardson were broad, enconpassing
pol i ce conduct and behavior, which was not at all relevant to the

i ssues. McGriff, 361 MJd. at 446. That cannot be said of General

Order 11-90, which covers Departnental Enmergency Vehicl e Operation.
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Additionally, the guidelines in McGriff were indeed discretionary,
see Id. at 447, supra, providing “the attacked officer is the
person who has to evaluate the potential seriousness of the attack
and determ ne an appropriate |evel of response.” The specific
sections of General Order 11-90 to which we alluded, supra, |eave
little, if any discretion to the officer operating an energency
vehi cl e.

Mor eover, the Court in McGriff did not announce a per se rule
excluding police departnent guidelines from consideration in all
Ci rcunst ances. The Court held that the guidelines at issue in
McGriff were not adm ssible on relevance grounds, in that use of
the guidelines would have permtted the jury to evaluate the
reasonabl eness of the officer’s antecedent conduct - the decision
to enter the building, the decision to leave the lights off, and
the decision not to wait for nore officers - none of which is
proper for consideration in evaluating the officer’s conduct in the
context of an excessive force claim In this case, the use of
CGeneral Order 11-90 did not permt the jury to evaluate, in
hi ndsi ght, uncorrectabl e events or deci sions made by O ficer Geff,
but rather to eval uate the reasonabl eness of the i nmedi at e deci si on
to enter the intersection, against the traffic light, wthout
bringing his vehicle to a conplete stop.

As Judge Harrell stated in McGriff, the Court of Appeals “has
consi dered police procedures and gui delines in determ ni ng whet her

police activity was reasonable under given circunstances.”
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McGriff, 361 Md. at 504 (Harrell, J., dissenting). See williams v.
Mayor & City Council of Baltimore, 359 Md. 101 (1999) ( Det er m ni ng,
in a sinple negligence action, whether the police officer violated
Article 27, Section 798 and Baltinore City Police Departnent
General Order 10-93); State v. Albrecht, 336 M. 475, 502-05
(1994) (hol di ng t he evi dence supported the police officer’s failure
to follow the directives in the Mntgonery County police
departnent’s Field Qperations Manual ); see also Boyer v. State, 323
Md. 558, 590-91 (1991)(Providing guidance to the trial court
pertaining to a breach of duty by a police officer in a negligence
action; the Court explained “[v]ery often when a breach of the
police officer’s duty is found in high speed chase cases |ike the
present, there are particul ar aggravating circunstances, such as a
viol ation of police departnment policies or guidelines”. . .); Wise
v. State, 132 Md. App. 127, 136 (2000)(In a prosecution for drug
possession, the defendant introduced the police departnent’s
failure to follow a CGeneral Oder requiring officers to submt
narcotics evidence for fingerprinting.); Beca v. Mayor and City
Council of Baltimore, 279 M. 177, 182-84 (1977)(holding that a
police departnent GCeneral Order created an enploynent contract
entitling appellant to reinbursement for expenses paid to an
enpl oyee for injuries caused by a third party).

In State v. Pagatto, 361 Md. 528 (2000), decided the day after
McGriff, the Court held there was insufficient evidence to support
the conviction of a police officer for involuntary mansl aughter and
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reckl ess endangernent in the shooting death of a suspect attenpting
to flee. Id. at b556. The State argued Pagatto was grossly
negligent for violating Baltinore City Police Departnent guidelines
in three respects: 1) Cosing on the victimwth his gun drawn;
2) attenpting a one—arnmed vehicular extrication with his gunin the
ot her hand; and 3) placing his trigger finger on the slide of the
gun, rather than under the trigger guard as he approached the
decedent’s car. Id. at 538-39. The Court determ ned that Pagotto’s
conduct did not rise to the |level of “wanton or reckless disregard
for human |ife.” 1d. at 553. The Court expl ai ned:

I n hindsight, perhaps Sergeant Pagotto shoul d have acted

differently on the night of February 7, 1996. Hi s

actions ‘in circunstances that are tense, uncertain, and

rapidly evolving' may even anpbunt to ordinary civil
negl i gence, but they are not such a gross deviation from

the actions of an ordinary police officer simlarly

situated so as to evidence the ‘wanton or reckless

disregard for human |life’ necessary to support a

conviction in this case.
Id. at 555-56.

Qur decision on this issue is supported by the authority
referenced, supra. W hold that the trial court did not err in
admtting General Oder 11-90. There is no general prohibition
agai nst the introduction or use of police departnent regul ati ons or
gui delines, notwi thstanding the Court of Appeals’ decision in
McGriff, as we have expl ai ned, supra. The guidelines, offered by
appellee in this case, are particularly relevant to the

reasonabl eness of O ficer Geff’s conduct in proceedi ng t hrough the

intersection against the traffic control signal. The statute nmakes
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it clear that the Conmm ssioner is vested with the authority to
pronmul gate rul es and regul ati ons incident to the managenent of the
departnment. Pursuant to that authority, General Order 11-90 was
i ssued, and the General Order, w thout question is binding on all
menbers of the Departnent. The CGeneral Order, requiring officers
to bring their vehicles to a conplete stop before crossing agai nst
atraffic control signal, involves no use of discretion. W agree
with Chief Judge Bell’'s statenent in Pagatto that “a violation of
a police guideline is not negligence per se, it is, [however], a
factor to be considered in determ ning the reasonabl eness of police

conduct.” 361 Md. at 557 (Bell, C. J., dissenting).

II. JURY INSTRUCTIONS

Appel l ant next contends that the trial court erred when
instructing the jury by submtting for its consideration Baltinore
Police Departnent General Order 11-90. Appel l ant’ s contention
rests upon the argunent that the purpose of jury instructionsisto
informthe jury on the law that applies to the evidence presented.
It argues that general orders are guidelines and not |aws and,
therefore, it was error for the trial court to include an

i nstruction based upon General Oder 11-90.°?2

‘At oral argunent in this Court, appellant’s counsel
acknow edged that the principal thrust of the appeal by the Mayor
and City Council was the adm ssion of the General Oder into
evidence by the trial judge. Once the Oder was admtted,
appel lant was faced with a Hobson’s choice, i.e., strenuously

(continued...)
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Prelimnarily, we nust address appellee’s claim that this
i ssue was not preserved for appeal. M. Rule 2-520(e) states that
“no party nmay assign as error the giving or the failure to give an
instruction unless the party objects on the record pronptly after
the court instructs the jury, stating distinctly the matter to
which the party objects and the grounds of the objection.”
Appel | ee specifically argues that appellant, for the first tine on
appeal, makes two specific clains of error with respect to the

court’s jury instructions. Appellant alleges that the trial court

*(...continued)

object to an instruction in which the trial judge admttedly took
pains to explainto the jury that the General O der does not occupy
the status of a statute or law, but is nerely one of many factors
to be considered. Anal ogous woul d be the admi ssion of evidence of
the standard of care in a nedical malpractice case, which is
clearly evidence that may be considered by the fact finder,
al though not inked in any code or set of regulations. The
alternative to registering a strong objection to the instruction
was to take advantage of the benefit of the court’s relegation of
the Order to sonething with less legal force than a |law or duly
enact ed regul ati on.

During cl osing argunent, [appellee’ s] counsel remarked to the
jury, Oficer Geff “violated the rules his boss told him to
follow.” He further comented that the Oficer had never read the
General Order and did not know it existed. [Appellant’s] counse
responded, the *“judge has already instructed you that [General
Order 11-90] is not the law.” In rebuttal, [appellee’s] counsel
states “the General Order which was just thrown in the trash [by
appel l ant’ s counsel] says they’re supposed to followthose rules.”
[ Appel | ee’ s] final conment to the jury regarding the General O der
was “[t] he position of the Mayor and Gty Council is if you flick
on your lights and your siren you can go through an intersection
any ti me you want because | ook, everybody el se i s supposed to yield
the right of way. That’'s not what the general order says, and
that’s not what this statute [referring to the Transportation Code,
§ 21-405] says.” Neither the circuit court nor counsel ever
suggested to the jury that the general order established that
Oficer Geff was negligent per se.
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i nstructed the jury, pursuant to General Order 11-90, that Oficer
Geff was bound to act in a certain way, by stopping before
entering the intersection where the accident occurred. Appellant
al so asserts that it was error for the trial court to instruct the
jury that it could use the General Order to determ ne whether the
of ficer acted reasonably.

The rationale of Rule 2-520(e) was explained in Hoffman v.
Stamper, 385 Md. 1, 40 (2005). The purpose of the Rule, . . ., is
“to enable the trial court to correct any inadvertent error or
omssion in the oral [or witten] charge, as well as to limt the
review on appeal to those errors which are brought to the tria
court's attention.” 1d. (citing Fisher v. Balto. Transit Co., 184
Md. 399, 402 (1945) (alteration in original)). “In that manner,
‘the trial judge is afforded an opportunity to anend or suppl enent
his charge if he deens an anendnent necessary.’” Id. (citing
Sergeant Co. v. Pickett, 283 M. 284, 288 (1978)(quoting in part
from State v. Wooleyhan Transport Co., 192 MI. 686, 689-90 (1949)
(I'nternal quotation marks omtted))). “Although we have often said
t hat obj ections nust be precise, the purpose of precision is ‘that
the trial court has no opportunity to correct or anplify the
instructions for the benefit of the jury if the judge is not
informed of the exact nature and grounds of the objection.”” Id.
(quoting Fearnow v. C & P Telephone, 342 MI. 363, 378 (1996)).

Appel l ant’ s objection on the record was as foll ows:

[ Appel l ant’ s



Counsel : ] (I'naudi bl e) have an exception to the
general order instruction discussion.

THE COURT: Ckay. Well, what part of what | said -
[ Appel l ant’ s

Counsel : ] Just -

THE COURT: - general ly?

[ Appel l ant’ s

Counsel : ] - based on ny notion in limine and ny

obj ection (inaudible).

THE COURT: Okay. You probably have to do that to
preserve the notion in Iimine. Any ot her
exceptions?

[ Appel l ant’ s
Counsel : ] No.
Appel lant, in accordance with the Rule, objected on the

record, following the giving of the instructions by the court,
stating that it objected to the “general order instruction
di scussion.” The record reflects the grounds for appellant’s
objection are the same grounds it relied upon in its notion in
limine and a previous objection made on the first day of trial

The previ ous objection appellant referred to was actually a renewal
of its objection to the admssibility of General Oder 11-90. The

col l oquy between the court and counsel, at that tine, was as

fol | ows:
[ Appel | ee’ s
Counsel : ] Your Honor, at this point we'd like to
i ntroduce [ appel | ee’ s] Exhi bi t 24.
That’s the stipulation as to its

authenticity. That's the general order
11-90 of the Baltinmore City Police
Depart nment .



[ Appel l ant’ s

Counsel : ] Your Honor, can we approach on that?
THE COURT: Yes, uh-huh.
* * %
[ Appel l ant’ s
Counsel : ] (I'naudible) that this is authentic.

still object to this
evidence for the sake of

com ng

in as
— of course we

had a notion in Iimine before Judge -

[ Appel | ee’ s

Counsel : ] Kapl an.

[ Appel l ant’ s

Counsel : ] —- Kaplan and he let it in, but want to
put on the record that | object to this
com ng in.

THE COURT: Ckay. How conme Kaplan started the case
and 1'Il end up with it?

[ Appel | ee’ s

Counsel : ] W had a hearing on a notion for
partial summary judgnment to be filed. By
that time they had filed a notion in
limine, and Judge Kaplan went ahead and
ruled on the notion in limine.

* * %

THE COURT: Uh- huh. kay. That’s the law of the
case, then, but your renewal of that
notion i s deni ed because Judge Kapl an has
already ruled on it.

* * %
THE COURT: Okay. It’Il [sic] be marked in as

Plaintiff's 24.

The objection nmade at the tine the jury was instructed |acks

the necessary precision to preserve the

i ssue for

appeal .

The

pur pose underlying the requi renent that objections be preciseisto



afford the trial court an opportunity to anend the instruction

which is not possible unless the objection is specific. C & P
Telephone, supra. Appellant failed to informthe trial court of
the two specific grounds it has raised for the first tinme on this
appeal, making it inpossible for the trial court to address those
two issues. Additionally, it is clear that the trial court
bel i eved the objection to be an effort on the part of appellant to
preserve the issue in the nmotion in Iimine for appeal. Thi s,
however, was al so i ncorrect because, in order to preserve a ruling
on a notion in Iimine which seeks to preclude the adm ssion of
evidence at trial, the party chall enging the adm ssi on nust object
at the time the evidence is offered to preserve the issue for
appeal. See Reed v. State, 353 MI. 628, 643 (1999).

Appel I ant’ s previ ous objectionto the adm ssibility of General
Order 11-90, during trial, also |l acked the necessary specificity to
informthe trial court of the nature and grounds of its objection
to the jury instruction. It is obvious fromthe exchange that, at
the time CGeneral Order 11-90 was offered for adm ssion at trial,
the trial court was conpletely unaware that there had been a
hearing and ruling onits adm ssibility. Appellant’s objection, at
that point, failed to provide the trial court with any additiona
i nformati on regardi ng the grounds it argued at the noti ons heari ng.
For appellant to sinply state to the trial court, when objecting to
the jury instructions, that it is relying on the notion in limine,

knowing that the trial judge is not the judge who ruled on the
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notion, w thout nore, rendered the objection insufficient. It was
I ncunbent on appellant to neke certain the court was fully
informed. Suffice it to say that neither the objection | odged by
appellant at the time General Oder 11-90 was offered into
evi dence, nor the objectionto the jury instruction, relying onthe
grounds relied upon in the nmotion in Iimine, sufficiently inforned
the court of the grounds for the objection to the jury instruction
to preserve the issue for appeal. Appel  ant had at |east two
opportunities to inform the court of the specific grounds upon
which it objected and failed to do so. Therefore, we hold that the
i ssues raised by appellant for the first tine on this appeal
concerning the court’s instructions to the jury, were not properly
preserved for appellate review

Were the issues appellant raises regarding the court’s
instructions to the jury preserved, we woul d neverthel ess concl ude
that they are without nerit. M. Rules 2-520 (c) and (d) provide,
In pertinent part:

(c) How given. The court may instruct the jury, orally

or inwiting or both by granting requested i nstructions,

by giving instruction of its own, or by conbining any of

t hese net hods. The court need not grant a requested

instruction if the matter 1is fairly covered by

i nstructions actually given.

(d) Reference to evidence. Ininstructing the jury, the

court may refer to or sunmari ze the evidence in order to

present clearly the issues to be decided. 1In the event,

the court shall instruct the jury that it is the sole

judge of the facts, the weight of the evidence, and the
credibility of the w tness.



We have said that “a trial court nust properly instruct ajury
on a point of law that is supported by sone evidence in the
record.” Boone v. American Manufacturers Mutual Insurance Company,
150 Md. App. 201, 225 (2003). A party is generally entitled to
present his/her theory of the case through a requested instruction
when there is evidence before the jury to support the theory. I1d.
at 226 (citing Robertson v. State, 112 M. App. 366, 375 (1996)).
INn University of Maryland Medical System Corp. v. Malory, 143 M.
App. 327 (2001), enunciating the standard of review, we said:

In order to determine whether the instructions, as

provided by the trial court, rise to the level of

commandi ng reversal of the jury verdict, we nmust | ook to
the underlying objective of jury instructions. W have

previously stated that ‘I[t]he purpose of jury
instructions is to aid the jury in clearly understandi ng
the case and . . . to provide guidance for the jury's

deli berations by directing [its] attention to the |egal

principles that apply to and govern the facts in the

case; and to ensure that the jury is informed of the | aw

so that it can arrive at a fair and just verdict.’
Id. at 337, cert. denied, 368 M. 527 (2002). “The test for
whet her an instruction was proper has two aspects: (1) whether the
instruction correctly states the law, and (2) whether the law is
applicable in light of the evidence before the jury.” Johnson v.
State, 303 M. 487, 512 (1985), cert. denied, 474 U.S. 1093, 106 S.
Ct. 868 (1986) (citing Sergeant Co. v. Pickett, 285 M. 186, 194
(1979)).

W have previously held, supra, that the trial court did not
err in denying appellant’s nmotion in Iimine. Therefore, Cenera

Order 11-90 was properly admtted at trial as evidence of whether
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or not Oficer Geff was acting reasonably in the operation of the
Baltinore City Police cruiser. Because we have decided that the
evi dence was adm ssible, and the evidence was before the jury,
appel l ee was entitled to an instruction concerning General O der
11-90, and the court was required to provide an instruction to aid
the jury’ s understandi ng of the proper context for considering that
pi ece of evidence.
In that regard, the court instructed the jury as foll ows:

Now, you heard reference to general orders. Now, a
general order by the police departnent is an order
adopted or issued by the police conm ssioner setting up
standards for what the police comm ssioner expects to be
done in certain situations, and there are general orders
that cover the conpl ete ganbit of what an officer should
do or not do in a given situation

In this case there was a police departnment general order
dat ed Novenber 7th, 1990 which covered the operation of
an energency vehicle. No, this is not a statute. This
is a general order which binds the police to act in a
certain way. It's like — it’s called — well, it says
it’s a general order. 1It’s just as if the comm ssioner
had told his officers this is what | want you to do.

It is not a statute, however. Violation of a statute
that is a cause of the injury is evidence of negligence.
What you can consider this general order for is in |ight
of the general order do you find that — the officer’s
conduct, if you find that it was contrary to the general
order, was that a cause of the accident.

It’s a little different fromthe violation of a statute
because the statute does not require the vehicle to stop,
you see. The general order clearly says that if you are
operating your police vehicle in or under an energency
situation that you nust use both sirens and lights, they
nmust be activated, and that you may pass a red signal but
only after stopping to insure the safe passage of other
vehi cl es.



I n other words, what the police comm ssioner didis he —
and the reason |I’'m saying he, because we haven’t had a
femal e police comm ssioner yet, although we shoul d have,
but they’ ve all been nmales. What he had done in 1990 is
he increased the standard and it said when operating an
enmergency vehicle when crossing against any traffic
control device the driver nust bring the vehicle to a
full stop and insure the intersection is safe to enter
bef ore proceedi ng.

You may use that order in determ ning whether or not the
of ficer acted reasonably under those situations, but it
inand of itself is not evidence of negligence. Evidence
of — 1’1l get it out. Violation of a statute which is a
cause of the accident is evidence of negligence.

This isn't a statute. This is a general order by a

commandi ng of fi cer and the police comm ssioner signs al

these so it’s comng fromthe top. And it’s a statenent

by the conmm ssioner saying that we put public safety

above responding to an enmergency, and |’m going to nake

sure that you activate both your lights and your sirens

and that you stop, albeit a full stop, and it doesn’t say

how | ong you got to stop but it did say a full stop, to

insure that - the safety of other vehicles on the

r oadway.

So you can consider this with regard to whether or not

the officer was operating his vehicle in a reasonable

manner on that date in light of the general order, even

t hough he said he didn't know it.

The court’s instructions properly explain what a police
departnment general order is, and the purpose it serves. The court
then described what is contained in the general order, which was
admtted into evidence in the case. The court did not m sstate any
of the | anguage contained in General Order 11-90 and, in any event,
the jury was able to read the | anguage of the order as part of the
evidence during its deliberations. The court correctly stated that
a Ceneral Order issued by the Comm ssioner is binding upon the

menbers of the Departnment. W previously discussed the Code of
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Public Laws of Baltinore Cty 8 16-7, which vests, in the
Comm ssioner, the authority to pronul gate regul ati ons bi ndi ng upon
all nmenbers of the departnent. See also Beca v. Mayor and City
Counsel of Baltimore, 279 M. 177, 182 (1977) (“As heretofore
indicated, the legislature has invested the Police Conm ssioner
Wi th broad powers to manage the Departnent, and has provided by 8§
16-7 that rules or orders lawfully promulgated by him ‘shall be
binding on all nenbers of the Departnent.’”). The court also
instructed the jury on the scope of its consideration of Ceneral
Order 11-90. The court stated, “[y]Jou nmay use that order in
det ermi ni ng whet her or not the of ficer acted reasonably under those
situations, but it in and of itself is not evidence of negligence.”
W perceive no error inthe trial court’s statenent of the | aw
with respect to CGeneral Oder 11-90. The court did present a
summary of the CGeneral Order and, in that regard, was required to
instruct the jury that it was the sole judge of the facts, the
wei ght of the evidence and the credibility of the witnesses. The
trial court instructed the jury on those issues on at |east two
occasions, once prior to trial and again at the conclusion of the
trial. Reviewing the court’s instruction against the standard of
review we reiterated in Malory, supra, We perceive no reversible
error. The court’s instruction with respect to General Order 11-90
is designed to aid the jury in clearly understandi ng what a genera
order is and how it is to consider it. The court directed the

jury’'s attention to the legal principles that apply and govern the
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facts of the case, i.e., that a general order is not a statute, but
it may be considered in determning if the officer acted
reasonably. W hold, therefore, that the trial court did not err
in instructing the jury with respect to General Oder 11-90.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY AFFIRMED.

COSTS TO BE PAID BY THE MAYOR
AND CITY COUNCIL OF BALTIMORE.



