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Appel l ant, Garrison Thomas, was convicted of nurder and
robbery, and sentenced to life in prison. He presents two
guestions on appeal:

1. Did the trial judge err in ruling that the
State had not conmtted a discovery violation
when it disclosed to the defense counsel, one
week before the beginning of the second
trial, the existence of a statenment allegedly
made by Appellant to the arresting officer
during processing?
2. Under the facts of this case, did the
trial judge err in ruling that testinony that
Appel l ant resisted attenpts to draw his bl ood
was admi ssi bl e as evidence of “consciousness
of guilt”?
For the follow ng reasons, we shall affirmthe judgnent of the
circuit court.
FACTUAL AND PROCEDURAL HISTORY

This case arises fromthe nurder of Beverly Renee M tchel
(“the victint) in March 1995. In June 1999, appellant was tried
and convicted of the victims nurder and robbery. W affirned
his conviction in an unreported opinion. The Court of Appeals
reversed, however, holding that “the trial court erred in
admtting the testinony regarding petitioner’s refusal to submt
to bl ood testing to show consci ousness of guilt.” Thomas v.
State, 372 Md. 342, 349, 812 A 2d 1050 (2002) (“ Thomas I"). In
February 2004, appellant was again tried and convicted of the
victims nurder and robbery. The follow ng facts were gl eaned

fromthe record of the second trial.

On March 22, 1995, Ann Porter, the victinis aunt, called



Marva Mtchell, the victims nother, fromWst Virginia, and
asked her to bring sone noney to her husband, Janmes Porter.
Mtchell stopped at the Porter house in Southeast Washi ngton,
D.C., on her way home fromwork that evening, and told M. Porter
that the victimwould likely bring himsone noney that night.
Appel I ant, who was living in the basenent of the Porters’ house,
was present during the conversation.

The victimleft her nother’s house around 9:00 p.m March
22, stating that she was going hone after going to the Porters’
house to give the noney to M. Porter. According to Porter, she
arrived at his house around 9:30 p.m She woke hi m when she cane
into the house. She gave him $10, and they spoke briefly. He
stated that he watched froma w ndow as she drove away.

When the victimhad not returned to her apartnent by 10:00
a.m on March 23, 1995, her roommate reported to the police that
she was m ssing. Later that afternoon, a passerby found the
victims body in a field near a wooded area in La Plata. He
reported his finding to the Charles County Sheriff’'s Ofice.
According to Dr. Janes Locke, the Assistant State Medica
Exam ner who perfornmed the autopsy, the victimdied from
“strangul ation and blunt force injuries of the head.” In his
opi nion, the manner of death was hom ci de.

On March 24, 1995, a wonman who had heard a news story

describing the victims vehicle, a white Mtsubishi, inforned the



Metropolitan Police that she had seen the vehicle. She directed
the police to the 1100 bl ock of 10'" Street, S.E., in Washi ngton
D.C., where they located the car. According to Detective Robert
Saunders, it appeared that soneone had tried to set fire to the
inside of the car, but “it was just snoked out.” The inside of
the car had a strong snell of gasoline, and police found a
plastic jug containing liquid. A witness infornmed Detective
Saunders that the person who had been driving the car could be
found at 917 Pot omac Avenue.

At that address, the police net Novella Harris. According
to Harris, in the early norning hours on March 23, 1995, a nan
wearing a dress and a wig, and calling hinself “Cookie,” cane to
Harris’s house and asked about purchasing cocaine. Harris had
seen him before, but on the previous occasion he had been dressed
as a man and called hinmself “David.” Cookie had arrived in a
white M tsubishi, which he later refused to drive. Harris,
Cooki e, and ot hers snoked crack cocai ne throughout the day and
the followng night. At one point in the evening, Cookie
attenpted to wpe his fingerprints fromthe interior of the car
Concerned that he had not successfully renoved his fingerprints,
he decided to burn the vehicle. He and Harris went to a gas
station, where he filled a plastic jug with gasoline. Later that
night, Harris watched froma w ndow as Cookie started a fire in

the car and ran away fromit. Shortly thereafter, she saw him



throw a key on the ground, and discard a set of keys in a trash
can. He left Harris’s house around 8:00 a.m on March 24.
Harris directed police to the trash can, where they found a set
of keys, and to a field, where they found a Mtsubishi key. It
was |ater verified that the white Mtsubishi near Harris's house
was the victims car. Investigators discovered a hair froma w g
in the vehicle. They also found two sets of fingerprints inside.
One belonged to the victim The other could not be identified.

Det ectives encountered appellant at the Porters’ house on
March 24, 1995, while they were interview ng Janmes Porter. 1In
their view, appellant fit Harris’s description of Cookie. In
response to police questioning, appellant said that he was al one
on the evening of March 22, 1995, and that he had spent the night
in a bus station. Nevertheless, there were several indications
t hat appel |l ant and Cookie are the sane person, including Harris’s
identification of a photograph of appellant as “Cookie,” and
statenents by the victinmis cousin and appellant’s former wfe
that they had seen himdressed i n wonen’ s cl ot hi ng.
Additionally, police found an identification card on appellant’s
person that listed his gender as “F.”

It is unclear why the police did not arrest appellant in
1995. The | ead detective on the case was pronoted in June 1996,
and no | onger worked on the investigation. 1In the fall of 1997,

Det ecti ve Shane Know an of the Charles County Sheriff’'s Ofice



was placed in charge of the case. He was assisted by a “Cold
Case Homi ci de Squad” conprised of agents fromthe Federal Bureau
of Investigation and detectives fromthe District of Colunbia
Met ropolitan Police Departnment. According to Detective Know an,
after he “reviewed the case file,” he “felt there was sone things
that could be done with the case.” He “[i]dentified sone
addi ti onal w tnesses, spoke to them got sone additional
information[,] [r]eaddressed or re-interviewed sone of the

W t nesses involved and exam ned physi cal evidence for possible
testing.” Detective Know an’s investigation led to appellant’s
arrest in Decenmber 1998.

After a three-day trial in February 2004, the jury convicted
appel lant of first degree felony nurder, second degree specific
intent nurder, and robbery. On February 19, 2004, the court
sentenced himto life inprisonment. He noted an appeal to this
Court on March 3, 2004. Additional facts will be presented as
necessary in our discussion of the issues raised in this appeal.

DISCUSSION

|. Discovery Violation

Appel l ant argues that the State commtted a di scovery
violation when it did not informthe defense until a week before
the second trial of an alleged statenment by appellant to a
federal |aw enforcenment officer in Decenber 1998. Prior to the

trial, appellant noved to suppress testinony by Bradl ey Purscell.
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Purscell, an FBI agent who was a nenber of the “Cold Case
Hom ci de Squad,” assisted in appellant’s arrest in Decenber 1998.
In a pretrial hearing, he testified that after his arrest

appel  ant engaged himin a brief exchange:

Then, as we were transporting him and | want
to say we were wal king down a hal | way,

[ appel l ant] asked ne if | had found Jesus and
if I was a Christian, to which | replied I
was. He then stated to ne, God has al ready
forgiven me. And ny response to himwas,
that’s nice because the State of Maryl and
hasn’t.

Agent Purscell testified that he did not wite a report of

t he conversation in 1998, that he had not been subpoenaed for the
first trial, and that he only inforned the State’s Attorney of
appel lant’s statenment shortly before the hearing:

[ THE STATE]: Wen’s the first time you spoke

to a nenber of the State’s Attorney’s Ofice

about this statenent?

[ PURSCELL]: | had received a subpoena back at

nmy hone station, [Flagstaff], Arizona, and I

call ed and got the nunmber for the State’'s

Attorney, approxinmately a week ago. And

that’s when | was introduced to yourself.

[ THE STATE]: And that’s the first time you

told sonebody in the State’s Attorney’s

O fice about this statenent?

[ PURSCELL]: Correct.
According to the State, the State’s Attorney’ s office disclosed
Agent Purscell’s statenent to defense counsel the sanme day they

received it.

On cross-exam nation, Agent Purscell acknow edged that
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appel  ant had nade no reference to the charges against him but
nerely stated that God had forgiven him Asked by defense
counsel whether appellant’s statenments could have been an attenpt
to convert Agent Purscell to Christianity, he responded: “Yes.
Because as | recall he was a pastor of a church which he had in
his residence.”
Def ense counsel argued that the timng of the State’s

di scl osure of the statenent resulted in a discovery violation.
The State responded that it net its obligation to pronptly inform
the defense of new information, and that it was within the
court’s discretion to allow the testinony. The court concl uded:

Based on these circunstances and what |’ ve

heard, | do not find there’s a discovery

violation. There's no indication that this

statenent was known to the State prior to a

week ago. There's no bad faith on the part

of the State. So, as far as that goes, |

find that the State pronptly reported to

def ense counsel its intent to use the

statenent by [appellant].

Agent Purscell testified at trial with regard to his all eged

conversation wi th appell ant:

[ THE STATE]: Now at the end of processing,

did there cone a tinme when [appellant]

engaged you in what struck you as an unusual

conversation?

[ PURSCELL]: Yes; there was.

[ THE STATE]: Tell us where that happened.

* * *

[ PURSCELL]: After he had been processed
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nmyself and, | believe it was an FBI agent
that | was working with, in the process of
transporting [appellant] fromthe FBI Ofice
to the Metropolitan Police | ockup; during
that time [appellant] asked ne if | had
accepted Jesus Christ as ny Lord and Savi or
and if I was a Christian.

[ THE STATE]: Now were you aski ng hi many
guestions at that point?

[ PURSCELL]: No.

[ THE STATE]: Who initiated that conversation?
[ PURSCELL] : [ Appell ant] did.

[ THE STATE]: And what did you respond to hinf
[ PURSCELL]: | replied that yes, | was.

[ THE STATE]: What did he say next?

[ PURSCELL]: He | ooked at nme and stated words
of the effect of God has forgiven ne.

[ THE STATE]: No ot her questi ons.

On cross-exam nation, Agent Purscell acknow edged that appell ant
had not nmade reference to the charges against him but nmerely
stated that God had forgiven him

Appel I ant contends that, “[b]ecause the State’s Attorney for
Charl es County had an obligation to disclose the information,
[the state] had an obligation to nake tinmely investigation to see
if any statenents had been nade.” He asserts that the circuit
court “m sconstrue[d]” the rules of discovery in allow ng the
t esti nony.

The State responds that the rules of discovery do not



clearly require it to disclose the statenent. Mreover, even if
it was required to disclose the statenment, the State contends
that it did so pronptly, as required by the rules.

Di scovery in the circuit court is governed by Maryl and Rul e
4-263, which provides in pertinent part:

(a) Disclosure without request. Wthout the
necessity of a request, the State’'s Attorney
shall furnish to the defendant:

* * *

(2) Any relevant material or information
regarding: (A) specific searches and
seizures, wire taps or eavesdropping, (B) the
acquisition of statenents nmade by the
defendant to a State agent that the State
intends to use at a hearing or trial, and (O
pretrial identification of the defendant by a
wi tness for the State.

(b) Disclosure upon request. Upon request of
the defendant, the State’s Attorney shall:
* * *

(2) Statenents of the defendant. As to
all statements made by the defendant to a
State agent that the State intends to use at
a hearing or trial, furnish to the defendant,
but not file unless the court so orders: (A)
a copy of each witten or recorded statenent,
and (B) the substance of each oral statenent
and a copy of all reports of each oral
st at enent ;

(e) Time for discovery. The State’s Attorney
shal | make di sclosure pursuant to section (a)
of this Rule within 25 days after the earlier
of the appearance of counsel or the first
appear ance of the defendant before the court
pursuant to Rule 4-213. Any request by the
def endant for discovery pursuant to section
(b) of this Rule, and any request by the
State for discovery pursuant to section (d)
of this Rule shall be nmade within 15 days
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after the earlier of the appearance of
counsel or the first appearance of the

def endant before the court pursuant to Rule
4-213. The party served with the request
shall furnish the discovery within ten days
after service.

(g) Obligations of State’s Attorney. The
obligations of the State’s Attorney under this
Rul e extend to material and information in the
possession or control of the State' s Attorney
and staff menbers and any others who have
partici pated i n t he I nvestigation or
evaluation of the action and who either
regularly report, or with reference to the
particul ar action have reported, to the office
of the State’s Attorney.

(h) Continuing Duty to disclose. A party who
has responded to a request or order for

di scovery and who obtains further materi al
information shall supplenment the response

promptly.
W review de novo whether a discovery violation occurred. Cole v.
State, 378 Md. 42, 56, 835 A 2d 600 (2003).

Appel lant argues that the State violated its discovery
obligati ons under Maryland Rule 4-263 by failing to disclose his
statenment to Agent Purscell wuntil the week before the nptions
hearing. Maryland Rule 4-263(a)-(b) plainly requires the State to
“furnish to the defendant” information relating to “statenments nade
by the defendant to a State agent that the State intends to use at
a hearing or trial.” W will focus on the Rule’ s requirenents that

the statenent be one made to a “State agent,” and that it be a
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statenent “that the State intends to use at a hearing or trial.”?

! The State al so contends that appellant’s declaration was
not a “statenent” under Rule 4-263(a)-(b). The Court of Appeals
has stated that “[a] principal purpose of the rule is to provide
‘for the discovery of statenents which m ght possibly have been
unlawful Iy obtained.’” Johnson v. State, 360 Ml. 250, 268, 757
A.2d 796 (2000) (quoting State v. Brown, 327 Ml. 81, 92, 607 A 2d
923 (1992)). The Court has held, therefore, that adm ssions or
confessions that could not be chall enged as havi ng been
unl awful Iy obtai ned do not constitute “statenents” within the
rule. Brown, 327 M. at 94.

Brown i nvol ved an unsolicited statenent to undercover police
in the course of a drug transaction. The Court of Appeals
determined that the State was not obligated to disclose the
statenment under Maryl and Rul e 4-263 because it was not know ngly
made to a State agent or made under circunstances that could give
rise to a claimthat it was unlawfully obtai ned:

The statenment made in the instant case
is anal ogous to the statenents in Jennings|
v. State, 303 Md. 72, 492 A 2d 295 (1985)].
In both cases the statenents were nmade during
drug deals to persons who were not known to
be State agents and who were not trying to
elicit any adm ssions or confessions.

There is not the slightest suggestion before
this Court that [the undercover officer’s]
i nvol venent in the second drug transaction
was for the purpose of inducing or
deliberately eliciting Brown’ s statenent.
Rat her, Brown voluntarily nade the statenent
under circunstances involving no
interrogation or coercion. Brown, therefore,
did not and could not contend that his
statenent was acquired in violation of his
Fourth, Fifth, or Sixth Amendnent rights. W
can find no reason to conpel the State to
produce a statenment voluntarily made to an
under cover officer during a drug transaction
nmerely because it occurred after the crine
for which the defendant was charged.
Consequently, Brown’'s statements . . . are
not di scoverabl e under Ml. Rule 4-
(continued...)
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Maryland Rule 4-263(g) clarifies that the disclosure
requi renment applies to any statenent that is “in the possession or
control of the State’'s Attorney and staff nenbers and any others
who have participated in the investigation or evaluation of the
action and who either regularly report, or with reference to the
particular action have reported, to the office of the State's
Attorney.” The State’s Attorney is clearly “accountable” for
i nformati on known to police officers who neet the requirenents of
the Rule. williams v. State, 364 M. 160, 177, 771 A 2d 1082
(2001). See also Robinson v. State, 354 Md. 287, 304, 730 A 2d 181
(1999) (stating that, under Jencks®? and cCarr,® a prosecutor is

responsi ble for all seemingly pertinent facts related to the

(...continued)
263(a)(2)(B) and (b)(2).

Brown, 327 Ml. at 94-95.

In the present case, although Agent Purscell testified that
appellant initiated the conversation, and he did so w thout
havi ng been threatened or induced, there are facts that
di stinguish this case from Brown. According to Agent Purscell,
appel l ant nade the statenent after he had been arrested and after
an interviewwith police in which he “was not very cooperative.”
Appel | ant spoke to Agent Purscell as he was being transported to
“l ock-up” by Purscell and other officers present at the
Interview. Appellant was clearly aware that he was speaking to a
government agent, and he coul d conceivably have chal | enged
whet her the statenent was |awfully obtained. H s declaration was
a “statenent” under Maryland Rule 4-263(a)-(b).

2Jencks v. United States, 353 U. S. 657, 77 S. C. 1007, 1 L.
Ed. 2d 1103 (1957).

3Carr v. State, 284 Md. 455, 397 A 2d 606 (1979).
-12-



charge which are known to the police departnent who represent the
| ocal subdivisionthat has jurisdictiontotry the case’”) (quoting
State v. Giles, 239 M. 458, 470, 212 A 2d 101 (1965), rev’d on
other grounds, 386 U S. 66, 87 S. C. 793, 17 L. Ed. 2d 737
(1967)). The Court of Appeals has determned that the State's
di scovery obligations extend to information known to a
representative of another sovereign. Bailey v. State, 303 Ml. 650,
496 A. 2d 665 (1985). “Qtherw se, the purpose of [Maryland Rul e 4-
263] i s defeated where agents of a sovereign, other than Maryl and,
have been involved in investigating the case.” I1d. at 656. I n
Bailey, the Court held that the State was required to disclose
information relating to statenents nade by Bailey to a New Jersey
State Trooper. Id. at 655.

Nevert hel ess, Maryland Rule 4-263(Q) applies to an
i nvestigator who “regularly report[s]” to the State’'s Attorney’s
office, or who “ha[s] reported” “with reference to the particul ar
action.” As an FBI agent, Purscell clearly did not “regularly
report” to the State’s Attorney. Moreover, he did not report with
respect to this case until he contacted the State’'s Attorney’s
office shortly before the pretrial hearing. He testified that he
“was never subpoenaed for the first trial,” and that, after he
recei ved a subpoena for the second trial, he “called and got the
nunber for the State’s Attorney” and infornmed the State of

appellant’ s all eged statenent. Thus, statenents nmade by appel | ant
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to Agent Purscell did not fall wthin the State's disclosure
obligation until Purscell first “reported” tothe State’s Attorney.

Wth respect to the State’s intention to use the statenent at
trial, Armstrong v. State, 69 Md. App. 23, 515 A 2d 1190 (1986), is
hel pful to our analysis. In Armstrong, the defendant had been
rel eased on bail prior to his trial on charges of possession of
mari j uana and unl awf ul possessi on of a handgun. |In an “apparently
chance encounter” with a police officer, Arnstrong admtted that
the gun in question belonged to him 1d. at 31-32. The officer
did not i nformthe prosecutor of the statenent until the norning of
t he suppression hearing, at which tine the prosecutor disclosed the
statement to defense counsel. Id. at 32. At the hearing,
Arnmstrong argued that the State’s | ate disclosure of the statenent
constituted a violation of Maryland Rule 4-263. The trial court
ruled that there had been no violation, and the statenent was

admtted into evidence at Arnstrong’ s trial.

On appeal, we determned that, although disclosure was
required pursuant to Rule 4-263(b)(2), “it is not at all clear in
the first instance that there was a discovery violation.” Id. at

32. W noted that “[t]he State’s Attorney inforned the court that
he first |earned about the conversation with [the officer] that
very norning and that he disclosed it to defense counsel within 10
m nut es,” and reasoned that “[h]e obviously could not have i ntended

to use the statenment before he knew of it.” Id. at 32-33. e
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further concluded that, even if the State’'s disclosure was a
violation of the Rule, the trial court had not abused its
discretion in refusing to suppress the evidence.

In this case, the State was not aware of appellant’s statenent
to Agent Purscell until Purscell telephoned the State’ s Attorney.
The State could not have intended to use the statenent at tria
until the day it |earned of the statenent.

In our view, under the circunstances of this case, the timng
of the State’s discovery obligation is governed by Maryl and Rul e 4-
263(h): “A party who has responded to a request or order for
di scovery and who obtains further material information shal
suppl enent the response pronptly.” W viewthe State’s disclosure
of the statenent the sane day that it |learned of it as sufficiently
pronpt .

Appel | ant al so asserts that the State “had an obligation to
make tinely investigation to see if any statenents had been nade.”
Echoi ng the appellant’ s argunent in williams v. State, 152 Ml. App.
200, 831 A.2d 501, afrf’d, State v. Williams, ___ M. __ , A 2d
___(2006) (filed April 14, 2006), appellant states that “‘[w]ilful
bli ndness by the State of its discovery obligations’ should not
excuse a lack of due diligence.” He contends that, because the
statenent was in the possession of an investigator |ong before it
was disclosed to the defense, the State violated the timng

requi renents of Maryl and Rul e 4-263(e).
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In williams, a jailhouse snitch testified at trial that
WIllianms had confessed to the nurder for which he was |ater
convicted. The State had informed the defense that the informant
had received nothing in return for the information, and the
informant so testified at trial. Later, it was determ ned that the
i nformant was a paid informant of the Baltinore City Police. His
status as a paid informant was known to other nenbers of the
State’s Attorney’s office and police detectives not involved with
WIllians’s case. On appeal, we concluded that the State’'s failure
to disclose the informant’s status as a paid informant constituted
a Brady* viol ation.

The Court of Appeals affirmed our decision in williams,
hol ding that “the disclosure obligation inposed by Brady does, in
fact, apply to infornmati on possessed by other prosecutors in the
sane office.” williams, ____ M. at __ . I n addressi ng Maryl and
Rul e 4-263(g), the Court observed:

[I]t is clear from the |anguage used by the
rule that the obligations of the State's
Attorney to discl ose enconpasses three groups:
[1] the State’s Attorney, [2] his or her staff
menbers, and [3] those who are not either of
t he foregoing, but who have participated, or
are participating, in the case itself, by, for
exanpl e, participating “in the investigation
or evaluation of the action,” regularly
reporting to the State’'s Attorney’'s Ofice,

or, with respect to the case under review,
have reported to the State’'s Attorney’s

‘See Brady v. Maryland, 373 U.S. 83, 83 S. C. 1194, 10 L.
Ed. 2d 215 (1963).
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Ofice.
Id. at __ (quoting Maryland Rule 4-263(g)). The Court concl uded
that the prosecutor is responsible for disclosing discoverable
material in the possession of other mnenbers of the State’s
Attorney’s Ofice, but not necessarily information in the
possessi on of those outside the State’s Attorney’'s Ofice:

We hold that by referring only to the “State’s

Attorney and staff nenbers,” wthout any

restriction, and then including “any others,”

restricted to those with a direct present or

past involvenent with the particular action,

Rul e 4-263(g) draws a distinction between the

State’s Attorney’s Ofice and those outside

the O fice who are on the prosecution team
williams, _____ M. at

The case before us does not involve information in the
possession of an attorney or staff nenber within the State's
Attorney’'s O fice, but, rather, information possessed by a nenber
of a law enforcenent agency outside of the State’'s Attorney’s
Ofice who does not regularly report to that office. Thus, the
State did not have an obligation to disclose the information
provi ded by Agent Purscell until he first “reported” to the State’'s
Attorney, and the State’s Attorney first “intended” to use the
statement at trial. When that happened, the disclosure was
“pronptly” made. M. Rule 4-263(b)(2), (g), (h).
Appel lant directs us to williams v. State, 364 M. 160, 771

A. 2d 1082 (2001), which involved the requirenent of Maryland Rul e

4-263(a)(2)(C) that the State disclose information relating to a
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“pretrial identification of the defendant by a witness for the
State.” The State had proffered that a police officer could
descri be the physical features of a person he saw at the crine
scene, but could not identify WIlliams. The trial court allowed
the officer’s testinony. At trial, however, the officer identified
WIllians as the person at the scene.

The Court of Appeals held that the Rule applies to a pretrial
identification by a police officer, and therefore the State was
required to disclose the officer’s identification of WIllians. The
Court further determned that the State’s ignorance of the
officer’s identification of Wllianms did not relieve it of its
di scl osure obligation:

W cannot allow the State to be the
reci pi ent of the unquestionable wi ndfall that
resulted fromits own clear violation of the
di scovery rules. Contrary to the concl usions
of the trial judge, “surprise” does not excuse
or mtigate the prejudice to the defendant.

[ Maryl and Rul e 4-263(9) ] clearly
articulates that the State’'s Attorney was
accountable for information held by [the
officer], as he both “participated in the
I nvestigation” and “reported to the office of
the State’s Attorney.” . . . Therefore,
whet her the inaccurate representation was a
result of willful aforethought or inadvertence
is irrelevant because the determ nation of a
di scovery violation does not mandate inquiry
into a party’s nental state.

Nor is the effect of the inaccurate
representation neutralized sinply because the
State’s Attorney nay have | acked foreknow edge
of the ultimate testinony.

-18-



If the State’s Attorney’s lack of
know edge coul d excuse, or even nitigate the
prej udi ci al ef f ect of t he undi scl osed
information, States’ Attorneys would nost
effectively operate in a vacuum because, by
removi ng t henmsel ves fromthe privity of police
testinmony and evidence, States’ Attorneys
could slip beyond the grasp of discovery rules
by claimng ignorance, and thereby force the
defendant to enter trial unaware of the
evidence to be offered against him This is
intolerable and totally adverse to one of the
avowed purposes for the discovery rules: to
assist the defendant in preparing his defense
and prevent unfair surprise at trial.

williams, 364 Md. at 176-78 (footnote omtted).

In williams, the Court of Appeals determned that the
officer’s identification of WIllians fell wthin the State’'s
di scovery obligations because the officer had “both ‘participated
in the investigation’ and ‘reported to the office of the State’'s
Attorney.’” 1d. at 177 (quoting MI. Rule 4-263(g)). Hence, the
State’s failure to disclose the identification was a violation of

Its discovery obligations. The State’s |ack of diligence resulted

in a State “windfall” and “surprise” to the defendant at trial
Here, we find no discovery violation. It was not until Agent
Purscell inforned the State of appellant’s statenment that the State

becane obligated to disclose the infornmation to the defense, and it
conplied with that obligation pronptly in accordance with Maryl and
Rul e 4-263.

Il. Evidence of Refusal to Provide a Bl ood Sanpl e

Next, appellant raises the sane issue that resulted in the
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reversal of his first conviction — that the circuit court erred in
adm tting evidence of his initial refusal to provide a bl ood sanpl e
to police. 1In the pre-trial notions hearing, Detective Sergeant
Shane Knowl an testified that, in June 1998, when the case was still
under investigation, police obtained a search warrant authori zing
themto collect blood, saliva, and hair sanples fromappellant. He
stated that when they attenpted to obtain the blood sanple,
appel l ant “refused to voluntarily give them W had to basically
hol d hi m down and coll ect the sanples.” Wen police needed to get
a second sanple, however, appellant’s “response was we were | ust
going to hold him down and take it anyway, so he gave it to us
[willingly].”

Appel l ant argued, inter alia, that Detective Know an's
testinmony did not raise an inference that he had resisted to
conceal evidence or because of a consciousness of guilt, and that
the prejudicial effect of the evidence substantially outweighed its
probative val ue. The court decided to reserve its ruling on
appellant’s notion to suppress, stating, “I want to hear the
testinmony that actually cones out of trial.”

Det ective Know an testified at trial with regard to the bl ood
sanpl e:

[ THE STATE]: And ultimately you got a search
war r ant ?

[ KNOALAN] :  Yes.

[ THE STATE]: Signed by a judge?
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[ KNOALAN] :  Yes.

[ THE STATE]: And as far as the person of
[ appel l ant] go — was concerned, what did that
aut hori ze you to do?

[ KNONLAN] : Col l ect hair, saliva, blood, just
DNA and physical evidence fromhim

[ THE STATE]: And when did you try to [e]ffect
that search warrant?

[ KNOALAN]: That was in June of 1998. June
26t h, | believe.

[ THE STATE]: And was [appel | ant] found rel ated
to that search warrant?

[ KNOALAN] :  Yes.

[ THE STATE]: And tell us what conversation you
had wth [appellant] about that search
war r ant .

[ KNOALAN] : When I made  cont act with
[appellant], he was in an interview room at
the Cold Case Homcide Unit in Washington,
D.C., their headquarters buil ding.

| entered a roomin an attenpt to gain
cooperation in obtaining the sanples fromhim
| explained the search warrant that was in
reference to [the victinis] death and that |
was investigating that now. That the search
warrant was signed by a judge and he was
legally bound to give us these itens.
Vol untary would be ny choice, but we would
have to take themforcibly if not.

[ THE STATE]: Did you tell himexplicitly which
case you were working on?

[ KNOALAN] :  Yes.
[ THE STATE]: And you told himwhat?

[ KNONLAN] : | told himthis was in reference to
[the victims] death.
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[ bj ection by defense counsel. %]

[ THE STATE]: Al right, Sergeant, you told him
that the judge had authorized it, you
preferred cooperation but if he didn't
cooperate, what?

[ KNONLAN] : That we would basically forcibly
t ake those itens.

[ THE STATE]: Wat happened?

[ KNOALAN] : When | explained it to him again,

| tried to lay it out as sinply as possible
that you can either voluntarily give themto
us or we will take them His remark to nme was
you ain't getting them So | stepped out of

the roombriefly and reentered the roomwth
several other detectives and FBI agents. And
basically held [appellant] while a forensic
nurse that we had brought with us collected
t hose itens.

[ THE STATE]: What happened when you tried to
hol d hi m down?

*The State remi nded the court that it had reserved its
ruling on appellant’s notion to suppress. Asked the basis for
appel l ant’ s objection, counsel replied: “lI have to figure out
what | said at notions now.” She then incorporated and adopted
appellant’s argunents in the notions hearing. The court stated:
“I"’mgoing to allow the testinony based upon that piece
(unintelligible) as far as prejudicial (unintelligible).” To
whi ch defense counsel responded: “Ckay. And can | have a
continuing objection to his blood resistance issue?” The court
answered: “Absolutely.”

Appel | ant therefore raised before the trial court the issues
that he now argues on appeal — that the evidence did not support
i nferences of intent to conceal evidence or consci ousness of
guilt, and that the prejudicial effect substantially outweighed
the probative value. Although the court referred to only the
prejudi ce prong, an issue is preserved for our reviewif “it
plainly appears by the record to have been raised in or decided
by the trial court.” Ml. Rule 8-131(a). The State does not argue
non- preservati on.

-22-



[ KNOALAN] : We eventual | y handcuf fed hi mand he
was struggling. W took himto the ground and
we actually took the blood froma vein in his
forearmwhile he was still handcuffed.

[ THE STATE]: Wo took the blood? A cop?

[ KNOALAN] :  No.
The forensi c nurse exan ner, Don Penitser
was hi s nane.

[ THE STATE]: Is this sonebody who's |icensed
to practice nursing?

[ KNOALAN] : Correct.
It was sonebody that works with us here
in Charles County, we brought wth us.

[ THE STATE]: So after that first sanple was
t aken, what happened?

[ KNOALAN] : The forensic nurse realized that
t he bl ood vial that was used had an expiration
date that had passed. And he brought that to

ny attention. W were in the headquarters
building of D.C  Police. They have an
evidence lab on, | believe the sixth floor,

and had a valid blood vial there. W obtained
a new blood \vial and then approached
[ appel lant] with the request to take another
bl ood vi al .

[ THE STATE]: What happened?

[ KNONLAN]: | explained, again, that the
expiration date was bad. | believe the
forensic nurse exam ner spoke briefly about
the same issue, about the blood vial being
expired, that he didn’'t think it was going to
be a problem but we wanted to have the nost
accurate evi dence col |l ect ed.

So, again, | requested again can we take
this voluntarily or not.

[ THE STATE]: What happened?

[ KNOALAN] : He responded that if | don't agree
you' Il just hold me down and take it anyway,
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so he conplied at that point.

[ THE STATE]: Did you take other sanples from
hi nf
[ KNOALAN] :  Yeah.

Hair, | believe, or at |east attenpted.
He had an al nost shaved head at that point.

[ THE STATE]: Did he give you any further
difficulties?

[ KNOALAN] :  No.
As t o whet her appel |l ant’ s conduct denonstrates a consci ousness
of guilt, the court instructed the jury as foll ows:

You have heard evidence that [appellant]
may have attenpted to suppress evidence in

this case. Such conduct is not enough by
itself to establish guilt but may be
consi dered as evidence of guilt. It may be

notivated by a variety of factors sone of
which are fully consistent with i nnocence.

You nust first deci de whet her [appellant]
attenpted to suppress evidence in this case.
If you find that [appellant] attenpted to
suppress evidence in this case, then you nust
deci de whet her this action shows a
consci ousness of qguilt.

In closing argunent, the State contended that appellant
resisted the blood test “because he thinks there is sonething” in
t he bl ood sanple that would connect himto the crine. The State
noted that, at the tinme the police obtained the sanple, it was not
known that it would cone back negative, and argued that “innocent
people don't” fight the police in resistance to a request for a

bl ood sanpl e. Def ense counsel countered that appellant was

i ndignant that the police wanted a blood sanple because he had
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previously cooperated with their investigation and it had been
three years since the nurder. The defense al so pointed out that
appellant conplied with the police request after his initial
resi stance, and that the blood test ultinmately did not connect him
to the crine.

Appel I ant argues that the evidence of his initial refusal to
cooperate wth police shoul d have been excl uded because it does not
support inferences of a desire to conceal evidence or consci ousness
of guilt. In addition, he argues that the probative value of the
evi dence was substantially outwei ghed by the potential for unfair
prej udi ce.

Det ective Know an’ s testinony was properly admttedonly if it
was rel evant. “*Rel evant evidence’ means evidence having any
tendency to make the existence of any fact that is of consequence
to the determ nation of the action nore probable or |ess probable
than it would be wthout the evidence.” Mil. Rule 5-401.

Cenerally, “all relevant evidence is adm ssible. Evidence that is
not relevant is not admssible.” M. Rule 5-402. “Determ nation
of relevancy ordinarily is left to the sound discretion of the
trial court, but may be reversed upon cl ear showi ng of an abuse of
di scretion.” Martin v. State, 364 M. 692, 705, 775 A 2d 385
(2001).

In Thomas I, the Court of Appeal s explained the | aw regardi ng

the relevance of the testinony at issue in this case:
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Thomas,

A person’s behavior after the conm ssion
of a crinme may be adm ssible as circunstanti al
evidence from which guilt my be inferred
This category of circunstantial evidence is
referred to as “consci ousness of guilt.”
Conduct typically argued to show consci ousness
of guilt includes flight after a crinme, escape
from confinement, use of a false nane, and
destruction or conceal nent of evidence.

A person’s post-crinme behavior often is
consi dered relevant to the question of guilt
because t he particul ar behavi or provi des cl ues
to the person’s state of m nd. The reason why
a person’s post-crinme state of mnd may be
relevant is because, as Professor Wgnore
suggested, the comm ssion of a crime can be
expected to |eave sone nmental traces on the
crimnal.

Appl yi ng our accepted test of rel evancy,
“guilty behaviour should be admssible to
prove guilt if we can say that the fact that
the accused behaved in a particular way
renders nore probable the fact of their

guilt.” As is the nature of circunstantia
evi dence, the probative value of “guilty
behavi or” depends upon the degree of

confidence with which certain inferences may
be drawn.

The relevance of the evidence [in this
case] as ci rcunstanti al evi dence of
petitioner’s guilt depends on whether the
followng four inferences can be drawn: (1)
from his resistance to the blood test, a
desire to conceal evidence; (2) froma desire
to conceal evidence, a consciousness of guilt;
(3) from a consciousness of guilt, a
consci ousness of guilt of the nurder of [the
victim; and (4) froma consci ousness of guilt
of the nmurder of [the victinm, actual guilt of
t he murder.

372 Md. at 351-56 (citations omtted).
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Cenerally, “once an appellate court rules upon a question
presented on appeal, litigants and | ower courts becone bound by t he
ruling, which is considered to be the |law of the case.” Scott v.
State, 379 M. 170, 183, 840 A . 2d 715 (2004) (footnote omtted).
Moreover, “[n]Jot only are |ower courts bound by the |law of the
case, but ‘[d]ecisions rendered by a prior appellate panel wll
general ly govern the second appeal’ at the sanme appellate | evel as
well.’” Id. at 184 (quoting Hawes v. Liberty Homes, 100 M. App.
222, 231, 640 A .2d 743 (1994)). The State argues that appellant is
precluded fromraising this issue by the doctrine of |aw of the
case. \We disagree.

Appel lant’ s appeal from his first conviction resulted in a
reversal by the Court of Appeals because there was insufficient
evidence in the record from which the jury could have drawn the
third required inference. The Court determ ned that Know an had
“never testified as to what, if anything, police told petitioner as
to the reason why they wanted his bl ood. Mreover, the State never
entered the search warrant into evidence.” Thomas, 372 Ml. at 357.
Thus, the jury could not have drawn the required inference, “from
a consci ousness of guilt, a consciousness of guilt of the nurder of
[the victin].” Id at 356.

Appel | ant now argues that there is insufficient evidence from
which the jury could have drawn the first inference, “from his

resistance to the blood test, a desire to conceal evidence,” or the
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second i nference, “from a desire to conceal evi dence, a

consci ousness of guilt.” 1Id. at 356. The Court of Appeals did not
consi der these issues in the first case. It stated:
It is the . . . third prong, from

consci ousness of guilt to consciousness of

guilt concerning the crine charged, that in

the instant case is particularly inportant.

The question in this case is whether the

evi dence of petitioner’s refusal to submt to

the drawing of his blood was connected

sufficiently wth the nurder charge and

whet her its probative val ue was outwei ghed by

any unfair prejudicial effect.
Id. at 354, 356. The Court did not address whether there was
sufficient evidence fromwhich the jury coul d have drawn the ot her
three required inferences.

W begin with appellant’s contention that evidence of his
resi stence does not support an inference of “a desire to conceal
evidence.” 1Id. at 356. He argues that his reaction to attenpts by
the police to collect the blood sanple “is subject to nore than one
interpretation that would be <consistent wth innocence.”
Specifically, he suggests that his conduct could have been the
result of “fear, concern for health, or religious scruple,” or
anger at the timng and manner in which the police had “invad| ed]
the privacy of his house and person.” He also notes that the bl ood
sanpl e did not connect himto the nurder.

In Thomas I, the Court di scussed the four inferences necessary

to establish the relevance of evidence of flight, as stated in

United States v. Myers, 550 F.2d 1036 (5th Cr. 1977). These
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i nferences constitute a step-by-step inferential process beginning
with the defendant’s conduct to his actual guilt of the crine. The
first, nost elementary inference is “fromthe defendant’s behavi or
to flight.” Myers, 550 F.2d at 1049. Flight does not necessarily
connect the defendant to the crime in any way; it nerely
establishes that he was aware of the crinme or the police
i nvestigation, and that he consciously “ran away.” As conmentators
have not ed:

It is one thing when a person suddenly turns

and runs or drives off in reckless haste when

accosted by | aw enforcenent officers who nake

their identity known and advise him he is

under arrest. It is quite another thing when

t he evidence shows only that the accused was

di scovered in another jurisdiction sonetine

after the crine, or that he had nmade plans to

depart or was hard to find or late returning

hone, or reluctant to face police.
1 Christopher B. Mueller & Laird C. Kirkpatrick, Federal Evidence
8§ 85 (2d ed. 1994 & Supp. 2004) (footnotes omtted). Patently, the
difference is that in the first exanple, the evidence supports the
i nference that the suspect consciously sought to avoid the police,
i.e., flight. 1In the other exanples, the evidence does not support
such an inference. The inference of flight does not conclusively
connect the defendant to the crinme, but is nerely the first step in
the inferential process of connecting his actions to his guilt of
the crinme. Myers, 550 F.2d at 1049 (stating that the first stepis

an inference “from the defendant’s behavior to flight,” and the

final step is an inference of the defendant’s “actual guilt of the
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crime charged”).

In Snyder v. State, 361 Ml. 580, 596, 762 A 2d 125 (2000), the
Court of Appeals applied the four-part Myers test to a defendant’s
failure to inquire into the status of the investigation of his
wife's murder for seven years after her death. The Court stated
that the first prong required an inference “fromthe failure to
inquire, satisfaction of the case not being solved or actively
pursued.” Snyder, 361 Md. at 596. The Snyder Court ultimately
hel d that the failure to inquire was “too anbi guous and equi vocal ”
to support any of the inferences. The Court reasoned, Id.:

At best, the adm ssion of the evidence invites
the jury to speculate. The jury is asked to
presune that the petitioner’'s failure to
inquire is probative of the absence of a
| oving rel ati onshi p between the petitioner and
his wife . . . . These assunptions and
specul ations | ack probative val ue where, as in
this <case, the State has presented no
testinmony or evidence, fromthe investigating
authorities or any other source, either as to
t he general response of fam |y nenbers during
a nurder investigation or of any specific
responses or types of inquiries mnade by
menbers of the Snyder famly in this
particul ar case. Mor eover , the State
presented no evidence that the petitioner was
requested by the authorities to inquire
regularly and certainly, it produced no
evidence that the petitioner voluntarily
stated that he would regularly inquire.

In Thomas I, the Court stated that the first prong of the
rel evance test requires an inference “from[appel |l ant’ s] resi stance
to the blood test, a desire to conceal evidence.” Thomas, 372 M.

at 356. “Evidence” is “[s]onmething (including testinony, docunents
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and tangi bl e obj ects) that tends to prove or disprove the existence
of an alleged fact.” Black’s Law Dictionary 576 (7th ed. 1999).
Thus, the first prong of the test can be satisfied if the jury
could infer from appellant’s resistance a desire to conceal his
bl ood fromuse by the police in their investigation. To have such
a desire, appellant would have to be aware that the police sought
the bl ood sanple “to prove or disprove the existence of an all eged
fact,” in this case, that they wanted a sanple of his blood to tie
himto the victims nmurder. The inference m ght be inperm ssible
I f, as appell ant now suggests, his resistance was not based on his
desire to conceal the blood, but, rather, was the result of sone
ot her notive, such as fear, anger, or religious belief.

Based on the circunstances, the jury could have properly
inferred a desire to conceal evidence. Detective Know an’s
testi nony established that appell ant was nade aware that the police
sought the bl ood sanple in conjunction with their investigation of
the victims nurder. Appellant was very famliar with the case, as
he had been personally acquainted with the victimand her famly,
and the police had interviewed himseveral tinmes as part of their
i nvestigation. Moreover, Detective Know an testified that the
police infornmed appellant that they had a warrant permtting them
to collect the sanple, and that if he did not conply, they would
obtain the sanple by force. Neverthel ess, appellant stated “you' re

not getting them” and physically resisted the drawing of his
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bl ood.

Appel lant’s contention on appeal is that he could have
resisted for any one of a nunber of innocent reasons. That
argunent relates to the second prong of our analysis. Appellant’s
knowi ng resistence to police requests for a blood sanple is
sufficient to allowthe jury to infer fromhis conduct a desire to
conceal evidence.

We turn, then, to the question of whether the evidence of
appel l ant’ s conduct was sufficiently connected with a consci ousness
of guilt to satisfy the second prong of the relevancy test.® In
nost of the cases that have addressed the issue, our appellate
courts have affirmed the adm ssion of evidence introduced to
support an i nference of consci ousness of guilt. W have consi dered
the refusal to conply wth lawful requests in a police
i nvestigation in other factual situations.

In Marshall v. State, 85 MI. App. 320, 583 A 2d 1109 (1991),
we addressed the fact that Marshall had shaved his pubic hair after
he was arrested on rape charges. It was unclear whether he did so
before or after the court order that he provide a pubic hair
sanpl e, but he had clained that his purpose was to protect hinself

fromlice in jail. W stated that “[i]t is well settled that

®Al t hough appel | ant does not clearly argue that the second
I nference identified in Thomas I was not satisfied, he contends
that the evidence does not support an inference of “consci ousness
of guilt.”
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evi dence of conduct of the accused subsequent to a crimnal charge
is adm ssible if relevant to prove a consciousness of guilt.
Interference with police investigation is recognized as conduct
whi ch may evidence a consciousness of guilt.” Id. at 324. e
concl uded that, although “such evidence is not conclusive of the
accused’s ‘guilt in and of itself, . . . it is one of the factors
to be considered in establishing guilt and consciousness of
guilt.”” 1d. at 325 (quoting Bedford v. State, 317 Ml. 659, 664,
566 A .2d 111 (1989)).

In Myers v. State, 48 M. App. 420, 427 A 2d 1061 (1981), we
affirmed the adm ssion of testinony by a police officer that Mers
had resisted being fingerprinted after his arrest. W stated that
“*[v]arious nodes of conduct have been held to be tacit adm ssions
or evidence of the consciousness of quilt,”” including “‘the
refusal to provide an exenplar for conparison purposes.’” Id. at
424 (quoting Sewell v. State, 34 MI. App. 691, 695, 368 A 2d 1111
(1977)) .

Federal courts have also held that resistance to police
requests for evidence could support an inference of consciousness
of guilt. See United States v. Jackson, 886 F.2d 838, 846 (7th
Cr. 1989) (stating that “evidence of the defendant’s refusal to
furnish witing exenplars, |ike evidence of flight and conceal nent,
i s probative of consciousness of guilt”); United States v. Terry

702 F.2d 299, 313-14 (2d Cr. 1983) (holding that evidence that
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defendants refused to permt investigators to obtain palmprints
was adm ssible to show consciousness of guilt). Appellate courts
in sister states have held that evidence of the refusal to provide
a blood sanple is admissible to support an inference of
consciousness of quilt. California v. Farnam, 47 P.3d 988, 1022
(Cal. 2002) (stating that evidence that the defendant initially
resisted providing blood and hair sanples, despite a court order
that he do so, was adm ssible to show consciousness of guilt);
Illinois v. Edwards, 609 N E 2d 962, 966 (lIl. App. C. 1993)
(stating that “Defendant’s initial refusal to submt to blood
testing has sonme tendency to indicate a consci ousness of guilt and
is therefore relevant and generally adm ssible”).

The Court in Thomas I confirmed that *“evidence of
consci ousness of guilt has long been allowed as evidence in the
courts of this State and universally is admtted in courts around
the country.” Thomas, 372 Md. at 353. The Court noted, however,
that “courts have nonet hel ess recogni zed t he danger with respect to
this category of evidence and i ncreasingly have becone cautious in
evaluating it. Several cases seemto recognize such evidence as
potentially unreliable and unfairly prejudicial.” 1d at 353-54
(citing United States v. Howze, 668 F.2d 322, 324 (7th Cr. 1982);
United States v. Myers, 550 F.2d 1036, 1049 (5th Cr. 1977); Miller
v. United States, 320 F.2d 767, 770 (D.C. Cr. 1963); Weaver v.

Alabama, 678 So.2d 284 (Ala. 1996); Louisiana v. Lee, 381 So.2d 792
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(La. 1980); Vermont v. Onorato, 762 A. 2d 858, 859 (Vt. 2000)). The
Thomas I Court observed that the Suprenme Court of the United States

has sai d: [ We have consistently doubted the probative value in
crimnal trials of evidence that the accused fled the scene of an
actual or supposed crinme.’” Thomas, 372 M. at 354 (quoting Wong
Sun v. United States, 371 M. 471, 483 n.10, 83 S. C. 407, 9 L.
Ed. 2d 441 (1963)).

In Snyder, supra, the Court stated that, to be relevant, the
evi dence would have to support the second inference, “from the
satisfaction of the case [of Snyder’'s wfe' s nurder] not being
sol ved or actively pursued, a consciousness of guilt.” Snyder, 361
Ml. at 596. The Court determned that the evidence was “too
anbi guous and equi vocal to support [the required] inferences.” The
Court reasoned that, “[a]t best, the adm ssion of the evidence
invites the jury to speculate.” 1Id. The State had presented no
evidence as to how famly nenbers generally respond to rmurder
i nvestigations or how other fam |y nenbers responded in this case,
or that they had requested that Snyder inquire about the
investigation or that he had promised to do so. Under those
ci rcunst ances, the Court held that it was inproper to pernmit the
jury to assume “that the petitioner’s failure to inquire is
indicative of a guilty conscience.” Id.

I N Connecticut v. Jones, 662 A 2d 1199 (Conn. 1995), a case

relied upon by appellant, the Court held that evidence that Jones
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refused to submt blood, hair, and saliva sanples did not support

an i nference of consciousness of guilt.

Under the facts and circunstances of this
case, where the defendant, on the basis of his
religious beliefs, and with sone success, took
proper advantage of our legal process to
chal l enge the state’'s efforts to conpel the
taki ng of nontestinonial evidence, where the
defendant allowed [an investigator] to take
the evidence wi thout the need to use physi cal
conpul sion and where the results of the tests
on the evidence have absolutely no probative
val ue of the defendant’s guilt, the court may
not instruct the jury that it may draw the
inference that the defendant’s conduct is
evidence of a guilty conscience.

Id. at 1216.

W believe that the facts in Snyder and Jones differ in
i nportant ways fromthe facts before us. 1In Snyder, the defendant
did nothing to thwart the investigation. In Jones, the evidence
supported a religious basis for the defendant’s refusal, and he
provi ded the evidence w thout the need for physical force. The
defense in Jones did not rest solely on the fact that the results
of the tests were not probative of defendant’s quilt. To be
relevant, it is not necessary that evidence of this nature
concl usively establish guilt. Thomas, 372 Md. at 351. The proper
inquiry i s whether the evidence could support an inference that the
def endant’ s conduct denonstrates a consciousness of guilt. 1d. at
356. If so, the evidence is relevant and generally adm ssible.

Id.

In this case, appellant was famliar with the crinme under
i nvestigation. Detective Knowan testified that he explained to
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appellant that the investigators had a warrant based on their
i nvestigation of the victinmis nmnurder. According to Detective
Know an, appellant sinply stated, “you ain't getting them” and

police had to take the first blood sanple by force.

Knowl an’s testinony as to statenents by appellant regarding

his religious beliefs is as foll ows:

[ DEFENSE COUNSEL] : When the arrest took pl ace,
do you renenber [appellant] talking at all
about his religious background?

[ KNOALAN]: During the arrest and during the
search warrant | heard sone very brief
general i zed conments about religion or God or
sonmething to that [effect], but nothing
specific.

[ DEFENSE COUNSEL]: And did you put any of
these in conversation notes that you made to
put in the case file?

[ KNOALAN] :  No.

Agai n, there was nothing specific and it
just didn’'t seemrelevant at the tine.

[ DEFENSE COUNSEL]: Did any of the other,

ei ther agents or officers on the scene at the
time of the arrest, report to you that

[ appel | ant] had made certain statenents?

[ KNOALAN] :  No.
[ DEFENSE COUNSEL]: No further questions.

Al t hough there may be innocent reasons, including religious
reasons, why a suspect mght resist a blood test, there is no clear

evidence that appellant resisted a blood test for a religious

-37-



reason. Consequently, the court was not required to withhold the
evidence from the jury. It was therefore not an abuse of
discretion for it to admt the evidence and i nstruct the jury that,
“[1]f you find that [appellant] attenpted to suppress evidence in
this case, then you nust decide whether this action shows a

consci ousness of guilt.”

Finally, appellant contends that, even if the evidence was
relevant, the unfair prejudice of the testinony outweighed its
probative value. He conplains that “[t]he violent imge of five
of fi cers hol di ng down appel l ant in order to take his bl ood may have
led the jury to believe that Appellant was a vi ol ent person capabl e

of this brutal nurder.”

Under Maryl and Rul e 5-403, rel evant evi dence “may be excl uded
if its probative value is substantially outweighed by the danger of
unfair prejudice.” “This inquiry is left to the sound discretion
of the trial judge and will be reversed only upon a clear show ng
of abuse of discretion.” Malik v. State, 152 Ml. App. 305, 324,
831 A.2d 1101 (2003).

The testinony of appellant’s resistance to the taking of a
blood sanple was relevant to support an inference of his
consci ousness of qguilt. In our view, any possible prejudicia
effect of appellant’s struggle to avoid the drawi ng of blood did
not so clearly outweigh the probative value of the evidence so as
to render the circuit court’s adm ssion of the evidence an abuse of

di scretion.
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JUDGMENT AFFIRMED.

COSTS TO BE PAID BY APPELLANT.
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