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East Park Limted Partnership (“East Park”), the appellant,
chal I enges a judgnment of the Circuit Court for Anne Arundel County
in favor of four of its former limted partners (“Wthdraw ng
Partners”), the appellees, in a declaratory judgnent action. The
Wt hdrawi ng Partners are Barbara Larkin; Val eere Sass, as Trust ee;
Rosemary Krupnick; and the Charles L. Helferstay Residuary Trust.
They sought a declaration that they properly had exercised a
statutory right to wwthdraw as limted partners and an injunction
against a capital call issued by East Park’s general partner
Joseph Della Ratta. They al so sought paynent of the “fair val ue”
of their partnership interests in East Park, pursuant to Ml. Code
(1975, 1999 Repl. Vol.), section 10-604 of the Corporations &
Associ ations Article (“CA’) and, alternatively, a declaration that
East Park had been di ssol ved.

The circuit court ruled that the Wthdraw ng Partners properly
withdrew as limted partners and, on that basis, permanently
enjoined the capital call. It also ruled that East Park was
di ssol ved as a matter of | aw, on account of certain actions of M.
Della Ratta. On appeal, the Court of Appeals granted certiorari on
iIts own initiative before the case was decided in this Court, and
reversed the circuit court’s order requiring the dissolution of
East Park. It affirmed the circuit court’s other rulings. See
Della Ratta v. Larkin, 382 M. 553 (2004). The Court vacated the

judgnment of the circuit court and remanded the case to that court



for a determ nation of the fair value of the Wthdraw ng Partners’
limted partnership interests.
After a two-day trial, the circuit court determ ned that the
collective fair value of the Wthdrawing Partners’ interests was
$3, 045,431, and entered judgnent in their favor in that anount.
The Wthdrawing Partners requested an award of prejudgnent
I nterest, which the court deni ed.
On appeal, East Park presents three questions for review,
whi ch we have comnbi ned and rephrased:
l. Did the circuit court err by declining to apply
| ack of control and | ack of marketability discounts
in determining the fair value of the Wthdraw ng
Partners’ partnership interests?

Il. Did the circuit court commt reversible error by
barring certain testinony of one of East Park's
Wi t nesses??

The Wthdraw ng Partners noted a cross-appeal. They raise the

foll owi ng i ssue, which we al so have rephrased:

lEast Park franed the issues as foll ows:

“l. What does the statutory term‘fair value’ nmean as it
is enployed in the text of [CA section 10-604]?

“2. Didthe Trial Court err by holding that, as a matter
of law, no discounts for lack of marketability and | ack
of control are appropriate?

“3. Didthe Trial Court commt reversible error when it
barred testinony as to nmatters affecting the ‘fair val ue’
of the [Wthdraw ng Partners’] partnership interests in
East Park [] as of Septenber 29, 2002, because the events
took place after the date of val uation?”
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1. Did the circuit court err or abuse its discretion
by refusing to award prejudgnent interest??

For the follow ng reasons, we shall affirmthe circuit court’s
judgnent in part, vacate it in part, and remand the case for

further proceedi ngs not inconsistent with this opinion.

FACTS AND PROCEEDINGS

In 1969, East Park was formed under the nane “Trinity Joint
Venture,” for the purpose of developing and owning a shopping
center in northern Anne Arundel County. M. Della Ratta was (and
is) the sole general partner. The shopping center, nanmed “Park
97,” began operations in the md-1970s. By 2002, it consisted of
205,000 square feet of retail space, and housed tenants such as
Wal Mart, G ant Foods, Fashion Bug, Pizza Hut, and Mobil Q.

Trinity Joint Venture was reorganized in 1981. At that tine,
It had thirteen limted partners. In 1992, the nanme of the
partnershi p was changed to East Park.

In the ensuing years, the makeup of East Park changed. The

interests of three of the Iimted partners were bought out by the

2The Wthdrawing Partners franed the issue as foll ows:

“Whet her the trial court erred in failing to award the
W t hdraw ng Partners prejudgnment interest on the val ue of
their partnership interests fromthe date of w thdrawal
where after the date of wthdrawal, the substanti al
profits and cash flows attributable to the [Wthdraw ng
Partners’] interests were retained by [East Park] and
di stributed or allocated to the remaining partners?”
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other limted partners, and one |limted partner’s interest was
transferred to a fam |y trust.

Four of the limted partners died. Their interests were
transferred to their heirs or |l egatees. |In three such cases, the
deceased partner’s wi dow becane a limted partner, and in one such
case, the deceased partner’s famly trust becane a limted partner.
These four |imted partners are the Wthdrawing Partners in the
i nstant case. They hold a 20. 797% aggregate i nterest in East Park.

In 1992, East Park obtained financing fromAegon (USA) Realty
Advi sors, Inc. (“Aegon”). East Park signed a $9, 000, 000 prom ssory
note, payabl e to Aegon, which was secured by a nortgage on Park 97.
The note’s nmaturity date was January 1, 2003.

As the maturity date approached, M. Della Ratta determ ned
that East Park would not be able to make paynment on the note.
I nstead of refinancing the |oan, he decided to issue a capital
call, due Septenber 30, 2002. By letter of March 1, 2002, he
informed the |imted partners that they were to contribute, pro
rata, the $7,528,499 bal ance due on the note. The Wt hdraw ng
Partners opposed the capital call. They responded by giving tinely
witten notice of their intention to withdraw fromEast Park as of
Sept enber 29, 2002, pursuant to CA section 10-603(b), and denmandi ng
that they be paid the “fair value” of their partnership interests,

under CA section 10-604.



M. Della Ratta denied that the Wthdrawing Partners had a
right to withdraw, and accel erated t he due date of the capital cal
to Septenber 1, 2002.

On May 28, 2002, inthe Crcuit Court for Anne Arundel County,
the Wthdrawi ng Partners filed the instant suit for declaratory and
injunctive relief, and for “fair value.” They sought a declaration
that they had a statutory right to withdraw, an injunction barring
the capital <call, and paynent of the fair value of their
partnership interests. They later amended their conplaint to seek
di ssolution of East Park on the ground that M. Della Ratta had
transferred his general partnership interest in East Park to a
trust for tax avoi dance purposes.

The Wthdrawing Partners noved for summary judgnent on the
Issues of their statutory right to wthdraw and East Park’s
pur ported di ssol ution. They al so noved for a prelimnary injunction
to stay enforcenent of the capital call.

On August 30, 2002, the circuit court issued a prelimnary
i njunction, enjoining the capital call until trial. In a separate
order issued the sane day, it granted partial summary judgnent to
the Wthdraw ng Partners, declaring that they had a statutory right
to withdraw from East Park, effective Septenber 29, 2002. The
court then bifurcated the case into a liability phase and a reli ef

phase.



Trial on liability took place from January 22 to January 24,
2003. On March 28, 2003, the court issued a nenorandum opi ni on and
order permanently enjoining the capital call; finding that M.
Della Ratta had breached his fiduciary duty tothe limted partners
and had acted in bad faith; and further finding that, because M.
Della Ratta had transferred his entire general partnership interest
into a trust, East Park had no general partner and was thus
di ssolved as a matter of |aw. Because the court’s earlier ruling
about the Wthdrawing Partners’ right to wthdraw was thereby
rendered noot, no trial was held on the issue of relief.

East Park appealed the circuit court’s decisionto this Court.
As noted above, before we decided the case, the Court of Appeals
granted certiorari on its own initiative.

On August 20, 2004, the Court of Appeals filed an opinion
hol ding that the circuit court correctly had determ ned that the
Wthdrawing Partners had a statutory right to wthdraw, and
therefore correctly had enjoined the capital call. The Court
further held, however, that East Park was not dissolved as a matter
of law, because an anti-assignnent clause in the partnership
agreenent made M. Della Ratta’s attenpted transfer of his interest
void from its inception. Accordingly, the Court vacated the
judgnment of the circuit court and remanded the case for further
proceedi ngs. The only issue | eft pending, then, was the fair val ue

of the Wthdrawi ng Partners’ interests in East Park.



On remand, there was a trial on the issue of relief, i.e.
“fair value.” Both the Wthdrawing Partners and East Park
presented expert testinony on that topic. One of the Wthdraw ng
Partners’ experts, real estate appraiser M Ronald Lipnan,
testified that the fair market val ue of the Park 97 shoppi ng center
— the partnership’s only asset — was $19, 500, 000.3* Another of
their experts, WIlliam Bavis, CP. A, testified that, after
accounting for East Park’s liabilities, its “going concern” val ue
was $14, 643,606. He opined that, based on their 20.797% aggregate
interest, the fair value of the Wthdrawing Partners’ collective
i nterest was $3, 045, 431.

East Park i ntroduced i nto evi dence a Maryl and St at e Depart nent
of Assessnents and Taxati on assessnment for the real estate tax year
begi nning July 1, 2002, val uing Park 97 at $13,895,500. It did not
present any expert witness testinony on the issue of the fair
mar ket value of Park 97. East Park’s expert wtness, Joel
Charkatz, C. P.A , testified that the fair value of the Wthdraw ng
Partners’ interests in East Park was | ess than the amount testified
to by M. Bavis, because discounts should be applied for |ack of
control and |ack of narketability. In particular, M. Charkatz
testified that, because the Wthdrawing Partners hold only a

mnority interest in East Park, and thus do not have control over

The Wthdrawi ng Partners al so introduced evidence that M d-
Atl antic Realty Trust was ready, willing, and abl e to purchase Park
97 for $19.5 mllion.



managenment of the partnership, a 25% lack of control discount
shoul d apply. He further testified that, because mnority
i nterests are undesirable and there is no ready market for the sale
of an interest in a limted partnership, a 31.27% |ack of
mar ket abi ity di scount al so should apply.

On March 24, 2005, the court entered separate judgnments in
favor of the Wthdrawing Partners, totaling $3, 045, 431. In a
menor andum opinion, the court explained how it reached its
decision. First, it found that the fair market value of Park 97
was $19, 500, 000. Next, it added to that figure any cash on hand.
It then subtracted the partnership’s liabilities, whichit foundto
be $4, 856,994. That produced $14,643,606, a figure that the court
agreed wwth M. Bavis was the net value of East Park as a going
concern. The court then turned to the question of the fair val ue
of the Wthdrawing Partners’ interests. “Fair value” is not
defined in CA section 10-604. The court found the phrase anbi guous
and | ooked beyond the plain | anguage of the statute to determ ne
its neaning. It found no useful legislative history, nor any
casel aw directly on point.

The court determned that “fair value” is not “fair nmarket
value.” It considered principles of statutory construction and t he
| anguage of the Court of Appeals in Della Ratta, supra, 382 M.
553. In pertinent part, the court wote:

Had the legislature intended the term*“fair val ue”
to mean “fair market value,” it would have used the
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|latter term which is a clearly understood expression
defined by countless cases and found throughout the
Annot at ed Code.

The only Maryl and appel | at e deci sion to di scuss [CA
section 10-604] is the one in this very case. There, the
Court of Appeals stated: “The distribution upon
wi thdrawal referred to in [CA section] 10-604 would be
pai d by the partnership, not by a third-party purchaser
or individual partners . . . Harnonized, [CA sections]
10- 603 and 10-604 essentially allow a partner to ‘cash
out’ his or her equity before the partnership
termnates.” Della Ratta, [ supra,] 382 Mi. at 576. The
Court of Appeals drew a distinction between the right to

“cash out” under [CA section] 10-604 and ot her provi sions
contained in East Park’s Partnership Agreenent -
where a partner woul d receive paynent froma third party
or from other partners. This | anguage |leads to the
conclusion that it would be erroneous to view the
val uation of a withdrawing partner’s interest fromthe
perspective of a third party such as would be done in a
fair market val ue analysis. Instead, the val uation mnust
be viewed from the perspective of the wthdraw ng
partners who are surrendering their interests back to the
part ner shi p.

The court went on to consider the term*“fair value” as used in
CA section 3-202. That statute provides that, in the event of a
fundanmental corporate change, a dissenting sharehol der has the
right to withdraw from the corporation, and demand and receive
payment of the fair value of his or her stock. Relying on out-of-
state cases, the court stated, “Fair value, in the dissenting
shar ehol der context, has been stated to require that the dissenting
sharehol der be paid for his or her proportionate interest in a
goi ng concern, or the intrinsic value of the sharehol der’s econom c
interest in the corporate enterprise. The determ nation should be

made by taking the going concern value of the corporation as a



whole, as opposed to the value of the individual shares.”
(Citations omtted.)

The court quoted fromone of two Maryland cases that discuss
the “fair value” of a dissenting shareholder’s stock -- Warren v.
Balt. Transit Co., 220 Md. 478 (1959).% In that case, the Court of

Appeal s observed:

The real objective is to ascertain the actual worth of
that which the dissenter |oses because of his
unwi Il lingness to go along wth the <controlling
stockhol ders, that is, toindemify him The textwiters
and cases agree generally that this is to be determ ned
by assum ng that the corporation will continue as a goi ng
concern-not that it is being liquidated-and on this
assunption by appraising all material factors and
el enents that affect value, giving to each the weight
i ndi cated by the circunstances, including the nature of
the business and its operations, its assets and
liabilities, its earning capacity, the investnent val ue
of its stock, the market val ue of the stock, the price of
stocks of like character, the size of the surplus, the
anmount and regularity of dividends, future prospects of
the industry and of the conpany, and good wll, if any.

Id. at 483.

Inits presentationto the circuit court, East Park had relied
on Warren, and Creel v. Lilly, 354 M. 77 (1999), to argue the
proposition that fair val ue does not equal |iquidation val ue, which
is essentially the ampbunt at which the court would arrive if it
cal cul ated 20. 797%of East Park’s total val ue and did not apply any
di scount s. In Creel, supra, the personal representative of a

deceased partner’s estate sought liquidation of the partnership’s

“The other Maryland case is American General Corp. v. Camp,
171 Md. 629 (1937).
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assets. The Court of Appeals observed that, under the Uniform
Partnership Act, a partnership automatically is dissolved upon the
death of a partner unless the partnership agreenent provides
ot herwi se. The Court held, however, that the surviving partners
coul d decide to continue the partnership and buy out the deceased
partner’s interest by paying his estate his proportionate share of
t he partnership. It further held that, while the estate could
demand an accounting as of the date of dissolution, it could not
force the partnership to liquidate its assets. Rather, the value
of the deceased partner’s interest could be calculated fromthe
assets and liabilities of the corporation, and the capital
contributions of each of the partners.?®

Returning to the case at bar, in the circuit court’s
menor andum opinion, it responded to East Park’s |[|iquidation
argunent, stating, “A liquidation can occur under a variety of
scenarios that range from fair market value to a distress sale.
However, the term‘liquidation’” generally inplies that the sal e of
the entity's assets wll net less than if the entity were sold as
a going concern.” The court continued,

It istrue that the Creel and warren courts rejected

a ‘liquidation theory’ as the basis for valuing a
partner’s interest. However, [East Park’ s] argunent

*The Court determined that, while the value of the interest
m ght include other intangibles wused 1in <calculating the
partnership’s fair market val ue, such as goodwi |l or the val ue of
the partnership as a going concern, none applied in that case.
Creel, supra, 354 Md. at 106-07.
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obscures the facts of this case. It nust be renmenbered

t hat East Park’s business consists of nothing nore than

ownership of the real estate. Unli ke a business that

| oses val ue when it ceases to operate because of the | oss

of goodwi Il or other intangible assets, this particul ar

busi ness has no value other than the value of its

underlying fixed assets. Under the facts of this case,

there is no distinction between I|iquidation value and
goi ng concern value. The fair value of the partnership

interests equal[s] the anmobunt that the partners woul d

receive if East Park sold its sole asset in an arns

| engt h transaction.

The court observed that, because the dissenting sharehol der
statute is nmeant to protect shareholders from being conpelled to
participate in a course of conduct they find objectionable, its
application is relevant, by analogy, in a case such as this, in
whi ch the general partner breached his fiduciary duties to the
limted partners and forced themto withdraw in order to avoid an
oppressive capital call. Therefore, just as in the dissenting
sharehol der cases, the fair value of the Wthdrawi ng Partners
interests in this case should equal a proportionate share of the
val ue of East Park as a going concern.

The court also noted that, while the Revised Uniform
Partnership Act (“RUPA”), codified at CA section 9A-101, et seq, isS
not directly applicable to this case, it shows the legislature’'s
intent not to apply discounts in determning the value of a
partnership interest when one withdraws fromthe partnership.

The court went on to distinguish an Chio case cited by East

Park. It explained that Conti v. Christoff, 2001 WL 1199056 (Onhio

Ct. App. 2001), is unlike the case at bar because, although Chio
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has a statute identical to CA section 10-604, the Chio trial court
interpreted “fair value” by looking to another Chio statute that
enpl oys the phrase “fair cash value.” Because no Maryland statute
i ncl udes such a phrase, and because Chio’s definition of fair cash
value mrrors the definition of fair market val ue (which the court
had already determined did not equal fair value), the court
concl uded that the Conti case was inapposite.

The court rejected East Park’s assertion that | ack of control
and |lack of marketability discounts should apply. It took into
account that, in dissenting sharehol der cases, the mpjority of
states do not apply those discounts in determning fair value. The
court observed that the Wthdrawi ng Partners’ interests would not
be sold on the open narket. It stated, “If the discounts were
applied, the remaining partners would end up acquiring the
interests of the withdrawi ng partners for | ess than they were worth
if those interests had remained in the hands of the w thdraw ng

partners.” The Court concluded that, “under the circunstances of

this case, it is not appropriate to apply such discounts in order
to determ ne the value of the interests of the withdraw ng partners
under [CA section] 10-604.” (Enphasis in original.) It therefore
awar ded the Wthdrawi ng Partners the fair market val ue of East Park

nultiplied by their percentage interest (20.797%, or $3,045,431.°

The court entered four separate judgnents agai nst East Park:
$1, 789, 200 i n favor of Barbara Larkin; $556,091 in favor of Val eere
(conti nued. . .)
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Finally, the court turned to the Wthdrawi ng Partners’ request
for prejudgnment interest. It observed that, generally, the
deci sion whether to award prejudgnent interest is discretionary.
Prejudgnent interest will be awarded as a matter of right, however,
when “an obligation to pay is certain, definite and |iquidated by
a specific date prior to judgnent so that the wthholding of
paynment deprives the creditor of the use of the noney.” The court
found that the value of the Wthdrawi ng Partners’ interests was not
ascertai nabl e before trial and, because CA section 10-604 does not
specifically provide for prejudgnment interest, the Wthdraw ng
Partners were not entitled to it.

After judgnent was entered, on April 13, 2005, the parties
executed a “Stipul ati on, Agreenent and Consent Regardi ng Judgnent,”
in which East Park agreed that the fair value of the Wthdraw ng
Partners’ interest was at | east $969, 022 (resulting fromuse of the
assessed val ue of Park 97 and application of |ack of marketability
and minority discounts); and that it would pay that amount, plus
interest fromthe date of judgnent, to the Wthdraw ng Partners.

W shall include additional facts as necessary to our

di scussi on of the issues.

STATUTORY FRAMEWORK

5C...continued)
Sass; $466,765 in favor of the Charles L. Helferstay Trust; and
$233,375 in favor of Rosemary Krupnick. The judgnments total
$3, 045, 431.
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In Maryland, prior to 1981, the Uniform Partnership Act
(“UPA”) governed all partnerships, whether general or |imted, when
no partnership agreenent was in place. CA 8 9-101 et seqg. In
1981, the General Assenbly enacted the Revised Uniform Limted
Partnership Act (“RULPA’), which took effect in 1982. See 1981 M.
Laws, ch. 801 (codified at CA 8 10-101 et seq.). The provisions of
the UPA still applied to limted partnerships, unless inconsistent
with or nodified by the RULPA. CA § 10-108.

In 1997, the Ceneral Assenbly enacted the RUPA, which was
phased in so as to conpletely replace the UPA as of January 1,
2003. 1997 Md. Laws, ch. 654.°

The | aw t hat governs this case is the UPA, unless inconsistent
with or nodified by the RULPA. Della Ratta, supra, 382 Mi. at 568.
Because only the RULPA addresses the right of alimted partner to
wi thdraw fromthe partnership and receive “fair value” for his or
her partnership interest, it is only that law with which we are
directly concerned.

Specifically, the RULPA provides, at CA section 10-603(b):

Alimted partner may wi t hdraw on not | ess than 6 nont hs
prior witten notice to each general partner at the
general partner's address on the books of the limted
partnership if the follow ng conditions are net:

(1) The limted partnership was forned before Cctober 1,
1998;

I'n 2001, the Commi ssioners on Uni form State Laws promnul gat ed
a new version of the ULPA, which has not been adopted in Maryl and.
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(2) On Cctober 1, 1998, the partnership agreenent of the
[imted partnership did not specify in witing the tine
or the events on the occurrence of which a limted
partner may wthdraw or a definite time for the
dissolution and the wnding up of the Ilimted
partnership; and

(3) The limted partnership did not amend its partnership
agreenent on or after OCctober 1, 1998 to specify in
writing the tine or the events on the occurrence of which
alimted partner may withdraw or a definite tinme for the
di ssolution and winding up of the limted partnership.

The RULPA further provides, at CA section 10-604:
Except as otherwi se provided in this subtitle, on

wi t hdrawal any wi thdrawi ng partner is entitled to receive

any distribution to which the partner is entitled under

t he partnershi p agreenment and, if not otherw se provi ded

in the partnership agreenent, the partner is entitled to

receive, within a reasonable time after withdrawal, the

fair value of the partner’s partnership interest in the

limited partnership as of the date of withdrawal, based

on the partner’s right to share in distributions fromthe

limted partnership.
(Enmphasi s added.)

“Fair value” is not defined in the RULPA, and no Maryl and case
addresses the neaning of the phrase in the context of limted
part ner shi ps. The only direct guidance on the subject is the
observation of the Court of Appeals in this case, that
“[ h] arnoni zed, [CA sections] 10-603 and 10-604 essentially allow a
partner to ‘cash out’ his or her equity before the partnership
termnates.” Della Ratta, supra, 382 M. at 576.

The phrase “fair value” appears in three sections of the

Corporations and Associations Article that concern dissenting

shar ehol ders. See CA 88 2-602, 3-106, 3-202. As noted above, when
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a corporation undergoes certain fundanental change, a dissenting
shar ehol der who neets certain requirenments has the right to receive
the “fair value” of his or her shares. The Maryl and appellate
courts have not consi dered whet her discounts should be applied in
di ssenti ng sharehol der cases. The mpjority of states that have
consi dered the issue have concluded that discounts do not apply.
See Lawson Mardon Wheaton, Inc. v. Smith, 160 N.J. 383, 401 (1999)
(observing that “equitabl e considerations have led the majority of
states and commentators to concl ude that nmarketability and mnority
di scounts shoul d not be applied when determ ning the fair val ue of
di ssenting sharehol ders’ stock”); Friedman v. Beway Realty Corp.,
87 N Y.2d 161, 170 (1995) (noting that “a mnority discount has
been rejected in a substantial majority of other jurisdictions”);
see also 2 AVERI CAN LAWI NSTI TUTE, PRI NCI PLES OF CORPORATE GOVERNANCE: ANALYSI S
AND RECOMMENDATIONS 8 7.22(a) (1994 & Supp. 2005) (stating that fair
value “should be the value of the [dissenting sharehol ders’]
proportionate interest in the corporation, wthout any di scount for
mnority status or, absent extraordinary circunstances, |ack of
mar ket abi lity”); MoeL Bus. Corp. AcT § 13.01(4) (2003) (stating that
“fair val ue neans the val ue of the corporation’s shares determ ned

wi t hout discounting for lack of marketability or mnority

status”).
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Finally, the RUPA, which does not apply to this case but may
provi de sone gui dance, states that when a partner is “dissociated”
froma partnership,

[t] he buyout price of [his or her] interest is the anount

that woul d have been distributable to the dissociating

partner . . . if, on the date of dissociation, the assets

of the partnership were sold at a price equal to the

greater of the |liquidation value or the value based on a

sale of the entire business as a going concern wthout

t he di ssoci ated partner and the partnershi p were wound up

as of that date.

CA 8 9A-701(Db).

DISCUSSION

I.

East Park’s principal contention on appeal is that the circuit
court erred as a matter of lawin calculating the fair value of the
Wthdrawi ng Partners’ interests by multiplying the fair narket
val ue of East Park by their percentage interests. |t argues that

the court essentially “liquidated East Park on paper,” contrary to
the Maryl and casel aw hol ding that partnership interests should be
val ued as though the partnership were a going concern. Wil e East
Par k does not argue that the circuit court should have used a fair
mar ket value analysis in valuing the Wthdrawing Partners’
interests, it argues that the court should have applied the

mnority and marketability discounts that are pertinent to a fair

mar ket val ue anal ysi s.
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East Park further maintains that the dissenting sharehol der
cases offer a poor analogy to this case because corporation | aw,
unli ke partnership law, allows shareholders to receive the fair
value of their shares only when the corporation undergoes a
fundanmental change. Limted partners, on the other hand, may
wi thdraw at any tinme, provided they neet the requirenents of CA
section 10-603. East Park argues, “This fundanental di sconnection
between [CA] Section 10-604 and the purpose of Objecting
St ockhol der St atutes, nmakes the phil osophi cal underpinning for the
statutory phrase ‘fair value' different for each.”

The Wthdrawi ng Partners respond that the circuit court did
not |iqui date East Park on paper; rather, it valued the partnership
as a goi ng concern, and then awarded the Wthdrawi ng Partners their
pro-rata share of that total. They argue that fair val ue does not
nmean fair market value and that the dissenting sharehol der cases
are the nost rel evant authority on the subject of fair value. They
mai ntai n that the purpose of CA section 10-603 is the sane as that
of the dissenting sharehol der statutes - to protect individuals
from being forced to engage in a course of conduct they find
objectionable - and that, in both situations, the entity is
purchasing the interest of the individuals. For the sanme reasons
di scounts are not appropriate in those cases, they are not

appropri ate here.
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The Wthdrawi ng Partners point out that, while the RUPA does
not govern the case at bar, it is noteworthy nonetheless that it
does not allow for discounts when a partner dissociates. They
mai ntain that the RUPA “reflects the | egislature’s current view of
how to fairly determne the price to be paid a wthdraw ng

partner,” and this is relevant to the neaning of fair value in CA
section 10-604.

The Wthdrawi ng Partners further respond that the circuit
court did not refuse to apply discounts as a matter of |aw, but
determ ned that, under the facts of this case, discounts were not
appropriate. They argue, “A proper reading of [the circuit court’s
opinion] is that [the court] considered the application of
di scount s, reviewed the appellate decisions from other
jurisdictions, and found those decisions that did not favor the
application of discounts in cases such as this to be persuasive.”
Because the court considered the dissenting sharehol der cases from
ot her states, the RUPA, and the expert testinony on fair value, its
deci sion was supported by conpetent and naterial evidence.

We agree with the Wthdrawi ng Partners that the “fair val ue”
of alimted partner’s interest is a question of fact to be deci ded
by the trier of fact. The phrase is not defined in the Maryl and
Code, and the session | aws note that “the determ nation of the fair
value of the withdrawing partner’s interest may be difficult.”

1981 Md. Laws, ch. 801. Di scounts should be consi dered, but not
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necessarily applied, in arriving at fair val ue. Had the GCeneral
Assenbly wused the phrase “fair narket value,” which appears
t hroughout the Code and is a well-defined concept, we night hold
ot herw se. We think, however, that the l|legislature used “fair
value” in order to |leave particular valuation decisions, such as
the application of discounts, up to the courts. Qur conclusionis
inline wth Maryland s di ssenting sharehol der cases hol di ng t hat
the nmethod used in determ ning the fair value of shares is specific
to each case. See Warren, supra, 220 M. 478; Am. Gen. Corp.,
supra, 171 Md. 629. Therefore, we shall reviewthe circuit court’s
val uation decision for clear error. Liberty Mut. Ins. Co., 154 M.
App. 604, 609 (2004).

The circuit court’s fair value finding was supported by
conpetent and naterial evidence and, therefore, was not clearly
erroneous. See Cannon v. Cannon, 156 Ml. App. 387, 404, aff’d, 384
M. 537 (2004) (explaining clearly erroneous standard). Expert
testinmony, which the court credited, established that the fair
mar ket val ue of Park 97, East Park’s only asset, was $19, 500, 000;
the going concern value of East Park was $14,643,606; and the
aggregate fair value of the Wthdrawing Partners’ interests was
$3, 045, 431. East Park did not present any expert w tness testinony
on the fair market value of Park 97. Further, the circuit court
apparently did not find the testinony of East Park’s expert, M.

Charkatz, to be persuasive on the question of fair val ue. M.
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Charkatz testified that he was not famliar with CA section 10-604,
and essentially equated fair value with fair nmarket val ue.

M. Bavis's testinony as to fair value, which the circuit
court adopted, is supported by the casel aw on the question of fair
val ue, which we shall now discuss.

First, although we agree with East Park that the partnership
entity should be valued as a goi ng concern, see Warren, supra, 220
Ml. at 483, we do not agree that the circuit court failed to do
this and inproperly “liquidated East Park on paper.” When a
partnership is liquidated, or “wound up,” its assets are sold, its
debts are paid, and any surplus is distributed to the partners in
proportion to their partnership interests. See CA 8 9A-807. The
partners do not receive the value of certain assets, including
future incone potential, that they mght have received had the
partnership entity been sold as a going concern. In sone cases,
however, the partnership’ s liquidation value and its goi ng concern
val ue may be exactly the sane.

In this case, East Park has but one partnership asset - the
Park 97 shopping center. The going concern value thus was based
solely on the fair market value of Park 97, and the partnership's
cash and liabilities. Because the shopping center could continue
to produce i ncone even in a |liquidation, East Park’s goi ng concern

value and its |liquidation value m ght be the sane.
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Wil e East Park relies heavily upon Creel, supra, 354 Ml. 77,
that case does not mandate that a partner who wi thdraws from an
ongoi ng partnership nay never receive the sane distribution he
woul d have had the partnership been liquidated. It sinply holds
that, when a partner | eaves, he nay not denmand that the partnership
actually be liquidated. In fact, in Creel, the representative of
t he deceased partner’s estate recei ved approxi mat el y what she woul d
have received had a |iquidation occurred, because the partnership
di d not possess any intangi ble assets. Although East Park argues
that the circuit court in this case inproperly |iquidated the
partnership on paper, it fails to appreciate that, just as in
Creel, East Park’s going concern value did not differ fromits
I i quidation val ue. Wiile the Wthdrawing Partners may have
recei ved the sanme anount of noney they would have received in a
l'i quidation of East Park, that does not nean that they did not
receive the value of their interests in East Park as a going
concern.

Second, East Park’s argunents in favor of discounting the
partnership interests are not persuasive. As the Court of Appeals
observed in this very case, CA sections 10-603 and 10-604 allow a
limted partner to “cash out” his or her equity in the partnership
before the partnership term nates. The paynent upon w t hdrawal
under CA section 10-604 “woul d be paid by the partnership, not by

a third-party purchaser or individual partners.” Della Ratta,
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supra, 382 M. at 576. In other words, CA section 10-604
contenplates that a withdrawi ng partner’s interest will not be sold
on the open market but rather will be absorbed by the partnership
entity.

The di ssenti ng shar ehol der cases fromstates that do not apply
di scounts for mnority and lack of marketability recognize this
di stinction. For instance, the Montana Suprene Court has expl ai ned
t hat

[a]l ppl ying a discount is inappropriate when the

shareholder is selling her shares to a mgjority

shar ehol der or to the corporation. The sale differs from

a sale to a third party and, thus, different interests

nmust be recognized. Wen selling to a third party, the

val ue of the shares is either the sane as or less than it

was in the hands of the transferor because the third

party gains no right to control or nmanage the

corporation. However, a sale to a majority sharehol der

or to the corporation sinply consolidates or increases

the interests of those already in control. Therefore,

requiring the application of a mnority discount when

sellingtoan “insider” would result inawndfall to the

transferee.
Hansen v. 75 Ranch Co., 288 Mont. 310, 325 (1998). See also Arnaud
v. Stockgrowers State Bank of Ashland, 268 Kan. 163, 169-70 (2000)
(holding that mnority and marketability discounts do not apply
when the purchaser is the corporation or a majority sharehol der);
Brown v. Allied Corrugated Box Co., 91 Cal. App. 3d 477, 485-86
(1979) (sane).

Furt hernore, courts have recogni zed that “[t] he application of
a discount toa mnority shareholder is contrary to the requirenent

that the conpany be viewed as a ‘going concern,’” Cavalier 0il
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Corp. v. Hartnett, 564 A 2d 1137, 1145 (Del. 1989), and that “the
application of a mnority discount . . . deprives mnority
sharehol ders of their proportionate interest in a going concern.”
Pueblo Bancorporation v. Lindoe, Inc., 37 P.3d 492, 496 (Col o. App.
2001) (citing Friedman, supra, 87 N Y.2d 161). This is so because
t he i ndividual s are not receiving what they woul d have recei ved had
the entire entity been sold on the open narket. |Instead, they are
recei ving what they would have received had only their interests
been sol d, which is not what actually occurs. The Suprene Judi ci al
Court of Maine observed:

The val uation focus under the appraisal statute is not

the stock as a coomodity, but rather the stock only as it

represents a proportionate part of the enterprise as a

whol e. The question for the court becones sinple and

direct: What is the best price a single buyer could

reasonably be expected to pay for the firm as an
entirety? The court then prorates that value for the
whol e firmequally anong all shares of its common stock
In re Valuation of Common Stock of McLoon 0Oil Co., 565 A.2d 997,
1004 (Me. 1989).

We disagree with East Park’s position that the dissenting
sharehol der cases offer a poor analogy to the wi thdrawal of a
limted partner. That sharehol ders may wi t hdraw only under certain
ci rcunstances, but limted partners may withdraw at any ti me, nakes
no difference in our analysis. |In both situations, the individuals
are exercising a statutory right to withdraw froman entity, and

the entity is absorbing the interests of those individuals. See CA

88 3-202, 10-604. Had the legislature intended to place
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restrictions on a limted partner’s right to withdraw, it could
have. The Wthdrawing Partners should not be penalized for
exercising their statutory rights.

East Park’s argunent is particularly unpersuasive given the
facts of this case, i.e., that the Wthdrawi ng Partner’s w thdrew
from the partnership because of M. Della Ratta s breach of
fiduciary duties. As the circuit court explained, “[t]he ai mof

the Dissenting Shareholder Statute is simlar to [ CA section]
10-604[,] that is, to ‘cash out’ the interests of the dissenting
shareholders in order to avoid conpelling the shareholders to
participate in a corporate course they find objectionable. 1In the
case at bar, [CA section] 10-604 has been invoked by [the
Wt hdrawi ng Partners] for the sane purpose.”

The reasoni ng enpl oyed in dissenting sharehol der cases is on
point. The application of discounts is appropriate only under a
fair market value analysis, that is, in determ ning what price a
willing buyer would offer, and a willing seller would accept, on
the open market. See, e.g., Bern-Shaw Ltd. P’ship v. Mayor & City
Council of Baltimore, 377 M. 277, 302-03 (2003). Here, the
application of discounts would wunjustly enrich the renaining
partners of East Park because they woul d receive the distributions
attributable to the Wthdrawing Partners’ interests; yet, as the
circuit court aptly pointed out, “the remaining partners would end

up acquiring the interest of the withdrawi ng partners for | ess than
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they were worth if those interests had remai ned i n the hands of the
wi t hdrawi ng partners.”

Because no open market transaction takes place when a partner
withdraws froma |imted partnership, we hold that, ordinarily,
di scounts should not be applied. W also note that, under the
RUPA, di scounts shoul d not be used. Accordingly, the circuit court
did not err in its determnation of the fair value of the

Wthdraw ng Partners’ interests in East Park.

II.

East Park also contends that the circuit court commtted
reversible error when it barred M. Della Ratta s testinony about
events that took place after the Septenber 29, 2002 val uati on date.
Its attorney proffered that M. Della Ratta would have testified
that Anne Arundel County would not agree to East Park’s proposed
real i gnnent of East Park Drive, which is near Park 97; that Wal Mart
had i nfornmed himthat it intended to “go dark,” nmeaning that it was
going to vacate the prem ses but continue paying rent; and that
percentage rent figures for certain other tenants, including G ant
and Pizza Hut, were either flat or declining.

East Park argues that, although the Wthdrawi ng Partners’
interests were to be valued as of the date of withdrawal, M. Della
Ratta’'s testinmony on these points was rel evant because it would
discredit the Wthdrawing Partners’ experts’ opinions about the

val ue of East Park. It also argues that the Wthdraw ng Partners
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opened the door to this testinony by taking the position that the
application of discounts would create a windfall to East Park. In
ot her words, they “created a situation in which the finder of fact
becane entitled to know whether there are actual reasons in the
real world why the predicted ‘windfall’” m ght not be so certainto
occur.”

The Wthdrawi ng Partners counter that “fair market val ue [of
Park 97] is determ ned maki ng reasonabl e assunpti ons based on facts
known as of the valuation date and that facts and events that
subsequently occur have no bearing on the fair market val ue as of
the valuation date.” They argue that because East Park has not
shown that the court’s rejection of the proffered testinony was
“mani festly wong” and “substantially injurious,” the court did not
abuse its discretion. Furthernore, the proffered testinony
regarding the County’s and WAl Mart’s intentions was inadm ssible
hear say.

The testinony proffered by East Park as to events that
occurred after Septenber 29, 2002, was not independently rel evant,
as CA section 10-604 expressly states that fair value is to be
determned “as of the date of wthdrawal.” See Mi. Rule 5-401
(defining relevant evidence as “evidence having any tendency to
make the existence of any fact that is of consequence to the

determination of the action nore or |ess probable than it woul d be
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w thout the evidence”) (enphasis added). The only potential
rel evance the testinony had was as i npeachnent evi dence.

The Maryland Rules allow a party to attack the credibility of
a witness by the use of “extrinsic evidence contradicting a
witness's testinony.” Rule 5-616. |In the instant case, East Park
coul d have introduced evidence tending to show that M. Lipnman’s
and M. Bavis's opinions were not credible, based on the facts that
reasonably could have been known to them as of the date of
valuation. East Park could not, however, attenpt to contradict
their testinony by introducing facts that were not known by anyone
until after that date. See Okerlund v. United States, 365 F.3d
1044, 1051-52 (Fed. GCir. 2004) (finding no error in district court
refusing to admt evidence that expert’s valuation prediction
turned out to be wong). Wile East Park was free to point out
that a | ease provision allowed WAl Mart to “go dark,” it could not
i ntroduce evidence that, after the valuation date, soneone from
Wal Mart had stated that the store intended to “go dark.”

Expert opinions as to valuation are not always correct; they
are merely reasonable predictions based on certain assunptions.
That those predictions may one day be proved wong does not nean
that they were unreasonable at the tinme they were nmade. See Ithaca
Trust Co. v. United States, 279 U. S. 151, 155 (1929) (“[ Val ue]
depends largely on nore or |ess certain prophecies of the future;
and the value is no less real at that time if later the prophecy

turns out false than when it comes out true.”)

29



Furthernore, the Wthdraw ng Partners did not open the door to
adm ssion of evidence of subsequent events by taking the position
that the remaining partners might receive a windfall; East Park
could rebut that position only by show ng why, on the date of
valuation, the remaining partners would not receive a wndfall.
Accordingly, the circuit court did not abuse its discretion in
refusing to admt the proffered testinony. See Tuer v. McDonald
112 Md. App. 121, 136 (1996), arfr’d, 347 M. 507 (1997) (circuit
court’s exclusion of evidence based on |ack of relevancy revi ewed

for abuse of discretion).

III.

In their cross-appeal, the Wthdraw ng Partners contend that
the court inproperly denied their request for prejudgnent interest.
They argue that, while the allowance of prejudgnent interest
usually is left to the discretion of the trier of fact,
“prejudgnment interest may be recovered as a matter of right where
the noney has actually been used by the other party.” They assert
that, because East Park retained all cash flow and profits that
were directly attributable to their partnership interests during
the litigation, their “financial interests were used by [ East Par k]
for nonetary gain,” and therefore they were entitled to prejudgnent
Interest as a matter of right.

Alternatively, the Wthdraw ng Partners argue that the circuit

court abused its discretion in refusing to award prejudgnent
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interest, because it was inequitable to allow East Park to retain
all cash flow and profits while sinmultaneously del ayi ng paynent of
fair val ue beyond a reasonable tinme after withdrawal. Furthernore,
t he ci rcunst ances surrounding their withdrawal, i ncluding M. Della
Ratta’ s breach of fiduciary duties, weigh in favor of an award of
prej udgnent interest.

In response, East Park argues that prejudgnent interest is
avai l able as a matter of right only “when the obligation is fixed
and certain.” In this case, the fair value of the Wthdraw ng
Partners’ interests was uncertain until the day of the judgnent.
Mor eover, East Park previously had attenpted to pay the Wt hdraw ng
Partners what it believed to be the fair value of their interests,
and the Wthdrawing Partners had refused to accept that anount.
Therefore, their role in prolonging the litigation weighs agai nst
an award of prejudgnment interest, and the court did not abuse its
di screti on.

The Court of Appeals discussed prejudgnment interest in Ver
Brycke v. Ver Brycke, 379 MI. 669 (2004). It stated:

The i nternedi at e appell ate court correctly observed t hat

pre-judgnment interest as a matter of right is the

exception rather than the rule, see Buxton v. Buxton, 363

Ml. 634, 770 A.2d 152 (2001), and that “‘[w] hether a

party is entitled to pre-judgnent interest generally is

| eft tothe discretion of the fact finder.'” Ver Brycke,

150 Md. App. [623,] 656, 822 A 2d [1226,] 1246 [2003]

(citing I.w. Berman Props. v. Porter Bros., Inc., 276 M.

1, 24, 344 A 2d 65, 79 (1975)). As we explained in

Buxton, “[p]re-judgnment interest is allowable as a matter

of right when ‘the obligation to pay and the anmount due
had becone certain, definite, and liquidated by a
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specific date prior to judgnent so that the effect of the
debtor's w t hhol di ng paynent was to deprive the creditor
of the use of a fixed anpbunt as of a known date.’” 363
Ml. at 656, 770 A.2d at 165 [(quoting First Virgini a Bank
v. Settles, 322 M. 555, 564 (1991)].

Id. at 702-03. The Court al so has stated that prejudgnent interest
“conpensates the judgnent creditor for his or her inability to use
t he funds that shoul d have been in his or her hands at sone earlier
ti me and usual |y does not depend on what the debtor m ght have done
wth the noney.” Buxton, supra, 363 M. at 652 (enphasis in
original).

Here, the fair value of the Wthdrawi ng Partners’ interests
was disputed, to sone extent, until the circuit court’s judgnent
was entered. A portion of that judgnent has been undi sputed for a
significant period of time, however. As we shall explain, the
Wthdrawi ng Partners were entitled to an award of prejudgnent
interest on that anount.

East Park’s initial positionthat the Wthdrawi ng Partners did
not have a statutory right to withdraw no | onger had any nerit once
the Court of Appeals held that they did. At that point, the
paynment of fair value was mandated by CA section 10-604, and East
Park had to concede that it owed the Wthdrawi ng Partners at | east
some anmount for their interests. In its trial brief, East Park
asked the circuit court to find that the value of the partnership
entity was $13, 895,500, based on the assessed value of Park 97;

that a lack of marketability discount of 25% and a mnority
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di scount of 31.27% should be applied to the Wthdraw ng Partners’
interests; and that the fair value of the Wthdraw ng Partners
interests was $969, 022. Thus, East Park did not dispute that it
owed the Wthdrawing Partners at |east $969, 022. Throughout the
circuit court proceedings, East Park maintained that it owed that
anount, and that is the amobunt that it already has paid to the
Wthdrawi ng Partners pursuant to the “Stipul ation, Agreenent and
Consent Regardi ng Judgnent.”

Because the obligation to pay at |east $969, 022 was “certain,
definite, and liquidated” fromthe tine the case was remanded by
the Court of Appeals, the Wthdraw ng Partners were entitled to
prejudgnent interest on that portion of the judgnent for that
period of tine. See Ver Brycke, supra, 379 M. at 702. Thi s
result is sound, given that CA section 10-604 requires that fair
val ue be paid “within a reasonable tine after withdrawal” and, even
t hough East Park conceded it owed at | east $969, 022, it did not pay
the Wthdrawing Partners that anmount wuntil after judgnment was
entered, approximately 2 and one-half years after the date of
wi t hdrawal . The Wt hdraw ng Partners shoul d be conpensat ed for the
| oss of use of those funds during that tinme. See Bruxton, supra,
363 Md. at 652.

Furt hernore, other states have awar ded prejudgnent interest on
only a portion of a judgnent when that portion has been undi sputed

t hroughout the litigation. See, e.g., N. Indiana Pub. Serv. Co. v.
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Stokes, 595 N. E. 2d 275 (Ind. App. 1992); State Farm Mut. Auto. Ins.

Co. v. Reeder, 763 S.W2d 116 (Ky. 1988); Friedman v. Alliance Ins.

Co., 240 Kan. 229 (1986). See also All West Pet Supply Co. v.

Hill’s Pet Products Div., Colgate-Palmolive Co., 842 F. Supp. 1376,
1379 (D. Kan. 1994) (hol ding that prejudgnment interest began to run
on date defendant admtted in a court filing that it owed a portion
of the anmount sought by plaintiff).

Wth respect to the disputed portion of the judgnent --
$2,076,409 -- we hold that the circuit court did not abuse its
di scretion in declining to award prejudgnent interest. Because the
fair value of the Wthdrawi ng Partners’ interests was a question of
fact involving conplex principles of valuation, the anount of the
obligation was not certain until the date of judgnment. Although
the Wthdrawing Partners argue that they are entitled to
prejudgnent interest as a matter of right because East Park “used”
t he noney they were owed, that exception applies only when a fixed
anount has been used. See Charles County Broadcasting Co. V.
Meares, 270 M. 321, 332 (1973) (upholding award of prejudgnent
interest when one party used $40,000 deposit for corporate
pur poses) .

We shall remand this case to the circuit court for conputation
of prejudgnent interest on the undi sputed anount - $969, 022 - from
the date of the Court of Appeals’'s mandate in this case through

March 25, 2005.
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JUDGMENT AFFIRMED 1IN PART AND
VACATED IN PART. CASE REMANDED TO
THE CIRCUIT COURT FOR ANNE ARUNDEL
COUNTY FOR FURTHER PROCEEDINGS NOT
INCONSISTENT WITH THIS OPINION.
COSTS TO BE PAID BY THE APPELLANT.
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