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Defendant in a crimnal trial does not have a constitutional right
to a jury conposed only of United States citizens; that right is a
statutory one. Although a juror at appellant’s trial m stakenly
stated on the juror questionnaire that he was qualified to serve,
he was not qualified because he was not a United States citizen.
However, that fact was not discovered until after appellant’s
trial, on charges of depraved heart nurder and child abuse. The
circuit court correctly held an evidentiary hearing at which the
juror testified, and then it denied appellant’s notion for new
trial. It found that the juror’s incorrect response was
i nadvertent and that appellant was not prejudiced by the juror’s
participation. The ruling was a proper exercise of the court’s
di scretion. Mor eover, appellant waived his right to conplain
because he did not attenpt to verify the venire panel’s
qualifications through voir dire.
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In this case, we nust consider, anong other things, whether
the Grcuit Court for Howard County erred in denying a newtrial to
Mar cus Dannon Ownens, appellant, after it was discovered that a
foreign national sat on the jury that convicted Omens of second-
degree depraved heart nmurder of his two-year old stepson, Kevonte
Davis, as well as first degree assault and child abuse.! Appell ant
presents three issues, which we quote:

1. Whether the trial court erred in failing to grant the
nmotion for a new trial.

2. Wiether the trial court erred in failing to suppress
Appel l ant’ s statenents to police.

3. VWhether the evidence was insufficient to sustain the
convi cti ons.

For the reasons set forth below, we shall affirm
I. Factual Summary
A. Trial

The foll owi ng evidence was adduced at the trial in June 2004.

Kenesha Davis nmarried appellant on July 25, 2003, five days
bef ore Kevonte’ s death on July 30, 2003. The couple lived with Ms.
Davis’s two children, Dacquan Davis, then four, and Kevonte, as
wel |l as the couple s seven-nonth-old son, Kemari Owens.

In July 2003, Ms. Davis worked weekdays at a warehouse from7
a.m until 5:30 p.m; appellant was unenpl oyed. Appellant and M.

Davis shared a Honda Civic, so each norning they would bring the

! Appel | ant was sentenced to consecutive thirty-year sentences
for the murder and child abuse convictions; the court nmerged the
assault conviction.



children to Yvette Ednunds, a day-care provider, and then appel | ant
would take Ms. Davis to work. At the end of the work day,
appellant would pick up the children as well as M. Davis.
However, the children did not go to Ms. Ednunds on July 30, 2003.

Ms. Davis testified that, on the norning of July 30, 2003,
appel | ant dropped her off at work with the children. At the tineg,
Kevonte “was active and normal. . . .” At around 5 p.m, when
appel lant arrived to pick up Ms. Davis, she noticed that Kevonte’s
eyes were closed, he was “foamng at the nouth,” his hands were
cold, and he was “nmoaning |ike he was in pain.” She and appell ant
took Kevonte to Howard County General Hospital (the “Hospital”),
where he died.

Lisa Zovko, a patient care technician in the Pediatric
Emer gency Room of the Hospital, was on duty when Kevonte arrived.
Ms. Zovko saw “bl ood and foani were coming from Kevonte’s nouth,
and he was “posturing,” a “novenent that can be described as
arching and your linmbs kind of go stiff and bend backwards,”
reflective of “central nervous system damage.” Zovko “started
suctioning the bl ood out of [Kevonte' s] nouth, because [she] didn’t
want [Kevonte’'s] airway to be conprom sed any nore.”

Zovko summoned Doct or Jackson Tsai, who then rushed Kevonte to
the “code room” While chest conpressions were perfornmed, Zovko
noticed “an abrasion, Ilike a rug burn,” on Kevonte' s chest.

Resuscitation efforts were unsuccessful, however. According to M.



Zovko, both parents were upset by Kevonte' s death.
Dr. Tsai treated Kevonte as “a priority one patient.” Wile

Dr. Tsai was attenpting to resuscitate Kevonte, he observed the

victims chest and noticed “sone ecchynosis or bruising ... right
belowthe ribs.” 1In addition, he saw “sonme brui sing over the right
side of [Kevonte's] face . . . around the eyeball,” as well as
“[t]he liver spleen area.” He also reported that the child s

“belly was sort of distended.”

According to Dr. Tsai, appellant did not provide a history as
to the source of trauma that would explain the child s injuries.
Dr. Tsai noted that the “history” provided by appellant was that
Kevont e was eating “peanut butter that afternoon” and that “[t] here
was no history of trauma. No history of fall. O a thud that, that
was heard by [appellant]. No history of ingestions.”

Dr. David Monroe, the Director of the Hospital’'s pediatric
energency room recalled that Kevonte was “bleeding from his
nouth,” had “a very large bruise on his upper abdonen, |ower
chest,” and bruising on his face and the upper back. Dr. Monroe
spoke with appellant to obtain a nedical history for Kevonte.
Onens told Dr. Monroe that he thought “everything was fine until
somewhere between four and four thirty.” In Dr. Mnroe s view,
appellant’s “story didn’t match at all what we saw in the room |
mean, sonething, sone serious trauma had happened to this child.

The story | was given right then was nothi ng happened.”



According to Dr. Monroe, the “massive injuries” suffered by
Kevonte were simlar to those of “sonmeone that fell off a buil ding,
several stories. . . . O a very serious car accident. O child
abuse.” Dr. Monroe also testified that the | ow oxygen | evel in the
child s blood tended to establish that Kevonte had bled to death.
Dr. Monroe acknow edged that chest conpressions perfornmed on a
person with an existing break to the ribs could ®“aggravate the
problemto sonme extent.”

Lavanda Pope, Kevonte's great aunt, responded to the Hospital

and t hought that appellant seened “agitated.” Wen appellant saw
Ms. Pope, he said: “*‘They're trying to accuse ne of killing
Kevonte.”” At the tine of that remark, the “detectives were

standi ng behind” him M. Pope told appellant “that the officers
were doing their job and at this point he needed to |l et themdo his
(i naudi bl e) job, because Kenesha is dealing with the fact that her
son is dead.” Ms. Pope also saw Kevonte's body, and noticed “a
bruise on his face” as well as a “big bruise in the mddle of his
chest.”

Det ective Joseph King secured appellant’s residence “until a
search warrant could be conpleted.” During the execution of the
search warrant, he found that the hone’ s tel ephone was in working
or der.

Sergeant WIlliam Porter was also involved in the search of

appel l ant’ s hone. During the search, he found soiled toddler



pants, a soiled diaper in the bathroom and a soiled wet washcl oth
in the sink.

M chael DeVil bis, a maintenance enpl oyee at Genco at the tine
of Kevonte's death, testified that he saw appellant pick up Ms.
Davis on the evening in question. M. DeVilbis heard appell ant
tell Ms. Davis that “‘he been [sic] shaking the kids all day and
couldn’t get ‘emup’”

Yvette Ednunds, the children’s day-care provider, recalled
that appellant called her late on the norning in question, and
advi sed that the children were com ng. However, the chil dren never
arrived, nor did she hear from appell ant agai n.

Detective Eric Kruhm responded to the Hospital and viewed
Kevonte’ s body, which was bruised on the face and chest. Kr uhm
first encountered Omens with Dacquan in the playroom of the
pediatric ward. At that time, Kruhm and Detective Shaffer had a
“conversation” with appellant, who responded “freely” to their
guestions. Detective Kruhm recount ed:

[E]arly that norning, [appellant] had a job prospect that

he went to. And that they sent himhone. . . . He said

he called the babysitter and told her that he woul d be

bringing the children that day. He said he got hone.

They had breakfast. That his child . . . had diarrhea

that day and that he didn’'t have what he needed for the

kids for day-care. So he ended up not taking themthat

day. . . . That . . . the boys, who woul d be Dacquan and

the victim played that day. They rode bikes. They

wat ched television. He said that around noontine, they

had [unch, all of them And that the boys went back to

the living roomto watch TV. He went upstairs to give

his son a bottle. And he said that Dacquan and the
victimhad fallen asleep in front of the television. He



said that close to five o'clock . . . he had to wake the

boys up. They were still asleep. He said that the
victimwas very fussy. . . . So he let himlay there.
And t hen he cane back and he said he wasn’t acting right.
And that he was falling back asleep. . . . So he got the
kids in the car. He went to his wife’s job in Col unbi a
and picked her up. And . . . he said that the victi mwas

dozing off in the car.

Det ecti ve Kruhm asked appellant how Kevonte sustained his
bruising. According to Detective Kruhm appellant advi sed that

it was probably fromfighting with his brother Dacquan or

that it mght have happened at day care. But first he

said he wasn't sure. . . . He said that he was the only

one with the children that day. He had watched themfrom

the time he got back from dropping his wfe until the

time he went to pick her up. He said that no one visited

the hone. He said that they didn't | eave the hone.

Detective Kruhm also testified: “At one point, [appellant]
backed hi s head agai nst the wall and he said, quote, ‘Fucking up.’
And t hen at anot her point in the conversation, between questions he
said, ‘How does this shit happen?”

At approximately 9:45 p.m, Detective Kruhm had a second
“conversation” with appellant at the Hospital, which was recorded
by audi ot ape. The interview was played for the jury and a
transcription was admtted in evidence. In the statenent,
appel l ant denied responsibility for Kevonte’'s death.

Doctor Zabiullah Ali, an Assi stant Medi cal Exani ner, perforned
t he aut opsy on Kevonte. He was adm tted, w thout objection, as an
expert “in the field of forensic pathology.” During the autopsy,
Dr. Ali observed bruising to the victims right tenple, left |ip,

head, and | ower chest/upper abdonmen. In addition, Kevonte had four



fractured ribs and two injuries to his liver. The doctor opined
that the cause of the injury to the ribs and |iver was blunt force
to t he abdonen/ chest, which then caused i nternal bl eeding. Kevonte
al so had “bruising of ... both lungs [and the] thynus....”

According to Dr. Ali, a small child could not have inflicted
the injuries sustained by Kevonte. He clained that “we usually
observe these kinds of injuries in notor vehicle accidents.” Dr.
Al'i also stated that, because of Kevonte's rib fractures, he woul d
not have been able to put his shirt on by hinself.

Dr. Ali opined “that the cause of death was nultiple blunt
force trauma,” inflicted |l ess than four to six hours before death.
Dr. Ali also concluded that “[t] he manner of death was hom cide.”

Appel l ant was the sole witness for the defense. He recalled
that he was with the children fromapproximately 7:30 a.m on July
30, 2003, until he drove with the children to pick up his wife at
approximately 5:00 p.m Appel l ant explained that he fed the
children | unch, but Kevonte “just play[ed] with his.” After |unch,
Onens | eft the children downstairs watching TV, while he took care
of the baby upstairs. The follow ng exchange is relevant:

[ APPELLANT' S COUNSEL]: And so you’'re upstairs with the
baby |ying on your chest?

[ APPELLANT]: On top of ne.
[ APPELLANT’ S COUNSEL]: And what occurred at that point?
[ APPELLANT] : | heard them | guess they, they may have

got into sonething or whatever. | just yelled downstairs
and told themto cut it out or I was going to cut the TV



of f.

[ APPELLANT’ S COUNSEL]: Okay. And what do you nean they
got into sonething?

[ APPELLANT]: | believe it was like a little, a little
fight or argunment or sonething, it was a truck or
somet hi ng.

[ APPELLANT’ S COUNSEL]: Okay. And is this unusual?

[ APPELLANT] : No.

* * %

[ APPELLANT’ S COUNSEL]: Okay. And so after that, what did
you hear from downstairs?

[ APPELLANT] : Not hi ng.

[ APPELLANT’ S COUNSEL]: All right. And so what did you do
upstairs?

* * %

[ APPELLANT]: | just laid on the floor . . . and . . . |
just fell asleep.

[ APPELLANT’ S COUNSEL] : And at sonme poi nt you woke up. Do
you renenber what woke you up?

[ APPELLANT] : | heard a truck |ike backfire |ike the next
parking | ot over or sonething.

* * %

[ APPELLANT’ S COUNSEL]: kay. And you went downstairs
because?

[ APPELLANT] : Because |’'d fallen asleep.
[ APPELLANT’ S COUNSEL]: And? Anything el se?

[ APPELLANT] : Just, uh, it just dawned on nme to go check
on them because | feel [sic] asleep.

[ APPELLANT’ S COUNSEL]: GCkay. And so what happened after
t hat ?



[ APPELLANT’ S COUNSEL] : Daquan was by the TV. Kevonte, he
was back a little ways from Daquan, |ike over by the
sliding door, glass door, bal cony door.

[ APPELLANT' S COUNSEL]: And is that where he was the | ast
time you had been downstairs?

[ APPELLANT]: No, it wasn't.

[ APPELLANT’ S COUNSEL]: At that point, what were they both
doi ng?

[ APPELLANT] : Daquan was up. Kevonte was asl eep.

According to appellant, after checking on the boys, he went
back upstairs, gave the baby a bottle, and prepared to pick up his
wife. The following testinony is relevant:

[ APPELLANT’ S COUNSEL]: And when you tal k about gatheri ng

things, what are you gathering? \What are you putting

t oget her ?

[ APPELLANT] : Like extra bottle and | ooking for clothes
and stuff like that. Tee shirts or whatever.

* * %

[ APPELLANT' S COUNSEL]: Al right. And what was, what
were the kids doing?

[ APPELLANT] : Kevonte was still |aying down and Daquan was
i ke, he was |i ke on his knees, | believe, |ooking at TV.
* % %

[ APPELLANT’ S COUNSEL]: Ckay. And what did you do then?

* * %

[ APPELLANT] : And | believe | gave Daquan sone shoes. O
sonmething. And | had a shirt for Kevonte with ne.

[ APPELLANT' S COUNSEL]: Ckay. Wat did you do with that
shirt?

[ APPELLANT] : | woke himup and told himto put his shirt



on, because it was alnost tinme to go pick Momy up.

[ APPELLANT’ S COUNSEL]: Ckay. And what happened next?

[ APPELLANT] : He got up and was |i ke proceeding to put his
shirt on. | went in the kitchen for sonething and went
back upstairs.

[ APPELLANT’ S COUNSEL]: GOkay. And did you cone back
downst ai rs?

[ APPELLANT] : Yeah.

[ APPELLANT' S COUNSEL]: Did Kevonte have his shirt on?
[ APPELLANT] : Partially.

[ APPELLANT’ S COUNSEL]: Ckay. Wat do you mean by that?

[ APPELLANT] : He like had his, had his armin it and |ike
hangi ng on his shoul der Iike by his neck.

[ APPELLANT' S COUNSEL]: So |ike one arm through the
sl eeve?

[ APPELLANT] : Yeah.

* * *

[ APPELLANT' S COUNSEL] : Ckay. And what happened wth
Kevonte after that?

[ APPELLANT] : He sat up, put his shirt on, | aid back down.
Li ke groggy. Like still sleepy Iike.

[ APPELLANT'S COUNSEL]: Did you notice any kind of
brui si ng on Kevonte?

[ APPELLANT]: | noticed like maybe a little scratch or
sonmething on his face. Sonmething |ike, Iike they m ght
have been fighting or sonmething |like that or — sonet hi ng.

[ APPELLANT’ S COUNSEL]: Did you see anything on his chest
area?

[ APPELLANT] : | didn’t notice anything.

(Enphasi s added.)

10



B. Post-Trial

The jury returned its verdict on June 10, 2004. That eveni ng,
Steven Merson, the Howard County Jury Commi ssioner, received a
voi ce-mai | nessage from Juror 10, Adeyem Al ade, a twenty-eight
year old Nigerian national. Al ade expressed concern about his jury
service because he was not a United States citizen.?

The court decided to hold a hearing on June 18, 2004, to
di scuss the matter. At the outset of the hearing, the court said:
“And we’'re here today, really at ny request, | guess, since there
is no pending notion, to just inquire as to the nature and content
of a phone call received by our jury comm ssioner after the trial
was concl uded.”

M. Merson testified about the tel ephone nessage he received
from M. Al ade on June 10, 2004. According to Merson, Al ade
rel ated that he was “worri ed about his status, or the status of the
case, since he was a non-citizen.”

According to M. Merson, potential jurors are mailed a juror
qualification form several weeks before they are scheduled to
report, which they are to fill out and return to the court. He
identified M. Alade’s juror qualification form Part B of the
form provi des:

QUALIFIED:
—— | amqualified to serve as a juror and will report as

2 W have no know edge as to Alade's current immgration
st at us.
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I nstruct ed.
—— | amqualified to serve as a juror and will need an
accomodation (i.e., sign language interpreter, etc.)

DISQUALIFIED: I AM NOT QUALIFIED TO SERVE AS A JUROR
BECAUSE

—— | amno |longer a resident of Howard County. M new
address is:

—— | amnot a citizen of the United States. | am a
citizen of

—— 1 do not have sufficient know edge of the English
| anguage to act as a juror.

—— | have been convicted of a crimnal offense and
received a fine of nore than $500 or a sentence of nore
than (6) six nonths, and have not been pardoned.

—— | have pending charges against nme punishable by a
fine of nore than $500 or a sentence of nore than (6) six
nont hs.

—— | have a civil case pending in Howard County, (except
for civil actions in which a party is not entitled to a
jury trial.)

—— | have a physical or nental infirmty that would
inmpair ny capacity to serve as a juror. (Please attach
| etter explanation).

Merson explained that M. Al ade checked the box indicating
that he was qualified to serve as a juror. Further, he testified
that it is not the practice of his office to reviewthe infornmation
supplied on the format the tinme jurors appear for service, unless
it appears that sone information is mssing. Merson acknow edged
that the film shown to jurors upon arrival for service does not
include information regarding qualifications for service as a
juror.

M. Alade testified that Nigeria is his “country of origin,”
and he is not a United States citizen. As a graduate student in
the United States, he is “a pernanent resident,” and nmay renmain in

this country as long as he is “working, serving [in] the mlitary,
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[or] go[ing] to school.” At the tine of the hearing, Al ade had
been in the United States for two years. He holds a valid Maryl and
driver’s license, which lists his Howard County address.

Al ade related that he contacted M. Merson after a coll eague
at school informed himthat only United States citizens are all owed
to serve on juries. M. Alade confirnmed that he received in the
mai | the juror qualification form and checked the space indicating
that he was “qualified” to serve. He explained that he *just
m ssed” the portion of the form regarding categories for
disqualification, but “[i]t wasn’t deliberate.” He added: “Maybe
| just [flipped] through [the forn] and didn’t see that.” To the
best of Al ade’s recollection, when he reported for jury duty nobody
sought to verify his citizenshinp. Nor was he asked about his
citizenship at any tine during the course of the trial.

At the end of the hearing the court stated: “ Ckay. | guess
that’s all that is before nme today, is just to make the inquiry,
and there’s nothing pending, so with that, | guess we’'ll conclude
for today.”

On the sane day as the hearing, appellant filed a “Mtion for
a New Trial,” pursuant to Maryland Rule 4-331.° He argued that his
“trial was not conducted before a lawful jury,” because the “jury
contai ned a juror who was not qualified for jury service in that he

was not a citizen of the United States and [he] was not qualified

3 Presunably, the notion was filed after the hearing.
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to vote in the county where the trial took place.”
In its opposition to the notion, the State asserted:

1. The Defendant was afforded a trial before a fair and
inmpartial jury as is required by the Sixth Arendnent to
the United States Constitution and Article 21 of the
Maryl and Decl aration of Rights.

2. A non-citizen was inadvertently seated on the
Def endant’s petit jury. The participation of a non-
citizen on the jury does not render the verdict null and
voi d.

3. Citizenship is a Maryland statutory requirenent for
juror eligibility. Courts and Judicial Proceedings

Article, Section 8-207; Hunt v. Maryland, 345 M. 122
(1997). Neither the United States Constitution nor the
Maryl and Declaration of Rights requires that a jury be
conprised only of citizens. Instead, the Defendant is
constitutionally guaranteed a right to a fair and
inpartial trial jury which he was in fact afforded.

4. The Defendant wai ved any challenge to the statutory
eligibility of the jurors by not challenging the array
pursuant to Courts and Judicial Proceedi ngs, Section 8-
211. Hunt v. Maryland, 345 Md. 122, 143-144 (1997). The
Def endant further waived any challenge to the statutory
di squalification of the non-citizen juror by failing to
request a voir dire question regarding the statutory
requi renment of juror eligibility. Hunt, 345 Ml. at 144.
The non-citizen juror did not indicate bias or prejudice
by answering any of the voir dire questions posited by
the Court as requested by the Defendant and the State.
He was, therefore, a fair and inpartial juror.

5. The jury in this case unaninously reached a fair
verdict after deliberating for four (4) hours.

6. The evidence fully supported the verdict rendered by
the jury.

7. The interests of justice require that this Court deny
the Defendant’s Motion. The Defendant has not cited any
authority in his notion justifying the extraordinary
relief he seeks.

On July 16, 2004, the court held a hearing as to appellant’s
notion for newtrial. Appellant’s counsel naintained that United
States citizenshipis arequirenent for service on a Maryland jury.

Further, he argued:

14



The [ Courts and Judicial Proceedings Article] contains a
list of various types of disqualifications, which run
from. . . not being physically strong, or not being able
to hear well, to having a pendi ng m sdeneanor charge or
a pending civil case that would entitle one to a jury.
| would suggest to the Court that . . . not all these
disqualifications are created equal. And | woul d suggest
to the Court that non-citizenship is a disqualification
that takes on different significance than perhaps the
ot her disqualifications that are listed in the statute.

Def ense counsel conti nued:

At this tinme in history, when our nation is at war with
foreign nationals who woul d seek the destruction of our
institutions and way of life in this country, | think
that we have to | ook particularly at the question of non-
citizenship and viewit in a way different than perhaps
some of these other disqualifications may be viewed....
And | think, Your Honor, that in that situation, the
factors that were nmentioned in Perkins v. Smith [370 F
Supp. 134 (D. M. 1974), arff’d, 426 U.S. 913 (1976),]
: affirmed by the Suprene Court . . . tal ks about
citizenship as a requirenent for jury service and the
i nportance of citizenship as a requirement for jury
servi ce, when they nention that the State can presune its
citizens are conversant with the social and politica
institutions of our society, the custons of the locality,
the nuances of local tradition and |anguage, and
naturalized citizens have at | east denonstrated a basic
understanding of our form of governnent, history and
traditions, there is no correspondi ng basis for assum ng
that resident aliens have that sanme shared, national
nores that is essential in reaching the determ nations
which, in the jury system as Perkins v. Smth says, is
the very palladiumof a free governnent.

* * %

So ny limted request, and the Iimted rule for which
advocate, is that when the disqualification is non-
citizenship and when it conmes to light prior to the entry
of judgnment, during that ten day period when the Court
had broad discretion to grant a notion for a new trial,
I would say in that Iimted circunstance, it would be an
abuse of the Court’s discretion not to grant the notion
for a newtrial

15



The State countered that neither the United States
Constitution nor the Maryland Declaration of R ghts requires
citizenship of Maryland jurors. Further, it rmaintained that
appel | ant waived his claim because he failed to request a voir
dire question regarding juror eligibility. Moreover, the State
asserted that no prejudice to the accused was shown. [t argued:

Your Honor, this was a case that was heard before a jury
of twelve. It was a jury selected after several hours.
oo At no tinme, Your Honor, was there a challenge to
the array, suggesting at all that the jury was not
eligible or qualified or had been chosen in a nanner
contrary to the provisions of the Courts Article which
governs jury selection and service. Your Honor, the
| egi sl ature of Maryl and has spoken in terns of what it is
that is to be acceptable as a juror. |If the Court | ooks
to the ... statute that governs qualifications of a
juror, you wll see, Your Honor, |anguage that is
i nclusive rather than excl usive. The | egislature has
very imted situations in which they deema person to be
disqualified to serve, one of which the State accedes is
in fact citizenship, because you have to. . . be able to
be registered to vote in the county.... \Wat we find
ourselves in, at least inthis county and particularly in
this case, is that we have now extended from the voter
registrationrolls toinclude the notor vehicle rolls for
sel ection of jurors, as is acceptabl e under the jury plan
that was sel ected for Howard County and accept abl e under
the Courts Article. The hope being that you woul d gar ner
nore diversity, nore jurors that may be eligible for
service. Again, nore inclusive rather than excl usive.

The | egi slature has spoken in this particular state
and has made it a statutory disqualification to have
citizenship be a requirement for service on a jury.
There 1is nothing in the United States Constitution itself
or the Maryland Declaration of Rights which creates a
constitutional right of a jury comprised solely of United
States citizens.

Here in this case, Your Honor, we had nultiple questions
bei ng asked of the prospective jurors regardi ng bias.
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. Here, the defense chose not to ask any other
questions regarding statutory disqualifications. The
Court in fact went beyond what was asked . . . by the
attorneys in this case. . . . The Court asked regarding
pending of a civil suit. That was contained neither in
the defense voir dire or the State’'s voir dire. To
det ermi ne whet her or not there was a di squalifying factor
in that particul ar case.

(Enphasi s added.)
The State continued:

Your Honor, we’'re in, we are at war. There is no
question. But we’'re not at war with N geria, which is
the citizenship of M. Alade. And | suggest to the Court
that . . . flag-waving here is somewhat inappropriate in
this particul ar case, because there i s no suggestion that
M. Al ade i s anyt hi ng but honest, anythi ng but honorabl e.
When he found out that in fact there may be a probl em
with his having served on this jury, he imediately
contacted the jury conm ssioner, M. Merson. Left a
message that Thursday night followng the verdict. He
cane in to the court, gave testinony that was very cl ear
this was sinply a situation in which the |ine regarding
citizenship was overl ooked. This was not an intentional
m sapplication of, or an intentional lie or sonething
untoward for himto be able to sit on this jury.

* * %

We have before us, Your Honor, a situation where if the
Court were to grant this notion for newtrial, we’ve had

al ready three days of testinony. W have had twelve
jurors sitting in a box. Al the courtroom personnel
all the attorneys involved here. . . . The reason that

there are strict guidelines set forth in the statute for
chal lenging the qualifications of a juror, is because
there is a greater interest in having sone finality, Your
Honor, in this system And absent any show ng of bias or
prejudi ce, which has not even been close to being shown
in this case. . . . [T]lo grant a new trial sets a
precedent. And a precedent that | suggest the Court
woul d open Pandora’s box, because it would be used by
others to look at juror’s personal lives. . . . And in
the interest of justice, the State suggests this verdict
shoul d st and.

17



In a well reasoned opinion issued on July 21, 2003, the court
deni ed appellant’s notion. The trial court recognized that, under
Ml. Rule 4-331, it had the discretionary authority to order a new
trial in the interest of justice. The court also recognized that
Maryl and Code (1973, 2002 Repl. Vol.), 8 8-207(b) of the Courts and
Judi ci al Proceedings Article (“C.J.”) “enunerates nine (9) grounds
for disqualification of jurors,” and “one such ground” is “[n]ot
being constitutionally qualified to vote in the county where the
court convenes....” But, the court concluded that neither the
United States Constitution nor the Maryl and Decl aration of Rights
“mandates that a jury be conprised solely of United States’ [sic]
citizens.” It stated:

The Def endant asserts that the disqualifying factor
of M. Alade’s non-citizenship could not reasonably have
been discovered during the voir dire exam nation of
potential jurors. The basis for the Defendant’s
proposition is his contention that the court is not
required to ask proposed voir dire questions disclosing
potential statutory disqualificationsinceit is presuned
that the court has already screened and renoved
disqualified persons prior to the commencenent of voir
dire. The Defendant additionally contends that the court
need not have asked any questions about citizenship in
voir dire had the Defendant proposed them

The fallacy of the Defendant’s argunment is that
neither the State nor the defense requested a voir dire
guestion directed to the issue of citizenship. Had such
a gquestion been requested, the court would in al
| i kel i hood have nmade the inquiry (as it did sua sponte
regardi ng the i ssue of pending jury trials) and M. Al ade
woul d have been excused as a disqualified juror.
Contrary to the Defendant’s assertions, a reasonable
opportunity exi st ed to chal | enge M. Al ade’ s
qualifications to serve as a juror during the voir dire
questioning of potential jurors. The Defendant did not
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avail hinself of this opportunity.

* * %

The Court notes that M. Al ade responded
appropriately to all questions posed to himby the Court
and/ or counsel during the evidentiary hearing. Based
upon this fact, it would appear that M. Alade has no
difficulty understanding or conversing in the English
| anguage. The jurors deliberated for approxi mately four
(4) hours. The jurors did not send out any questions
during the course of their deliberations which suggests
that the jurors (including M. Al ade) had no difficulty
under st andi ng t he evidence or the instructions of lawin
reaching their unani nous verdicts. In addition, there
has been no showi ng that M. Al ade’s non-citizen status
i n any way or manner prejudiced the Defendant’s case, his
consideration  of the evidence, or the jury’'s
del i berati ons.

Testi nmony adduced fromM. Al ade at the evidentiary
heari ng established that his failure to note that he was
not a citizen of the United States was sinply an
oversi ght. He testified that he overlooked the Iine
asking this question on the juror qualification
guestionnaire. The Court finds M. Alade’s testinony in
this regard to be credi ble. The Court further finds that
M. Alade did not provide a dishonest response to the
citizenship question. The Court notes that the
questionnaire itself is confusing. As reflected on
Court’s Exhibit A a person can “check off” that he or
she is qualified to serve as a juror before even seeing
the disqualifying factors |isted bel ow

There was no evidence presented in the case sub
judice to suggest that the presence of M. Al ade on the
jury in any way deni ed the Defendant a fair and i nparti a
trial or violated his due process rights. The nere
presence and participation of a juror who woul d have been
di squalified by statutory provisions is not a basis for
a new trial absent a show ng of bias or prejudice. The
Def endant has failed to nmake such a showing. The Court
wi Il accordingly deny the Defendant’s Mtion for New
Trial .

We shall include additional facts in our discussion.
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IT. Discussion
A. Juror Disqualification

Owens insists that, in order to be qualified for jury service
in Maryl and, “one nmust be a United States citizen and a citizen of
the State....” Because “M. Al ade was not registered to vote in
Howar d County-and, indeed, was a non-citizen,” appellant contends
that Al ade was “neither constitutionally nor statutorily qualified
tosit as ajuror in the instant case.” According to appellant, he
was “effectively left [wth] a jury of eleven, violating Maryl and
Rule 4-311 . . . and the constitutional requirenment of unanimty of
twelve jurors in order to convict in a crimnal case. . . .~
Therefore, he clains that the circuit court erred in denying his
notion for a newtrial.

In support of his claim that he was entitled to a jury
conposed of twelve citizens of the United States, Oaens relies on
the Sixth Anendnent of United States Constitution, Articles 5, 21,
23, and 24 of the Maryland Declaration of Rights, as well as the
comon |aw. He asserts:

[Under the English common law, while not entirely

sufficient, it was at |east necessary that jurors be
drawn from the county in which the “fact (crinme) was
commtted.” . . . It goes wthout saying, then that

citizenship was a prerequisite for jury service under the
comon | aw of England!!; and so it goes w thout saying
that such is the case under the explicit terns of Article
5 of the Constitution of Maryland and its incorporation
of then existing English common | aw.

(Gtations omtted; enphasis in original).

20



Urging us to reverse his convictions, Oaens adds:

Appel l ant  respectfully suggests that owing to the

unprecedented historical and political circunstances in

whi ch we find our country and the several United States -

that we are, indeed, at war with [an] eneny which is

conprised, at the very least, of an unspecified nunber

and variety of foreign nationals who |likely nove about

freely anong us as yet undetected-that this Court should

interpret the “inpartial jury” requirenent under the
federal constitution, Sixth Amendnent, the due process
clause of the Fifth Arendnent, and the due process and
equal protection clauses of the Fourteenth Amendnent, to
mean that in any trial by jury in a crimnal case, all of
the jurors be United State’'s [sic] citizens.
(Enphasis in original).

Al though the State agrees that “[t]he right to trial by jury
is a fundanmental right, guaranteed by the Sixth Anmendnent to the
United States Constitution, and by the Miryland Declaration of
Rights,” it contends that the trial court did not err in denying
appellant’s notion for a new trial. It maintains: “Contrary to
Onens’s contention, and as the trial court correctly held,
‘Injeither the United States Constitution nor the Maryland
Decl aration of Rights nandates that a jury be conprised solely of
United States’ citizens.”” (Citation omtted).

According to the State, the trial court correctly concl uded
that “there has been no showing that M. Al ade’s non-citizen status
in any way or manner prejudiced [Onens’s] case, his consideration
of the evidence, or the jury' s deliberation.” Thus, it maintains

that M. Alade’s inclusion on the jury “did not infringe on Onens’s

due process right to a fair and inpartial jury” of twelve persons.
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Furthernore, the State agrees wwth the trial court that “Onens
had a reasonable opportunity to challenge M. Al ade’ s
gualifications to serve as a juror during the voir dire process,”
but did not avail hinmself of the opportunity. Di sputing
appel lant’ s contention that “voir dire was not adequate,” the State
reminds us that “the trial court found that no questions were
requested directed to the i ssue of citizenship and that ‘[ h]ad such
a question been requested, the court would in all |ikelihood have
made the inquiry. . . .7 Thus, it contends that the trial court
properly concl uded that “Onens wai ved his conplaint to the presence
of the non-citizen juror and, because, Owens failed to nake a
showi ng of bias or prejudice, Onens stated no grounds warranting a
new trial.”

We begin our analysis with areviewof theright to a trial by
jury in a crimnal case.

The right of a crimnally accused person to trial by an
inmpartial jury is guaranteed by the Sixth Amendnent of the United

States Constitution,* made applicable to the states through the due

* The Si xth Anmendnent provi des:

In all crimnal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an
inpartial jury of the State and district wherein the
crime shall have been conmmtted, which district shal
have been previously ascertained by law, and to be
i nfornmed of the nature and cause of the accusation; to be
confronted with the wtnesses against him to have
compul sory process for obtaining witnesses in his favor

(continued...)
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process cl ause of the Fourteenth Amendnent, as well as Articles 5,°

21,°% and 24" of the Maryland Decl aration of Rights. Mryland Rule

4(...continued)
and to have the Assi stance of Counsel for his defence.

> Article 5 of the Maryland Decl aration of Rights provides:

Article 5. Common Law and statutes of England
applicable; trial by jury; property derived under charter
granted to Lord Baltimore.

(a) That the I nhabitants of Maryland are entitled to
the Common Law of England, and the trial by Jury,
according to the course of that Law, and to the benefit
of such of the English statutes as existed on the Fourth
day of July, seventeen hundred and seventy-six; and
whi ch, by experience, have been found applicable to their
| ocal and ot her circunstances, and have been i ntroduced,
used and practiced by the Courts of Law or Equity; and
al so of all Acts of Assenbly in force on the first day of
June, eighteen hundred and sixty-seven; except such as
may have since expired, or nmay be inconsistent with the
provi sions of this Constitution; subject, nevertheless,
to the revision of, and anmendnent or repeal by, the
Legislature of this State. And the Inhabitants of
Maryl and are also entitled to all property derived to
them from or under the Charter granted by H's Mjesty
Charles the First to Caecilius Calvert, Baron of
Bal ti nore.

(b) The parties to any civil proceeding in which the
right to a jury trial is preserved are entitled to a
trial by jury of at least 6 jurors.

(c) That notw t hstandi ng t he Cormon Law of Engl and,
nothing in this Constitution prohibits trial by jury of
| ess than 12 jurors in any civil proceeding in which the
right to a jury trial is preserved.

6 Article 21 of the Maryl and Decl aration of Rights states:

Article 21. Rights of accused; indictment; counsel;
confrontation; speedy trial; impartial and unanimous
jury.

That in all crimnal prosecutions, every man hath a
(conti nued. . .)
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4-311 is also pertinent. It provides, in part:

Rule 4-311. Trial by jury.

(a) Right preserved. The right of trial by jury as
guar anteed by the Maryl and Constitution and the Maryl and
Declaration of R ghts or as provided by |aw shall be
preserved to the parties in circuit court inviolate.

(b) Number of jurors. A jury shall consist of 12
persons unless the parties stipulate at any tine in
witing or on the record that the jury shall consist of
any nunber |ess than 12.

In Stokes v. State, 379 Md. 618 (2004), the Court of Appeals
reiterated that “[t]he right to atrial by jury, of twelve persons,
has been part of the conmon |law for centuries, along with the
requi renent of unanimty. The right to trial by jury is guaranteed
by the Maryl and Declaration of R ghts and the Maryland Rul es, as
well as the United States Constitution.” Id. at 625-26 (citing

Kawamura v. State, 299 Md. 276, 473 A 2d 438 (1984)). In review ng

5C...continued)

right to be informed of the accusation against him to
have a copy of the Indictnent, or charge, in due tinme (if
required) to prepare for his defence; to be allowed
counsel ; to be confronted with the w tnesses agai nst hi m
to have process for his wtnesses; to examne the
W t nesses for and against himon oath; and to a speedy
trial by an inpartial jury, wthout whose unaninous
consent he ought not to be found guilty.

" Article 24 of the Mi. Declaration of R ghts states:
Article 24. Due process.

That no man ought to be taken or inprisoned or
di ssei zed of his freehold, |iberties or privileges, or
outl awed, or exiled, or, in any manner, destroyed, or
deprived of his life, liberty or property, but by the
judgnment of his peers, or by the Law of the | and.
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the right to a jury trial, the Court said, id. at 626 (enphasis
added) :

Article 5 of the Maryl and Decl arati on of Ri ghts provides,
in pertinent part, “That the Inhabitants of Maryland are
entitled to ... trial by Jury....” Article 21 of the
Decl aration of Rights provides, in pertinent part, “That
inall crimnal prosecutions, every man hath a right .
to a speedy trial by an inpartial jury, wthout whose
unani nous consent he ought not to be found guilty.” ...
Article 24 of the Declaration of R ghts provides, “That
no man ought to be taken or inprisoned or disseized of
his freehold, liberties or privileges ... or, in any
manner, destroyed, or deprived of his life, liberty or
property, but by the judgnent of his peers, or by the Law
of the land.” The reference to “jury” 1in our organic
laws, refers to a jury as constituted under the common
law, unless the contrary plainly appears. See State v.
Kenney, 327 Md. 354, 361, 609 A 2d 337, 340 (1992); sState
v. Ledger, 175 Ws.2d 116, 499 N W2d 198, 202
(Ct. App.1993) (citing State v. Gollmar, 32 Ws.2d 406,
145 N.W2d 670, 671-72 (1966)). Cf. Bryan v. State Roads
Comm’n, 356 Md. 4, 14, 736 A 2d 1057, 1061 (1999)
(holding that the 1992 anendnment to Article 5 of the
Maryl and Decl arati on of Rights permts a six person jury
in all cases except crimnal cases); Thompson v. State
278 Md. 41, 53, 359 A 2d 203, 210 (1976) (noting that
comon lawright to a jury trial exists absent a rule or
statute taking the right away where it would be
constitutionally perm ssible to do so).

The right to a jury trial is codified in Maryland in Title 8
of the Courts and Judicial Proceedings Article (“C.J.”) of the
Maryl and Code (1974, 2005 Supp.), which governs “Juries.”®

Not ably, C.J. 8 8-102 provides that jurors shall be randomy chosen

8 Effective Cctober 1, 2006, C. J. 88 8-101 through 8-401 will
be repealed by H B. 1024, 2006 Mryland Laws, Ch. 372. These
provisions will be reorganized and recodifi ed. The substantive
changes are not pertinent here.
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from“citizens” of the State. In particular, it provides:?®
§ 8-102. Declaration of policy.

(a) Right to jury selected at random. — Wien a
litigant in a court of the State is entitled to trial by
a petit jury and when a person accused of a crimna
offense is presented to a grand jury, the jury shall be
selected at random from a fair cross section of the
citizens of the State who reside in the county where the
court convenes.

(b) Opportunity and duty to serve. — Every citizen
of this State has:
(1) The opportunity to serve on grand and petit
juries; and
(2) The obligation to serve when sumoned as a
juror.

(Enphasi s added.)

Subtitle 2 of Title 8 concerns juror selection. Unti l
Decenber 31, 2000, prospective jurors in Maryland were sel ected
solely “from anong those persons at |east 18 years old or ol der
whose nanes appear on the voter registration lists, and from such
addi tional sources permtted by a plan adopted under [C. J.] § 8-
201." See C.J. 8 8-104 (1998 Repl. Vol.). Wth respect to the
“sources of prospective jurors,” CJ. 8 8-104 was revised,
effective January 1, 2001, to provide, in part:

(a) Sources - The jury conmm ssioner or the clerk of the

court shall select the nanes of prospective jurors from

anong:
(1) Those persons at |east 18 years ol d whose nanes
appear on the voter registration lists;

(2) The list of individuals at |east 18 years old
who have been issued a driver’s license by the Motor

° Effective October 1, 2006, C.J. 8 8-102 will be nopved to
C.J. § 8-102 and C.J. § 8-104.
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Vehi cl e Admi ni stration; [
(3) The list of individuals at |least 18 years old
who have been issued an identification card by the Mt or
Vehi cl e Adm ni stration; and
(4) Additional sources permitted by a plan adopted
under § 8-201 of this title.
(Enmphasi s added.)
C.J. 8 8-201 provides that each circuit court shall maintain
a “witten plan for random selection of ... petit jurors....”
C.J. 8 8-202(2) requires that each jury selection plan shall
“Is]pecify detailed procedures to be followed by the jury
commi ssioner or <clerk in selecting names from the voter
registration lists, the Motor Vehicle Admnnistration lists ... or
from other sources....”?!?
O particular inport here, CJ. 8 8-202(5)(i) (1) provides for
a “juror qualification fornf that asks all potential jurors the
fol | ow ng:

1. The potential juror’s

A. Name, address, age, sex and educati on;

10 Al t hough an applicant for a Maryland driver’s license is
required to prove a “Maryl and residence address,” Ml. Code (1977,
2006 Repl. Vol.), & 16-106(b)(1) of the Transportation Article
(“Transp.”), and “any other pertinent information that the
Adm ni stration requires,” Transp. 8 16-106(b)(5), a person need not
be a US. citizen in order to obtain a valid Maryland driver’s
license. Transp. 8 16-103.1

1 Effective Qctober 1, 2006, C.J. 8 8-201 will be found in
C.J. 88 8-105, 8-201, 8-202, and 8-213.

2 Effective October 1, 2006, C.J. 8§ 8-202 will be noved to
C.J. 88 8-105, 8-204, 8-205, 8-206, 8-207, 8-209, 8-212, and 8-302.
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Race, religion, national origin,
Qccupati on and occupation of spouse;
Length of residence within the county; and
Prior jury service;

mooOw

In addition, the “juror qualification fornmi nust ask the
follow ng, pursuant to C.J. 8 8-202(5)(i)(2)-(5):

§ 8-202. Same - Mandatory provisions.

* * *

2. \Wether the potential juror should be excused
fromjury service because the individual has any physica
or mental infirmty inpairing the individual’'s capacity
to serve as a juror

3. If the potential juror is able to read, wite,
speak, and understand the English | anguage;
4. 1If the potential juror has pending agai nst the

I ndi vi dual any charge for the conm ssion of, or has been
convicted in any state or federal court of record, of a
crimnal offense other than a mnor traffic offense
(i.e., one punishable by a fine of $500 or less or
i mprisonment for six nmonths or |ess) and has not been
| egal | y pardoned; and

5. Any other questions not inconsistent with the
provisions of thistitle, required by the juror selection
plan in the interests of the sound admnistration of
justice.

(ii) The juror shall certify under penalty of perjury
that his responses are true to the best of his know edge.
Not ari zation is not required.

(ii1) The form shall make clear to the person that
furnishing any information with respect to his race,
religion, or national originis not a prerequisiteto his
qualifications for jury service, and that his information
need not be furnished if the person finds it
obj ectionable to do so.

C.J. 8 8-206 provides for the mailing of juror qualification
forms to those persons sel ected at randomunder C. J. § 8-205, with

instructions to conplete the formand return it within ten days.

28



C.J. 8 8-206(c) provides:*

§ 8-206. Completion of the juror qualification form;
failure to return form; questioning jurors’
qualifications.

* * %

(¢) Judge may question juror about qualifications. —
When a person appears for jury service, or is interviewed
by the jury judge, clerk or jury comm ssioner, the person
may be required to fill out another juror qualification
formin the presence of the jury conm ssioner or the
clerk of the court, and at that tine, if it appears
war rant ed, the person nmay be questioned, but only about
his responses to questions contained on the form and
grounds for his excuse or disqualification. The clerk or
jury conm ssioner shall note any additional information
thus acquired on the juror qualification form and
transmt it to the jury judge.

C.J. 8 8-207 is also of inport here, as it sets forth the
grounds for juror disqualification.* It provides, in part:

§ 8-207. Qualifications for jury service.

(a) Determination. — A person nmay not be disqualified
or excused from jury service except on the basis of
i nformati on provided by the juror qualification form as
it may be suppl enmented by an intervi ew or ot her conpetent
evi dence. The determ nation of a prospective juror's
qual i fications shall be made by the jury judge on his own
initiative, or on the recormmendati on of the clerk or jury
conmi ssi oner. . ..

(b) Grounds for disqualification. — A person 1s
qualified to serve as a juror unless he:
(1) Is not constitutionally qualified to vote in the
county where the court convenes;
(2) Is unable to read, wite, or understand the

1 Effective October 1, 2006, C.J. 8§ 8-206 will be codified at
C.J. 8§ 8-206, 8-302, 8-303, 8-304, 8-305, and 8-314.

14 Effective COctober 1, 2006, C.J. 8§ 8-207 will be found in
C.J. 88 8-103, 8-302, and 8-404.
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Engl i sh | anguage with a degree of proficiency sufficient
tofill out satisfactorily the juror qualification form

(3) Is unable to speak the English |anguage or
conpr ehend spoken Engli sh;

(4) Is incapable, by reason of physical or nental
infirmty, of rendering satisfactory jury service; any
person claimng such a disqualification may be required
to submt a doctor's certificate as to the nature of the
infirmty;

(5) Has a charge pending against him for a crine
puni shable by a fine of nore than $500, or by
i mprisonment for nore than six nonths, or both, or has
been convicted of such a crime and has received a
sentence of a fine of nore than $500, or of inprisonment
for nore than six nonths, or both, and has not been
par doned,;

(6) Has a charge pending against himfor, or has
been convicted of, an offense punishable under the
provi sion of 8§ 8-401(c) of this title;

(7) Is a party in a civil suit, except for those
civil actions in which a party is not entitled to a jury
trial, pending in the court in which he is called to
serve;

(8) Is under 18 years of age; or

(9) Fails to nmeet any other objective test
prescribed by the Court of Appeals.

(Enphasi s added).

As noted, C J. 8 8-207(b)(1) does not expressly disqualify
those who are not citizens of the United States. Rat her, it
renders unqualified any person ineligible to vote in the
jurisdiction “where the court convenes.” Therefore, we nust next
ook to the laws governing voter eligibility. Those | aws make
clear that only United States citizens are entitled to vote.

Article 1, 8 1 of the Maryland Constitution, provides:

Every citizen of the United States, of the age of 18

years or upwards, who is a resident of the State as of

the tine for the closing of registration next preceding

the election, shall be entitled to vote in the ward or
electiondistrict in which he resides at all elections to
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be held in this State.
(Enphasi s supplied).

Article 1, 8 2 of the Maryland Constitution states, in part:
“INJo person shall vote, at any election, Federal or State,
hereafter to be held in this State, or at any municipal election in
the Cty of Baltinore, unless his name appears in the |ist of
regi stered voters.”

Section 8§ 3-102 of the Election Law Article of the Ml. Code
(2002, 2005 Supp.) also provides that, in order to qualify to vote
in Maryl and, a person nust be a United States citizen.® |t states:

§ 3-102. OQualifications for voter registration.

(a) In general. — Except as provided in subsection
(b) of this section, an individual may become registered
to vote 1if the individual:

(1) is a citizen of the United States;

(2) is at least 18 years old or will be 18 years
old on or before the day of the next succeedi ng general
or special election;

(3) is aresident of the county as of the day the
i ndi vi dual seeks to register; and

(4) registers pursuant to this title.

(Italics and bol df ace added.)
Finally, we look to CJ. 8§ 8-211.% |t states, in part:

§ 8-211. Challenging compliance with selection
procedures.

(a) Motion in criminal cases. — In a crimnal case

5 This section was fornerly codified in Article 33 of the M.
Code.

16 Effective October 1, 2006, C.J. 8§ 8-211 will be found in
C.J. 8§ 8-409.
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bef ore the voir dire exam nation begi ns, the defendant or
State’s Attorney, as the case nay be, may nove to disniss
the indictment or stay the proceedi ngs on the ground of
substantial failure to conply with the provisions of this
title in selecting the grand or petit jury.

* * %

(d) Remedies for failure to comply with selection
procedures. — | f the court determ nes that there has been
a substantial failure to conply with:

(1) The provisions of 8§ 8-103!' of this title in
selecting a petit jury, the court shall stay the
proceedi ngs pending the selection of a petit jury in
conformty with this title.

(2) The provisions of this title, other than those
contained in 8 8-103, in selecting a petit jury, and this
failure is likely to be prejudicial to the noving party,

the court shall stay the proceedings pending the
selection of a petit jury in conformty wth this
title....

Under the statutory schene outlined above, we agree wth
appel lant that one nust be a United States citizen, as well as a
citizen of the jurisdiction where the court convenes, in order to
qualify for jury service in Mryl and. Clearly, Al ade was not
qualified to serve as a juror, because he was not a United States
citizen at the tinme of the trial. That concl usion does not end our
i nquiry, however.

Contrary to appellant’s contention, his right to a jury
conposed solely of American citizens derives from statutory | aw,
rat her than the federal Constitution or the Maryl and Decl arati on of

Rights. Indeed, the right to a jury consisting solely of United

17 Effective COctober 1, 2006, C.J. 8§ 8-103 will be found in
C.J. 8 8-102 and C.J. § 8-206.
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States citizens is not so fundanental that it affects “the
substantial rights of the accused. . . ." Kohl v. Lehlback, 160
U S 293, 302 (1895). It follows that the right to a jury
conprised only of United States citizens is a right that may be
wai ved. In our view, that is precisely what occurred here. W
expl ai n.

Along with the jury questionnaire, the voir dire process is
designed to ferret out grounds for juror disqualification, and

“give substance to the constitutional guarantee to crimnal

defendants of a fair and inpartial jury trial.” williams v. State,
M., No. 121, Septenber Term 2004, slip op. at 13 (filed
August 3, 2006). See also Curtin v. State, M. , No. 114,

Sept enber Term 2005, slip. op. at 7 (filed July 31, 2006) (“Voir
dire is the primary nechanism through which the constitutional
right to a fair and inpartial jury, guaranteed by the Sixth
Amendnment to the United States Constitution and Article 21 of the
Maryl and Decl aration of Rights, is protected.”); Dingle v. State,
361 Md. 1, 9 (2000); MI. Rule 4-312. In particular, voir dire “is
the process in which prospective jurors are exam ned through the
use of questions ... to determne the existence of any bias or
prejudi ce” or grounds for disqualification. Curtin, slip op. at 7.
As the Dingle Court said, 361 Mi. at 10:

Undergirding the voir dire procedure and, hence,

informng the trial court’s exercise of discretion

regarding the conduct of the voir dire, is a single
primary, and overriding principle or purpose: “to
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ascertain ‘the existence of cause for disqualification.’
(Enphasi s added.) See generally Sweet v. State, 371 M. 1, 10
(2002); State v. Thomas, 369 M. 202, 206 (2002); Boyd v. State,
341 Md. 431, 435 (1996); Hill v. State, 339 M. 275, 279 (1995);
Davis v. State, 333 MI. 27, 36-39 (1993); Baker v. State, 157 M.
App. 600, 613 (2004).

However, the voir dire process depends upon conplete and
truthful responses by the prospective jurors to the voir dire
questions. williams, slip op. at 13. Voir dire may reveal bias
through two areas of inquiry: (1) “whether jurors meet the minimum
statutory qualifications for jury service”; (2) whether a juror has

a bias with respect to the matter in hand or any collateral
matter reasonably liable to unduly influence him’'” Dingle, 361 M.
at 9-10 (quoting pavis, 333 MI. at 35-36) (enphasis added). See
Thomas, 369 M. at 207; Boyd, 341 Md. at 436- 37.

In this case, appellant never asked the court to pose a single
voir dire question ained at verifying that all menbers of the
venire panel were qualified based on the statutory criteria of
citizenship. Consequently, Alade slipped through the jury
sel ection process. Wil e appellant nmay have assunmed that the
veni re panel had been pre-screened based on the jury questionnaire,
it is easy to anticipate that m stakes do occur, which is why a

guestionnaire alone is not the sole tool used to select a jury.

Therefore, the use of the form does not elimnate the need to
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verify qualification of the venire by way of voir dire. \Wiver
principles apply to the failure to pose voir dire questions ained
at verifying that venire satisfies the statutory qualifications.

In Kohl, supra, 160 U. S. at 293 (1895), the defendant was
convi cted of nurder and sentenced to death. He argued that he was
deprived of his constitutional rights because one of the jurors in
his case was not a United States citizen. As the Suprene Court
recogni zed, “alienage of a juror is cause of challenge, but is not
per se sufficient to set aside a verdict, and this whether the
conplaining party knew of the fact or not.” Id. at 300. The
Suprene Court al so said:

The disqualification of alienage is cause of chall enge

propter defectum!['® on account of personal objection

and, if voluntarily, or through negligence, or want of

know edge, such objection fails to be insisted on, the

conclusion that the judgnment is thereby invalidated is

whol |y inadm ssible. The defect is not fundamental as

affecting the substantial rights of the accused, and the

verdict is not void for want of power to render it.
Id. at 302 (enphasis added.)

By way of anal ogy, Hunt v. State, 345 Ml. 122, cert. denied,
521 U.S. 1131 (1997), is also instructive. Al t hough convi cted
felons are statutorily barred fromjury service in Maryland, the

Hunt Court established that a crimnal defendant does not have a

constitutional right toanewtrial if a convicted fel on m stakenly

8 Black’s Law Dictionary (8th ed. 1999), at 245 defines
“chal I enge propter defectuni as follows: “A challenge based on a
claimthat the juror is inconpetent to serve on any jury for a
reason such as alienage, infancy, or nonresidency.”

35



serves on the jury.

Hunt was convicted of nurder and sentenced to death. Id. at
127. He conplained that the circuit court erred when it found t hat
he was not deprived of his right to an inpartial jury at his
capital sentencing trial even though, inter alia, ajuror failed to
di scl ose, both at jury orientation and during voir dire, a pending
m sdeneanor theft charge that would have statutorily disqualified
her fromjury service under C.J. 8 8-207(b)(5), and woul d have been

a basis for a challenge for cause. Id. at 140-41.

In denying Hunt’ s appeal, the Court recognized that voir dire
i s ai med at uncovering jurors who are statutorily disqualified. It

said, id. at 141 (enphasis added):

The “‘right’ to exam ne potential jurors, inherent
inthe constitutional right toafair trial and inpartial
jury, translates into a defendant’'s right to have certain
guestions propounded to the jurors . . . ‘concern[ing] a
specific cause for disqualification.” ” Boyd v. State,
341 Md. 431, 436, 671 A . 2d 33, 36 (1996) (quoting Hill v.
State, 339 Mi. 275, 280, 661 A 2d 1164, 1166 (1995)); see
also Bedford v. State, 317 MI. 659, 670, 566 A 2d 111,
116 (1989) (“Maryland Decl aration of Rights Article XXl
guarantees a defendant the right to exam ne prospective
jurors to determ ne whether any cause exists for a
juror's disqualification.”). These “causes” may take two
forms: disqualification for bias or disqualification for

failure to meet minimum statutory requirements for jury
service.

Wth regard to chall enges based on statutory criteria, the
Hunt Court addressed the nethod for “uncovering information
concerning the prospective juror’s age, literacy, or crimnal

background, for which m ninmumrequirenents exi st as prerequisites
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to service.” Id. at 142. Noting that Title 8, Subtitle 2 of the
Courts and Judicial Proceedings Article “necessarily enbodies the
Si xth Arendnent’s right to an inpartial jury,” it pointed out that
the “rights are statutory in nature” and, “[o]rdinarily, their
violation nmay only be vindicated by invocation of the
statutorily-prescribed renmedy.” 1d. at 143. Quoting from Boyd v.
State, supra, 341 M. at 441, the Hunt Court said: “‘Mryland
courts screen juror qualifications on at least three levels: a
statutorily-required qualificationform appearance before the jury
judge or conmmi ssioner at the courthouse, and the trial judge's
observance of each juror during the voir dire.’” Id. at 143.

Further, the Court stated: “The guidelines set forth in C. J.
8§ 8-207, which delineate the m ninmum qualifications for service,
are the nmeans by which the selection of a representative venire is
effected.” I1d. at 143. It also adnoni shed that the |anguage of
C.J. 8 8-211 “is clear and very specific,” and that the failure to
file a notion under CJ. 8 8-211(a) “results in waiver of the
statutory renedi es provided in CJ. 8§ 8-211(d).” (Enphasis added.)
Id. at 146 (citing United States v. Boney, 977 F.2d 624 (D.C.Cir.
1992) (failure to “challenge properly the jury for inproper
sel ection wai ves the issue”).

O inport here, the Hunt Court determned that, after
conpl etion of voir dire, the defendant “lost the statutory remedy

and nust | abor under constitutional or conmon | aw principles.” Id.
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at 144-46. It reasoned, id. at 146 (citations omtted):

The Si xth Amendnment's guarantee of a fair trial and
inmpartial jury is the touchstone of our justice system!
What is required of jurors is that they be w thout bias
or prejudice for or against the defendant and that their
mnds be free to hear and inpartially consider the
evi dence and render a fair verdict thereon. Furthernore,
““[blias on the part of prospective jurors will never be
presuned, and the challenging party bears the burden of
presenting facts . . . which would give rise to a show ng
of actual prejudice.’” If acrimnal defendant undert akes
to challenge a juror on grounds of bias, the attack nust
be affirmatively advanced at the tine of trial. It may
not be raised for the first time in a collateral attack
upon the conviction and/ or sentence.

In an effort to distinguish the case sub judice from Hunt,
appel | ant ar gues:

The fact that M. Al ade disclosed his non-citizenship

status within hours of the rendition of the verdict, and

the fact the issue was raised in this case pursuant to a

ten-day notion, place it in a markedly different

procedural posture than were the circunstances of the

Hunt case. |n short, the concerns inplicated in Hunt as

it regards efficiency and finality of judgnent are sinply

not present here.

W see appellant’s position as a distinction wthout a
di fference. That Al ade’s status was disclosed within hours after
the verdi ct was rendered does not alter the fact that the trial was
al ready over.

Hansel v. Collins, 180 Md. 100 (1941), supports our viewthat
appel lant waived his right to conplain about M. Alade's jury
service. There, the appellant filed a bill of conplaint to set

asi de the judgnent on the ground that the jury foreman had been a

resident of West Virginia and had registered to vote in that state
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in 1940. 1d. at 101, 103. The juror worked in Allegany County,
however, and his name remai ned on the voter rolls of that county.
Id. at 103. The Court of Appeals declared, id.:

Appel  ant coul d have nmade proper inquiry and objected

before the juror was sworn which he did not do, but

wai ted until over four nonths after he had | ost the case

to present this matter to the court, nor has he shown

that his rights were prejudiced by the service of this

juror.

See also Young v. Lynch, 194 M. 68, 72 (1949) (judgnent
affirmed where, after trial, it was shown that brother of juror
whose nane was sel ected had been seated; m stake occurred without
fraud or dishonesty and could have been discovered by defendant
before jury was sworn); Vaccaro v. Caple, 33 M. App. 413, 417
(1976) (“The rule is ... when a juror who mght otherw se be
disqualified for cause is permtted to serve on a jury because of
the failure of the aggrieved party to use due diligence in
di scovering the irregularity, a judgnent of that jury will not be
di sturbed.”); Leach v. State, 47 Ml. App. 611 (1981) (during voir
dire, juror failed to disclose her acquaintanceship with a State
W t ness, who was a hom ci de detective; the om ssion was di scovered
on cross-exam nation; in its discretion, trial court was entitled
to accept juror’s assurance that she could serve w thout bias);
Burkett v. State, 21 M. App. 438, 445 (juror inadvertently failed
to respond to a voir dire inquiry that woul d have reveal ed that he

was the father of a secretary in the prosecutor’s office; Court

ruled that grant of a newtrial is left to the sound discretion of
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the trial court unless “actual prejudice” to the accused is shown
or the information that was withheld creates “a reasonabl e beli ef
that prejudice or bias by the juror against the accused is
likely”), cert. denied, 272 Md. 738 (1974).

Here, the trial court expressly found that Omens had a
reasonabl e opportunity to challenge M. Alade’ s qualifications to
serve as a juror during the voir dire process. Yet, appellant’s
counsel did not request any questions to citizenship. And, the
trial judge stated that, “[h]ad such a questi on been requested, the
court would in all Iikelihood have made the inquiry....” W have
no reason to disbelieve the judge.

Ot her jurisdictions have considered the i ssue presented here.
These cases provi de gui dance.

In People ex rel. Ostwald v. Craver, 272 A.D. 181 (N.Y. App.
Div. 1947), the defendant was convicted of a crim nal offense and
t he prosecutor, upon l|later discovering that one of the jurors was
not a United States citizen, noved to set aside the verdict on the
ground that the jury was illegally constituted. The notion was
granted, and a new trial was ordered. The defendant later filed
for a wit of habeas corpus, which was granted. On appeal by the
state, the court held that, because the conviction was set aside,
t he def endant could not be re-tried for the sane of fense. However,
the court also observed that the defendant’s conviction was “not

illegal, and should not have been set aside.” Id. at 183. It
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stated, id.:

An objection to the qualification of a juror 1is
available only upon a challenge. It must be taken when
the juror appears and before he 1is sworn. Code of
Crimnal Procedure, section 369. The Constitution does
not prescribe the qualifications of jurors. It guarantees
the right of trial by jury, . . . but the nethod of
sel ecting persons deenmed qualified to act as jurors is
|l eft to the Legislature. People v. Cosmo, 205 N. Y. 91, 98
N.E. 408, 39 L.RA, NS, 967. The Legislature has

prescribed the qualifications of a juror, and citizenship

is one of these. Judiciary Law, section 502. The lack of

such a technical qualification, however, may be waived,

either with knowledge or by failure to make an inquiry
when the juror is called and before he is sworn.
(Italics and bol df ace added.)

More recently, in Moton v. State, 569 S. E. 2d 264 (Ga. Ct. App.
2002), the Georgia Court of Appeals upheld the denial of a notion
for anewtrial filed by a crimnal defendant who conpl ai ned t hat,
inviolation of Georgia law, his jury included a person who was not
a United States citizen. 1d. at 266. Among other things, Mton
claimed that the juror failed to respond truthfully on the juror
questionnaire to a question about her citizenship, which was not
di scovered until after Mton's trial.

The court observed that Mton never asked the juror about her
citizenship during voir dire, nor did he object to her service as
a juror. I1d. at 266. Therefore, the court ruled that he was not
entitled to a newtrial based on the juror’'s status as a foreign

nati onal . In rejecting Mdton's due process claim the court

stated, id. at 267:
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[E]ven if aliens can be excluded froma jury, it does not

necessarily follow that an alien's participation on a

jury deprives a defendant of due process. [The juror in

question] testified in Mdton's hearing on notion for a

new trial that, although she was from Jamai ca, English

was her primary |anguage, she understood what was

happening at the trial, and she applied the law as

instructed by the trial court. Thus, Mdton cannot show

that [the juror’s] participation on his jury deprived him

of any of his constitutional rights.

Notably, wth respect to waiver, the court said that “a
chal | enge propter defectum” i.e., a clai mof i nconpetency based on
al i enage, infancy, or residency, “nust be discovered and nmade
before trial.” I1d. at 266. It also stated: “‘A juror inconpetent
propter defectum is made specially conpetent by the act of the
parties in allowng himto serve without chall enge, and a verdi ct
will not be set aside for such cause.’”” I1d. (Citation omtted.)

To be sure, the court recognized that, when a juror fails to
answer correctly a question on a juror gquestionnaire, and a correct
response woul d have disqualified the juror, the defendant may be
entitled toanewtrial if he shows that the juror failed to answer
truthfully. 1d. at 267. However, the defendant in Moton coul d not
show that the juror failed to answer truthfully a question about
citizenship. In the case sub judice, the court found that Al ade
did not deliberately m srepresent his status as a citizen. Rather,
it found that his incorrect response was the result of an
“oversight.”

Appel l ant relies on Perkins v. Smith, 370 F. Supp. 134 (D. M.

1974), arff'd, 426 U.S. 913 (1976), to support his argunent that he
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was deprived of his constitutional right to a fair trial. In
Perkins, a resident alien of Maryl and brought an action chal |l engi ng
his exclusion fromjury service based solely on his alien status.
In rejecting Perkins’s challenge, the |lower court articul ated, id.
at 138:

In maintaining the jury system as “the very
pal | adi um of free governnment” the states logically can
antici pate that native-born citizens woul d be conver sant
with the social and political institutions of our
society, the custons of the locality, the nuances of
local tradition and |anguage. Likewise naturalized
citizens, who have passed t hrough the citizenship cl asses
sponsored by the Immgration and Naturalization Servi ce,
have denonstrated a basic understandi ng of our form of
gover nnent , history and traditions. There is no
correspondi ng basis for assuming that resident aliens,
who owe allegiance not to any state or to the federa
governnment, but are subjects of a foreign power, have so
assim |l ated our societal and political nores that an
equal reliance could be placed on their performng as
well as citizens the duties of jurors in our judicial
system

The nature of the operation of juries nakes it
apparent that persons unfit for jury service can work a
great deal of harm through inability or malice, to
efficiency and fairness. Jury deliberations are perhaps
the nost secret form of decision-making in the nation;
t he means of persuasion used by jurors on each other are
never revealed. A single juror who failed to understand
the inport of the evidence being presented or who | acked
any concern for the fairness of the outcone could
severely obstruct or distort the course of justice. A
single persuasive and unprincipled juror could even
direct the course of justice into channels deliberately
chosen for their deleterious effect on this country. W
conclude, therefore, that the state has a conpelling
interest in the restriction of jury service to those who
will be loyal to, interested in, and famliar with, the
custons of this country.

Resident aliens by definition have not yet been
admtted to citizenship. Until they becone citizens, they
remain in nost cases legally bound to the country of
their origin. Nothing is to prevent their return to that
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country, or a nove to yet athird nation. It is true that

many, if not nost, aliens do intend to beconme citizens,

and that their loyalty could probably be counted upon.

However, it is the process of filing for citizenship that

establishes that loyalty; any attenpt at prior screening

woul d undercut the efficiency and significance of

exi sting procedures. Therefore, although the presunption

that all aliens owe no allegiance tothe United States i s

not valid in every case, no alternative to taking

citizenship for testing allegiance can be devised, so

that we conclude that the classification is conpelled by

circunstances, and that it is justifiable.

To be sure, Perkins nmade clear that courts may exclude non-
citizens fromtheir juries. But, the court did not say that non-
citizens must be excluded, or that a defendant is necessarily
entitled to a newtrial whenever a non-citizen happens to serve on
ajury.

The cases cited above persuade us that appellant waived his
right to conpl ain about M. Alade’s |ack of citizenship. Al though
appel | ant had an opportunity to challenge M. Al ade’ s
qualifications to serve as a juror during voir dire, he did not
avail hinmself of this opportunity.

Even if there were no waiver, we are of the view that M.
Al ade’ s status as a foreign national does not autonmatically conpel
a reversal. By way of anal ogy, we | ook to other jurisdictions that
have addressed the effect of the presence of felons on juries, in
viol ati on of applicable statutes. Like Maryland, these courts have
concluded that this circunstance does not automatically justify a

new trial .

I n Boney, supra, 977 F.2d 624, the defendants di scovered after
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trial, but before sentencing, that the jury foreman was a convi cted
felon. 1d. at 628. Neverthel ess, the trial court denied their
nmotion for a new trial, without a hearing. I1d. On appeal, the
defendants argued that, because the juror was statutorily
ineligible to serve, his presence on the jury constituted
reversible error. 1Id. at 633. Rejecting that contention, the court
sai d:
The Sixth Amendnent right to an inpartial jury ...
does not require an absolute bar on felon-jurors. The
Suprene Court has stressed repeatedly that the touchstone
of the guarantee of an inpartial jury is protection
agai nst juror bias. A per se rule would be appropriate,
therefore, only if one could reasonably conclude that
felons are always biased agai nst one party or another.
But fel on status, al one, does not necessarily inply bias.
In fact, as the dissent suggests, Congress’ purpose in
restricting felons' jury service my stem from
consi derations other than a concern for biased jurors.
We think, therefore, that the Sixth Amendment
guarantee of an impartial trial does not mandate a per se
invalidation of every conviction reached by a jury that
included a felon.
Id. (bol df ace added) (footnote and citations omtted). Therefore,
the court remanded the case for a hearing at which the appellants
woul d have an opportunity to prove that the juror's failure to
di scl ose his status as a felon reveal ed actual bias. 1d. at 634-35.

In United States v. Humphreys, 982 F.2d 254 (8th G r. 1992),
the Eighth Grcuit held that a new trial was not required because
a felon sat on a jury that convicted the defendant of incone tax
evasion. The juror reveal ed his prior conviction during voir dire

but m stakenly indicated that his civil rights had been restored.
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The defendant noved for a new trial based on the juror's
participation in the verdict. The court held that a defendant
presenting such a post-verdict chall enge had to denonstrate actua
bias or prejudice affecting the juror's inpartiality and the
fairness of the trial. 1d. at 261.

W agree with the trial court that M. Al ade’s service on the
jury did not infringe Ownens’s due process right to a fair and
inmpartial jury, merely because of his status as a foreign national.
The “due process clause of the fourteenth anmendnent and Article 21
of the Maryland Declaration of Rights guarantee the right to an
inmpartial jury to the accused in a crimnal case.” Couser v.
State, 282 M. 125, 138 (1978). But, in this case, there was no
showi ng of prejudice or any allegation that M. Al ade |acked the
ability to performhis duties inpartially and intelligently because
of his status as a Nigerian. To the contrary, the court found that
there was “no showing that M. Alade’s non-citizen status in any
way or manner prejudiced the Defendant’ s case, his consideration of
the evidence, or the jury's deliberations.” Therefore, it was

satisfied that appellant’s due process rights were not infringed.

As the Court reiterated in Hunt, 345 MI. at 146: “*“[Db]ias on
the part of prospective jurors wll never be presuned, and the
chal l enging party bears the burden of presenting facts ... which
would give rise to a showing of actual prejudice.””” (quoting

Davis, 333 Md. at 38) (in turn quoting Borman v. State, 1 Ml. App.
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276, 279 (1967)). Appellant did not establish bias.

The recent case of williams v. State, M. , No. 121

Sept enber Term 2004 (filed August 3, 2006), does not alter our
concl usi on. In that case, the defendant was charged wth
di stribution of cocaine and other related offenses. 1d., slip op.
at 1. The Court considered whether the defendant was entitled to
a new trial because a juror failed to disclose, during voir dire,
that a nmenber of the juror’s famly was enpl oyed as a secretary in
the prosecutor’s office, and “the relationship was not discovered
until after the trial was conpleted.” 1d., slip op. at 1.

During voir dire, the venire panel was asked whet her

“ any nenber of the panel, any nenber of
your inmmediate famly or household or anyone
el se that you' re close to and get significant
advice from been in the past, going to be in
the future or are currently enpl oyed or doing
business with or otherw se closely associ ated
with any |aw enforcenent agency? That
includes the City Police, the County Police,
the State Police, or any other kind of police.
The [AJttorney General for the State of
Maryland or any other State, the State's
Attorney’s Oficer [sic], Baltinmore Gity,
Bal ti more County, and other State or District
Attorney’'s office, the United State s [sic]
Attorney [sic] Ofice for the Federal District
of Maryland or any other federal district,
Federal | aw enforcenent agenci es incl udi ng but
not limted to FBI, DEA ATF, INS, IRS,
Custons, Coast CGuard, Mlitary Police, NSA
Cl A, Honeland Security or any other type of
outfit that either has a security function or
has an investigative function? Also, include
parole and probation agents, sheriff’s
departnments, correctional officers and other
enpl oyees of correctional facilities and
people who work for private security
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conpani es, then be prepared to tell us about
t hat when you conme up.”

Id., slip op. at 2.

As noted, the juror in question did not disclose a famlial
relationship with the prosecutor’s office. After trial, the State
advi sed appellant of the fam lial connection, and appellant filed
a notion for new trial. Id. at 3. At the notion hearing, the
prosecut or acknow edged the juror’s fam lial connection, id., slip

op. at 4, but did not know why the juror failed to disclose the

relationship during voir dire. Nor was the juror present “to

testify as to the reason for the non-disclosure.” Id. In denying
the new trial notion, the trial court said, id., slip op. at 4-5:

“Well that’s pretty renote; a sister of a
secretary inthe State's Attorney’'s Ofice. If
the Court of Appeals wants to grant a new
trial on that basis they' re nore than wel cone
to do it. W struggle in Baltinore with an
el ectorate with Iless than a high school
education, that is not very sophisticated, and
doesn’t understand the sinplest of questions.
If the Court of Appeals wants to create
| aboratory circunstances and create precision
in each trial, which pre-supposes that jurors
will come in here that come in and understand
simpl e English questions, or a defendant gets
multiple trials at great expense to the
taxpayers, let them do so. |I’'m not going to.
Motion for New Trial is denied.”

The Court of Appeals reversed. 1d., slip op. at 5. In so
doing, the Court distinguished williams from our decisions in
Burkett v. State, supra, 21 M. App. 438, and Leach v. State,

supra, 47 Md. App. 611. The Court expl ai ned:
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In both Burkett and Leach, the trial judge, upon
di scovery of the jurors’ non-disclosure of arelationship
that was the subject of voir dire inquiry, recognizing
the potential for prejudice, questioned the jurors, on
the record, to determine whether there was, or cause to
be concerned about, prejudice. Only after that inquiry
and on the basis of the findings it made on the basis of
the information it disclosed did, or could, the trial
court exercise 1ts discretion with respect to the
requested relief. Wth no conparable inquiry as a
predicate in this case, the trial judge, concl uding that
the rel ationship not disclosed was “pretty renote,” and,
therefore, not sufficient to support a new trial
denied the Wlliams’ [sic] notion for newtrial.

williams, slip op., slip op. at 12-13 (enphasis added).

The Court continued, id

In both Burkett and Leach, the trial court was able to

performits “focal point” role. It was able to conduct
the further investigation and delving into the juror’s
state of mnd, albeit after the fact. As a result, the

court was able to satisfy itself, and was satisfied, that
the non-disclosure was inadvertent, that, in other words,
there was no basis to believe that the juror was biased
or otherwise not impartial.ll

* * %

We hold that, where there is a non-disclosure by a
juror of information that a voir dire question seeks and
the record does not reveal whether the non-disclosure was
intentional or inadvertent,!! the defendant is entitled
to a new trial.

., slip op. at 14-15 (enphasi s added):

O inport here, Chief Judge Bell, witing for the four-nmenber

maj ority,

whi ch the

underscored the i nportance of an evidentiary hearing, at

juror is present, as a predicate to the trial court’s

exercise of discretion. The Court reasoned:

j uror
voi r

We endeavor to be clear on this point. Were the
is available for further voir dire and is further
dired, a trial court may exercise the discretion
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Burkett requires it to exercise. But, the trial court’s
sound discretion can only be exercised on the basis of
the information that the voir dire reveals and the
findings the trial court nmakes as a result. On the other
hand, where the juror is not available or is not voir
dired, there sinply is neither a basis for the findings
of fact, which nust formthe predicate for the exercise
of discretion, nor for the exercise of discretion that
Bur kett contenpl at es.

In a footnote, the Court el aborated, id., slip op. 16, n.9.:

As shoul d be obvious, that result [of a newtrial] is the

product of a record that was so deficient as not to have

permtted this Court, or the trial court, for that

matter, to make a finding as to why the juror not did

di scl ose her famlial relationship. Speculation froman

I nadequate record sinply will not do.

Even if we regard Alade’'s incorrect answer on the
guestionnaire as conparable to an i ncorrect response to a voir dire
question or a failure to disclose, the instant matter is easily
di stinguished from williams. Unlike in williams, the court bel ow
conducted an evidentiary hearing to explore why Al ade stated on the
guestionnaire that he was qualified to serve. The juror expl ai ned
that he sinply “mssed” the portion of the form regarding
categories for disqualification. In its ruling, the trial court
expressly found that Al ade’'s testinony was “credible.” Further
the court determined that the juror’s “failure to note that he was
not a citizen of the United States was sinply an oversight.” And,
it found that “M. Alade did not provide a di shonest response to
the citizenship question.”

In addition, the court was of the viewthat the “questionnaire

itself is confusing,” which apparently contributed to the juror’s
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m st ake. The court explained: “As reflected on Court’s Exhibit A,
a person can ‘check off’ that he or she is qualified to serve as a
juror before even seeing the disqualifying factors |isted bel ow.”

Finally, the court ruled that “the presence of M. Al ade on
the jury” did not deny appellant “a fair and inpartial trial” or
violate his due process rights. It explained: “The nere presence
and participation of a juror who woul d have been disqualified by
statutory provisions is not a basis for a new trial absent a
showi ng of bias or prejudice. The Defendant has failed to nake
such a show ng.”

Accordingly, unlike in williams, the record reveals that M.
Al ade’ s m st aken response was fully explored by the trial court at
an evidentiary hearing. The court found that the error was
uni ntenti onal and inadvertent, and did not result in any bias or
prejudi ce to appellant. These core findings entitled the court to
exercise its discretion, which it did in denying the notion.

ITT. Motion to Suppress
A. Factual Summary

Appel | ant noved to suppress his oral statenents to Detectives
Eric Kruhm and Vickie Shaffer at the Hospital, claimng that they
were made during custodial interrogations and that the detectives
failed to advise himof his constitutional rights under Miranda v.
Arizona, 384 U.S. 436 (1966). This claimis without nerit.

Detective Kruhm of the Howard County Police Departnent,
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testified that on July 30, 2003, at about 6:30 p.m, he and
Det ective Shaffer encountered appellant at the playroom of the
Hospital’s pediatric ward, wth Dacquan. Det ective Kruhm
“introduced hinself and Detective Schaffer” to appellant and “sat
dowmn within a few feet of [Owmens] and began talking with him”
Det ective Kruhminformed appellant that they were at the Hospital
because of Kevonte's death, and asked appellant a series of
guestions about the day’s events, including “who had the children
that day. How long they had been with each person or if anybody
had visited the hone?”

The detectives spoke with appellant for about ten to fifteen
m nutes. During their conversation, the detectives did not display
t heir weapons, nor was Onens restrai ned. Moreover, appellant never
i ndi cated that he wanted to end the conversation or |eave the
pl ayroom Detective Kruhm added that “we were actually the ones
that ended the interview. We got up. We finished and actually
left. Mself and Detective Shaffer.”

According to Detective Kruhm appellant told him that he
stayed hone with the children often, and had the children with him
at hone all day on July 30, 2003, while his wife was at work
Appel I ant explained that, after |unch, Kevonte and Dacquan fell
asleep until about 5:00 p.m and, when he went to awaken them
Kevonte was wunusually tired. According to Detective Kruhm

appel l ant said that by the tine they arrived at Ms. Davis’s work to
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pi ck her up, Kevonte’s lips had turned bl ue.

Det ective Kruhm described appellant as appearing nervous
during the conversation. He noted that Omens twice nuttered to
hi nsel f, once sayi ng, “Fucking up,” and once sayi ng, “How does this
shit happen?” When Detective Kruhm confronted appellant with the
fact that Kevonte had bruises on his sternum and face, appell ant
suggested the cause m ght be attributable to the fact that Kevonte
and Dacquan tended to fight with each other.

Det ecti ve Kruhmand Det ecti ve Shaffer next spoke to appel |l ant
at approxinmately 9:48 p.m that evening, while in the Hospital’'s
pediatric ward. Kruhmtold appellant “that [they] wanted to talk
to him a little further, and that [they] wanted to tape the
interview.” Detective Kruhmexpl ai ned that he wanted to audi ot ape
t he conversation because he “didn’t want to take a | ot of notes,”
and “wanted to pay attention to what [appellant] had to say.”
Appel | ant did not object.

O significance to the notion, the foll ow ng exchange ensued
at the end of the interview

[ APPELLANT] : Is there anything el se before | go?

[ DETECTIVE KRUHM : You can |eave any tine; we're not
hol di ng you in here anynore.

[ APPELLANT]: All right. See you tonorrow.
Detective Kruhm testified that appellant was neither
handcuffed nor restrained during the second interview The

detectives were not in uniform nor were their weapons displ ayed.
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Mor eover, Detective Kruhm clained that they did not threaten
appel lant, nor did they nmake any pronises to him

During cross-exanm nation, Detective Kruhm acknow edged t hat
appel | ant was a suspect imedi ately after the first interview He
al so indicated that he m ght have obtained appellant’s car keys
from him before the second interview. The follow ng exchange is
rel evant:

[ APPELLANT' S COUNSEL]: Did there conme a tinme that you
came into possession with [sic] car keys to the Honda?

[ DETECTI VE KRUHM : | believe | did.

[ APPELLANT' S COUNSEL]: Okay. And how and where did that
happen?

[ DETECTI VE KRUHM : | don’t renenber where, but | believe
| had [a] conversation with M. Oaens telling himthat
needed the keys to the vehicle.

[ APPELLANT' S COUNSEL]: Wuld that be one of the two
conversations that you’' ve al ready referenced?

[ DETECTI VE KRUHM : | don’t believe so.

[ APPELLANT’ S COUNSEL]: Ckay. Wen would it have been in
relation to those two conversations.

[ DETECTI VE KRUHM : When the Search Warrant was going to
happen on the vehicle.

[ APPELLANT’ S COUNSEL] : When was that inrelationto these
two conversations?

[ DETECTI VE KRUHM : | don’t renenber.

[ APPELLANT' S COUNSEL]: Okay. Quite possibly after the
first and before the second.

[ DETECTI VE KRUHM : That’s possi bl e, yes

[ APPELLANT' S COUNSEL]: Yes. And do you have any
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recol l ecti on of where that conversation you had with M.
Onens took place?

[ DETECTI VE KRUHM : No, | don’t.

[ APPELLANT’ S COUNSEL]: All right. Could it have been
outside by the parking |ot?

[ DETECTI VE KRUHM : It coul d have been

[ APPELLANT’ S COUNSEL]: And it could have been prior to
t he second conversation you had in room el even?

[ DETECTI VE KRUHM : | don’t renenber.

Detective Schaffer testified that the interviews wth
appel  ant occurred before the execution of the search warrant for
t he Honda. H's testinmony was largely consistent with that of
Det ective Kruhm He indicated that, prior to the second interview,
t hey approached appellant and told himthat they “needed to speak
with him again.” Then, they found an enpty room and brought
appel l ant there for that purpose.

Appel | ant expl ained that, after the first interview, he went
outside to get “some air,” and because he “needed to go to the car
to get a phone nunber so [he] could call [his] friend to |et him
know what was going on so he could come and get [him.” \Wile
Onens was outside, next to his car, talking on his cell phone, the
detectives approached himfor the second tinme and indicated that
t hey needed to ask him*“some nore questions and to conme with them”
The detectives told hi m“they al so needed the keys to the house and

car. Accordi ngly, appellant gave the detectives his keys and

followed theminto the Hospital. Appellant stated that he “didn’t
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really think [he] had a choice whether to answer the Detectives’
questions, and that he did not feel free to |eave during either
interview”

Appel lant confirnmed that he was neither handcuffed nor
restrai ned during either interview He also confirnmed that neither
det ecti ve st opped hi mwhen he said he wanted to | eave the room nor

did he indicate that he did not want to proceed with either

I ntervi ew. Appel l ant acknow edged that the second interview
concl uded when he stated, “I don't want to talk to you anynore.”
The court denied the notion to suppress. It stated that it

consi dered a nunber of factors, explaining:

One, is when and where the interrogation occurred.
In this case there were two different occasi ons when M.
Ownens tal ked to detectives. They both took place in the
hospi t al . The first conversation took place in a
pl ayroom and t he second one was in a patient room close
to where the victimhad been kept prior to the victinms
deat h.

In both instances, M. Owens was already in the
hospi tal . Wen he went in to the playroom the
detectives were already there, the conversation ensued.
The later conversation was at the detectives’ request
when they went in to a patient room

| also need to consider the length of each
interrogation. In both instances they were short, as |
recall, maybe fifteen to twenty m nutes on each occasi on.
So, they were not |engthy interrogations.

The third factor is the nunber of police officers

that were present. In both instances, there were two
of ficers present when conversations with M. Oaens took
pl ace.

| also need to consider what the officers and
suspect said, or did. These were all, obviously,
conversations where the detectives were trying to seek
information from M. Owens about what occurred on a
particul ar day in question when his stepson was taken to
the hospital.
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Wen M. Omens testified in these proceedi ngs, .

and | should have nentioned in the beginning, | did
take into account all of the testinony and evidence
presented, including the assessing of the credibility of

the witness, and | did review the cases that counsel
asked ne to review. But, in determ ning what was said or
done — . . . M. Omens testified on cross-exam nation

that he never said that he did not want to talk to the
detectives, and he never said that he did not want to
answer anynore questions.

There is one point in the interview where M. Onens
indicated that he felt the detectives were trying to
coerce him At that point, the interview ended, and he
was free to | eave.

That fact also addresses another factor as to
whet her or not he was physically restrained. At no tine
during any of the interrogations was M. Onens physically
restrai ned.

There was some testinony as far as everybody’'s
relative location in the two roons. In no instance do |
find that the placenent of persons in the room in any
manner, restricted M. Owens from being able to | eave,
had he chosen to | eave.

He was — | believe he had testified in cross-
exam nation, or nmaybe it was on direct, um and the
detectives indicted that he was never told that he could
not leave. And, in fact, at the tinme when he thought he
was bei ng coerced, he was able to | eave, and he [w] as not
stopped, in any respect, fromtrying to | eave.

Anot her factor i s whether there was a show of force.
There were no threats made to Ms. Omens, according to his
own testinmony. Additionally, the officers had weapons,
but they were never drawn.

Another factor is how he got to the place of
guesti oni ng. As | indicated, he was already at the
hospital, because his stepson had been admtted to the
hospital, so he was not at that |ocation at the police
of ficers’ request.

Final factor to be considered is whether he was
detai ned, or arrested. He was not arrested that evening;
in fact, he was arrested two days later. So, fromthat
standpoint, this also gets into any physical constrains.
There were no such constraints upon his ability to | eave.

So, considering the totality of the circunstances |
find, that based wupon the testinony and evidence
presented in ny review of applicable case |aw, that this
was not a custodial interrogation in either event, so
Mranda warnings were not required prior to the
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guesti oni ng.

| also find that a reasonable person in M. Oaens’
circunmst ances would have felt free to |eave, and that
this was not a coercive environment.

B. Discussion

Appel | ant contends that, under our holding in Bond v. State
142 Md. App. 219 (2002), “the trial court erred in denying [his]
notion to suppress.” He argues:

[I]t is clear that the two officers wearing weapons
approached Appellant in the unfamliar atnosphere of a
hospital waiting room on the heels of |earning of the
death of his stepson and commenced to question hi mabout

their investigation. Certainly an ordinary person under
such circunmstances would feel intimdated and unable to
end the encounter. | ndeed, the officers dictated the
contours of the initiation and termnation of the
interrogation. As it regards the second interrogation,

the officers sought out Appellant . . . they indicated
that they “need[ed] to speak wth himagain,” they took
his car keys from him they led him to the private
envi rons of an unoccupi ed patient room they sat himw th
his back to the wall; they closed the door; they
proceeded to interrogate himw th an audi o t ape-recorder
i n an accusatory manner by offering repeated expressions
of his guilt and rejecting his denials of culpability.

And al though [the] Detective testified [that] Appellant

was not under arrest and that he was “free to leave,” it

is inconceivable that Appellant felt, or was in fact,

free to |leave when, after he was conpelled to ask[]

perm ssion to | eave, he was advised, “W’re not hol ding
you in here anynore.” . . . Appellant was clearly in
pol i ce cust ody when t he detectives were i nterrogati ng him
for the second tine, he was not advised of his rights
under Miranda before being subjected to the custodia

interrogation, and the trial court’s denial of his notion
to suppress was error. The error requires reversal.

The State counters that “the record and controlling authority
fully support the circuit court’s ruling.” Quoting Argueta v.

State, 136 M. App. 273, 279, cert. denied, 364 Mi. 142 (2001), it
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asserts: “‘[P]relimnary to any decision to exclude evidence
because it was gathered from the crimnal suspect who was not
advi sed of his Miranda rights is a determ nation of whether that

evidence constitutes a statenent stenmming from custodial

i nterrogation. (Citations omtted; internal gquotations omtted).

It adds: “The threshold in deciding the applicability of Mirandais
whet her the person bei ng questi oned has been taken into custody or
deprived of his freedomin sone significant manner.’” (Citations
omtted). Moreover, it contends:

[T]he trial court thoroughly reviewed the facts
established at the suppression hearing, including
reviewi ng the audi otape made by Omens. The Court found
that the interrogations were not |engthy, that Owmens
never said that he did not want to talk with the
officers, that Omens was free to |eave and was not
st opped when he did | eave, that no threats were made to
Onens, and that Omens was not restrai ned or under arrest
and, in fact, was not arrested until two days |ater.
Based upon the evidence before it, the suppression court
properly concluded “that a reasonable person in M.
Onens’ circunstances woul d have felt free to | eave, and
that this was not a coercive environnent,” and held “t hat
this was not a custodial interrogation in either event,
SO Miranda, warnings were not required prior to the
guestioning.”

Qur review of the trial court’s ruling with respect to a
suppression notion i s based solely on the record of the suppression
hearing. State v. Collins, 367 Md. 700, 706-07 (2002); Cartnail v.
State, 359 Md. 272, 282 (2000); Cooper v. State, 163 Ml. App. 70,
84 (2005); Freeman v. State, 158 Md. App. 402, 408 n.3 (2004). W
reviewthe evidence in the |ight nost favorable to the State as the

prevailing party. State v. Rucker, 374 M. 199, 207 (2004);

59



Riddick v. State, 319 MJ. 180, 183 (1990); whittington v. State,
147 M. App. 496, 515 (2002), cert. denied, 373 M. 408 (2003),
cert. denied, 540 U.S. 851 (2003). Moreover, we extend great
deference to the fact-finding of the notion court, accepting the
facts as found, unless clearly erroneous. State v. Green, 375 M.
595, 607 (2003); Ferris v. State, 355 Md. 356, 368 (1999).
Nevert hel ess, we nmust nake our own i ndependent constitutiona
appraisal as to the adm ssibility of a defendant’s statenents, by
reviewing the law and applying it to the facts of the case. Crosby
v. State, 366 M. 518, 526 (2001), cert. denied, 535 U S. 941
(2002); wilkes v. State, 364 MI. 554, 569 (2001). W acconplish
this task by conducting a de novo review of the | aw and applying it
tothe first-level facts found by the suppression judge. Nathan v.
State, 370 Md. 648, 659 (2002), cert. denied, 537 U.S. 1194 (2003);
Green, 375 MI. at 607; In re David S., 367 Md. 523, 529 (2002).
It is pellucid that the application of Miranda is triggered
only in a custodial setting. Miranda, 384 U S. at 441, 444; see
Yarborough v. Alvarado, 541 U.S. 652, 660 (2004); Thompson v.
Keohane, 516 U.S. 99, 107 (1995); Fenner v. State, 381 Md. 1, 9
(2004); Hughes v. State, 346 Md. 80, 87 (1997). \Wether a person
was in custody during police interrogation is a l|legal question
See State v. Rucker, 374 M. 199, 207 (2003) (“In determ ning
whet her there was custody for purposes of Miranda, we accept the

trial court's findings of fact unless clearly erroneous,” but

60



““Iwe must . . . nmake an independent constitutional appraisal of
the record to determne the correctness of the trial judge's
deci si on concerning custody’”) (citation omtted); McAvoy v. State,
314 Md. 509, 515 (1989) (“Armed with the facts properly found by
the trial judge, we nust . . . make an i ndependent constitutiona
apprai sal of the record to determ ne the correctness of the tria
judge's decision concerning custody.”); Allen v. State, 158 M.
App. 194, 229 (2004), aff’d, 387 Ml. 389 (2005); Ashe v. State, 125
Md. App. 537, 549 (1999) (“Whether appellant was in ‘custody’ when
he made the incrimnating statenent is a | egal question, which we
deci de de novo using the facts found by the circuit court.”).
“*‘[Custodial interrogation’ ” nmeans “ ‘questioning initiated
by law enforcenent officers after a person has been taken into

custody or otherwi se deprived of his freedom of action in any

significant way.’” Alvarado, 541 U.S. at 661 (quoting Miranda, 384
U S at 444). “‘Custody’ ordinarily contenplates that a suspect
will be under arrest, frequently in a jailhouse or station house

setting.” Reynolds v. State, 88 M. App. 197, 209 (1991), arr'd,
327 Md. 494 (1992), cert. denied, 506 U.S. 1054 (1993). But, the
concept of “custody” is not necessarily limtedto a fornal arrest;
“the ultimate inquiry is sinply whether there is a ‘formal arrest
or restraint on freedomof novenent’ of the degree associated with
a formal arrest.” Ccalifornia v. Beheler, 463 U.S. 1121, 1125 (1983)

(per curiam. As the Suprenme Court explained in Thompson, 516 U.S.
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at 112, custody may be found when “a reasonabl e person [ woul d] have
felt he or she was not at liberty to termnate the interrogation
and | eave.”

“The Miranda custody inquiry is an objective test.” Alvarado,
541 U. S. at 667. Therefore, “the initial determ nation of custody
depends on the objective circunstances of the interrogation, not on
t he subj ective views harbored by either the interrogating officers
or the person being questioned.” Stansbury v. California, 511 U.S.
318, 323 (1994) (per curiam. Accordingly, the trial court nust
assess “all of the circunstances surrounding the interrogation,”
Stansbury, 511 U.S. at 322, and consider “how a reasonabl e person
in the position of the individual being questioned woul d gauge the
breadth of his or her ‘freedom of action.” ” 1d. at 325. Put
anot her way, “custody nust be determ ned based on how a reasonabl e
per son, in the suspect’s situation wuld perceive his

ci rcunstances.” Alvarado, 541 U.S. at 662, see Berkemer v. McCarty,
468 U.S. 420 (1984); see also Allen v. State, 158 M. App. 194,
230, arfr’d, 387 M. 389 (2005).

In whitfield v. State, 287 M. 124, 139 (1980), the Court
adopted the “objective reasonabl e person approach to determ ning
custody.” Indeed, the Court expressly said that the “subjective
intent” of a |law enforcenment officer is not relevant in resolving

t he custody issue. 1d. at 140. It determ ned that “‘custody occurs

If a suspect is led to believe, as a reasonabl e person, that he is
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being deprived or restricted of his freedom of action or novenent
under pressures of official authority.”” 1d. (Citation omtted).

To be sure, “[d]eciding when a person has been significantly
deprived of his freedomof action so as to be in custody within the
meani ng of Miranda depends on the factual setting surrounding the
interrogation in each case." 1d. at 139. In this regard, the trial
court nust consider, inter alia, Wwhether the suspect was
“physically deprived of his freedom of action in any significant
way or is placed in a situation in which he reasonably believes
that his freedom of action or novenent is restricted by such
interrogation.” 1d. at 140 (internal quotation omtted).

The whitfield Court enunerated several factors relevant to the
custody determnation. It said:

“[T]hose facts intrinsic to the interrogation:
when and where it occurred, how long it
| ast ed, how many police were present, what the
officers and the defendant said and did, the
presence of actual physical restraint on the
defendant or things equivalent to actual
restraint such as drawn weapons or a guard
stationed at the door, and whether the
def endant was bei ng questi oned as a suspect or
as a Wwtness. Facts pertaining to events
before the interrogation are also relevant,
especially how the defendant got to the place
of questioni ng — whet her he cane conpletely on
his own, in response to a police request, or
escorted by police officers. Finally, what
happened after the interrogati on — whet her the
defendant left freely, was detained or
arrested — may assi st the court in determning
whet her t he defendant, as a reasonabl e person,
would have felt free to break off the
questioning.”
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Id. at 141 (quoting Hunter v. State, 590 P.2d 888, 895 (Al aska
1979)).

Wth this framework in mnd, we discern no nerit to
appellant’s challenge to his statenments at the Hospital. e
expl ai n.

Allen v. State, supra, 158 M. App. 194, is informative
There, appellant was charged with nurder, as well as robbery with
a deadly weapon, robbery, theft, and two counts of carrying a
weapon openly with intent to injure. At a suppression hearing
appel | ant noved to suppress several oral and witten statenents he
made to police officers in a store parking lot and at the sheriff’s
office. Id. at 201

Two officers testified that they arrived at the parking | ot
“in response to appellant’s call to the sheriff’s office, in which
he reported t hat he had stabbed sonmeone.” 1d. at 232. On the call,
appel l ant al so stated that “he had run a car into a ditch.” 1d. at
201. Once on the scene, the officers noticed that appellant was
covered in blood. 1d. at 233. Accordingly, the officers asked
appellant if he was injured. After appellant infornmed the officers
that he was not injured, he “voluntarily ‘started talking,’” and
gave “details of the stabbing.” 1d. at 232.

After the victim s body was | ocat ed, appellant was voluntarily
taken to a nearby produce stand to discuss the incident. Id. at

204. At the produce stand, he was i nforned that “he was ‘not under
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arrest’; that he was ‘free to leave'; and that he did not have to
di scuss the incident.” 1d. After appellant agreed to discuss the
incident, he was taken to the sheriff's office. I1d. at 204-05.
“Al t hough he was transported in a police vehicle, appellant was not
handcuffed during the ride.” 1d. at 234. At the sheriff’'s office,
an officer again infornmed appellant that he “was not under arrest
and was free to | eave.” 1Id. Thereafter, appellant was intervi enwed
about the incident by a police sergeant. But, he was not
restrained, nor did the police officer display his weapon. Id.
Appel | ant gave oral and witten statenments. Id. at 205.

In denying appellant’s challenge to his statenents at the
parking lot, we explained: “These brief encounters with appell ant
were of a limted nature and were nmade in a public place, during
the day, wi thout the use of any weapons or physical restraints.”
Id. at 233. W al so deni ed appellant’s challenge to the statenents
made at the sheriff’s office, noting that appellant “was not under
arrest, was free to leave, and did not have to ‘discuss the
incident’ with the detectives.” Id. at 236.

State v. Rucker, supra, 374 M. 199, is also instructive.
There, the police received an anonynous tip that M. Rucker was
dealing drugs. 1d. at 203. 1In response, they went to a shopping
center and parked their marked crui ser behind M. Rucker’s vehicle.
Id. at 204. After asking Rucker for his |icense and vehicle

registration, the uniforned officers asked himif he had “anything
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he was not supposed to have.” 1d. M. Rucker admtted that he had
cocaine. Id. Rucker noved to suppress his statenents and the
cont raband, conpl ai ning that the police should have advi sed hi m of
his Miranda rights, because they initiated what anmounted to a “de
facto arrest.” 1d. at 206. The circuit court suppressed the
statenents and we affirned. 1d. at 205-06. The Court of Appeals
reversed, concluding that Rucker was not in custody at the tinme of
his statenents. 1d. at 207. |In reaching its decision, the Court
pointed to the following: the questioning occurred in a public
pl ace; the questioning lasted only a short period of tinme; only
three officers were present; the officers did not condition the
return of the license and registration upon Rucker’s cooperation;
and only one non-coercive questi on was asked before Rucker made t he
incrimnating statenments. Id. at 220-21. See also Conboy v. State,
155 Md. App. 353, 369-73 (2004) (rejecting claim that the
i nvestigatory vehicle stop evol ved into a custodi al detention, and
noting that only one trooper was present; defendant was on a busy
street during the day; he was not physically restrained; and the
trooper never told himthat he was not free to | eave).

Here, Detectives Kruhmand Shaffer interviewed appell ant once
in the Hospital playroom and again in an enpty patient room
Nei ther interview was very long. Furthernore, appellant was not
restrained in any way and was free to | eave at any tinme during the

interviews. W are not prepared to adopt appellant’s argunent that
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an ordinary person, under simlar circunstances, would have felt
intimdated and unable to end the encounter. I ndeed, it was
appel  ant who term nated the second interview.

IV. Sufficiency of the Evidence!®

In his final contention, appellant argues that “the evidence
was insufficient to sustain the conviction.” He avers that,
“[e]lven when viewed in the Iight nost favorable to the State, the
evidence in the instant case fails to conpel the conclusion that
there was any act attributable to Appellant that caused Kevonte’s
death, let alone a criminal act, sinply because Kevonte was with
Appel | ant during the day in question.” According to appellant, the
evi dence nerely shows that “Kevonte was | eft al one for an extended
period in the conpany of his brother while Appellant napped with
the baby, and it is equally possible that Kevonte suffered an
accidental injury that ultimately caused his death.”

Appel | ant suggests that reversal is required because “thereis
sinply no evidence that the killing resulted from‘the deliberate
perpetration of a know ngly dangerous act with reckl ess and want on
unconcern and indifference as to whether anyone is harmed or not.’
[ Burch v. State, 346 M. 253 (1997)].” He argues:

In any event, the evidence cannot support a finding,
beyond a reasonabl e doubt, of second degree nurder.

Second degree mnurder enbraces a killing

19 Appel | ant does not specifically indicate which convictions
he i s chal |l engi ng.
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acconpanied by any one of at least three
alternative mentes reas: killing another
person (other than by poison or lying in wait)
with the intent to kill, but wthout the
del i beration and prenmeditation required for
first degree nurder; Kkilling another person
with the intent to inflict such serious bodily
harm that death would be the likely result;
and what has becone known as depraved heart
murder — a killing resulting from “the
deli berate perpetration of a know ngly
dangerous act wth reckless and wanton
unconcern and indifference as to whether
anyone is harmed or not.” Robinson v. State,
307 M. 738, 744, 517 A 2d 94, 97 (1986),
guoting from DeBettencourt v. State, 48 M.
App. 522, 530, 428 A 2d 479, 484 (1981).

Burch v. State, 346 M. 253, 274, 696 A 2d 443 (1997)
(footnote omtted).

The State counters that “the evidence was sufficient to
support Owens’s conviction.” In support of its contention, the
State highlights the testi nony of Kenesha Davis, M chael DeVil bis,
Li sa Zovko, Dr. Jackson Tsai, Dr. David Monroe, Dr. Zabiullah Ali
and appellant’s own testinony.

When reviewi ng a claimbased on the sufficiency of evidence,
we nust determ ne "whether the record evidence could reasonably
support a finding of guilt beyond a reasonabl e doubt." Jackson v.
Virginia, 443 U.S. 307, 318 (1979); see State v. Smith, 374 M.
527, 533 (2003); Moye v. State, 369 MI. 2, 12 (2002); Winder v.
State, 362 Md. 275, 325 (2001); State v. Sowell, 353 Md. 713, 726
(1999). Evidence is sufficient if, “after viewing the evidence in
the I'ight nost favorable to the prosecution, any rational trier of

fact could have found the essential elenments of the crinme beyond a
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reasonabl e doubt.” Jackson, 443 U.S. at 319 (enphasis in
original). W review the evidence in the light nost favorable to
the prosecution, and will reverse the judgnment only if we concl ude
that no “rational trier of fact could have found the essential
el ements of the crine beyond a reasonable doubt.” Jackson, 443
U S at 319, see Facon v. State, 375 MI. 435, 454 (2003) ; Coles v.
State, 374 MJ. 114, 122 (2003): Moye, 369 M. at 12.

In regard to sufficiency, the limted question before an
appellate court “is not whether the evidence should have or
probably would have persuaded the majority of fact finders but only
whet her it possibly could have persuaded any rational fact finder.”
Fraidin v. State, 85 M. App. 231, 241, cert. denied, 322 Ml. 614
(1991) (enphasis in original). Moreover, it is not the function of
the appellate court to determne the credibility of wtnesses or
the weight of the evidence. Archer v. State, 383 M. 329, 370
(2004); Jones v. State, 343 M. 448, 465 (1996); McCoy v. State,
118 Md. App. 535, 538 (1997), cert. denied, 349 M. 235 (1998).
Rather, it is the jury's task to resolve any conflicts in the
evi dence and assess the credibility of witnesses. Archer, 383 M.
at 370; State v. Albrecht, 336 M. 475, 478 (1994).

W are anply satisfied that the evidence was nore than
sufficient to establish the offenses of depraved heart nurder
child abuse, and first degree assault. W explain.

In Burch v. State, 346 M. 253, 274, cert. denied, 522 U.S.
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1001 (1997), the Court of Appeals recognized that “[njurder is a
single crime in Maryland that is divided, by statute, into two
degr ees. It held that second degree nurder “enbraces a killing
acconpani ed by any of at |east three alternative mentes reae.” Id.
They are:

killing another person (other than by poison or lying in

wait) with the intent to kill, but wthout the

del i beration and preneditation required for first degree

nmurder; killing another person with theintent toinflict

such serious bodily harmthat death would be the likely

resul t; and what has becone known a depraved heart nurder

—a killing resulting from“the deliberate perpetration

of a know ngly dangerous act with reckless and wanton

unconcern and i ndi fference as to whet her anyone i s har ned

or not.”

Id. at 274 (quoting Robinson v. State, 307 Ml. 738, 744 (1986) and
DeBettencourt v. State, 48 Md. App. 522, 530, cert. denied, 290 M.
713 (1981)).

Second degree depraved heart nurder requires “the deliberate
perpetration of a know ngly dangerous act wi th reckl ess and wanton
unconcern and i ndifference as to whether anyone is harnmed or not.”
Robinson, 307 M. at 744. The act nust be committed “‘under
ci rcunstances manifesting extrene indifference to the value of
human life.”” I1d. at 745 (citation omtted). The crine of second
degree depraved heart nmurder can be conmtted with or w thout an
intent to injure. I1d. at 745. The Robinson Court reasoned, id.:

The terns “reckl essness” or “indifference,” often usedto

define the crine, do not preclude an act of intentiona

injury. They refer to “recklessness” or “indifference”

to the ulti mte consequence of the act - death - not to
the act that produces that result.
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Appel | ant suggested that the injuries were the result of the
children fighting. But, Dr. Ali rejected that theory, explaining
that a small child could not have inflicted the injuries sustained
by Kevonte. It was the province of the jury to reject appellant’s
explanation and credit the State’s version of events. See, e.g.,
Binnie v. State, 321 M. 572, 580 (1991) (recognizing that “the
credibility of wwtnesses” is “always [a] matter[ ] for the jury to
determne when it is the trier of facts”). And, a wtness’'s
credibility goes to the weight of the -evidence, not its
sufficiency. Ruth v. State, 133 M. App. 358, 365, cert. denied,
361 Md. 435 (2000) (citation omtted); see also Cain v. State, 162
Mi. App. 366, 379 (2005).

The State presented expert testinony that established that a
trenmendous anmount of blunt force was inflicted upon the victim
causing rib fractures, bruising of both the Iungs and thynus, and
tearing of the liver. Mor eover, the evidence showed that such
injuries could not have been inflicted by the victinms four-year-
old brother. In addition, appellant had sol e custody of the victim
during the tinme that the injuries were sustained.

The evi dence supporting appellant’s conviction for child abuse
was also legally sufficient. Child abuse is defined as “physical
injury sustained by a mnor as a result of cruel or inhunane
treatnent or as a result of a malicious act under circumnstances

that indicate that the mnor’s health or welfare is harned or
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threatened by the treatnent or act.” Maryland Code (2002, 2005
Supp.), 8 2-601 of Crimnal Law Article (“CL.7). Surely,
appellant’s use of deadly force qualified as “cruel or inhumane
treatnent” or a “malicious act.”

C. L. Section 3-202(a)(1l) defines the crime of first-degree
assault. It provides, in part, that “[a] person nay not
intentionally cause or attenpt to cause serious physical injury to
anot her.” *“Serious physical injury” is defined as physical injury
that: “(1) creates a substantial risk of death; or (2) causes
permanent or protracted serious: (i) disfigurenment; (ii) |oss of
the function of any bodily nenber or organ; or (iii) inpairnment of
the function of any bodily nenber or organ.” C L. 8§ 3-201(c).
Clearly, there was sufficient evidence to support Owens’s

conviction for first-degree assault.

JUDGMENT OF THE CIRCUIT COURT FOR
HOWARD COUNTY AFFIRMED. COSTS TO BE
PAID BY APPELLANT.
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