HEADNOTE :

SONYA MARIE DANIELS v. STATE OF MARYLAND, NO. 223, SEPTEMBER TERM,
2005

FOURTH AMENDMENT TO THE UNITED STATES CONSTITUTION;
PROBABLE CAUSE FOR VEHICULAR STOP; IN CASE WHERE
MARTINSBURG,WEST VIRGINIA POLICE WERE INFORMED BY
FREDERICK COUNTY MARYLAND POLICE THAT THE VAN, DRIVEN BY
APPELLANT AT THE TIME OF THE STOP IN WEST VIRGINIA, FIT
THE DESCRIPTION OF THE VEHICLE AT THE SCENE OF THE DOUBLE
HOMICIDE ON A STREET IN MARYLAND AND THAT APPELLANT’S
FORMER BOYFRIEND HAD TOLD MARYLAND AUTHORITIES THAT
APPELLANT HAD SAID THAT HE (THE FORMER BOYFRIEND) WOULD
NEVER SEE THE FIVE-MONTH OLD MURDER VICTIM AGAIN, WEST
VIRGINIA AUTHORITIES HAD AMPLE PROBABLE CAUSE TO STOP AND
SEIZE THE VAN; WEST VIRGINIA CODE, §§ 62-1A3 AND 8-14-3,
PROVIDING WHICH LAW ENFORCEMENT OFFICIALS ARE AUTHORIZED
TO EXECUTE AND RETURN SEARCH WARRANTS; STEVENSON v.
STATE, 287 MD. 504 (1980); ALTHOUGH FREDERICK COUNTY,
MARYLAND OFFICERS DID NOT HAVE AUTHORITY TO EXECUTE WEST
VIRGINIA SEARCH WARRANT OF VAN USED IN DOUBLE HOMICIDE,
THEIR PARTICIPATION IN THE EXECUTION OF THE SEARCH
WARRANT WAS NOT AS PRIVATE CITIZENS, BUT RATHER THEY
OPERATED UNDER THE “COLOR OF HIS OFFICE” BECAUSE OF THE
FACT THAT THEY OBTAINED THE INFORMATION THAT ESTABLISHED
PROBABLE CAUSE IN THE COURSE OF THEIR DUTIES AS LAW-
ENFORCEMENT OFFICIALS; IN LIGHT OF RECEIPT OF SEARCH
WARRANT, SUPERVISION OF EXECUTION OF THE SEARCH WARRANT,
INCLUDING DOCUMENTATION OF EVIDENCE SEIZED, AND
PREPARATION AND FILING OF RETURN BY MARTINSBURG, WEST
VIRGINIA PATROLMAN, ROLE OF FREDERICK COUNTY, MARYLAND
POLICE AND CRIME SCENE OFFICERS IN RECOVERING EVIDENCE
FROM VAN WAS PROPER; MARYLAND RULE 4-212 (f); MD. CODE
ANNO., CTS. & JUD. PROC., §10-912; WILLIAMS v. STATE, 375
MD.404 (2003) AND FACON v. STATE, 375 MD. 435 (2003);
PROMPT PRESENTMENT BEFORE JUDICIAL OFFICER; APPLICABILITY
OF RULE 4-212 AND §10-912 TO CUSTODIAL DETENTION IN
FOREIGN JURISDICTION; EXCEPTION WHERE THERE IS COLLUSION
BETWEEN AUTHORITIES FROM DIFFERENT JURISDICTIONS TO
CIRCUMVENT MARYLAND LAW REQUIRING PROMPT PRESENTMENT; IN
THE PRESENT CASE, WHERE APPELLANT WAS DETAINED FOR
QUESTIONING IN WEST VIRGINIA FROM 1:45 A.M. TO 4:00 A.M.,
WHEN SHE WAS TRANSPORTED TO A HOSPITAL BECAUSE OF CHEST
PAINS, AND WEST VIRGINIA LAW PROVIDES THAT SUSPECTS
CHARGED WITH “STATE CRIMES” (MAJOR OFFENSES) ARE NOT
TAKEN BEFORE A JUDICIAL OFFICER UNTIL THE MORNING



FOLLOWING A NIGHTTIME ARREST, THE TRIAL JUDGE’S FINDING
THAT THERE WAS NO EVIDENCE OF A DELIBERATE DELAY IN
PRESENTMENT WAS NOT CLEARLY ERRONEOUS.
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Appel l ant, Sonya Marie Daniels, was charged in the Crcuit
Court for Frederick County with two counts of first-degree nurder,
at t enpt ed ki dnappi ng and carryi ng a handgun. Appellant, facing the
death penalty, requested a change of venue and the case was
transferred tothe Circuit Court for Montgomery County. On QOctober
21, 2003, jury selection began and, after trial, the Crcuit Court
for Montgonmery County, on Novenber 19, 2003, declared a mstria
after the jurors were unable to reach a verdict.

On Cctober 18, 2004, appellant’s second trial began. The
State, however, decided not to seek the death penalty and, on
Novenber 8, 2004, appellant elected to proceed by way of a not
guilty agreed statenent of facts on two counts of first-degree
murder. Based on the statenment of facts, the trial court entered
a finding of guilty as to both counts. On February 3, 2005
appel l ant was sentenced to a termof |ife inprisonment wthout the
possibility of parole for each count of first—-degree nurder, the
sentences to run concurrent. Appellant filed this tinmely appeal,
presenting the follow ng questions for our review

l. Did the trial court err in denying appellant’s
notion to suppress evidence seized during a search
of appellant’s van?

1. Dd the trial court err in denying appellant’s
notion to suppress statenents nmade by appellant to
deputies from the Frederick County Sheriff’s
Department prior to her presentnment before the
magi strate?

For the reasons that follow, we affirmthe judgnents of the

circuit court.



FACTUAL BACKGROUND

On Cctober 19, 2002, a dark green mni-van drove onto
Di scovery Boulevard and pulled in front of the house of Deanne
Prichard. Nine-year-old Lee Prichard, Jr. was out front when the
van pul |l ed up. Lee, his nother, Patricia Collins, his sister
si xt een—year—ol d Deanne Prichard, and his five week old niece
Makayl a, had just returned home from visiting Tracy Frost, his
sister’s boyfriend, at the Washi ngton County Detention Center. The
driver of the van, an African Anerican fermale with marks on her
face, roll ed down her wi ndow and told Lee that she was “Tracy Frost
sister from New York” and that she wanted to see the baby. Lee
then went inside to get his sister.

As Col I'i ns wal ked out si de wi th her daughter, granddaughter and
son, the assailant, in a black ski mask and hood, junped out of the
van hol di ng a bl ack handgun. The assail ant demanded that Prichard
get into the van, but she refused as she was hol di ng her baby. The
assai |l ant pointed the gun at Prichard and fired. After she and the
baby fell to the pavenent, the assailant pointed the gun at the
baby and fired a second shot. The assail ant junped back in the van
and drove off.

The Frederick County Sheriff’s O fice responded and arrived on
the scene imedi ately after the shooting, finding Prichard and baby
Makayla lying on the street. Both were pronounced dead at the

scene. The police spoke with several individuals at the scene and



all gave varying descriptions of the assailant and the van. In an
effort to find possible suspects, the police went to the Washi ngt on
County Detention Center to speak with, Mkayla' s father, Tracy
Frost. During their conversation with Frost, police |earned that
there had been an altercation at the prison two weeks earlier
bet ween appellant, who was Frost’'s ex-girlfriend and Prichard.
Frost infornmed the police that, on Cctober 5, 2002, appellant was
visiting him during the same tinme that Prichard, Mkayla and
Collins were visiting. Follow ng a confrontation between Prichard
and appel |l ant, appell ant was asked to | eave.

Based on information gathered from the scene and at the
detention center, the Frederick County police turned their
attention to appell ant as a suspect. Detectives Dewees and Jenki ns
drove to the Martinsburg, Wst Virginia Police Departnent and
request ed assi stance. Detective Dewees i nformed Martinsburg police
t hat appell ant was a suspect in a doubl e hom cide investigation and
that they were trying to locate a green mni-van that was
registered to appellant’s father. Detective Dewees then provided
the officers with appellant’s address and |icense plate nunber of
the van and instructed the Martinsburg police to conduct a stop of
t he vehicl e.

On Cctober 19, 2002, at approximately 9:25 p.m, Martinsburg
police officers stopped appellant while driving the green m ni —van
four blocks from her hone. After stopping the vehicle, the

of ficers ordered appellant out of the m ni-van. She was told that
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she was free to | eave, but that the van was bei ng detained. When
appel l ant was further told that officers fromthe Frederick County
Sheriff’s Department were en route to Martinsburg, she agreed to
stay until they arrived.

Wile waiting for the officers from Frederick County,
Martinsburg police set up a perineter around the van and bl ocked
off the area with police tape. Using flashlights to facilitate an
I nspection of the vehicle, the officers noticed several dark stains
on one of the rear hubcaps. In an effort to preserve possible
evi dence on the vehicle fromrain which had begun to fall, a tent
was pl aced over the van. Wen the Frederic County police officers
arrived two hours later, they were net by a Martinsburg’s police
of ficer who had remained at the scene wth the van.

Appel | ant spoke with police officers briefly, then left the
scene with her sister. Her father, the owner of the van, renained
with the vehicle. A warrant to search the van was obtained by
Martinsburg police at 1:00 a.m, approximately two hours |ater
While the search of the van was being conducted, Martinsburg
police, acconpanied by a Frederick County officer, went to
appellant’s hone and executed the fugitive warrant they had
obtained for her arrest. She was then taken to the Martinsburg
Police Departnent where she was processed and placed in a room
where she was interviewed by Detectives Dewees and Jenkins,

beginning at 1:48 a.m



At approximately 4:00 a.m, appellant conplained of chest
pains and was taken to the hospital, where she was treated and
rel eased the next norning. At approximately 10:05 a.m the next
day, appellant was taken before a magistrate. At approximately
3:15 p.m, she was again interviewed by Deputies Dewees and
Jenkins. Appellant was then returned to Maryl and, where she faced
charges of two counts of first-degree nurder and rel ated of fenses
in Frederick County.

After the State filed its notice to seek the death penalty,
appellant filed for a change of venue, prior to trial. On
Sept enber 29, 2003, a hearing on pre-trial notions was conducted in
the Crcuit Court for Montgomery County. Appellant’s initial trial
commenced on Cctober 29, 2003. On Novenber 19, 2003, a mstria
was declared after the jury infornmed the court that it was unable
to reach a verdict. Prior to the second trial, the State wi thdrew
its notice to seek the death penalty, seeking instead a maxi num
penalty of life inprisonment without the possibility of parole. On
June 30, 2004 and Septenber 2, 2004, additional hearings on pre-
trial notions were held.

After jury selection, appellant’s retrial commenced on COct ober
25, 2004. On Novenber 3, 2004, six days into the trial, the State
di sclosed that it intended to call Joe Daniels, Jr., appellant’s
brother, as a wtness on behalf of the State. He had been an
alibi wtness for the defense in the first trial and it was

anticipated that he would again provide an alibi in the second
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trial. According to the State’s proffer, Daniels was prepared to
inmplicate appellant in the nmurders. Appellant’s defense counsel
noved for a mstrial, specifically conditioned on preclusion of the
State fromseeking the death penalty at a subsequent trial. 1In the
alternative, defense counsel noved to continue the trial for two
weeks. The trial court took the matter under advisenent and
conti nued the case for several days. On Novenber 8, 2004, trial
resuned; defense counsel renewed her notion for a mstrial with the
sane condition regardi ng seeki ng exposure to the death penalty at
a subsequent trial. The trial court denied the notion. Defense
counsel, faced wth what she considered a Hobson's choice,
proffered that the defense and the State were negotiating aborting
the trial and entering an agreed statenent of facts with respect to
the two counts of nurder, coupled with the State’s agreenent to
noll e pros each of the remaining counts in the indictnent.

Appel I ant, responding to the exam nation by the court as to
whet her she concurred with the proposed agreenent between her
counsel and the State, indicated that she wanted to abort the trial
and proceed by way of a not guilty agreed statenent of facts.
Appel l ant then entered a plea of not guilty to the counts charging
the first—degree nurders of Deanne Prichard and Makayl a Frost and
the State presented the foll ow ng agreed statenents of facts to the
trial court.

At approximately 3:00 p.m on Cctober 19th of 2002,

menbers of the Frederick County Sheriff’'s Ofice,
responded to Discovery Boulevard in Walkersville,
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Frederick County, Maryland. The bodies of 16-year-old
Deanne Prichard and 5-week—ol d Makayl a Frost were |ying
on Di scovery Boul evard. Both were pronounced dead from
si ngl e gunshot wounds.

Wtnesses at the scene, including Maria Beyer, Leda
Harris, Robert Crouse and Scott Shaffer would testify
that they observed a dark green mni van, pulling away
from the scene of the shooting. Robert Crouse would
further testify that he saw an African American fenale
with freckles on her face, driving the van. Leda Harris
would further testify that the green mni van had
Maryl and tags.

Patricia Collins, the nother of Deanne and the
grandnot her of Makayla would testify that they had
returned from Washi ngton County Detention Center from
visiting Tracy Frost, the father of Makayla Frost.

Lee Prichard, Jr., age 9, was outside his house on
Di scovery Boul evard when a dark green m ni van pul | ed up.
He would testify that an African American female wth

mar ks on her face, |ike chicken pox scars, stated, “lI am
Tracy Frost’s sister from New York. | want to see the
baby.”

He goes in his house, walks out to the green mni
van with Pat Collins, Deanne and Makayl a. They then wal k
around to the driver’s side of the van, at which tine,
the driver exits the van, with a bl ack handgun wi th brown
grips and a long barrel in hand. The person was weari ng
a ski mask and black |eather gloves. The person told
Deanne to get in the van. Deanne, while hol di ng t he baby
refused, at which tine, the driver of the green mni van
poi nted the gun at Deanne and fired. The baby and Deanne
fell to the street. The driver of the green mni van
then pointed the gun at the baby, Mkayla, and a second
shot was fired at the baby by the driver.

Pat Collins would also testify that she wal ked out
with Lee, Deanne and Mkayla and approached the dark
green mini van at the driver’s side. The green mni van
had Maryland tags and tinted windows. At the tinme she
approached the driver’s side door, a person exited who
she woul d describe as an African Anerican with a hoodie
and a bl ack ski mask. She would further describe the
person as having the body shape and voice of a femnale,
wi th a hei ght about the sane as Deanne, who was five foot
four inches tall. No taller. The person had a bl ack
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handgun, wth brown grips, and was standing on the
driver’s side at [the] rear of the van. At this tine,
the person tells Deanne to get in the van, who refuses.
The gun was then pointed by the driver of the green mni
van, at the neck of Deanne and fired. Deanne falls to
the ground while the baby was lying in the street. A
second shot was fired by the driver of the green mni van
at the face of the baby. Pat Collins only saw one person
in the van.

The general physical descriptors given by the
W tnesses are consistent with the appearance of the
def endant, [appellant]. Dr. Mary Ripple, who is the
Deputy Chi ef Medi cal Exam ner, woul d opi ne that Deanne’s
deat h was caused by a single gunshot wound to the neck,
whi ch round went through her cervical spine and exited
t he other side of her neck. She would state that death
was very quick and that the gun was fired within six
i nches of her neck. Her opinion as to Makayl a was that
she was prone on the street when shot through the nouth,
and the back of the head, causing death. The shot was
fired within two feet of Makayl a.

Tracy Frost would state, would testify that he and
the [appellant] were in a romantic relationship for a
period of about two years and that relationship ended in
the Fall of 2001. Further, he would testify that he and
Deanne Prichard began a romantic rel ationshipin the Fall
of 2001. As aresult of that relationship, Deanne becane
pregnant and gave birth to Mkayla Frost on Septenber
13th, 2002 [sic]. He would further testify that he was
i ncarcerated at t he Washi ngt on County Detenti on Center on
August 28t h of 2002. The [appellant] visited himon four
occasi ons. On Cctober 5th of 2002, the [appellant]
visited him at the sane time that Deanne Prichard was
visiting wth Mkayla Frost and Pat Collins. A
confrontation occurred bet ween Deanne and t he
[appel l ant], which precipitated Tracy Frost’s request to
have the [appellant’s] visit term nated.

Deputy Bradley would testify that he, in fact,
requested the [appellant] termnate the visit and | eave
and she did | eave as a result of his request.

Pat Collins would state during the confrontation,
the [appellant] states that the baby was not Tracy
Frost’s. At which time, Deanne states that the baby is
Tracy’s and that she would get a bl ood test.



Karl os Smal | wood was a co—wor ker of the [appell ant]
when she was working at MAMSI. He would testify that
[appellant] called himat sone tinme prior to the nurders
and asked hi m where she could get a gun for protection.

Joe Daniels, Jr. is the brother of the [appellant].
He would testify that approxinmately two weeks prior to
the murders, [appellant] asked himif he could get a gun
for her. He did get a gun for the [appellant]. The gun
was a black Smth & Wesson, 44 caliber magnum revol ver
wi th brown wooden grips. He would further testify that
on 10/ 19 of 2002, at approximately 3:50 p.m he was at
honme when the [appellant] arrived at his house. She
stated to himthat, “I think | just shot two people.” At
that tine, she handed hi ma bl ack jacket with cl othes and
a 44 cal i ber magnumrevol ver and asked himto get rid of
the items. The black jacket had on it what appeared to
himto be bl ood.

The follow ng day, Joe Daniels, Jr. took the itens
to Arthur Lancaster’s house in Frederick, Maryland. At
M. Lancaster’s house, Joe Daniels, Jr. proceeded to burn
the itens of clothing in afire pit. He also buried the
weapon.

Arthur Lancaster would corroborate that itens of
cl ot hi ng were burned and a 44 cal i ber magnumr evol ver was
buried by Joe Daniels, Jr. on his property.

Several nonths later, Joe Daniels, Jr. returned to
M. Lancaster’s property and unburied the weapon. He
took it to a wrk site in Martinsburg, West Virginia and
buried it in gravel. Subsequently, concrete was poured
over the weapon. On or about Novenber 3rd of 2004
menbers of the Frederick County Sheriff's Ofice
responded to the location provided by M. Daniels and
recovered the weapon from under the concrete wal k.

On Cct ober 19th of 2002, the [appel | ant] was st opped
in Martinsburg, West Virginia, while driving her father’s
green mni van, which van was borrowed by her prior to
the shooting. The van had Maryl and plates. Menbers of
the Martinsburg Police Departnent made the felony stop
and secured the vehicle.

Lt. Tinothy Catlett would testify that on the
driver’s side rear hub cap, there appeared to be bl ood
drops. Menbers of the Frederick County Sheriff’'s Ofice



responded to the location and secured the hub cap as
evi dence.

The [appellant] was subsequently arrested and
i nterviewed by nmenbers of the Frederick County Sheriff’s
Ofice on two occasions. On both occasions, the
[ appel l ant] indicated that she was in sol e possessi on of
the green mni van at the tinme of the nurders.

The hub cap was transported to the Maryland State
Police Crine Lab. Teresa Roberts, a certified serol ogi st
exam ned the hub cap. She would testify the areas had an
appear ance consi stent with dried blood. She would opine
that her testing showed four areas tested positive for
t he indi cation of Dbl ood.

She forwarded her results and the hub cap to the DNA
section of the Maryland State Police Crinme Lab. Ay
Kelly, a certified forensic chemst, would testify that
she perfornmed a DNA anal ysis of swabbing fromthe areas
of the hub cap where bl ood was indicated. From swabbing
Q 1, she would opine that the DNA profile fromthe known
standard of Deanne Prichard matched the DNA profile
obtained from swab Q1 from the hub cap of the
[ appel l ant’ s] vehicle. Further, that the probabilities
of selecting an unrel ated individual at random woul d be
one in 1.1 billion. From swabbing Q 2, she would opine
that the DNA profile fromthe known standard of Deanne
Prichard matched the DNA profile obtained fromswab Q 2
fromthe hub cap of the [appellant’s] vehicle. Further,
that the probabilities of selecting an unrelated
i ndi vi dual at random would be one in 42 mllion.

At the conclusion of the State’s proffer, the trial court
found appellant gqguilty of two counts of first—-degree nmnurder.

Addi tional facts will be supplied during discussion.

STANDARD OF REVIEW

In review ng the denial of a notion to suppress evi dence under
t he Fourth Anendnent, we | ook only to the record of the suppression

hearing and do not consider any evi dence adduced at trial. Ferris
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v. State, 355 MJ. 356, 368 (1999). W extend great deference to
the findings of the hearing court with respect to first-I|evel
findings of fact and the credibility of witnesses unless it is
shown that the court’s findings are clearly erroneous. Reynolds v.
State, 130 Md. App. 304, 313 (1999), cert. denied, 358 M. 383
(2000), cert. denied, 531 U. S. 874 (2000). Mbreover, we viewthose
findings of fact, and indeed the record as a whole, in the |ight
nost favorable to the State. Id. We review the court’s |ega
conclusions de novo, however, nmaking our own independent
constitutional evaluation as to whether the officers’ encounter

with appellant was |lawful. Id.

LEGAL ANALYSIS
I

A.

Appel I ant contends that “the van was ‘seized at the nonent
the appellant was stopped and ordered out of the car by the
Marti nsburg police and that the of fi cers who conducted that seizure
did so without probable cause.” She argues that such a seizure
requires probable cause, but, “If the seizure was sonehow
justified, the evidence obtained during the execution of the search
warrant shoul d have been suppressed because the Maryland officers
who executed the warrant had no authority to do so.” Appellant

further contends that there was unnecessary delay in appellant’s
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presentnent before a magistrate. She summarizes her first
assi gnnent of error in her brief:

Initially, it rmust be noted that the trial court
applied [the] wong standard when determ ni ng whet her the
seizure of the appellant’s van was justified. After
maki ng several “findings,” not all of which are supported
by the record, the trial court stated that the
Martinsburg officers “had a substantial amount of
information which would cause them to believe that they
that [sic] van might yield some information if they could
get a closer look at it.” (Enphasis supplied). Thereis
no such test under the Fourth Amendnment. The nere fact
that a | aw enforcenent officer may have a “substanti al
amount of information which would cause himto believe
that a search of property mght yield some information
does not justify a seizure under the Fourth Anmendnent.
Wile that standard nay be close in nature to a
reasonabl e suspicion standard it is certainly a far cry
from probable cause, and probable cause is what is
required to justify the seizure in this case. The
officer’s [sic] in this case unquestionably “seized” the
appellant’s van for purposes of the Fourth Anmendnent.
They made it absolutely clear to the appellant the m nute
they got her out of the car that the van was not | eavi ng.
Such a seizure requires probabl e cause.

The State counters that “the record clearly denonstrates that
the police had adequate probable cause to lawfully conduct a
warrant | ess stop and search of the vehicle at issue, regardl ess of
the fact that a warrant was ultimtely obtained in this case.” The
State further avers, “The officers’ subjective intent in stopping
the vehicle to detain it for the purposes of obtaining a warrant is
irrelevant for purposes of the Fourth Amendnent analysis.” The
trial court properly denied appellant’s notion to suppress,
according to the State, because the investigating officers had
probabl e cause that appell ant and her vehicle were involved in the

doubl e shooting earlier that day, based on information from the
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officers’ investigations. Finally, the State asserts that the fact
that Frederick County |law enforcenent officers acted in concert
with the Martinsburg Police Departnment during the execution of the
search warrant for the vehicle was | awful

The Fourth Amendment of the United States Constitution
guarantees “the right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches and
sei zur es. Rosenberg v. State, 129 M. App. 221, 239
(1999). The Suprene Court has frequently remarked that probable
cause is a flexible, comopn-sense standard. It nmerely requires
that the facts available to the officer would “warrant a man of

reasonabl e caution in the belief,” Carroll v. United States, 267
us 132, 162, 45 S. . 280, 288, 69 L. Ed. 543 (1925), that
certain items may be contraband or stolen property or useful as
evidence of a crime; it does not demand any show ng that such
belief be correct or nore likely true than false. A “practical,
non-techni cal” probability that incrimnating evidence is involved
is all that is required. Brinegar v. United States, 338 U.S. 160,
176, 69 S. C. 1302, 1311, 93 L. Ed. 1879 (1949); Riddick v. State
319 Md. 180, 194-95 (1990).

The lawis well established that a vehicle stop by the police
and “detaining its occupants constitutes a ‘seizure’ within the
meani ng of the Fourth and Fourteenth Amendnments to the federa

Constitution, even though the purpose of the stop is limted and

the resulting detention is quite brief.” Gadson v. State, 341 M.
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1, 9 (1995), cert. denied, 517 U.S. 1203 (1996) (citations om tted).
It is the reasonabl eness, vel non, by which we neasure a state-
initiated search and seizure to determne whether it passes
constitutional nuster. See Florida v. Jimeno, 500 U. S. 248, 111
S. . 1801, 114 L. Ed. 2d 297 (1991); Maryland v. Buie, 494 U.S.
325, 331, 110 S. C. 1093, 1096, 108 L. Ed. 2d 276 (1990); United
States v. Sharpe, 470 U.S. 675, 682, 105 S. C. 1568, 1573, 84 L.
Ed. 2d 605 (1985).

Regardi ng whether the standard which serves to lawfully
justify the stop of a vehicle, in the first instance, should be
obj ective or subjective, the Suprenme Court, in Whren v. United
States, 517 U.S. 806, 818-19, 116 S. C. 1769, 1777, 135 L. Ed. 2d
89 (1996), rejected Petitioner’s claimthat an extraordi nary factor
was “that the ‘nultitude of applicable traffic and equi pnent
regulations’ is so large and so difficult to obey perfectly that
virtually everyone is guilty of violation, permtting the police to
single out alnost whonever they wish for a stop.” The Court
concluded that, since the officers had probable cause to believe
that petitioners had violated the traffic code, the stop was
t hereby rendered reasonable under the Fourth Anmendnent and the
evi dence di scovered as a consequence thereof was adm ssible. Id.
The decision of the Court of Appeals for the District of Col unbia
Circuit, upholding the convictions, was therefore deened correct.

Id.
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Turning to the issue of the search, recognizing that certain
exi gencies were inherent in the nobility of a vehicle, the Suprene
Court, in Carroll, 276 U.S. at 155-56, held that the search of a
vehicle, if there was probable cause to believe that it contained
contraband, was an exception to the warrant requirenent. Accord
Nathan v. State, 370 Ml. 648, 665-66 (2002).

In reviewing the particular factors to be considered in a
deternmi nati on of whether a warrantl ess search of a vehicle conports
with the “reasonabl eness” requirenments of the Fourth Amendnent, we
said in State v. Cabral, 159 M. App. 354, 372-73 (2004):

A warrantl ess search of a vehicle is permtted if
there is probable cause to believe that the vehicle
contai ns contraband. In general, the autonobile
exceptionto the warrant requirenment is prem sed upon the
exi genci es associated with the nobility of a vehicle, and

the di m ni shed expectation of privacy with regard to a
vehi cl e.

One of the core protections of the Fourth
Amendnent is the warrant requirenent. There
is, however, a |lesser expectation of privacy
associ ated w th aut onobi |l es and, because they
are inherently nobile, a warrantl ess search of

a vehicle is permtted under certain
circunstances. “If a car is readily nobile and
probabl e cause exists to believe it contains
contraband, the Fourth Amendnment . . . permts

police to search the vehicle wthout nore.”
This exception was derived from Carroll v.
United States, 267 U. S. 132, 45 S. C. 280, 69
L. Ed. 543 (1925), and has since been referred
to as the “carroll doctrine.”

* * %

132 Md. App. at 261, 752 A 2d 620 (internal citations and
footnote omtted).
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Witing for this Court in Berry v. State, 155 M.
App. 144, 176, 843 A 2d 93, cert. denied, 381 M. 674,
851 A 2d 594 (2004), Judge Barbera expl ai ned:

The United States Suprene Court, in a
series of cases harkening back alnobst 80
years, has recognized an exception to the
warrant requirenment that allows the police,
when they have probable cause to believe a
vehi cl e contains contraband or evidence of a
crinme, to search the vehicle for that
contraband or evidence of a crinme and seize
it, without a warrant. It is clear fromthese
cases that “the autonobil e exception does not
have a separate exigency requirenment: ‘If a
car 1s readily mobile and probable cause
exists to believe it contains contraband, the
Fourth Amendment permits police to
search the vehicle without more.”’”

(GCitations omtted).

reasonabl e ground for belief of guilt.”

The concept of probable cause has been described as

69 S. . at 1310, quoted with approval in Carroll, supra.

Id.

In dealing with probabl e cause, however, as the very nane
i nplies, we deal with probabilities. I1d. These are not
t echni cal ; they are the factual and practica
consi derations of everyday life on which reasonabl e and
prudent nen, not | egal technicians, act. The standard of
proof is accordingly correlative to what nust be proved.

The Court in Brinegar further observed,

And this ‘neans |ess than evidence which would justify
condemnati on’ or conviction, as Marshall, C J., said for
the Court nore than a century ago in Locke v. United
States, 7 Cranch 339, 348, 3 L. Ed. 364 (1813). Since
Marshall's tinme, at any rate, it has cone to nmean nore
than bare suspicion: Probable cause exists where ‘the
facts and circunstances within their (the officers')
knowl edge and of which they had reasonably trustworthy
information (are) sufficient in thenselves to warrant a
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man of reasonable caution in the belief that an of fense
has been or is being commtted.

Id. at 175-76, 69 S. C. at 1310-11.

In a nore recent decision, we said in State v James, 87 M.
App. 39, 46 (1991):

Wil e the standard for probable cause varies with

each occurrence, the experience of a police officer is

taken into account in determ ning whether the officer

coul d reasonably believe that the autonobile will contain

contraband. United States v. Edwards, 577 F.2d 883, 895

(5th Gr.) (en banc), cert. denied, 439 U S. 968, 99 S

Ct. 458, 58 L. Ed. 2d 427 (1978). Thus, the Court in

United States v. Shaw, 701 F.2d 367, 376, rehearing

denied, 714 F.2d 544 (5th Cr. 1983), cert. denied, 465

UusS 1067, 104 S. C. 1419, 79 L. Ed. 2d 744 (1984),

stated that probable cause includes the “sum total of

layers of information and the synthesis of what police
have heard, what they know, and what they observed as
trained officers.”

(Citations omtted).

In the case at hand, the evidence in support of the State's
argurment that the investigating officers possessed probabl e cause
centered around the testinony of Detective David Dewees of the
Frederick County Sheriff’s office. Upon responding to the scene of
the crinme, he, of course, imediately determ ned, from his own
observations, that sixteen-year-old Deanne Prichard and a
five—week-old infant, Makayla Frost, had been nurdered. As a
result of interviewing Patricia Collins, who was Prichard’ s not her
and Makayl a’ s grandnot her, Detective Dewees | earned that, upon the
return fromthe Washington County Detention Center, Collins, the
two victins, and Deanne Prichard’ s ni ne-year-old brother, Lee, the

| atter had wal ked the dog, |ater advising Deanne, when he returned
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from wal king the dog, that a woman claimng to be Tracy Frost’s
cousin was outside and wanted to see the baby. When Deanne and
Makayl a went outside, a female wearing a black ski nmask shot the
two victins.

Det ecti ve Dewees received information from Deputy Ri ck Cook
that Cook had additionally | earned fromCollins that the assail ant
was seen in a green mnivan and had told Lee that she was Tracy
Frost's sister from New York. \When Collins and Deanne, who was
hol di ng the baby, approached the driver’'s side of the van, the
masked assailant exited the van and, at gunpoint, told Deanne to
get in the van and then, when she refused, to hand over the baby.
After shooting Deanne in the left side of her neck, the woman then
shot baby Makayl a.

Deputy Gary Marriotti advised Detective Dewees that he had
| earned fromthe Washi ngton County Detention Center that the name
of appellant had appeared on the visitor log at the Center as a
visitor to Tracy Frost, that there had been an altercati on between
appel l ant and Deanne Prichard at the detention center a week
earlier and that Daniels had been escorted from the facility.
Acconpani ed by Sergeant Troy Barrick, en route to the detention
center to interview Tracy Frost, Detective Dewees had the police
di spatcher run the name of appellant through the Mdtor Vehicle
Adm ni stration conmputer to ascertain her address and whet her a van
was registered to her. Regi stered in the nanme of appellant’s

father, Joe Daniels, was a Chevrol et van.
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Upon being notified by Detective Dewees of the nurders of
Deanne and Makayla, Frost infornmed the officer that Deanne and
appel l ant had visited him on QOctober 5th and that he had told
appel | ant that Deanne and the baby were in his |life now, and that
he did not want appellant to visit him anynore. According to
Frost, appellant told him “You |l never see that baby again.”
Frost provided Detective Dewees with a description of appellant,
i.e., a dark skinned African-American fermale with acne scars or
pock marks on her face. In response to an inquiry regardi ng whet her
appel l ant had access to weapons and a van, Frost told Detective
Dewees that her father, an enployee of the Departnent of
Corrections, had weapons and that he al so owned a green m nivan.

After concluding their intervieww th Frost, Detective Dewees
and Deputy Barrick, having previously obtained an address for
appel l ant at 110 Georgetown Square in Martinsburg, West Virginia,
drove to Martinsburg, where they nmet wth officers of the
Martinsburg Police Departnment at 5:45 p.m on the sanme day of the
nmurders. After sharing all of the information that he had gat hered
about the shootings with Detective Sergeant George Swortwood of the
Martinsburg Police Departnent, Detective Dewees proceeded to type
the narrative for an arrest warrant for appellant, using one of the
conmputers at the Martinsburg police station, | nformed t hat
appel l ant m ght have a | ook-alike cousin from New York visiting
her, Detective Dewees and Detective Eric Byer returned to the

Washi ngt on County Detention Center to ask Frost about a cousin who
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had a sim | ar appearance to appellant; Frost was not aware of any
such cousin. En route to Martinsburg, Detective Dewees and
Detective Byer were notified by Deputy Barrick that the green
m ni van was parked in front of appellant’s house, but it was in the
process of leaving. Realizing “that the vehicle was a part of the
— was a part of the crine, was a part of the crinme scene, and we
wanted to secure the vehicle for the purposes of a search and

sei zure warrant,” Detective Dewees instructed Detective Swortwood
to stop the vehicle. Due to possible “evidence from the crine
scene, such as what the suspect was wearing, possibly a gun, any
bl ood evidence,” Detective Dewees believed that the van was
relevant to the crine scene. Additionally, the van had evidentiary
| nportance because it could be identified by eyew tnesses to the
mur der s.

At  approximately 9:25 p.m on Cctober 19, 2002, on
i nstructions fromDetective Dewees, the green m nivan was st opped.
When he arrived at the scene at approximately 9:35 p.m, Detective
Dewees was directed by the Mrtinsburg police to |look at what
appeared to be spots of blood on the hubcap of the vehicle.
Al t hough Corporal Dewees advised appellant that she was free to
| eave at | east three tinmes, she was told that the vehicle was being
detai ned until a search warrant for the vehicle coul d be obt ai ned.
After Dewees and Corporal Kevin MIler returned to the Martinsburg

police station and conpleted a search and sei zure warrant for the

green mni-van and another warrant for appellant’s residence,
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acconpani ed by Detective Swortwood, they presented the warrants to
the magistrate in Martinsburg, who issued the search and seizure
warrants for the vehicle and the residence.

The testinony of Detective Jenkins of the Frederick County
Sheriff's office essentially confirmed the testinony of Detective
Dewees. Lee Prichard recounted the same version of events to
Jenki ns as had been communi cated to Detective Dewees, i.e., that a
bl ack femal e with chicken pox marks on her face identified herself
as the sister of Tracy Frost from New York and asked himto summon
Deanne and the baby because she wanted to see the baby. Lee
recounted to Detective Jenkins, as Collins had to Detective Dewees,
that as the four approached the van, the nmasked fenal e shot the two
victinms. In collaboration wth Detective Dewees, Detective Jenkins
determined that a 1997 dark green Chevrolet m nivan was owned by
appel l ant’ s father, Joe Nathan Dani el s.

Joe Daniels, at a neeting with Detective Jenkins at the
Maryl and Correctional Institution in Hagerstown, confirned his
ownership of the mnivan and that appellant had obtained the
vehicle from his home in Martinsburg at approximately 2:15 that
afternoon. He further confirmed that he had not seen the vehicle
since then and that he owmned a 9 mllineter sem automati ¢ handgun,
whi ch he kept at his house. Detective Jenkins, acconpani ed by Joe
Dani el s, went to the honme of Daniels’ other daughter, Natasha, who
tol d Detective Jenkins that appellant had cone to her hone at 4:00

p.m that day. Detective Jenkins, while follow ng Joe Daniels and
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Nat asha in a separate car en route to Martinsburg, |earned, via a
radio transm ssion, that the m nivan had been stopped.

The testi nony of Detective Derek Creetinstine of the Frederick
County Sheriff's office provided further confirmation of the
versi on of events recounted by Detectives Dewees and Jenkins. He
was told by Deborah Frey that she had heard shots and saw a green
mnivan flee fromthe scene. WIIiam Snouse descri bed t he get away
vehicle as a green mnivan, whereas Tanmy Bothe described it as a
Car avan; Snouse, however, thought the short individual wearing
headgear was a nmale. Larry G ass saw what “was possibly” a Dodge
Caravan being driven by an African-Anerican; Maria Precioso, who
call ed 911, saw a dark green van | eave the scene; Leda Harris saw
a green mnivan with a license plate nunber which began with the
letter “M” and Ron Krause recal |l ed seeing a dark hunter green van
that he believed to be a Dodge Caravan driven by an African-
Anerican fenmale with marks or freckles on her medi um conpl exi on
face and wearing a gray hooded sweatshirt. Krause gave chase, but
broke of f his pursuit of the fleeing vehicle when the driver turned
and pointed a gun in his direction. Cassi e Krause saw an
i ndi vi dual wearing a hood shoot Deanne and bend down and shoot the
baby, then flee in a dark green van. The information gathered as
a result of the above interviews by Detective Creetinstine was
conveyed to Detectives Dewees and Jenki ns.

On the afternoon of October 19, 2002, advised by Detective

Dewees of the nmurders and that the suspect was appel |l ant who woul d
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probably be returning to 110 Georgetown Square Apartnents in
Martinsburg driving a green Chevy van, Detective Swortwood
testified that he |l ocated the van at approximately 9:00 p.m, after
bei ng unsuccessful in locating it when he initially drove past the
residence. As the vehicle began to drive away fromthe residence,
the of ficers stopped the van at approxinmately 9:25 p.m and patted
down appel | ant, advi sing her that she could | eave, but that the van
woul d be det ai ned. According to Detective Swortwood, he and
Detective Kevin M Il er proceeded to the Martinsburg police station
to prepare search warrants for the van and appellant’s residence.
Detective MIller testified that he assisted in the preparation of
the search and seizure warrants and their presentation to the
magi strate for his signature at sonetinme after m dni ght on Cctober
20, 2002.

The nmotions court mde the following findings of fact
regarding the issue of probable cause to support the stop and
sei zure of appellant’s father’s van:

The first issue | guess is, is the very stop of the

van whi ch occurred in Martinsburg on the 19th of Cctober
at 9:25 p.m

Initial Investigation

The evidence is that at approximately 1500 or 3 p.m on
the 19'" of October of 2002 there was a shooting of two
i ndi vi dual s, Deanne Pritchard and Makayl a Frost, and t hat
of ficers began to arrive on the scene shortly thereafter.
Det ective Jenkins testified that he arrived on the scene
at 3:12. Detective Dewees received a call at 3:15.
Sergeant Creitenstein (phonetic) was on the scene at 3: 40
and so forth. Wthin those first few mnutes and 1’11
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say up to 60 because | don’t know that | have the precise
times, a fair anount of information was coll ected by the
many officers on the scene and, and fromI| guess to sone
extent personal observations, but from many people who
were in the vicinity, not all of whom were w tnesses.
But what the deputies did know was that there were two
peopl e who were dead, that it appeared that they were
dead by gunshot wounds. That was pretty obvious. They
| earned t hat the person who, that soneone had been on t he
scene in a green van, that the soneone was an African
American. They had sone . . . information it was a nal e,
but they also had information that it was a person with
head gear. They had sonme information, however,
that . . . it was a woman and that information cane from
Lee Pritchard [sic] and Patricia Collins as testified by
Detective Jenkins, and someone who was about the sane
hei ght as Deanne, about five feet, five inches.

Description of Vehicle Involved

There was sone fair anmount of informati on about the van.

It wasn’'t all consistent. As | recall, the only
information as to its make or nodel, first of all it was,
it was generally described as green. It think that was

pretty consistent. But as far as a make and nodel, many
peopl e thought it was a Dodge Caravan. And in fact Lee
said, the young nman said that it was, either was or
| ooked like a van he often saw in the nearby shopping
center, and there was at I|east one description
apparently, although it was not known to Detective Dewees
he testified, that the van had gol d wheels. It was known
that the van . . . had Maryland tags starting with M

Identification of Assailant

There was information that the person who did the
shooting said I'’m Tracy’s sister. \Wether it was Tracy
Frost’s sister . . . or - - but sone connection to Tracy.
It was told to Corporal Dewees by Ms. Collins that the
famly had returned from Washington County Detention
Center. M. Collins told Detective Jenkins that there

had been pr obl ens W th M. Frost’'s for nmer
girlfriend . . . and . . . | don't recall whether the
nanme was, the full nanme of [appellant] was given, but I
do knowthat . . . Detective Dewees left fairly soon. He

arrived on the scene at 3:34 by his testinony and after
he spent some tinme there he went on to the Washington
County Detention Center to notify Tracy Frost of the
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deaths of his child and the nother of the child, and on
the way he nust have had notice, some know edge of the
name of [appellant] because he called or he was in
comuni cation with Mdtor Vehicle Adm nistration or the
di spat cher who was in conmunication with, who |earned
that [appellant] drove a BMNVwhi ch she jointly owned with
her father Joseph Daniels, and upon running further the
nanme of Joseph Daniels there was information that cane
back that he in fact owned a Chevrolet van and . . . he
testified that he |l earned in that whol e process where he
got the information specifically that [appellant] lived
in Ceorgetown Square, at Georgetown Square in
Martinsburg. So that, he has that information.

Motive for the Murders

He drives to t he Washi ngt on County Detenti on Center where
he speaks to Tracy Frost. Tracy Frost tells himthat two
weeks earlier on the fifth of October he had told
[ appel l ant] not to come visit himagai n when she had been
there at the Detention Center and she said you Il never
see that baby again and he gave a description of
[ appel | ant] as bei ng dark skinned with acne pockmarks and
told, and said that she was capabl e of violence. .
But he also said that [appellant’s] father was a
correctional officer and owned a green m nivan.

Information Possessed by West Virginia Authorities

Now this is the information known to Detective
Dewees who then drives on to West Virgi nia where he neets
with Sergeant Swortwood and Corporal Mller, two
detectives over there. And he speaks to them and gives
theminformation. . . . Det ecti ve Swortwood only knows
at that point a name, a description of the van, an
address and a tag nunber, and, and it appears to ne that
and nmy recollection is that that may have been what he

testified to. But he also . . . had talked to Detective
Dewees at that time about what had gone on and Detective
Mller in his testinony was well aware of these
matters .
Preparation of Affidavit

[Detective MIler] wites in his affidavit . . . that in
fact Detective Dewees arrived at 1745 hours, 5:45, and
descri bed, well, he advi sed of a doubl e hom ci de and sone
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other matters. Now certainly Detective Sergeant
Swortwood knew there had been a doubl e homcide. He
testified to that. . . . New paragraph. W know a nane.
[ Appel l ant]. New paragraph. G een van. New paragraph.
Maryland |icense M sonething, what ever it was.
Par agr aph. 110 Georgetown Square. There clearly was
sone di scussion of further details, and at that point the
only, as far as |, as far as we know, the only effort
t hat was nade right then by the Martinsburg Police was to
drive to 110 Georgetown Square and they did not observe
the van at that point. In the nmeantinme Detective Dewees
| eft Martinsburg and came back to Maryl and where he went
to Washington County to verify a piece of information
with Tracy Frost and . . . he nowlearns on his way back,
he’s at the Maryland West Virginia border stopped. He
gets word that the van has been stopped and he testified
that, well, we know the van was stopped at 7, at
9:25. . . . Corporal Dewees arrived about ten m nutes
fromthat stop. He had been notified by I believe then
Cor poral, now Sergeant Barrick who was in Marti nsburg and
he had been from 5:45, stayed there on.

Court’s Recap of Evidence of Probable Cause

Now |’ m gonna back up to earlier starting with the
time Corporal Dewees first went to Martinsburg. He
testified that he had spoken to the [S]tate’ s [A]ttorney
and I, nmy recollection is that was about 7:00 and that
the [S]Jtate’s [Ajttorney had . . . told him there was
probabl e cause. Let ne try to put together consistent
with what the lawtells ne | should do to anal yze whet her

there’s probable cause. . . . An African Anerican
person, a man or wonman has been seen whose nmade a, whose
verbalized a connection with Tracy, . . . Patricia

Collins has seenit, shot these two individuals, has | eft
the scene, has arrived and | eft the scene in a green van,
has a connection with the father of the one victim and
the boyfriend of the other, has nmade threatening
statenments about the child whose been shot, whose known
to have ac - - or who's likely to have access because her
father owns a van which sonmewhat fits the description
al beit not a caravan because it’s a Chevrolet, and who
was known to be in possession of that van that day
because the father said so, Joe Daniels. . . . Wo lives
in Martinsburg. And so therefore had the notive, had the
possibility certainly of being there, driving in a
vehicle that would be avail able, these events occurred
very recently. Again, | don’'t know that the police at
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this point had evidence beyond a reasonabl e doubt or by
a preponderance of the evidence to prove anything. But
they had a substantial anmount of infornmation which woul d
cause them to believe that that van mght yield sone
information if they could get a closer look at it.
Search it inthe legal term And | believe that they had
that information, let nme put it this way, that Corporal
Dewees had that information fromall that he col |l ected by
the tine he arrived in Martinsburg at 5:45.

The Stop

But by that point | believe as | said certainly
Cor poral Dewees had the information and comuni cated it
to the Martinsburg Police, who did keep a | ook-out on 110
CGeorgetown Square and had determ ned by 9:00 that they
would stop the van if it noved and it did. Ser geant
Swortwood and Corporal M Il er observed the van |eaving
t he parking area of 110 Geor get own Square just about 9:25
and it drove two or three bl ocks. They had to turn
around apparently. They followed it and followed it
about two or three blocks where they stopped it wth
lights flashing believing that there was, had been a
felony conmtted. They conducted what they call a fel ony
stop. That is they approached fromboth sides of the van
wi th weapons drawn. It doesn’'t apparently appear to be
any problenms with [appellant] getting out of the van.
She did. They apparently holstered their weapons.
Detective MIller conducted sonme Terry type frisk,
determ ned t hat she had no weapons and she was out si de of
the van and yes, right away they announced to her that
the van was going to stay where it was and they may have
said that before they told her she was free to go, but
they al so pronptly told her that she didn’t have to stay.
There were | aw enforcenment officers com ng fromFrederick
County, Maryl and.

The Seizure of the Van
So they were very clear, unequivocal. The van was
gonna stay where it was until they got a warrant and
[appel l ant] was told that she could leave. . . . The van
remai ned where it was until the search warrant was

brought and that canme | believe after 1:00.
Now as far as the observation of the bl ood spatter

| think nmy, what 1’'ve ruled so far pretty well covers
that,. . . . But between that and the fact that the, this
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bl ood splatter was visible, albeit required a flashlight

to see it, it was visible. It was outside the van. It

was on the exterior and it was seen. | don’t think

detracts fromthe legitinmacy of the search of the van

t hat was, was conducted | ater

As noted, the gravamen of appellant’s assignnment of error
regarding the court’s finding that the Martinsburg police had
probabl e cause to stop appellant’s mnivan is twofold: (1) that the
court, in its factual findings, stated that the officers “had a
substantial amount of information Whi ch woul d cause themto believe
that [the] van mght yield sonme information if they could get a
closer look at it,” a standard which appel |l ant describes as “close
in nature to a reasonabl e suspicion standard [which] is certainly
a far cry from reasonable cause”; and (2) that there was no
testinmony that, at the time of the stop, the Mrtinsburg police
knew that the appellant was in possession of her father’s green
m ni -van that afternoon.

Not wi t hst andi ng the notion judge’ s reference to “a substanti al
anount of information,” after recounting the testinony adduced in

support of a finding of probable cause, he said:

Let me try to put together consistent with what the |aw
tells me | should do to anal yze whet her there’s probable

cause . . . keep in mnd the issue here isn’'t whether
it’s been proven by a preponderance of the evidence or
beyond a reasonable doubt. It’s a nmatter of putting
t oget her information to <create these reasonable
concl usi ons whi ch one m ght draw on, on the infornmation
that’s reliably avail - - or is avail able and sonewhat
reliable. 1"Il say reliable, nodify.

Wiile the court’s delineation of the standard of probable

cause could have been nore artfully expressed, it certainly

- 28 -



conports with the conception that “[p]robable cause exists where
‘“the facts and circunstances withintheir (the officers') know edge
and of which they had reasonably trustworthy information (are)
sufficient in thenselves to warrant a man of reasonable caution in
the belief that” an offense has been or is being commtted.”
Brinegar, 338 U.S. at 175-76.

Finally, regardless of the court’s characterization of the
guantum of information, the Court of Appeals has repeatedly
articulated our role in evaluating a ruling on a notion to
suppr ess:

When t he question is whether a constitutional right,
such as the one here, has been viol ated, we make our own
independent constitutional appraisal. W make the
apprai sal by reviewing the |law and applying it to the
peculiar facts of the particul ar case. State v. Gee, 298
Ml. 565, 571, 471 A 2d 712, cert. denied, 467 U. S. 1244,
104 S. C. 3519, 82 L. Ed. 2d 827 (1984). Wen the facts
are in dispute, we accept them as found by the trial
judge unless he is clearly erroneous in his judgment on
t he evidence before him [In ascertaining whether he is
clearly erroneous, we give “due regard to the opportunity
of the trial court to judge the credibility of the
Wi t nesses,” as commanded by Ml. Rule 8-131(c). Wen the
question of the di shonor of a constitutional right arises
by the denial of a notion to suppress, the relevant facts
which we consider "“are limited to those produced at the
suppression hearing,’ see Trusty v. State, 308 M. 658,
521 A.2d 749 (1987), which are nost favorable to the
State.

Riddick v. State, 319 M. 180, 183 (1990), overruled in part on
other grounds, Wengert v. State, 364 Ml. 76 (2001) (enphasi s added).

Not wi t hstanding that we are bound by the court’s factual
findings that are supported by the evidence, we nake our own
i ndependent determ nation of whether the facts produced at the
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suppression hearing support the court’s denial of the notion to
suppress. W believe that the court nmade clear that the standard
upon which it relied was the well -established standard of probable
cause. But, even assunmi ng, arguendo, that the court articul ated an
erroneous standard, the testinony elicited clearly supports the
finding that the officers had probabl e cause to seize the vehicle.

In claimng that the officers who stopped the mnivan
suspected of being the getaway vehicle |acked probable cause,
appellant adroitly focuses on whether it was known by the
Martinsburg police, at the tinme of the stop, that appellant was in
possession of her father’s green mnivan when the crinme occurred.
Det ective Swortwood testified that, on the afternoon of October 19,
2002, he was advi sed by Detective Dewees of the nurders, that the
suspect was appellant, who would probably be returning to 110
Georgetown Square Apartnents in Martinsburg driving a green Chevy
van, and he was provided with the nunber of the l|icense plate.
Det ecti ve Swortwood stopped the van at approximately 9:00 p. m

Det ecti ve Dewees had earlier inforned Detective Swortwood t hat
“ the vehicle was a part of the crine scene and [the Frederick
County officers] wanted to secure the vehicle for the purposes of
a search and seizure warrant.” The court, in summarizing the
information it believed established probable cause, cited (1)
several eyewitness identifications of the general description of
t he assailant and the getaway vehicle as a green mnivan; (2) the

identification of appellant by Frost as an unrequited ex-girlfriend
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who threatened that he would never see the baby (the victim
Makayl a) agai n; and, nost inportantly, (3) that appellant’s father
owned a green ninivan whi ch matched t he description of the vehicle
used in the crime. Specifically referring to the above sunmary of
the facts in support of probable cause, the court concl uded:

And | believe that they had that information, |let ne put

it this way, that Corporal Dewees had that information

fromall that he collected by the tine he arrived in

Martinsburg at b5:45.

Now t he Martinsburg Police, and I believe that they

were aware of, of all this information. I f not every
detail | believe they had clearly this, nost of this
I nformati on. They didn't talk to the wtnesses or

nei ther did Corporal Dewees talk to all of the w tnesses

that are i nvolved. But by that point I believe as I said

certainly Corporal Dewees had the information and

communicated it to the Martinsburg Police, who di d keep

a | ook-out on 110 Georget own Square and had det erm ned by

9: 00 that they would stop the vanif it noved and it did.

Regardl ess of whether anyone had specifically told the
Martinsburg police that the mnivan had been in appellant’s
possession at the time of the nurders, they had been infornmed by
Joe Daniels that appellant had picked up the vehicle and were
specifically infornmed that the vehicle they had been instructed to
stop was used in the nurders and was consi dered part of the crine
scene, possibly containing relevant evidence of the crine. Wth
respect to the aggregation of information shared between
i nvestigating officers and | aw enf orcenent agenci es, the Court held
in Jones v. State, 242 MJ. 95, 100 (1966):

The rule as to when an officer may legally arrest a

person, w thout a warrant, has often been stated by this
Court. The decisions are reviewed in Taylor v. State,
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238 M. 424, 430, 209 A 2d 595 (1965). In Farrow v.

State, 233 Ml. 526, 532, 197 A 2d 434, 437 (1964), we

said: ‘' If the police team working on the particular case

had accumulated sufficient information to furnish

probable cause for a reasonable man to believe that the

alleged crime had been committed and that there was

probable cause to believe that the defendant was involved

therein, there was sufficient cause for his arrest.’ |t

is the sufficiency of the information which the police

organi zation, working as a team of which the arresting

officer is a part, has placed on the |ookout, which is

determ nati ve. Johnson et al. v. State, 238 M. 528

539, 209 A . 2d 765 (1965) [sic] and cases therein cited.
(Enmphasi s added).

Armed with the information that the green m nivan was bel i eved
to be part of the crinme scene along with its tag nunber, the
Martinsburg police had nore than anple information to support a

finding of probable cause to stop and secure the vehicle.

SEARCH WARRANT

Appel | ant next argues that the Maryland officers who executed
the search warrant had no authority to do so under West Virginia
| aw. The search warrant, she contends, was directed to West
Virginia officers, resulting in the Maryland officers acting as
private citizens. After the search warrant, prepared by Detectives
Swortwood and MIler, had been signed by a magistrate, it was
delivered to Oficer Brian Rausch of the Martinsburg police, who
had been stationed at the seized m nivan, who then delivered a copy
of the warrant to Joe Daniels, the owner of the vehicle. Present

during the recovery of evidence fromthe vehicle, Oficer Rausch



testified that he docunented what was taken from the vehicle and
bagged by Frederick County officers; Oficer Rausch then prepared
a return for the warrant. In denonstrating that the search and
sei zure were done under the control of the Maryland authorities,
appel l ant reproduces in her brief Oficer Rausch’s testinony that
the Maryl and crime scene investigator essentially gathered all of
t he evidence fromthe vehicle.

Appel l ant relies upon Section 62-1A-3 of the West Virginia
Code, which governs the issuance of search warrants. That section
provi des:

A warrant shall 1issue only upon conplaint on oath or
affirmati on supported by affidavit sworn to or affirned
before the judge or magistrate setting forth the facts
establishing the grounds for issuing the warrant. |f the
judge or nmagistrate is satisfied that there is probable
cause to believe that grounds therefore exist, he shal

i ssue a warrant identifying the property and particularly
describing the place, or namng or particularly
descri bing the person, to be searched. The warrant shal
be directed to the sheriff or any deputy sheriff or
constable of the county, to any nenber of the departnent
of public safety or to any police officer of the
nmuni ci pality wherein the property sought is |ocated, or
to any other officer authorized by lawto execute search
warrants. It shall state the grounds or probabl e cause
for its issuance and the nanes of the persons whose
af fidavits have been taken in support thereof. It shal
command the officer to search forthwith the person or
pl ace naned for the property specified, to seize such
proper and bring the sane before the judge or magi strate
i ssuing the warrant. Such warrant nmay be executed either
in the day or night.

(Enmphasi s added).
Appellant also cites 8 8-14-3 of the Wst Virginia Code

Powers, Authority and Duties of Lawenforcenent Oficials and



Policemen. In prescribing the authority of “other officers
authorized by law and in conferring powers to all nenbers of the
police force or departnent of a rnmunicipality,” 8 8-14-3 provides:

The chief and any nenber of the police force or
departnent of a municipality and any nunicipal sergeant
shall have all of the powers, authority, rights and
privileges wthin the corporate limts of t he
municipality with regard to the arrest of persons, the
collection of clainms, and the execution and return of any
search warrant, warrant of arrest or other process, which
can legally be exercised or discharged by a deputy
sheriff of a county. In order to arrest for the
vi ol ati on of nunicipal ordinances and as to all nmatters
arisingwthinthe corporate limts and comng wthin the
scope of his official duties, the powers of any chief,
policeman or sergeant shall extend anywhere within the
county or counties in which the nunicipality is | ocated,
and any such chi ef, policeman or sergeant shall have the
sane authority of pursuit and arrest beyond his nornal
jurisdiction as has a sheriff.

(Enphasi s added).

Appel  ant contends that “neither of these statutes gives a
menber of a police force outside the jurisdiction of West Virginia
the power to execute a West Virginia search warrant. Yet, that is
preci sely what occurred in this case.”

The court, in denying the notion to suppress based on the
claimthat the Maryland officers were without authority, ruled as
fol |l ows:

. . Sergeant Swortwood testified that he | eft the scene

at 11:25 that evening. That is, left the scene of the

traffic stop. The officers went back. They typed up

what they needed to nmake their applications for the

warrant and the search warrant and the fugitive arrest

warrant, and saw the magistrate just after 1:00, and |

note the fugitive, the application for the fugitive

warrant is based upon the information on the NCIC at 1
and 35 seconds on the 20'" of October, and that del ay has
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been testified was due to those issues | nentioned with
preparing the, the application back here in Frederick.
So they see the mmgistrate shortly after 1:00. The

magi strate agrees and |I’'ve, as |'ve said | believe
appropriately on probable cause to issue the search
warrant. The - - Patrol man Rausch had been called to the

scene of the traffic stop and the warrant was delivered
to him And it was brought to himby Sergeant Swortwood
and Corporal MIler. Patrolman Rausch had established
the perineter to secure the, the van and he then was
present while officer, ah, Deputy First C ass Myers and
Deputy First Class Catliff (phonetic) then searched the
van. | mght quickly say that although sone other
officers had testified they had | ooked into the van from
the outside, it’s not been raised and | don’t think it
could legitimately be raised as any issue. As | said
there was probable cause, but those were nothing nore
t han gl ances fromthe outside |ooking in.

At any rate the Frederick County deputies, two of
them, conducted the search of the van, and as they
described it, they would describe to Patrol man Rausch
what they were doing. He would then take notes on what
they, they took fromthe van and | recogni ze that there
was an issue with the nunber of gunshot residue tests
made of the steering wheel because as | understand it,
Deputy Myers conducted a test of each, each of the four
guadrants of the steering wheel. | think there was sone
confusion in his testinony. Wat | took it to be was he
may not have said |’ mdoing the upper left, upper right,
| ower left, Iower right, but he said I’ mgonna take gun -
- residue tests of the steering wheel.

At any rate, there’s nothing to tell nme and I don’t
believe that the fact that every physical act that was
involved in the search itself was not done by a West
Virginia officer invalidates that search. |t seens to ne
that Patrol man Rausch was there. He, and | don’'t know
that it’s too great a stretch to say that he acted
through -- maybe that is a stretch. But 1'll say it
appears to ne that he acted as agents, or, or he acted
t hrough agents from Frederick County.

Now | accept M. Morrissette s, for purposes of ny
conclusion, <characterization that they were private
citizens at the time and place, but I don't believe that

i nvalidates the search. 1It’s to be conducted by a West
Virginia |law enforcenent officer as described in the
warrant. And there’'s apparently, ah, I, | took fromthe
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testinmony that Patrolman Rausch was, was in close

observation and in close proximty to what occurred as

the search was bei ng undertaken. | don’t believe that

the search was inproperly conducted. Certainly, again

the, anything in the exterior of the van was, was

observable fromthe outset and | don't find fault wth

any of those itens. In conclusion, | deny any notion

the notion to suppress the physical evidence that was

obtained fromthe van for those reasons.
(Enmphasi s added).

In the instant case, the court concluded that the Frederick
County police officers conducted their search of the vehicle owned
by appel l ant’ s father pursuant to the West Virginia search warrant.
The court concluded that the search of the vehicle and the seizure
of evidence therefrom was “to be conducted by the West Virginia
| aw enf or cenent of ficers as described in the warrant.” Noting that
Marti nsburg Patrol man Rausch was present during the execution of
the warrant, the court decided that Oficer Rausch had *"acted
t hrough agents from Frederick County.” Basing his decision on the
fact that Oficer Rausch “was in close observation and in close
proximty to what occurred as the search was bei ng undertaken,” the
trial judge ruled, “At any rate, there’s nothing to tell ne and I
don’t believe that the fact that every physical act that was
involved in the search itself was not done by a Wst Virginia
of ficer invalidates the search.”

Appel I ant’ s argunent i s based on the | anguage of West Virginia
Code 8 62-1A-3, which confers authority only on the sheriff, deputy

sheriff, constable, departnent of public safety official or police

of ficer of the municipality wherein the property sought is | ocated,
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or any other officer authorized by | aw to execute search warrants.
Because the words, “of the nunicipality wherein the property sought
is located,” excludes |awenforcenment officials from a foreign
jurisdiction, the only other category which could include the
Frederick County officers is “any other officer authorized by |aw

to execute search warrants.” The provisions of West Virginia Code

8§ 8-14-3, insists appellant, defines “all the officers authorized
by law as “[t]he chief and any nenber of the police force, or
departnment of a nunicipality and any muni ci pal Sergeant” who “shal
have all of the powers, authority, rights and privileges within the
corporate limts of the nunicipality with regard to . . . the
execution and return of any search warrant. . . .~

Appel | ant contends that, “Contrary to the opinion of the trial
court, this is not a case where officer Rouse [sic] sinply failed
to perform ‘every physical act that was involved in the search
itself,” he did not perform any physical act that was involved in
the search.” Oficer Rausch, she says, nerely stood outside while
the Maryl and officers executed the search warrant issued by a West
Virginia magistrate. Cting Stevenson v. State, 287 M. 504,
509-13 (1980), she acknow edges that a private citizen nmay nmake an
arrest if he or she has reasonabl e grounds or probable cause to
believe that a felony was commtted and that the person whom he or

she arrests conmitted it. Arguing that the Maryland officers were

acting as private citizens when they conducted their search of the



van, she contends that “there sinply is no right for citizens to
‘seize’ or ‘search’ the property of others.”

The State answers that it was the Martinsburg Police
Departnment that executed the West Virginia warrant and that it
consented to the assistance of the Frederick County officers, who
were nost familiar with the investigation in the proper search of
the vehicle.” Although the State, inits brief, does not adopt the
judge’ s determ nation that he accepted, “for the purposes of [his]
concl usion, [appel |l ant’s counsel’s] characterization that they were
private citizens at that tine and place,” the State sets forth the
excerpt fromthe record containing the court’s concl usion.

Stevenson v. State, supra, cCited by appellant, discusses the
devel opnent, from the common law to the present, of the |aw of
arrest by private citizens. There, the appellants sought to

suppr ess all evidence concerning the arrest, including any
in—court identification” by District of Colunbia officers who
effectuated their arrest in the Marlow Heights area of Prince
George’s County, Maryland. The Court of Appeals, in its initial
determ nation of the status of the District of Colunbia officers,
observed that, generally, a peace officer’s authority to make an
arrest is limted, in the absence of statutory authority expandi ng
it, to the confines of the geographical unit of which he is an
officer. 1I1d at 509. After recognizing that “fresh pursuit” of a

suspected felon historically provided a limted exception to an

extra territorial arrest, the court observed that in all other
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situations, however, a peace officer who nakes an arrest while in
anot her jurisdiction does so as a private person, and nmay only act
beyond his bailiwick to the extent that the |aw of the place of
arrest authorizes such individuals to do so. Id. at 5009. The
Court in Stevenson explained that, historically, before the advent
of nmodern police departnents and t echnol ogy, arrests of individuals
suspected of crimnal acts was often perforned by the citizenry:

The felon who is seen to conmt nurder or robbery nust be

arrested on the spot or suffered to escape. So, although

not seen, yet if known to have commtted a felony, and

pursued w thout warrant, he nmay be arrested by any

person. And even when there is only probable cause of
suspicion, a private person may wthout warrant, at his

peril, make an arrest. (Wakley v. Hart, 6 Binn. 316

318-19 (Pa. 1814).

Stevenson, 287 Ml. at 519 (enphasis added).

Since the District of Colunbia officers were not in “fresh
pursuit” of the suspects at the tinme they arrested themin Prince
George’s County, but were in the county on other business, the
Court of Appeals explained that they no |onger had authority to
arrest as police officers. Their acts, therefore, had to be
exam ned as those of private citizens. Id. at 510. Citing State
v. O'Kelly, 211 N.W2d, 589, 595 (1973) (quoting 5 Am Jur. 2d,
Arrest s 50, at 742), the Court concluded, “An officer who seeks to
make an arrest wthout warrant outside his territory nust be
treated as a private person.” The Stevenson Court ultimately held

that, under the circunstances of that case, the District of

Col unbi a police officers were functioning in a private rather than
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of ficial capacity for the purpose of evaluating the legality of the
arrests.

Not ably, in footnote 3, 287 Md. at 511, the Court carved out
the following limtation on the above hol di ng:

This statenent should not be read as an endorsenent of

the Court of Special Appeals’ conclusionthat, for fourth

anmendnent purposes, there is no “state action” involved

whenever a private person nmekes an arrest. W do not
reach that issue.

In responding to the argument by the appellants in Stevenson,
that an extraterritorial arrest by a peace officer is not that of
a private citizen if the officer was acting “under color of his
office” at the time he made the arrest, the Court of Appeals
concluded that a fair reading of the Florida decisions! led to the
concl usion that the phrase “color of his office” applies not to the
modus operandi of the arrest, but to whether the official authority
of the arresting officers was wused to gain access to the
information which led to the belief that an arrest shoul d be made.

Al 'though the appellants in Stevenson were seeking the
suppression of evidence as the fruit of an allegedly illegal
arrest, the issue before the court devol ved upon the status of the
officers in arresting Stevenson and his acconplice outside of their
jurisdiction. Because there had been no prior collaboration with
the Prince CGeorge’s County police, any issue of whether the

District of Colunbia officers were acting as private citizens was

!State v. Crum, 323 So.2d 673 (Fla. App. 1975) (per curiam);
Collins v. State, 143 So.2d 700 (Fla. App. 1962).
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clearly presented, unconplicated by the legal inplications of the
extensi ve investigation that preceded the felony stop, search and
sei zure. Applying the above test, as to whether an officer is
acting in his official capacity, as enunciated in Stevenson,
however, it is beyond cavil that the Frederick County officers
gai ned access to information which led to the belief that an arrest
shoul d be made as a result of their official authority as Maryl and
| aw enforcenent officers engaged in the investigation of a double
hom cide. The Maryland officers, therefore, were not acting as
private citizens when they conducted the search and sei zure of the
van. We now turn to the question of whether the role of Frederick
County officers, in participating in the execution of the search
warrant, unquestionably operating beyond their jurisdiction,
rendered the search and seizure of the van invalid.

Appellant relies on the decision of the Florida District
Court of Appeal, Second District, in Hesselrode v. State, 369 So. 2d
348, 349-51 (1979). There, officers of the Longboat Key Police
Departnment contacted a representative of the State’'s Attorney's
O fice who had drafted and prepared a search warrant for use by the
police. However, the author of the warrant so strictly structured
the warrant's terms as to have it issued and directed to an
extrenely cl osed category of persons, nanely: “To: Al and singul ar
the Sheriff and/or Deputy Sheriffs of Manatee County, . . . .” The
execution of the warrant and the ensuing search and seizure of

contraband |ocated within the described prem ses was conducted
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solely by nenbers of the Longboat Key Police Departnent. Section
933.08, Florida Statutes (1977) reads:

The search warrant shall [i]n all cases be served by any
of the officers nentioned in its direction, but [b]y no
ot her person except in aid of the officer requiring it,
said officer being present and acting in its execution.

Id. at 350.

The appellant in Hesselrode argued that the warrant was
fatally defective because it was directed to one category of peace
of ficers and yet another category of police executed the warrant.

The Court hel d:

Valiantly as did the State Attorney's Ofice try here, it
could not cure the original sin initiated by the hand of
one of its nenbers. The State would have us say that
because there were nenbers of the Mnatee Sheriff's
Ofice out and about the scene, then service of the
warrant by the Longboat Key officers satisfied the
statute and the constitution. The State points to Nofs
v. State, 295 So.2d 308 (Fla.2d DCA 1974). In Nofs the
warrant was directed to “the Sheriff and/or Deputy
Sheriffs of Pinellas County, Florida; and police officers
of the City of St. Petersburg, Florida.” Service of the
warrant was made in the City of Gulfport by, and this is
another twist, a St. Petersburg police officer. The
warrant in Nofs was saved for, although the officer was
technically out of his jurisdiction as a St. Petersburg
police officer, he was, however, a bonded deputy sheriff.
He thus belonged to one of the categories to which the
warrant was directed. He also acconpani ed and assi sted
the other officers in searching the prem ses subject to
the warrant. Thus, Nofs differs fromthis case.

A fair reading of the transcript of the hearing in the
case sub judice | eads us to but one concl usion and that
is this investigation was solely the work of the Longboat
Key Police Departnent and only incidentally others. No
member of the Manatee Sheriff's Office on July 4, 1977
participated in this investigation, the execution of the
warrant or the search of the premises subject to the
warrant. At best, what Manatee deputies were present
were there as passive observers obtaining what
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intelligence information they could gather for the
separate use of their own departnent.

Id. at 350-51 (enphasis added).

The Florida court’s rationale in Hesselrode was that the
statute was intended to prevent the loss of evidence, in
consideration of the fact that no court official is present when
evidence is seized and the judiciary has nothing to do with the
direction of the officers as they acconplish their task.
Contravention of the procedure nandated by the statute, the court
said, results in suppressed evidence gathered by |aw enforcenent
agenci es after many hours of hard | abor. Lanenting that, “Save for
the First and Fifth Amendnments, the Fourth Amendnment, fromwhich we
receive Section 12 to Article I of our own Florida Constitution, is
probably nost inportant to the liberty of all freedom |oving
citizens.” 1d. at 351. It concluded, “One cannot sit idly by and
observe its nmeaning be slowy eroded away even by well-neaning
police and prosecutors.” Id.

The ills extant and the factual backdrop in Hesselrode are
certainly not present in the case sub judice. At the outset, the
State questions whether it is within this Court’s jurisdiction to

entertain appellant’s clai munder foreignlaw.? In this regard, we

2t should be noted that in Hesselrode the Florida District
Court of Appeal construed a Florida statute, relying on Florida
case law to the effect that “statutes authorizing searches and
seizures nust be strictly construed and affidavits and search
warrants issued thereunder nust strictly conform to the
constitutional and statutory provisions authorizing their maki ng an
i ssuance.” The decision further refers to the adoption by “the
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note that Hesselrode turned on the restrictive | anguage of Section
933.08, Florida Statutes, “but [b]y no other person except in aid
of the officer requiring it, said officer being present and acting
in its execution.” Al though we do not dismss the State's
jurisdictional issue out of hand, we shall assune that the issue is
properly before us. The question, as we see it, is whether
coll aboration with a lawenforcement entity which clearly is
aut hori zed to execute a search and seizure warrant invalidates the
warrant and conpels the exclusion of the fruits of any such
seizure. W hold that it does not.

It is undisputed that the evidence recovered fromthe vehicle
owned by Joe Dani el s was gathered principally by the Maryl and cri ne
scene officers. It is particularly inportant, however, that the
saf equards against |loss or alteration of evidence alluded to in
Hesselrode were under the control of Oficer Rausch, who was
present at the scene, during the entire tine that the evidence was

bei ng coll ected. It was, in fact, Oficer Rausch who was

people of Florida in an even nore organic part of our law in
Florida” of Article I, Declaration of R ghts, Section 12, of the
Florida Constitution in providing for the manner of searches and
sei zures. The court was call ed upon to determ ne whet her a warrant
which restricted the category of peace officer who could execute
the warrant was fatally defective because a category of peace
of ficer not naned in the warrant, acted exclusively in carrying out
the search and seizure. O note, the decision devolved upon the
construction of a Florida statute rooted in the Florida State
Constitution and involved two | aw enforcenent agencies within the
State of Florida and under the jurisdiction of its laws. Here,
appel | ant seeks to have us invalidate a search and seizure based
on an alleged violation of a Wst Virginia |aw governing the
i ssuance of a warrant by a West Virginia | aw enforcenment agency.

- 44 -



responsi bl e for docunenting the itens recovered and | oggi ng themin
on the return to be filed wwth the court. Mndful that the double
nmurders were being investigated and prosecuted by Maryland
officials, they were in the unique position of knowing the
underlying facts and what evidence was useful, relevant and
probative. Notably, the | anguage of the Florida statute providing
for assistance of unauthorized personnel, “except in aid of the
officer requiring it,” we believe, is certainly instructive.
Whet her we viewthe role of the Frederick County officers as agents
of the Martinsburg police in the execution of the search warrant or
as sinply assisting the local authorities, in light of their
adm ni strative/ supervisory authority exercised, particularly by
O ficer Rausch, we perceive no error requiring invalidation of the

search warrant and suppression of the evidence.

DELAY IN PRESENTMENT

Citing the trilogy of decisions recently handed down by the
Maryl and Court of Appeals,® appellant next contends that, because
of her wunnecessary delay in presentnent before a nmagistrate
pursuant to M. Rule 4-212, statenents nade by her were not
vol untary and shoul d be suppressed.

The State, for its part, counters that “there is no basis

what soever on which to conclude that the Frederick County or

Swilliams State, 375 M. 404 (2003); Facon v. State, 375 M.
435 (2003); Hiligh v. State, 375 Mi. 456 (2003).
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Marti nsburg police deliberately del ayed [ appel | ant’ s] presentnent.”
In addition, the State, in alternatively arguing harm ess error,
points out in a footnote that “[a]ppellant’s brief gives no
indication as to the content or nature of [appellant’s] statenents
t hat she sought to suppress.”*

Maryl and Rul e 4-212 (f) provides:

(f) Procedure--Wen Defendant in Custody.

(1) Sane O fense. Wen a defendant is arrested without a
warrant, the defendant shall be taken before a judicial
of ficer of the District Court w thout unnecessary del ay
and in no event |ater than 24 hours after arrest. \Wen a
chargi ng docunent is filed in the District Court for the
of fense for which the defendant is already in custody a
warrant or summons need not issue. A copy of the charging
docunent shall be served on the defendant pronptly after
it isfiled, and a return shall be made as for a warrant.
When a charging docunent is filed in the circuit court
for an offense for which the defendant is already in
custody, a warrant issued pursuant to subsection (d)(2)
of this Rule may be lodged as a detainer for the
continued detention of the defendant under the
jurisdiction of the court in which the chargi ng docunent
is filed. Unless otherwise ordered pursuant to Rule
4-216, the defendant remains subject to conditions of
pretrial release inposed by the District Court.

“The agreed statenent of facts submtted by the prosecutor,
upon which the trial court based its guilty verdict, contains only
the following reference to a statenent or confession by appellant:

The [ appel | ant] was subsequently arrested and i ntervi ewed
by menbers of the Frederick County Sheriff's Ofice on
two occasions. On both occasions, the [appellant]
i ndi cated that she was in sole possession of the green
mni van at the tine of the nurders.

The court, in its findings, however, opines that there was no
coerci ve atnosphere or tactics enployed in the interviewor in the
adm nistering of Miranda [v. Arizona, 384 US. 436 (1968)]
war ni ngs, and does not di scl ose what appellant actually said in the
i nterview.
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Maryl and Code, Courts and Judicial Proceedings, 8 10-912 al so
speaks to the proper procedure prior to an arrestee’'s initial
appear ance before a judicial officer:

Bri ngi ng def endant before judge; failure

(a) A confession may not be excluded fromevi dence sol el y

because the defendant was not taken before a judicial

of ficer after arrest within any tine period specified by

Title 4 of the Maryl and Rul es.

(b) Failure to strictly conply with the provisions of

Title 4 of the Maryland Rules pertaining to taking a

def endant before a judicial officer after arrest is only

one factor, anong others, to be considered by the court

in deciding the voluntariness and adm ssibility of a

conf essi on.

Prior to appellant’s arrest at approximately 1:25 on the
nmorni ng of October 20, 2002, the fugitive warrant was signed at
1:00 a.m, but appellant was not presented to a nagistrate until
10:05 a.m Examned at length on direct and on cross—exani nation
about the availability of a magistrate in Martinsburg before whom
appellant could have been taken after her arrest, Detective
Swortwood testified that, with regard “to nagistrate court where
like a felony charge or a state warrant in our state is, people are
not arraigned in the evening hours.” The w tness added, “W have
a nunicipal city magistrate that is on call for city charges, not
for fugitive charges, not for other state charges.” Thus,
according to Swortwood, no suspect arrested on a charge of nurder
at night in Mrtinsburg could be presented until the follow ng

nor ni ng.

Appellant relies on the holding in williams that
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[t] he same approach can easily and effectively be used
with respect to the right to pronpt presentnment for an
accused detai ned pursuant to an arrest. It would be a
simple matter for the police to advise the accused as
well of his or her right to pronpt presentnment before a
District Court Conm ssioner, that the Comm ssioner is a
judicial officer not connected with the police, and that
the Comm ssioner, anong other things, will informthe
accused of each offense with which he or she is charged,
including the allowable penalties attached to those
charges, furnish the accused with a witten copy of the
charges, advise the accused of his or her right to
counsel, make a pre-trial release determination, and if,
as here, the accused has been charged with a felony
beyond the jurisdiction of the District Court, of his or
her right to a prelimnary hearing before a judge. See
MI. Rule 4-213. The police could informthe defendant
that he or she may wai ve that right of pronpt presentnent
and agree to submit to interrogation, subject to the
right to end the interrogation at any tinme and demand to
be taken pronptly before a Conm ssioner. That Kkind of
advice and a formfor the witten wai ver can as easily be
standardi zed as the Miranda advi ce and wai ver have been,
and should not take nore than a few mnutes to
acconpl i sh

W hold that any deliberate and unnecessary delay in
presenting an accused before a District Cour t
Commi ssioner, in violation of Rule 4-212(e) or (f) nust
be given very heavy weight in determ ning whether a
resulting confessionis voluntary, because that violation
creates its own aura of suspicion. The violation does
not, of itself, make the confession involuntary or
i nadm ssible. It renmains a factor to be consi dered, al ong
with any others that may be relevant, but it nust be
gi ven very heavy wei ght.

williams, 375 Ml. at 432-34.

Appel I ant acknow edges that, in interpreting williams, the
Court in Facon, 375 M. at 441, held that “the requirenent of
Maryl and Rule 4-212 (e) that a defendant shall be taken before a

judicial officer of the District Court wthout unnecessary del ay



begi ns only when the arrestee enters the prosecuting

jurisdiction. . . .” Ergo, “for purposes of determ ning whether

the rul e has been violated, that period of tine following arrest in
a neighboring jurisdiction is not included in the tine
cal cul ation.” Id. Appel  ant mai ntains, however, that Facon
provi des for an inportant exception here pertinent:

We hol d that the pronpt presentnent requirenment under the
Rule is not triggered where the defendant is held in
custody outside of this State, absent evidence that
officers of this State were working in conjunction with
the other jurisdiction for purposes other than to secure
extradition. |In the instant case, the record does not
refl ect any collusion between the District of Colunbia
authorities and Prince George's County authorities apart
from arranging for extradition. Petitioner was not
interrogated until he arrived in Prince George's County.
The del ay in presenting petitioner therefore consisted of
roughly 12 hours, conmencing when Maryland State Police
t ook custody of petitioner in Prince George's County.

There is a noteworthy, albeit narrow, exception to our
hol ding that extraterritorial delays will not begin the
runni ng of time under Rul e 4-212(e). As both Federal and
other state courts have recogni zed, the police cannot
avoid the requirement of the presentment rule through
collusion with a foreign jurisdiction. See United States
v. Alvarez-Sanchez, 511 U. S. 350, 114 S. C. 1599, 128
L. Ed. 2d 319 (1994); Anderson v. United States, 318 U. S.
350, 63 S. C. 599, 87 L. Ed. 829 (1943); State v.
Guthrie, 173 W Va. 290, 315 S.E. 2d 397 (1984). Were it
is denonstrated that officers fromthis State are worKki ng
in col | aborati on W th t he ot her jurisdiction,
interrogating a defendant prior to his transfer, the
presentnent requirenent nay apply to the officers’
activities. See Alvarez-Sanchez, 511 U.S. at 359, 114 S.
Ct. at 1604, 128 L. Ed. 2d 319 (stating that a confession
obt ai ned t hrough col | usi on by state and federal agents to
avoi d presentnent requirenent woul d be suppressed).

Id. at 449-50 (enphasis added)(footnote omtted).



court

In denying the notion to suppress appellant’s statenent,
rul ed:

Now at the tine that the mmgistrate issued the
search warrant she i ssued the fugitive arrest warrant and
the testinony is that at 1:25 Sergeant Swortwood went to
[ appel  ant’ s] hone again at 110 Geor get own Square and he
arrested her, went into the house, arrested her w thout
incident and transported her to the headquarters at
Martinsburg. Police headquarters. There he processed
her, took fingerprints, photographs and did those other
things that he m ght do and he had been inforned by the
deputies, Deputy Dewees that they, that Deputy Dewees
wanted to talk to [appellant] and so he escorted
[appel lant] to their presence where they spoke to her in
an interrogation room interview room

* * %

The detectives were aware t hat she was a hi gh school
graduate and that she was taking or had taken sone
col | ege courses. She was calm She was unenoti onal
Her responses seened to be appropriate to the questions
and she didn’'t ask to stop the proceedings. They tal ked
in arather, whether it was |ogical or not, a sequence.
They tal ked about the events of that day and then Tracy
Frost and then tal ked about, apparently, | believe tal ked
about her vehicle, her car and eventually noved on to
di scussing a crinme scene. Now [appellant] at sone point
after about two hours began to, ah, evidence sone
physi cal disconfort. Balled her fist wup, kind of
clutched her chest, either she was or, seened to be short
of breath, brushed off a first request for nedical
attention, but, but afterwards agreed on a follow-up
guestion yes, she wanted sone attention at that point.
That particular interview ended and she was transported
to the local hospital. | mght go back just briefly to
say the voluntary, the, the, the explanation of Miranda
rights took approxinmately five mnutes. Began at 1:48
a.m and conpleted, was conpleted at 1:53 a. m

* * %

Now before | tal k about the presentnent itself, I'm
just going to nove on to what | understand of the events
then that transpired later that day. After she was
rel eased fromthe energency room she was transported to
the Eastern Regional Jail. Detective Dewees and
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Detective Jenkins returned that afternoon, this tine
armed with the Frederick County Sheriff’'s Ofice forns
for cons, of constitutional rights. They went over them
with her again, one after the other. [Appellant]
initialed each one and then Detective Dewees initialed
each one, and after they advised her again of her rights
she agreed to talk. There was sone reference again to
the attorney on Monday, but nothing changed in that
regard. She agreed to talk. They continued it. There
wer e sone questions. Wiy did you go back the second day?

Wel |, they went back the second day | suppose, one reason
given at any rate, | don’'t need to suppose, the, two
reasons. One was they hadn’t really felt they were

finished from the night before and | think Detective
Dewees was remarkably candid. W all know one of the
reasons they went back. They wanted sone nore
information if they could. Now rmaybe they would like to
have heard answers change. | suspect that’'s the case.
But that didn't nean they were gonna hear different
answers at any cost. There’s nothing about their
notivations for this interview which cause it to be
anyt hi ng but appropriate and her responses to be anyt hi ng
but voluntary, and again with know edge of the Miranda
war ni ngs which she had now been given for the second
tinme.

The issues arise, that is of presentnent, to the,
t he magi strate. Apparently, fromthe evidence before ne
the magistrate issued . . . this fugitive warrant
. before 1:25 because that’s when it was executed and
the def ense argues logically that gee, the magi strate was
there at, right after 1:00. The thing was executed
within a few mnutes. Wy wasn’t she there when, why
couldn’t they have taken her right back there? And
that’s a fair, fair question based on the evidence. W
know that [appellant] was arrested at 1:25. She was
t aken back to the police station and from we just have
a general description of what was done i n the processing.
We know that the voluntary, her statenent of Miranda
rights started at 1:48 so there was approxi mately, that
would be a 23 mnute period of tine fromthe arrest to
t he beginning of the interrogation or the interview |
will say candidly | think it’s a fair question why the
magi strate wouldn’t have been avail able. Ser geant
Swortwood, all 1'’mgonna take fromhis evidence is
he didn't figure there was one available. He didn't say
he nmade any efforts, but he didn't figure there was a
magi strate avail abl e. | take it from the Uniform
Extraditi on Act that, that one shoul d be taken before the
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magi strate. It doesn’t say, it doesn’'t specify a period

of time. . . . [BJut it, it’s clear to ne that that’s one
of the things that should be done. I’ m gonna use the
word for the nonent, pronptly. . . . But the point is

that events, the energency events that occurred when
[ appel | ant] began to feel physical distress occurred from

the testinony a couple, after a couple of hours. So
sonmewhere close to 4:00 in the norning. At that point
she was taken to the hospital. She certainly was not,

there was a period of tine when she couldn’t have been
t aken before the magi strate. There is nothing that tells
nme that the very fact that she didn't first go to the
magi strate requires ne to, to suppress any statenents
made. It’s a factor | should take into account and
certainly | think it becones nore and nore inportant as
time goes on. But the fact that she had not been taken
before the nmmgistrate by 4 a.m | don't believe
inval i dates the, the statenment, the voluntariness of it.
It doesn’t cause ne to feel that | should really consider

that care, too carefully. It appears to ne from the
exhibit, State’s Exhibit 3, that she was taken before the
magi strate . . . 10:05 a.m

* * %

So she was taken before the nagistrate and after that
then she was questioned again at the Eastern Regiona
Jail, and 1’'ve said earlier I don't find anything about
the facts of that interviewor interrogation to cause ne
to believe that it was involuntarily given or given with
anything other than full know edge of her rights under
t he Miranda deci sion.

The State points out that the Facon Court explai ned, “Mst of
the accused' s protections under the Rule relate to an application

of Maryland | aw. Facon, 375 MJ. at 448-49. The assessnent of
probabl e cause for a Maryland offense, advisenent of penalties,
right to counsel under Maryland |law, as well as federal |aw, and

pretri al rel ease det ernmi nati ons are uni quel y Mar yl and
consi derations and could not be perforned adequately by a foreign

j udi ci al of ficer. . . . Rule 4-212(e) does not have



extraterritorial effect.” 1Id. Detective Swortwood testified that
there is no judicial officer available to whom the police my
present an individual arrested at night in Martinsburg for a fel ony
or “state offense.” In Iight of the recognition in Facon that
unique features of the Maryland presentnment process excuse
extra—judicial arraignnments on Miryland charges, Maryland Rule
4-212 is inapplicable where, as here, there was no attenpt to
circunmvent the Rule.

Addi tional |y, because of the onset of appellant’s illness, the
interviewonly lasted from1:48 to 4:00 in the norning. Although
the court stated that appellant “agreed to talk” and “they
continued it,” there is no indication of what appellant told the
officers. The State, assum ng arguendo, that any statenent nade by
appel l ant was rendered involuntary as a result of a delay in
presentnent, directs our attention to the holding of the Suprene
Court in Arizona v. Fulminante, 499 U.S. 279, 303, 111 S. C. 1246,
1261, 113 L. Ed. 2d 302 (1991):

The Court today properly concludes that the adm ssion of

an “involuntary” confession at trial is subject to

harm ess error anal ysis. Nonet hel ess, the independent

review of the record which we are required to make shows

t hat respondent Ful m nante's confession was not in fact

i nvoluntary. And even if the confession were deened to

be i nvol untary, the evidence offered at trial, including

a second, untainted confession by Ful mnante, supports

the conclusion that any error here was certainly

harm ess.

The col | usi on between jurisdictions contenplated in Facon is

a collaboration in which law enforcenent authorities in one



jurisdiction insulate the authorities in a sister jurisdiction by
keeping the arrestee beyond the reach of the |laws of the sister
jurisdiction. Not only was there no attenpt to utilize
jurisdictional barriers to circunmvent Maryland Rule 4-212, but
appel I ant overl ooks the principal purpose of the Rule, to avoid an
ext ended i ncomuni cato custodial interrogation before an arrestee
has the benefit of the advisenent of a neutral judicial officer.

The sanction for violation of Rule 4-212(f) is exclusion of
any statenent obtained as a result of the deliberate delay in order
to continue the interrogation before presentnment. Al though the
evidence in this case was, to say the |east, overwhelmng, we
acknow edge t hat appellant’s adm ssionto the police interrogators,
on two occasions, that she was in sole possession of the green
mnivan at the tine of the nurders confirned the |ynchpin of the
body of evidence that the detectives had assenbl ed agai nst her.
The record, however, clearly denonstrates that the adnm ssion was
not the product of a deliberate delay to obtain sane.

JUDGMENT OF THE CIRCUIT COURT
FOR MONTGOMERY COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.



