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Educational Testing Service, Inc. (“ETS’), a non-profit
corporation, devel ops, adm ni sters, and grades standardi zed tests.
On Septenber 11, 2004, one of ETS s standardized tests was
adm nistered to Elba H Hildebrant (“Hildebrant”) at Montgonery
Coll ege in Rockville, Maryland. The test taken by Hil debrant was
a Praxis Series School Leaders Licensure Assessnent Test (“the
Praxis test”). The Praxis test is a standardized |icensing
exam nation required to be taken by teachers in Montgonery County
(and el sewhere) who hope to becone school principals.

H | debrant, a principal-intern at a Mntgonery County
el ementary school, was anong the candidates taking the test at
Mont gonery Col | ege. Dana Baker adm ni stered the test on behal f of
ETS.

After the test was concluded, M. Baker submtted a
“Supervisor’s Irregularity Report” to ETS. The report said that
Hi | debrant, in Session | of the test, engaged in “m sconduct”
because she “refused to stop witing when tine was called. Warning
gi ven. Mat eri al Taken.” In regard to Session Il, M. Baker
reported that Hildebrant engaged in “m sconduct” when she “had to
be instructed twice to stop work and close the test book. (She
i nsisted on conpl eting her thought.)”

On Septenber 30, 2004, ETS sent Hildebrant a letter telling
her that it had been reported that she continued to work on a
section of the test after tine was called and that she failed to

follow a direction to stop witing.



Hi | debrant responded to ETS' s letter with a mssive dated
Oct ober 9, 2004, in which she said that she was “willing to accept
that the staff may think they were doing what they were instructed
to do to maintain the secure, standard conditions” of the test
center, but that she had “confornmed conpletely to those standards,
and that the report to the contrary was an error in judgnent on the
part of the proctor.” Shortly thereafter, ETS canceled
Hi | debrant’s test scores, based on its belief that Hildebrant
engaged in the msconduct alleged in M. Baker’'s report.
Subsequently, ETS returned to Hildebrant the fee she had paid to
take the exam ETS reported Hildebrant’s (all eged) m sconduct to
no one.

Hi | debrant filed a conplaint and then an anended conplaint in
the Circuit Court for Montgomery County agai nst Ms. Baker and ETS.
The second count of the amended conpl ai nt was agai nst ETS only and
al l eged that ETS breached its contract with plaintiff by failing to
“fairly and accurately report her | eadership assessnment scores” to
t he Montgonmery County Board of Educati on.

ETS filed a notion for summary judgnent as to the breach of
contract count. Hi | debrant filed an opposition to that notion
After a hearing, the notions judge granted sumrary judgnment in
favor of ETS. The court then dismssed all renmining counts?

agai nst both Ms. Baker and ETS.

' ETS had filed a motion to dismiss the other two counts in the conplaint,
whi ch was granted. Hildebrant does not contend in this appeal that the court erred
in dismssing the other counts.



H | debrant filed a notion to alter or anend judgnent, arguing
t hat summary j udgnment shoul d not have been granted as to t he breach
of contract count because i ssues of material fact existed regarding
whet her ETS acted in good faith in determining that H | debrant was
guilty of m sconduct. After ETS responded, the notion was denied
on April 12, 2005. Hildebrant filed this tinely appeal and raises
one question, viz.:
Did the trial court err in entering sunmary
judgnment for ETS on appellant’s breach of
contract claim despite the presence of
out standi ng i ssues of material fact regarding

whet her ETS acted in good faith in determ ning
t hat appel |l ant engaged in m sconduct ?

I. STANDARD OF REVIEW

Summary judgnent may be granted on the ground that “there is
no genui ne dispute as to any material fact and that the party is
entitled to judgnent as a matter of law.” M. Rule 2-501(a). In
ruling on a sunmary judgnent notion, the court nust viewall facts
and all inferences that may be drawn legitimtely fromthose facts,
in the light nost favorable to the party opposing the notion
Sunmary judgnent should not be granted if the party opposing the
notion can denonstrate that there is a genuine dispute as to
material facts. Ritter v. Ritter, 114 Md. App. 99, 104 (1997). A
fact is “mterial” if the outconme of the case depends on how the
fact-finder resolves the disputed fact. 1Id. Thus, when review ng
the circuit court’s grant of a notion for judgnent, we determ ne

whet her a material fact is in dispute and whet her the notions judge



was legally correct in granting the notion. Converge Services

Group, LLC v. Curran, 383 M. 462, 476 (2004).

II. DEPOSITION EXCERPTS, AFFIDAVITS, AND EXHIBITS
PRESENTED TO THE MOTIONS JUDGE

A. Dana Baker’s Deposition Testimony

Dana Baker was deposed on Decenber 21, 2004. She testified
t hat she had worked for ETS for approxi mtely ei ght years and that
she adm nistered roughly ten to fifteen tests per year for that
organi zation. She further testified that she was “an associate
supervisor of a testing site” and that she “generally [has] no
knowl edge of what ETS does after the testing session is over.”

In regard to the test adm ni stered on Septenber 11, 2004, the
deponent said that Hildebrant continued to wite after tine had
been called during the test, that a Supervisor’s Irregularity
Report was filled out by her because of that infraction, and that
she informed Hil debrant that such a report would be nade.

B. Dana Baker’s Affidavit

Ms. Baker’s affidavit read, in material part, as foll ows:

1. | am currently a Professor in and
Depart ment Chair of the Departnent of
Counseling at Montgonery College, Rockville
canmpus. | was chosen as one of twelve faculty
menbers at the college to receive a Faculty
Qut st andi ng Service Award for 2003-2004.

2. | received a B.A in psychology from The
Col | ege of Wboster in 1981.

3. | received a MA. in counseling and
gui dance from Trinity College in Washi ngton
DC,] in 1992.



4. | am currently pursuing a Ph.D at
Anerican University in Washi ngton, DC

5. | have admi nistered tests for Educati ona
Testing Service (“ETS’) and other testing
conpani es for approximtely ten years.

6. On behalf of ETS, | admnistered the
Septenber 11, 2004[,] The Praxis Series:
Pr of essi onal Assessnent s for Begi nni ng
Teachers, The  School Leaders Li censure

Assessnent test (“Praxis test”) at Mntgonery
Col | ege. Assisting me in ny duties, which
i ncluded nmonitoring the testing room was a
room proctor, M. Jocelyn Lowy.

7. One of the candidates who took the
Septenber 11, 2004[,] Praxis test that I
adm ni stered at Montgonmery College was Elba
Hi | debr ant. | had never previously net M.
Hi | debrant, nor did I know anyt hi ng about her
before the test.

8. On Septenber 11, 2004, | filled out a
“Supervisor’s Irregularity Report” regarding
Ms. Hildebrant. | provided this report to the
test site supervisor, who sent the report on
to ETS.

C. The Registration Bulletin

Al candidates who take the Praxis test are sent a
“Registration Bulletin” that spells out the rules governing the
taking of the test. On the date Hildebrant took the test, she

signed a certificate that read:

CERTI FI CATI ON STATEMENT: (Pl ease wite the foll owi ng statenent bel ow.

DO NOT PRI NT.)
*| hereby agree to the conditions set forth in the Registration
Bulletin and certify that | am the person whose name and address
appear on this answer sheet.” o

/sl 1 hereby agree to the conditions set
[sic] in the Registration Bulletin an[d]
certify that I am the person whose nane and

addr ess appear _on this answer sheet.
SIGNATURE: _/ s/ E. Hildebrant patee /s/ 9/11/04
Mont h Day Year




The Regi stration Bulletin advi ses test takers i n advance about
t he consequences of breaking the test-taking rules. The Bulletin
also alerts the test taker to the fact that ETS has the right to
cancel a test taker’'s score if “m sconduct” occurs. M sconduct is
defined as directly observable violation of the rules during test
adm ni stration but al so defines “m sconduct” to i nclude “working on
any test, or test section, when not authorized to do so, Or worKking
after time has been called.” Includedin the Registration Bulletin
are the foll ow ng paragraphs:

ETS reserves the right to take all action —

including, but not limted to, barring you
from future testing and/or canceling your
scores — for failure to conmply with test
adm nistration regulations or the test
adm ni strator/supervisor’s directions. | f
your scores are canceled, they will not be

reported, and your fees will not be refunded.

* * %

Misconduct

When ETS or test center personnel find that
there is m sconduct in connection with a test,
the test taker may be dism ssed fromthe test
center, or ETS may decline to score the test,

or cancel the test score. M sconduct
i ncludes, but is not [imted to, nonconpliance
W th t he “Test Cent er Pr ocedur es and

Regul ations,” pages 10-12 of this Bulletin.

D. Hildebrant’s Affidavit

Hi | debrant’ s opposition affidavit read, in relevant part:

1. | ama principal intern at an elenmentary
school in Montgonery County School System
in Miryland (“MCPS’). One of the
requi renents to becone a principal in MCPS
Is to take and pass the Praxis Il, Schoo
Leaders Li censure Assessment t est
(“Assessnment Test”), which is adm ni stered
by ETS.



2. | registered by tel ephone with ETS to take
t he Assessnent Test schedul ed for
Sept enber 11, 2004, for which | paid a fee
of $465.

3. | have read the Supervisor’'s Report of
Irregularities, attached to the defend-
ants’ Mdtion to Dismss or, Alternatively,
for Summary Judgnent as Exhibit 5. Each
statenent on the report concerning nmy
conduct during the adm nistration of the
Assessnent Test is false in every respect
and has no basis in fact whatsoever.
These statements are so contrary to any
reasonabl e under standi ng or interpretation
of anything that could have been observed
that | have readily concluded that they
were made with the know edge that they
were false and with the intent to harm ne
personal | y.

ITI. THE MOTIONS JUDGE’S OPINION

The notions judge granted summary judgnent in favor of ETS
because (1) the contract between the parties (i.e., the
Regi stration Bulletin) explicitly gave ETS the right to cancel the
test scores whenever, in ETS s judgnent, a test taker engages in
m sconduct; (2) ETS, pursuant to that right, exercised its judgnment
when it decided to cancel Hildebrant’s score; (3) therefore, ETS
did not breach its contract with the plaintiff when it exercised

its judgnment and cancel ed Hi |l debrant’s scores.

IV. ANALYSIS
In this appeal, Hi|ldebrant does not take issue wth the fact
that ETS had the contractual right to cancel her scores if, in
ETS s judgnent, she had engaged in the conduct of which Ms. Baker

7



accused her. Hildebrant argues, however, that ETS s exercise of
its judgnment in deciding whether to cancel the test scores nust be
exercised in good faith. According to Hildebrant, an issue of
material fact existed as to whether ETS cancel ed the test scores in
good faith. Her reasoning is as follows: (1) H ldebrant said in
her affidavit that everything Ms. Baker said in the “lIrregularity
Report” concerning Hildebrant’s failure to stop witing after tine
was called was false; (2) if what Ms. Baker said was fal se, then
she knew it was fal se when she wote the report; (3) M. Baker was,
at all tinmes here pertinent, ETS s agent; (4) ETS is bound by the
know edge of its agents; (5) because Ms. Baker knewthe all egations
of m sconduct were bogus, then so did ETS, and (6) therefore
taking the evidence in the |ight nost favorable to the novant, when
ETS exercised its discretion to cancel the test scores, it did so
in bad faith.

As Hi |l debrant correctly points out, in every contract there
exists an inplied covenant of good faith and fair dealing. See,
e.g., Food Fair Stores, Inc. v. Blumberg, 234 M. 521, 534 (1964)
(“[1]n every contract there exists an i nplied covenant that each of
the parties thereto will act in good faith and deal fairly with the
others.”); First Union Nat’l Bank v. Steel Software Sys., 154 Ml.
App. 97, 139 (2003) (“CGood faith is a standard that has honesty and
fairness at its core and that is inposed on every party to a
contract.”).

In this appeal, ETS does not contest the fact that it was

required to act in good faith when dealing with Hildebrant. ETS
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contends, however, that wunder applicable Maryland l|aw, the
knowl edge of Ms. Baker cannot be inputed to it. ETS gives two
reasons in support of that contention, which will be discussed
infra.?

I N Unsatisfied Claim and Judgment Claim Fund Board v. Fortney,

264 Md. 246, 255 (1972), the Court of Appeals said: “*The ordinary
| aw of principal and agent’ is that know edge of the agent is
know edge of the principal.” (quoting Boring v. Jungers, 222 M.

458, 463 (1960)). There are exceptions to that rule, however. One
of the exceptions to the rule is the “adverse interest” exception.
See Hecht v. Resolution Trust Co., 333 M. 324, 346 (1994)
(know edge of agent whose interests are adverse to principal cannot
be inmputed to principal); Shah v. Health Plus, Inc., 116 M. App.
327, 342 (1997) (same).

The RESTATEMENT ( SECOND) OF AGENCY § 282 recogni zes an exception to
this exception. Section 282 reads, in naterial part, as follows:

Agent Acting Adversely to Principa
(1) A principal is not affected by the
knowl edge of an agent in a transaction in
whi ch the agent secretly is acting adversely
to the principal and entirely for his own or
anot her’s purposes, except as stated in
Subsection (2).
(2) The principal is affected by the know edge
of an agent who acts adversely to the
princi pal :

(a) if the failure of the agent to act upon
or to reveal the information results in a
violation of a contractual or relational duty

2 In the facts section of ETS s brief, ETS asserts that Ms. Baker was an
i ndependent contractor as opposed to an agent of ETS. No sim | ar assertion was made
before the notions court by ETS and for good reason. There is simply nothing in the
record to support that contention



of the principal to a person harned thereby;

Hi | debrant relies upon the exception to the exception set
forth in section 282(2)(a). She contends that the failure of M.
Baker to reveal the falsity of her report resulted in a violation
of a contractual duty that the principal (ETS) owed to her, which
caused her harm The exception to the exception set forth in
section 282 of the ResTATEMENT ( SECOND) OF AGENcY has been recogni zed,
albeit inpliedly, by the Maryland Court of Appeals. See Liggett
Co. v. Rose, 152 M. 146, 163 (1927).

In Liggett, a landlord, one D ener, |eased the sane property
to two tenants for portions of the sanme term 1d. at 150. The
first lease was to Henry Rose and Em| Horowitz. 1d. The second
| ease was to the Louis K Liggett Conpany. 1Id. The central issue
presented in the Liggett case was whether the Liggett Conpany had
knowl edge of the earlier |ease when it signed the second | ease.
Id. It was proven at trial that a broker naned Richards was
enpl oyed by both the |l andl ord and the Liggett Conpany in connection
with the | ease of the premises in question. I1d. at 162. It was
al so proven that prior to the signing of the second | ease R chards
had seen the lease in which the landlord dem sed the subject
prem ses to Messrs. Rose and Horowitz (the first parties to | ease
the prem ses). Id. at 163. Despite Richards’ notice of the
earlier |ease, he did not communicate this know edge to Liggett
Conpany or to any of its agents. 1d. at 163. The reason for the

broker’ s nondi scl osure evidently was greed, i.e., he stood to be
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paid a $10,000 conmission if the second |ease was signed and
enforced. 1d. at 162.
The Liggett Conmpany contended, inter alia,

that brokerage fees to the anpbunt of about
$10, 000 depended upon the success of the
broker’s efforts and that this made the
interest [of Richards] adverse to the Liggett
Conmpany, so that even if [Richards] were its
agent, the principal would not be charged with
the know edge of the agent acquired in the
transacti on.

Id. at 162. The Court of Appeals in Liggett rejected this
contention, saying:

Ri chards had seen the agreenent between
Di ener [l andl ord] and Rose and Horow tz, dated
Novenber 11, 1925, and knew its terns, but
testinmony is that he did not comunicate this
knowl edge to Masters, the real estate agent of
the Liggett Conpany, to Watt, its vice
president or to anyone connected with the
conpany. However |anentable this silence in
t he di scharge of his duty to his principal my
be, it would neverthel ess be a repudi ation of
the fundanental principles of agency and of
justice to entertain a proposition that such a
non-di scl osure by an agent would be the shield
of the principal, while it enconpassed the
destruction of the contractual rights of a
third party [Rose and Horow tz].

Id. at 163 (enphasis added).

W agree with Hildebrant that the principles set forth in
section 282 ResTATEMENT (SECOND) OF AGeNcy, which were applied in
Liggett, supra, prevents ETS from successfully arguing that the
knowl edge of Ms. Baker was not inputable to it.

ETS also argues that to inpute Ms. Baker’s know edge to it
contravenes the express contractual |anguage set forth in the
Regi stration Bulletin. According to ETS, the Registration Bulletin
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“could not be clearer” in this regard because the contract
“(i) distinguished between ETS and its test center administrators
and (ii) reserved for ETS alone, not any adm nistrator, the sole
“judgnent’ concerning whether to <cancel a test score for
m sconduct .” In support of this argunent, ETS relies on four
sentences that appear in the Registration Bulletin:
. To pronote these objectives [i.e., to
report scores that accurately reflect the
performance of every test taker], ETS
reserves the right to cancel any test
score when, in ETS s judgnment, a testing
irregularity occurs .
. When ETS or test center find that there is
m sconduct in connection with a test, the
test taker may be dism ssed fromthe test
center, or ETS may decline to score the
test, or cancel the test score.
. When, in ETS s judgnent, or the judgnent
of test center personnel, there is a
di screpancy I n a t est taker’s
identification, the test taker nay be
di sm ssed fromthe test center
. In addition [when there is a discrepancy
in the test taker’'s identity], ETS may
decline to score the test or cancel the
test score.

As the Suprene Court said alnpst two hundred years ago in
Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518,
636 (1819), “[a] corporation is an artificial being, invisible,
i ntangi bl e and existing only in contenplation of law. . . .” And,
as an “artificial being,” a corporation can act only through its
agents. This being so, it is inpossible to see how the |anguage

used in ETS s contract proves ETS s point that the contract
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contenplates that even if the adm nistrator of the test acts in bad
faith such actions are not inputable to the corporation.

It is, of course, true that ofttimes ETS s judgnent (as to
whet her the test taker has engaged in m sconduct) is exercised by
ETS agents other than test center adm nistrators. For instance, if
after the tests are scored, it cones to the attention of agents of
ETS that the handwiting by the person who took a second test is
different fromthat of the person who took an earlier test under
t he sanme nane, the judgnent as to whet her there has been m sconduct
is made by soneone other than “test center personnel.” On the
other hand, in certain situations, if msconduct occurs in the
presence of test center personnel, test center personnel are
enpowered to dismss the test taker fromthe test center w thout
consulting wth any other ETS agent.

The | anguage relied on by ETS in this appeal, in our view,
si nply makes the obvious point that in many situations, agents of
ETS ot her than test center adm ni strators deci de what is to be done
about test taker m sconduct. But nothing in the contractual
| anguage suggests that when nmeking its corporate judgnent, the
knowl edge of all ETS s agents (including the test center
adm nistrator) is not to be inputed to ETS.

Appel | ee al so nmakes the foll owi ng argunent.

Appel l ant’ s “i nputed bad faith” argunent woul d
drain all significance fromETS s contractua
reservation of the right to wuse its
“judgnent.” Every case of m sconduct woul d be
subject to second-guessing and protracted

l[itigation. Although ETS of necessity relies
on thousands of t est center per sonnel
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t hroughout the country, it would not be able
torely on eyewitness reports fromany of them
in deciding whether to cancel a score for
m sconduct, but would instead have to conduct
its own i ndependent investigation of each case
and be exposed to the possibility of |engthy
and costly litigation in every case. That
would be a highly unfortunate result as a
matter of public policy; but in any event, it
is foreclosed by the plain |anguage of the
contract.

W disagree with the argunent that if the know edge of M.
Baker were inputed to ETS then the result would be that the
provision in the contract reserving to ETS the right to use its
j udgnment woul d have no significance. Nuner ous cases have been
decided in favor of ETS in which the court has enforced the
contract provision at issue (i.e., the provision that ETS nay
exercise its judgnent as to whether to cancel the test score) in
situations where test site admnistrators have had no i nput. See
e.g., In the Matter of K. D. v. Educ. Testing Serv., 87 Msc. 2d
657 (N. Y. Sup. C.) (1976) (ETS acted withinits rights and within
its obligation and duties in requesting that the plaintiff take a
re-exam nation when it had good reason to believe, based on the
| arge increase in score by the plaintiff in the second | aw school
adm ssion test (“LSAT") taken by plaintiff, coupled with striking
simlarities between plaintiff’s answers and the answers of a
person seated adjacent to him that the score was not authentic);
Johnson v. Educ. Testing Serv., 754 F.2d 20 (1st Cr. 1985) (ETS
did not breach its contract by canceling plaintiff’s LSAT scores

when plaintiff’'s score increased by approximtely three hundred

points fromthe score achieved approximately four nonths earlier
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and when handwiting experts enployed by ETS opined that the test
had been taken by sonmeone other than the plaintiff); Murray v.
Educ. Testing Serv., 170 F.3d 514 (1999) (ETS did not act in bad
faith or breach its contract with student even t hough ETS cancel ed
t he student’s score on an exam nati on based on the fact that there
was a huge increase in the test score when conpared with student’s
prior test and when the student’s answers were strikingly simlar
to those of a nearby seatmate). Thus, it is not true that if the
know edge of agents, such as Ms. Baker, were inputable to ETS, then
every case of perceived m sconduct would be subject “to second-
guessing and protracted litigation.”

Moreover, ETS' s cries of doomif courts were to inpute to it
the knowl edge of the test taker administrator are greatly
over bl own. Al t hough ETS has been involved in nunerous cases
resulting in reported appellate opinions, none of those opinions
have involved a case |like the subject one where the plaintiff
alleges that the test taker admnistrator sinply nade up the
al l egations of m sconduct. There is a good reason for this dearth
of cases. Unless the test taker and the admnistrator were
previously acquainted, it would be exceedingly difficult for any
plaintiff to convince a fact-finder that a test site adm nistrator
would pick out sone unfortunate test taker, invent a story
denonstrating that the test taker had engaged in m sconduct, and
then report a false story of “m sconduct” to others further up the
ETS chain of command. Obviously, in order to succeed, a plaintiff

i n such a case woul d have to surnount a gigantic hurdle, unless the
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plaintiff could suggest sone pl ausi bl e notive for the adm ni strator
to lie. Absent cases where a notive to lie can be shown, it is
difficult to believe that a test site admnistrator would act in
such a fashion. Such dim prospects of victory in cases of this
sort make it wunlikely, in the extrenme, that recognition that
know edge of the test site admnistrators is i nputable to ETS woul d
cause ETS to be inundated with simlar |awsuits.

| ssues of credibility of witnesses are to be nade by the jury
and not by the judge who rules on a summary judgnent notion. In
this regard, we also stress what we said at the outset, i.e., in
deci ding whether summary judgnent should be granted, all facts
presented to the notions judge, together with all legitimte
I nferences that may be drawn fromthose facts, nust be taken in the
light nost favorable to Hildebrant. Here there exists a materia
di spute of fact as to whether Ms. Baker made up her allegations of
m sconduct agai nst Hildebrant. If she did make up those
al | egations, her know edge of the false allegation is inputable to
ETS and that inputed knowl edge woul d suffice to show bad faith on

the part of ETS.

SUMMARY JUDGMENT REVERSED ;

CASE REMANDED TO THE CIRCUIT COURT
FOR FURTHER PROCEEDINGS;

COSTS TO BE PAID BY APPELLEE.
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