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In the Grcuit Court for Baltinore Gty, Taxi, LLC (“Taxi”),
the appellant, obtained a judgnment of foreclosure of right of
redenption for property known as 123 North Howard Street (“the
Property”). More than 30 days after the judgnent was entered, the
Mayor and City Council of Baltinore (“City”), the appellee, noved
to vacate it for |lack of subject matter jurisdiction.

The court granted the City’'s notion and vacated the judgnent.
It also ordered the Cty to repay Taxi the principal sumit had
paid for the tax certificate, wthout interest, costs, or fees.
After the court denied a notion for reconsideration, Taxi noted
this appeal, raising three questions for review, which we have
rephrased and shortened:

l. Was the circuit court’'s decision to vacate the
judgnment legally incorrect?

Il. Was the circuit court’'s decision to vacate the
j udgnment an abuse of discretion?

1. Was the circuit court’s decision ordering the
repayment of principal only legally incorrect?

For the follow ng reasons, we answer “Yes” to Question | and
find it unnecessary to address the remining questions.
Accordingly, we shall vacate the order vacating the judgnent of

forecl osure of right of redenption.
FACTS AND PROCEEDINGS
On Septenber 26, 2002, in the Grcuit Court for Baltinore

Cty, the Cty filed a petition to condemm three adjacent

properties: 123, 125, and 127 North Howard Street. 123 North



Howard Street, the Property at issue here, is a vacant lot. The
City requested i medi ate possession and title to the properties,
which it planned to use for the Market Center Urban Renewal
proj ect.

On the sanme day, the City filed a petition for imrediate
possession and title, seeking possession of the |easehold,
reversionary, and sub-reversionary interests in the properties as
of the retroactive date of August 16, 2002. |In addition, the city
deposited into court the sumof $600,000, which it alleged was the
estimated value of the property interests subject to the
condemmation petition. The Gty further alleged that the offered
sum “is subject to the clains of nortgagees, judgnent creditors,
| i enhol ders, and tenants, if any. . . .7

The court issued an order granting the Gty imedate
possession of the properties retroactive to August 16, 2002, and
directing that legal title would vest within ten days after
personal service was effected over all the defendants, with no
answers being fil ed.

On Novenber 4, 2002, the defendants, having been served, filed
a petitionto withdrawthe funds that had been deposited into court
by the City. The petition alleged that “[t]here are no nortgages
or liens which have not been satisfied or which woul d have priority
over [the defendants’] claimto the funds, wth the exception of

$312.61 due in Minicipal liens.” The defendants asked that the



clerk of court be directed to pay to them wth accrued interest,
the sum of $599,687.39 (i.e., the deposited anpbunt mnus the
$312.61 owed). The petition was signed under oath by the
def endants' attorney-in-fact, who attested that the matters and
facts set forth in it were "true and correct to the best of ny
know edge, information and belief."” There was no affirmation based
on personal know edge.

By order of Novenber 27, 2002, the court directed the clerk of
the court to make the paynents requested, together with a check in
the anount of $312.61 to the Director of Finance, for nmunicipal
liens. Although it is not absolutely clear from the record, it
appears that legal title vested in the Gty on Decenber 2, 2002.
(Legal title clearly vested in the Gty after Novenber 27, 2002.)

Approxi mately six nonths later, on May 12, 2003, the Gty held
its 2003 Tax Sale. The Property was included in the 2003 Tax Sal e.
Taxi purchased the Property fromthe Cty for $11, 354. 88. The
certificate of tax sale for the Property states that the $11, 354. 88
is the anmount assessed against Wallace A MIls “for taxes and
other municipal liens due on the property at the tine of sale,”
plus interest, penalties, and expenses. MIlls was a record owner
of the Property prior to the condemmation action.

On August 3, 2004, in the Crcuit Court for Baltinore City,
Taxi filed a conplaint to foreclose the City's right of redenption

in the Property. It naned as defendants the City, the Director of



the City Department of Taxes/Tax Collector, and the Property.?!
Taxi alleged, inter alia, that a search of the Baltinmore Gty Land
Records had identified the City as the record owner of the
Property, having acquired title from an assessed owner by
condemation. The affidavit of title search was attached, which
showed that title had been conveyed by Wallace A MIls to the
City, effective August 16, 2002.°?

Taxi properly served the conplaint on the Gty on August 19,
2004. The Cty did not file a notion or answer or otherw se
respond to the suit.

On February 15, 2005, counsel for Taxi filed an “Affidavit of
Conpliance for the Property Known as 123 N Howard Street”
attesting to service on the Cty, as the record owner of the
Property; notice of the suit to the Tax Coll ector; posting of the
Property by the Sheriff’'s Ofice; and publication as required by
I aw. He further attested that the deadline for redeem ng the
Property, COctober 5, 2004, had passed, and no party had contacted

hi m about the Property.

!An action to foreclose right of redenption in property is in
rem, Or quasi in rem, and therefore the property at issue is naned
as a defendant in the conplaint. Hauver v. Dorsey, 228 M. 499,
503 (1962).

’That date is not fully correct. The Gty took equitable
title to the Property on that date, but did not take legal title
until sonetine after Novenber 27, 2002, nost |ikely on Decenber 2,
2002, as stated above.



On March 7, 2005, the court issued a judgnent foreclosing the
City's right of redenption in the Property. The judgnent ordered
the Gity’'s Director of Finance to execute a deed to the Property to
Taxi. The judgnent was entered on March 14, 2005.

On July 5, 2005, the Cty filed a notion to vacate the
judgnent, pursuant to Md. Code (1985, 2001 Repl. Vol.), section 14-
845 of the Tax-Property Article (“TP’). The City alleged that the
May 12, 2003 Tax Sal e of the Property was “void ab initio Since the
taxes conprising the sale were already disposed of by
condemation”; that the tax sale certificate therefore was not
valid; and that, consequently, the court had been w thout subject
matter jurisdiction to issue its judgnent. The City further
all eged that, because there was not a proper tax sale to begin
with, and therefore there was no right in the Property to redeem
Taxi was entitled only to the return of the noney it paid at the
sale, and not to interest, costs, or attorneys' fees.

The City’'s notion was supported by an affidavit by attorney
Andrew Bailey. He attested that he is an Assistant City Solicitor
for Baltinore City; that he is “famliar with the condemati on at
123 N. Howard Street”; that “[t]his condemmation occurred in
August, 2002, at which tine all taxes were disposed of and the City
took title”; and “[o]nce title to property is vested in the Gty,
said property is not subject to a Tax Sale.” The affidavit was

signed under the penalty of perjury and upon the affiant’s



know edge, information, and belief. There was no request for a
heari ng.

On July 27, 2005, Taxi filed an opposition to the notion to
vacat e. It asserted that taxes had been assessed against the
Property as of July 1, 2002, before the City filed its petition for
condemmation, and that, inits petition, the City had all eged t hat
“all taxes and other nunicipal liens and charges will be adjusted
to the date that possession is granted to [the City].” Taxi argued
that that allegation was an adm ssion that taxes were owed on the
Property when the petition was filed; and further pointed out that
the order granting the City title to the Property did not say that
title was free and clear of all liens. Taxi further asserted that
the taxes owed on the Property had renai ned unpaid and an open |ien
until it paid them in the tax sale, on May 12, 2003.

Taxi went on to state that the City had not participated in
the forecl osure suit, despite having been properly served, and only
filed its notion to vacate judgnent after Taxi’s counsel contacted
the Gty Solicitor’s office to obtain a deed to the Property. Taxi
al so conplained that the Cty did not submt any docunents or
records to support its notion or M. Bailey's affidavit. Taxi

filed a request for a hearing.



On July 28, 2005, the court issued an order granting the
City's notion.® The order directed the City to repay Taxi the sum
it had paid at the tax sale, without interest, costs, or attorneys'
f ees.

Wthin ten days of the entry of that order, Taxi filed a
notion for reconsideration. It again asserted that the tax sale
certificate for the Property was created as a result of wunpaid
taxes assessed as of July 1, 2002, and that those taxes had
remai ned a lien against the Property until it was sold at the tax
sale on May 12, 2003. It argued that the tax sale certificate,
which it had appended to its petition to foreclose right of
redenption, was prima facie evidence that the taxes had renmai ned
unpai d, under TP section 14-823; and that M. Bailey' s affidavit
was legally insufficient to rebut that presunption.

Taxi further argued that, wunder TP section 14-842, the
validity of a tax sale is conclusively established in an action to
foreclose the right of redenption, unless the defendant by answer
pl eads, with particularity, a defense of invalidity of the taxes or
the sale, and raises and proves any jurisdictional defect or
invalidity. Inthis case, the City did not file an answer at all.

On August 9, 2005, the City filed a brief reply.

3Taxi's opposition to the notion to vacate was not tinely
filed, and it is likely that the court did not see it before it
ruled on the notion to vacate.



On Novenber 9, 2005, the court entered an order denying the

notion for reconsideration. Taxi noted a tinely appeal.

DISCUSSION

Taxi contends the circuit court’s decision to vacate the
judgnment foreclosing the Gty s right of redenptionin the Property
was |legally incorrect. It argues that, under the Tax Property
Article, its certificate of sale was presunptive evidence of the
validity of the tax sale. Moreover, the validity of the procedure
to foreclose the right of redenption was “concl usively presuned,”
because the City failed to raise the invalidity of the taxes or
proceedi ngs as an affirmative defense. It further argues that the
City failed to show by cl ear and convi nci ng evi dence that the taxes
were paid, as was required for the court to re-open the enrolled
j udgnent .

The City responds that the court properly vacated the
judgnment. It agrees that it bore the burden of showi ng, by clear
and convincing evidence, that the <court had been wthout
jurisdictionto foreclose its right of redenption in the Property.
It argues that the affidavit of M. Bailey, attesting that he had
“handl ed” the condemation petition and that all taxes on the
Property were “disposed of” at the tine of the condemmation, was
cl ear and convi nci ng evi dence that the taxes had been paid prior to
the 2003 Tax Sale. Citing Heartwood 88, Inc. v. Montgomery County,

156 Md. App. 333 (2004), the Gty maintains that, because the taxes



had been paid, the tax sale certificate was invalid. See Bugg v.
State Roads Comm., 250 Md. 459, 461 (1968) (stating that a tax sale
of property on which taxes have been paid is invalid).

In addition, the City asserts that the Property was placed in
the 2003 Tax Sale because four mscellaneous unpaid bills were
erroneously assessed agai nst the Property by the City, sonetine in
Novenber 2002, which (according to the City) was after it had
acquired title.* The Cty makes no reference to the record to
support this assertion, and indeed none can be nmde: there is
nothing in the record to support it. The City also asserts, again
wi t hout any reference to or support in the record, that placing the
Property in the 2003 Tax Sal e was an obvious error on the part of
City enployees. The City relies upon these unsupported assertions
to conclude that the circuit court was wthout jurisdiction to
enter the judgnent foreclosing its right of redenption in the
Property.

Pursuant to TP section 14-823, in an action to forecl ose right
of redenption, the certificate of tax sale is “presunptive
evi dence” of the truth of the statements in the certificate, of the
purchaser’s title as described in the certificate, and of the
“regularity and validity of all proceedings had in reference to the

taxes for the nonpaynent of which the property was sold and the

“Again, the Cty did not obtain legal title to the Property
until after Novenber 27, 2002, and nost |ikely not until Decenber
2, 2002.



sale of the property.” These presunptions nean that the party
attacking the sale nust offer evidence to controvert the presuned
facts. Josenhans, Inc. v. Jenkins, 203 M. 465, 474 (1954).

In addition, under TP section 14-842, in a proceeding to
forecl ose right of redenption, the validity of the procedure for
the assessnent and inposition of the taxes for which the property
was sold is “conclusively presuned,” unless a defendant “shall, by
answer, set up as a defense the invalidity of the taxes or the
invalidity of the proceedings to sell or the invalidity of the
sale.” Moreover

[a] defendant alleging any jurisdictional defect or

invalidity in the taxes or in the proceeding to sell, or
in the sale, nust particularly specify in the answer the
jurisdictional def ect or invalidity and nmust

affirmati vely establish the defense.
TP § 14-842.

TP section 14-845 specifically addresses the vacation of an
enrolled judgnent foreclosing the right of redenption in a
property. It provides, at subsection (a), that such a judgnent may
not be reopened, “except on the ground of |ack of jurisdiction or
fraud in the conduct of the proceedings to foreclose . . . "% See

also Canaj, Inc. v. Baker and Division Phase III, 391 Md. 374, 426

*When constructive fraud in the conduct of the proceedings is
al l eged, such a judgnent may only be entertained by the court if
the notion to reopen was filed within one year of the date of the
judgnment. TP 8§ 14-845(a).

10



(2006) (observing that the delinquency of property taxes authori zes
the sale of the property on which the taxes are owed).

In the case at bar, there is no allegation of fraud of any
sort. Thus, the issue here is whether the circuit court properly
vacated the enrolled judgnent foreclosing the Cty' s right of
redenption in the Property upon cl ear and convi nci ng proof that the
court had been without jurisdiction to enter the judgnment in the
first place.

Kaylor v. Wilson, 260 Md. 707 (1971), is a pertinent authority
on this issue. In that case, in 1967, the plaintiffs filed an
action to set aside a 1938 judgnent ratifying a tax sale of the
property in question. They alleged | ack of jurisdiction and fraud.
The circuit court found as a fact that the property had been doubly
assessed for taxes for the four years preceding the tax sale (1931
to 1934); that the taxes had been fully paid on the property during
those years; that the county treasurer therefore had had no
authority to sell the property for unpaid taxes, as there were
none; and consequently the court had not had subject matter
jurisdiction to ratify the unauthorized tax sale of the property.
The court vacated the judgnent on the ground of lack of
jurisdiction.

During the relevant tinme, a Maryland statute provided that a
judgnent ratifying a pre-1944 tax sale could not be set aside by

any court after June 1, 1966. M. Code (1957), article 81, § 99A

11



On appeal, the Court of Appeals assuned, w thout deciding, that,
despite that absolute bar, such a judgnent could be vacated for
| ack of subject matter jurisdiction or fraud.

The Court held that the tax sal e chal | enger nmust show by cl ear
and convi nci ng evi dence either such ground. Kaylor, supra, 260 M.
at 713 (stating that “an attack on an enroll ed decree or decretal
order for lack of jurisdiction or fraud requires clear and
convincing proof”). The Court characterized evidence that would
neet the clear and convincing standard as “strict proof” anmounting
to nore than “a nmere denial even acconpanied by inconclusive
corroborating testinmony.” Id.

The Court noted that, in putting on their case, the plaintiffs
did not rely upon the county treasurer’s records, but instead
introduced paid tax bills for the years 1926 and 1969. They did
not introduce paidtax bills for the only relevant years -- 1931 to
1934. The only testinony presented on the issue of whether the
rel evant taxes had been paid was that of a grandchild, eight years
old in 1931, who nmade a passing reference to the famly’s having
paid the taxes on the property. Characterizing this evidence as
“vague assertions,” the Court held that it was insufficient to show
that the 1931 to 1934 taxes had been paid. 1d. at 715. The Court
concluded that the trial judge' s factual finding that the taxes for

those years in fact had been paid was clearly erroneous.

12



We | i kewi se conclude, in the case at bar, that, as a matter of
law, the City did not offer clear and convincing proof to support
its assertion that the taxes on the Property were paid before Taxi
purchased it at the 2003 Tax Sal e.

Not wi t hstanding that it woul d have ready access, the Cty did
not introduce any docunentary evidence about the assessnent,
paynment, or non-paynent of taxes on the Property prior to the 2003
Tax Sale (or at any tinme, for that matter). The two itens of
evidence it submtted in support of its notion to vacate judgnent
were M. Bailey's affidavit, sworn on information and belief,
stating that he was “famliar with the condemation of 123 N
Howard Street” and that “all taxes [for that Property] were
di sposed of” in August 2002; and the Novenber 4, 2002 petition to
w thdraw funds, filed by the owners in the condemation case
attesting that there were no liens on the Property, other than the
$ 351.61 in nunicipal liens.

M. Bailey' s affidavit testinony that the taxes were “di sposed
of” is an anorphous, conclusory comment that gives no factual
information and appears not to have been nade on personal
know edge. It does not disclose:

. t he ambunt of taxes assessed against the Property prior
to the 2003 Tax Sal e, when that assessment was nade, and
the identity of the owner or owners of the Property when
t he assessnent was nade;

. if the taxes were paid prior to the 2003 Tax Sale, when
and how and by whom t hey were paid;

13



. whet her property taxes still were owed when the City took
full title to the Property in |ate Novenber or early
Decenber 2002;

. how the Property cane to be included in the 2003 Tax
Sale, if the taxes already had been paid before then;
. t he significance of the anmbunt of taxes the Gty all eged

were due and owing on the Property when including it in
t he 2003 Tax Sal e.

The petition to withdraw funds is not based on personal know edge
and is likew se conclusory, offering no first-level facts about
pai d property taxes.

The City also failed to offer any evidence of the four bills
that it now clains were issued erroneously and resulted in the
Property's being placed in the tax sale. (Indeed, in the
proceedi ngs below, includinginits notion to vacate, the Gty made
no nmention of any erroneously issued bills.)

It is inpossible to ascertain fromthe evidence submtted by
the Gty in support of its notion to vacate judgnent any facts that
answer the question whether the taxes for which the Property was
sold in the 2003 Tax Sale had been paid before the tax sale took
pl ace. The certificate of sale carries with it a presunption that
the taxes were validly owed, i.e., that they were unpaid prior to
the tax sale. TP § 14-823. That presunption is conclusive, unless
t he def endant, by answer, challenges the validity of the taxes. TP
8§ 14-842. The City did not do so. Moreover, in noving to vacate
the judgnent, the City bore the burden of producing clear and
convi nci ng evidence controverting the established fact that the

taxes had not been paid before the tax sale. Its conclusory

14



evidence offering no first-level facts about the paynent or non-
paynment of the taxes in question was legally insufficient to neet
that standard. The City, therefore, failed as a matter of law to
neet its burden to show by clear and convi nci ng evidence that the
circuit court lacked jurisdiction to enter the judgnment in Taxi’s
favor.®

The CGity’'s reliance on Heartwood, supra, IS msplaced. I n
that case, Montgonery County m stakenly sold a nunber of properties
at tax sale for which property taxes were not 1in arrears.
Hear t wood pur chased several of the properties, and was the first to
bring to the County’s attention that the property taxes for nany of
them had been paid in full before the tax sale. There was no
di spute over that fact, or that the tax sales of those properties
were, as a consequence, invalid.

The dispute between the parties concerned the amount of
i nterest Heartwood was entitled to recover on the noney it had paid

at the tax sale, and whether it was entitled to attorneys’ fees.

l'n M. Bailey's affidavit and in the City's brief, there is
| anguage suggesting that, once the Cty acquired title to the
Property by condemation, any taxes owed were automatically abated
or forgiven, or taken as paid. The City has not cited any case or
statute to support that assertion, nor have we found any. | ndeed,
United States v. Certain Parcels of Land in Prince George’s County,
Md., 40 F. Supp. 436 (D. Md. 1941), supports a contrary assertion
(hol ding that, when federal governnent acquires property through
condemmation, it must account for State and | ocal property taxes,
interest, and penalties). Here, the City, a local nunicipality,
was collecting property taxes owed not only to it but also to the
State.

15



Heartwood took the position that, even though it knew the sales
were invalid, it had the right to bring a declaratory judgnent
action to foreclose the County’'s right of redenption, and then
receive interest at the redenption rate (which is higher than the
interest rate otherwise would be) and attorneys’ fees. The
County’s position was that, because the tax sales were invalid,
Heartwood was not entitled to bring any action for declaratory
judgnment or to foreclose right of redenption; and therefore it
could not qualify for the redenption interest rate or attorneys’
f ees.

Upon analyzing the statutory history, this Court agreed with
the County’s argunent. We explained that, for a court torule a tax
sale invalid

the tax purchaser nust first present to the court a

conplaint to foreclose the owner’s right of redenption,

TP 8 14-883 et[] seq., and, in response, the defendant

must then file an answer alleging as an affirmative

defense the "invalidity of the taxes or the invalidity of

the proceedings to sell. . . ." TP § 14-842.

Heartwood, supra, 156 Ml. App. at 364.

Heartwood did not have the right to file a foreclosure action
because, as it knew, the taxes on the properties had been paid.
Mor eover, Heartwood coul d not represent, as TP section 14-835(a)(3)
requires, that “the property has not been redeened[,]” because it
knew that there was no right to redeemto begin with because the

t axes had been paid. |In addition, the owners had no basis on which

to file an answer challenging the validity of the tax sal es, as they
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are required to do (if they are nmaking such a challenge), by TP
section 14-842. In essence, we held in Heartwood that a tax sale
pur chaser who | earns after the sal e but before the redenpti on peri od
has expired that the tax sale was invalid, when the invalidity is
not in dispute, does not have the right to go to court to have the
tax sal e declared invalid.

In Heartwood, the parties were battling over the |egal
consequences, specifically the repaynent of principal and interest,
of an invalid tax sale. There was no dispute that the taxes in
guestion had been paid before the tax sale was held. In the instant
case, unlike in Heartwood, the parties are at odds over the factual
guestion whether the taxes were or were not paid before the tax
sale. The parties agree that, if the taxes were paid, the sale was
invalid; and if they were not paid, the saleis valid. The question
here, not at issue in Heartwood, 1S whether the Gty s evidence
showed, by a clear and convincing standard, that the taxes on the
Property were paid before the tax sale, and therefore that the tax
sale was invalid

For the reasons we have di scussed above, the City’'s evidence
was legally insufficient to support a finding, by clear and
convi nci ng evidence, that the taxes on the Property already were
pai d when Taxi purchased the Property at the 2003 Tax Sale. On the

evi dence presented by the City, the circuit court shoul d have deni ed
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the City's notion to vacate the judgnent foreclosing its right of

redenption in the Property.

ORDER VACATING JUDGMENT FORECLOSING
RIGHT OF REDEMPTION VACATED. COSTS
TO BE PAID BY THE MAYOR AND CITY
COUNCIL OF BALTIMORE.
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