HEADNOTES: Janice M. v. Margaret K., No. 01, September Term 2006

DOMESTIC RELATIONS; CHILD ACCESS; VISITATION RIGHTS OF A PERSON
FOUND TO BE A DE FACTO PARENT: In a “visitation” dispute
between the child s legal (i.e., natural or adoptive) parent and
a person who clains to be the child s de facto parent, the issue
of whether that person is a de facto parent will be decided by
the test adopted in Ss.F. v. M.D., 132 Ml. App. 99, 111-12 (2000).
The party seeking visitation who proves that he or she is the
child s de facto parent is not also required to prove the

exi stence of “exceptional” circunstances, and the court wll
resolve the visitation issue by applying the “best interests of
the child” standard.

DOMESTIC RELATIONS; CHILD ACCESS; CUSTODY: The “fit
parent/exceptional circunstances” test applies to a “custody”

di spute between the child s legal (i.e., natural or adoptive)
parent and a person found to be the child s de facto parent under
the test adopted in Ss.F. v. M.D., 132 Md. App. 99, 111-12 (2000).
The child s de facto parent nust rebut the presunption that the
child s best interest lay in being in the custody of the child' s
| egal parent.
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In this appeal fromthe Circuit Court for Baltinore County,!?
we (1) reaffirmour holding that “a non-biol ogi cal, non-adoptive
parent,... [who] is a de facto parent,... is not required to show
unfitness of the biological parent or exceptional
circunstances... [to be] entitled to visitation.” S.F. v. M.D.,
132 Md. App. 99, 112 (2000); and (2) hold that the “fit
par ent/exceptional circunstances” standard applies to a custody
di spute between the child s “legal” (i.e., natural and/or
adoptive) parent and a “third party” found to be the child s de
facto parent.

Factual Background

On February 5, 2005, in the GCrcuit Court for Baltinore
County, appellee/cross-appellant Margaret K filed a verified
COVPLAI NT FOR CUSTODY AND OTHER RELI EF that included the
foll owi ng assertions:

3. The parties [Margaret K. and appel |l ant/
cross-appel | ee Janice M] are not and
have never been narried to each other.

4, One child was adopted as a result of the
parties’ relationship, nanely: Maya [M]
(hereafter “Maya”), born on January 8,
1999 and adopted fromlIndia by [Janice

M] in 2000. Mya is in the present
care and custody of [Janice M].

! There are cases in which it is appropriate that this
Court, on its own initiative, change the caption of a case out of
concern for the parties’ privacy. See, e.g., Karen v.
Christopher, 163 MI. App. 250, 254 n.1 (2005). As we are
persuaded that the case at bar is such a case, we shall use the
initials of the last names of the parties.
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10.

11.

12.

13.

14.

* * %

The parties entered into a cormitted
donmestic relationship in 1987 and
continued to reside together until the
Fal | of 2004.

* * %

[ Margaret K. ] participated in the
adoption process to the extent she was
able to but was Iimted in some respects
because of the international |aws
related to children being adopted by gay
parents.

[ Margaret K. ] was present when Maya
arrived in the United States and has
acted as her parent ever since.

Upon Maya’s arrival hone, [Margaret K ]
participated fully as Maya' s parent, she
fed, bathed, played with and cared for
Maya.

Prior to the parties’ separation,
[Margaret K ] regularly cared for Mya,
regul arly picked her up from
daycar e/ pre-school, and regularly spent
time with her attending school field
trips, choir practices and horse back
riding practices and conpetitions,

fam |y vacations and ot her soci al
functions.

[ Margaret K. ] has provided for Maya’s
needs i ncl udi ng purchasi ng essenti al
baby and children’s products, food, toys
and providing financial support for
[Janice M] to purchase necessities for
Maya.

Since the separation [Janice M] has
significantly, arbitrarily and
unreasonably limted [Margaret K. ] in
her ability to participate in activities
wi th Maya.



* * %

16. On or about January 18'" [of 2005,
Janice M] left several threatening
phone nessages on [Margaret K. ' s]
answering nmachine threatening to never
all ow her to see Maya again. [Janice M]
has placed Maya in the mddle of this
di spute and has not acted in Maya' s best
I nterest.

18. [Margaret] was |isted as Maya' s parent
when she began daycare, however,
[Janice] |isted [Margaret] as Maya’'s

“godparent” when Maya entered
ki ndergarten this past fall.

* * %

20. [Margaret] and Maya have a parent-child
bond that is being adversely affected by
[ Jani ce’ s] actions.

21. [Janice] consented to the relationship
bet ween Maya and [ Margaret].

22. [Janice] has consented to and fostered
the rel ati onship between Maya and
[ Margaret].
* * %

26. [Margaret] is Maya's de facto parent.

27. It is in Maya's best interest that
custody of her be granted to [Margaret].

* * %

29. It is in Maya's best interest that
[ Margaret] have an established schedul e
of visitation with her.

On April 26, 2005, Margaret filed a VERI FI ED EMERGENCY



MOTI ON FOR VI SI TATION WTH M NOR CHI LD that included the

foll owi ng assertions:

1.

10.

The parties in this action were in a
romantic relationship for 17 years
during which [Janice] adopted their
daughter, Maya, fromlndia in 1999.
Neither party to this action is Maya's
birth nother and, although [Janice] was
the child s adoptive parent for reasons
related to international adoption |aws
and preferences, the parties have at al
times rai sed Maya as co-parents.

* * *

[ Jani ce] and Maya always referred to

[ Margaret] as Maya's parent. Attached
as Exhibit E and incorporated here by
reference are a few cards from Maya and
[Janice] regarding [Margaret’s] role as
Maya's parent. These cards
overwhel m ngly establish through

[ Jani ce] herself, the parent-child bond
and rel ationship between [ Margaret] and
Maya. Specifically, [Janice] states in
one card, “l love you & | thank God
every day you are my partner & Maya' s
mom [ enphasis in original].” Sone cards
are fromMaya witten by [Janice] where
Maya refers to [Margaret] as her “bhati”
and the cards are w shing her a happy
not her’ s day and are Momry birt hday
cards from Maya. In addition, [Janice]
and Maya gave [Margaret] a Mother’s Day
|l etter attached as part of this exhibit
wherein [Jani ce] thanks [Margaret] for
“taking on such a |l oad of responsibility
for Maya, the house and ne” and for “al
the enotional, physical and financi al
support you give freely.” Maya, through
[Janice’s] writings, thanks [Margaret]
for “fully focusing on nmy needs first -
al ways” and for “picking nme up and
huggi ng me on demand.”

* * *



12. The unjustifiable denial of all access
bet ween Maya and [ Margaret] is harnful
to Maya. It is not in Maya' s best
interest to be denied all access to one
of her nothers.

13. Maryland law all ows de facto parents to
obtain visitation in cases such as this
one. To deternmine if a person is a de
facto parent, the Maryland courts rely
on the test set forth in S.F. v. M.D.,
132 Md. App. 99, 751 A .2d 9 (2000) which
was derived from In re Custody of
H.S.H.-K., 193 Ws. 2d 649, 533 N. W2d
419 (1995), and v.c. v. M.J.B., 163 N.J.
200, 748 A.2d 539 (2000). The test
requires that “the | egal parent nust
consent to and foster the relationship
between the third party and the child;
the third party nmust be have lived with
the child; the third party nust perform
parental functions for the child to a
significant degree; and nost
importantly, a parent-child bond nust be
forged.” S.F. v. M.D., 132 M. App. at
111. Margaret [K ] neets the
requi renents of a de facto parent and
therefore is entitled to visitation with
her de facto daughter.

After the parties filed many nore notions than were
necessary,? the circuit court held an evidentiary hearing on the
nerits of Margaret’s requests for custody and visitation. At the
concl usi on of that hearing, Margaret’s counsel delivered a
cl osing argunent that included the follow ng assertions:

The | aw does not give [Janice M] in

this situation the unfettered right to say
sonebody who lived with Maya every singl e day

2 Motions to Conpel Discovery, Mtions for |mmediate
Sanctions, Mdtions to Shorten Tinme, Enmergency Mdtions to Stay,
etc., etc., etc..



that she was in this country until August of
2004 suddenly is out of her life. Let’s not
m ss the fact that whether [Janice M] is a
bi ol ogi cal parent, a natural parent, an
adoptive parent, this is not a situation as
in many of these cases where sonebody has a
child or adopts a child and then takes on a
partner, a spouse, a donestic partner, and
you have a bond that was created between the
bi ol ogi cal nother and the child.

This is a case where regardl ess of who
legally is the nother, both of these parties
cared for and were with Maya everyday from
the nonent she cane to this country at the
end of 1999 until 2004. Qher than the
decree of adoption and the unquestionable
fact that [Janice M] was the adoptive
parent, Maya was with Janice [M] -- | didn't
butcher it until now. Mya was w th Margaret
[K.] every day of her life in this country
until August of 2004.

.. The only reason that Margaret [K. ]
has been deprived of the opportunity to have
a relationship with her daughter is because
she wasn’t on that decree of adoption. You
have basically a scorned partner after a 15,
16, 17 year relationship who says, |’ m going
to get back at ny partner. The hell with ny
child! | don’t care that she had a
relationship with ny child and nade her
breakfast every norning. Sonething that was
not refuted. WMade her dinner every eveni ng.
Pi cked her up from school every single day.
My kid be dammed! 1'mhurt. This wonman does
not have a relationship with ny child.

* * %

Basically, everything that the testinony
showed was that this relationship was no
different than any conmitted rel ationship; be
that, two, sanme sex partners, two
het er osexual unnarried partners or an old
married couple. | don't nean to offend
anybody, but in the sense of old married
peopl e together for 17 years.

6



They were together for an extended
period of time and whatever precursors there
may have been to have a child together, to
rai se that child together, and the fact that
this relationship broke up is not a reason
why the relationship between Maya and
Margaret [K.] shoul d be severed.

Fromthe conflicting evidence presented at the hearing, the
circuit court was not clearly erroneous in accepting that
argument .

At the conclusion of Margaret’s case-in-chief, the circuit
court granted Janice’'s “notion for judgnent” on the issue of
cust ody, ® stating:

I find that whatever rights [Janice M]
has as a natural parent she would have as a
adopti ve parent.

. [I]n this case where you have a
di sputed custody case between a third-party
and a biol ogical parent, a natural parent of
the child, the presunption is in favor of
custody in the biological parent.

This presunption exists. It can be
rebutted by a finding of a lack of fitness on
the biological parent’s part or the existence
of extraordinary circunstances which are
significantly detrinmental to the child
remai ning in the custody of the biol ogical
parent or parents.

3 Md. Rule 2-519(b), in pertinent part, provides that
“Iw hen a defendant noves for judgnent at the close of the
evi dence offered by the plaintiff in an action tried by the
court, the court may proceed, as the trier of fact, to determ ne
the facts and to render judgnent against the plaintiff or may
decline to render judgnment until the close of all the evidence.”
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At this stage in the proceedings the
court has to look at all evidence -- al
i nferences of the evidence in the |ight nost
favorable to the non-noving party, who would
be the plaintiff. Even looking at this in the
|l ight nost favorable to the plaintiff,
there’s no evidence as to lack of fitness on
the part of the defendant. So that prong is
not sati sfied.

... Karen P. v. Christopher J.B. at 163
M. App. 250[ (2005)], | think that case can be
di stingui shed fromthe facts of this case.
In that case the biological parent abruptly
renoved the child fromthe State of Maryl and
making it al nost inpossible for the person
seeki ng custody, Christopher in that case, to
comuni cate with them The bi ol ogi cal parent
did not allow the child to see Christopher
except infrequently with restrictions,
Including that visitation had to be in her
presence.

Basically, in that case the court found
that the biological parent through a pattern
of immaturity and selfishness in an effort to
el evate her own personal interests took
actions which actually rendered the child
fatherless to break the bond totally between
the father and the child.

* * %

. | don’'t see where the facts of this
case rise to the |level of extraordinary,
exceptional or conpelling circunstances or
even close. So I'mgoing to grant the notion
as to custody, and we’ll proceed on the
visitation issues.

At the conclusion of all the evidence, the circuit court
delivered an on-the-record opinion that included the follow ng
fi ndi ngs and concl usi ons:

Under the case of S.F. v. MD. [132
Mi. App. 99 (2000)], since we're dealing
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strictly wwth visitation right now, having

al ready dism ssed the issue of custody at the
end of [Margaret K. 's] case, | find that
[Margaret K] is a de facto parent under that
case.

The four factors are net. The first one
being, did the | egal parent consent to and
foster the relationship between the third-
party and the child? Cearly, | believe
[Janice M] did do that.

There’s no question that the second
prong is net. The third-party nust have
lived with the child. [Margaret K.] lived
with the child for about three and a half
years | believe it was.

The third factor, the third party nust
perform parental functions for the child to a
significant degree. | think that's very
clear fromall the testinmony. Plus, it’s
clear froma |lot of exhibits, the cards and
the letters -- | nean, the e-mails and so
forth. | don’t think it’s rmuch in dispute,
or, if it’s in dispute, I'"mfinding that
[ Margaret K. ] did performparental functions
for the child to a significant degree.

And then the fourth factor, which the
case says is the nost inportant, is there a
parent-child bond that had been forged? |
think the evidence is clear that that’s
occurred as well. In fact, in [Margaret
K.”s] No. 10, the letter fromJanice [M]
dat ed Cctober 6'" of ‘04, she says in here, |
know t hat she, neani ng Maya, cares about you,
et cetera, et cetera. She acknow edges the
fact that the child cares about [ Margaret
K.

* * *

So | find that [Margaret K ] is a de
facto parent. Having found that in the
context of visitation, there then is no
presunption in favor of the biological
parent, or here, the adoptive parent.
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So then you | ook at the best interests
of the child, and the court finds as a matter
of fact that it is in the best interests of
the child that there be visitation with
[ Margaret K. ]. It was not only her
testinmony, but it was also the testinony of
the other witnesses that there is this
relationship, and I'mfinding that it would
be detrinmental that it be cut off totally.

That’s not to say that [Janice M] is

not fit. | think both of these people are
fit to be -- would be fit to be custodi ans of
Maya.

Nei ther party was entirely satisfied with the rulings of the
circuit court. In support of her argunent that Margaret K is
not entitled to visitation, Janice M presents four questions for
our review

|.  DID THE TRIAL COURT ERR | N HOLDI NG THAT
MARGARET [K.] WAS A DE FACTO PARENT W TH
STANDI NG TO SEEK VI SI TATI ON W TH JANI CE
[M]’S DAUGHTER, MAYA [M]?

1. WAS THE TRI AL COURT’ S DECI SI ON
UNCONSTI TUTI ONAL BECAUSE | T FAI LED TO
G VE DEFERENCE TO [JANICE M ]’ S DECI SI ON
REGARDI NG VI SI TATI ON BETWEEN HER
DAUGHTER AND A THI RD PARTY?

[11. DD THE TRIAL COURT ERR | N AWARDI NG
VI SI TATION TO A THI RD PARTY OVER THE
OBJECTIONS OF A FIT CUSTCDI AL PARENT I N
THE ABSENCE OF EXCEPTI ONAL
Cl RCUMSTANCES?

V. DIDTHE TRIAL COURT ERR I N ORDERI NG A
SCHEDULE OF VI SI TATI ON THAT | S CONTRARY

TO MAYA' S BEST | NTERESTS AND NOT
SUPPCORTED BY THE EVI DENCE?

In support of her argunent that the circuit court
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erroneously granted Janice M’'s notion for judgnent on the issue

of cust ody,

Margaret K. al so presents us with four questions:

Was the trial court’s finding that
Margaret [K. ] is a de facto parent
supported by the record?

Was the trial court’s determ nation that
awarding visitation to Margaret [K.] is
in the best interest of the child
supported by the record?

If the trial court’s award of visitation
to a de facto parent consistent with
constitutional requirenents?

Did the trial court fail to apply the
correct |legal standard for determ ning
whet her exceptional circunstances exi st
to support an award of custody to
Margaret [K.]?

For the reasons that follow, we shall (1) affirmthe order

granting Margaret K. 's request for visitation, and (2) affirmthe

judgnment granting Janice M’s notion for judgnment on the issue of

cust ody.

De Facto Parenthood

In s.F. v. M.D., 132 Md. App. 99 (2000), Judge Janes Eyler

stated for this Court:

In determ ning whether one is a de facto
parent, we enploy the test enunciated in In
re Custody of H.S.H.-K., 193 Ws.2d 649, 533
N.W2d 419 (1992), and v.c. v. M.J.B., 163

N. J.
test,
foster the relationship between the third

2003, 748 A2d. 539 (2000). Under that
“the | egal parent nmust consent to and

party and the child; the third party nust
have lived with the child; the third party
nmust perform parental functions for the child
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to a significant degree; and nobst inportant,
a parent-child bond nust be forged.”
Consequently, ... a non-biological, non-
adoptive parent, ... [who] is a de facto
parent, ... is not required to show unfitness
of the biological parent or exceptional
circunstances... [to be] entitled to
visitation.

Id. at 111-12.

The person who clains to be a child s de facto parent nust
successfully shoul der the burdens of (1) pleading, (2) production
of evidence, and (3) persuasion. W can take judicial notice
that in al nost every hone occupi ed by adults and children, the
adul ts perform some parental functions on behalf of the children.
Under the above quoted test, however, a person who perforned
parental functions is not entitled to de facto parent status
unl ess the court finds as a fact that the child s | egal parent
has actually fostered such a relationship. Because the test we
adopted in S.F. v. M.D., supra, IS a strict one, neither our
hol ding in that case nor our holding in the case at bar will open
the floodgates to clains of de facto parenthood asserted by
persons who can prove nothing nore than that, while living with
the natural or adoptive parent of a child, they perforned sone
parental functions on behalf of the child.

Rare are the cases |ike the case at bar, in which the
circuit court was presented with evidence that (as sunmmarized in

t he argunent of Margaret K.'s counsel) “Maya was w th Margaret

[K.] every day of her life in this country until August of 2004
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[and] [t]he only reason that Margaret [K. ] has been deprived of
the opportunity to have a relationship with her daughter is
because she wasn’t on that decree of adoption.” Under these
ci rcunstances, there is no nerit in Janice M’s argunent that the
evi dence presented to the circuit court was insufficient to
support the factual finding that Margaret K is Maya’'s de facto
parent .
Conclusions
A. Visitation

Janice M argues that our holding in Ss.F. v. M.D. has been
nodi fied by Troxel v. Granville, 530 U.S. 57 (2000), in which the
United States Suprenme Court addressed the constitutionality of a
“grandparent visitation” statute. According to Janice M,
because the evidence presented in the case at bar does not
establish that judicial action is necessary “to prevent harm or
potential harmto the child,” the circuit court’s visitation
award constituted an unconstitutional interference with her
fundanmental right to nake decisions concerning the care, custody,
and control of Maya. W are persuaded, however, that Troxel did
not modify S.F. v. M.D.. W therefore hold that the circuit
court neither erred nor abused its discretion in concluding that,
because visitation wth Margaret K is in Maya' s best interest,

Margaret K is entitled to visitation with her de facto daughter.
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B. Custody

I N McDermott v. Dougherty, 385 MI. 320 (2005), the Court of
Appeal s st at ed:

In a [custody dispute] in which both parents
seek custody, each parent proceeds in
possession, so to speak, of a
constitutionally-protected fundanental
parental right. Neither parent has a
superior claimto the exercise of this right
to provide “care, custody, and control” of
the children.... Effectively, then, each fit
parent’s constitutional right neutralizes the
ot her parent’s constitutional right, |eaving,
generally, the best interests of the child as
the sole standard to apply to these types of
custody decisions. Thus, in evaluating each
parent’s request for custody, the parents
commence as presunptive equals and a trial
court undertakes a bal anci ng of each parent’s
relative nerits to serve as the prinmary
custodial parent; the child s best interests
tips the scale in favor of an award of
custody to one parent or the other.

Where the dispute is between a fit
parent and private third party, however, both
parties do not begin on equal footing in
respect to rights to “care, custody, and
control” of the children. The parent is
asserting a fundanental constitutional right.
The third party is not. A private third
party has no fundanental constitutional right
to raise the children of others.

Id. at 353. The Mcbermott Court thereafter established the
foll ow ng standards for “third-party” custody disputes:

[I]n private custody actions involving
private third-parties where the parents are
fit, absent extraordinary (i.e. exceptional)
ci rcunst ances, the constitutional right is
the ultinate determ native factor; and only
if the parents are unfit or extraordinary
circunstances exist is the “best interests of
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the child” test to be considered|.]
Id. at 418-109.

Janice M argues that McDermott, supra, prohibits an award
of custody to the child s de facto parent unless the court finds
either that (1) the child s legal parent is unfit, or (2) the
custody dispute presents (in the words of the McDermott Court)
“extraordinary (i.e. exceptional) circunstances.” W agree with
this argument, which is consistent with Karen v. Christopher, 163
Md. App. 250 (2005) in which Judge Deborah Eyler applied the “fit
par ent/exceptional circunstances” standard after reviewi ng all of
the “reported Maryl and custody cases in which the child, fromthe
time of birth or infancy, grewup in a famly unit wth the
bi ol ogi cal nother and the third party occupying the role of
father.” Id. at 269. |In each of those cases, which included
Monroe v. Monroe, 329 MI. 758 (1993), “the third party occupied
the role of a parent toward the child, and a parent/child bond
devel oped between the third party and the child, while they both
lived with the biological nother as a famly unit.” Id. at 274.

I n Monroe, supra, the Court of Appeals held that the
“exceptional circunstances” test was applicable to a custody
di spute between the child s nother and “an acknow edged, though,
in fact, non-biological, parent,” stating:

Prior to [the child s] birth, having been
told, and after investigation, having cone to
believe, that she was his child, [the
respondent] allowed his name to be placed on
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the birth certificate as her father and
proceeded to act as her father. He was
present in the delivery roomwhen she was
born and he lived with her and her nother..
both before and after he married her nother,
fromthe time of [the child s] birth. He
has, in short, treated the child as if she
were his biological child fromthe tine of
her birth up to, and beyond, the
determnation that he is not.... Indeed,
[the respondent] had joint custody with the
petitioner. The evidence at the hearing
further tended to prove that the child viewed
t he respondent as her father; she is bonded
to him and he to her.

* * *

Fromthis evidence, a trier of fact could
find, as the master did, exceptional

circunstances. In any event, the issue is
not one that can be resolved as a matter of
| aw.

Id. at 776-77.

In the case at bar, the record shows that both parties |ived
with Maya from 1999 to Septenber of 2004, when Margaret K. (in
the words of her Mdtion for Visitation) “left the parties’ hone
and noved into a two bedroom apartnent 1.5 mles fromthe hone so
that she could visit regularly with Maya and have a place to
sl eep when Maya was with her.” At this point, the parties agreed
that Janice M would be Maya’ s custodi al parent, and that
Margaret K. woul d have liberal visitation. Under these
ci rcunstances, the circuit court was not clearly erroneous in
finding that Margaret K ’'s evidence was insufficient (in the

words of the Monroe Court) “to support [a] determ nation that
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exceptional circunstances existed in this case to rebut the
presunption that [Maya’'s] best interest lay with being in the
custody of her nother.” 1d. at 777. W therefore affirmthe
deni al of Margaret K. 's conplaint for custody.

JUDGMENTS AFFIRMED; EACH PARTY TO
PAY 50% OF THE COSTS.
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