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Appel lant, Richard David Hurst, was convicted by a jury
sitting in the GCrcuit Court for Frederick County of first-degree
rape, second-degree rape, first-degree sexual offense, second-
degree sexual offense, kidnapping, and fal se inprisonnent. He was
sentenced to life inprisonnent, without the possibility of parole,
for the first-degree rape; life inprisonnment, with the possibility
of parole, for the first-degree sexual offense; and thirty years’
i mprisonment for the kidnapping. The remaining convictions were
merged for purposes of sentencing. All sentences were to run
concurrently. Appellant noted a tinely appeal and presents two
guestions for our review

l. Did the trial court abuse its discretion
in admtting other crinmes evidence?

. Did the trial court abuse its discretion

in denying appellant’s request for a
post ponenent ?

I. FACTS

A. Uncontroverted Facts

On the evening of My 16, 2002, appellant had vaginal
intercourse with Gertrude P., and on the sane date, M. P
performed fellatio on appellant. M. P. testified that appellant
forced her to have sex with him Appellant testified that the sex
was consensual

In May 2002, Ms. P., forty, lived on one side of a duplex in

Hager st own; her brother, John, lived on the other side. She was



mentally chall enged, yet for the nost part, she was able to live
i ndependent | y.

On May 16, 2002, she spent nobst of the day obtaining job
applications at various fast-food restaurants in the Valley Mll
| ocated in Hagerstown. It was dark when she finished, and because
she believed she had m ssed the |last bus to her honme, she began
wal ki ng on Wessel Boulevard in the direction of her hone.

B. Ms. P’'s Testimony

As she wal ked al ong Wessel Boul evard, Ms. P. noticed a truck
on the opposite side of the roadway. Appellant, whom she did not
know, was the truck driver. Appellant asked Ms. P. for directions
to Frederick. M. P. told appellant that she was “not very good at
giving directions” and asked appellant to “please go to the gas
station and ask the cashier to give . . . directions.”

Appel I ant drove off, but returned shortly thereafter. This
time, his truck was on the sane side of the road as Ms. P. M. P
approached the truck, and appellant again asked for directions to
Frederick. M. P. attenpted to give appellant directions, but he
suggested that she show him how to get to that destination. She
obliged by getting into the truck with appellant. After Ms. P. was
seated, appellant identified hinmself as “Christopher Cane” and
| ocked the doors of his vehicle.

As appellant drove, M. P. gave appellant directions to
Frederi ck. Eventual ly, however, he stopped followi ng those
directions. This caused her to feel “very unconfortable.” As the

two drove along Route 40, she saw a Sheetz Store and asked
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appellant to pull into the parking | ot of the store because she had
to use the bathroom Appellant refused to stop, and thereafter the
truck passed a “wel cone to Frederick” sign.

During the trip, appellant brought up the topic of having sex.
Ms. P. did not want to talk about that subject so that
conversational ganbit reached a dead end.

Appel I ant eventual |y turned his truck off Route 40 onto Hol | ow
Road and then into a wooded area. After appellant stopped the
truck, he unlocked the doors and told Ms. P. to get out. She
conpl i ed. Appel  ant then wal ked to her side of the vehicle and
told Ms. P. that he would not hurt her, but that he had a knife
and, if she struggled, he would hurt her.

Appel I ant pl aced one hand around Ms. P.’s shoul der and neck
and the other behind her back. Appellant then started “draggi ng”
her down a hill. She fell and struck her back on sticks that were
| ayi ng on the ground.

At the bottomof the hill, appellant told Ms. P. to get on the
ground, “spread her legs a little,” and pull down her pants and
underwear. M. P. conplied because appellant told her that if she
did not do what he said, he would hurt her. Wile restraining M.
P., appellant forced Ms. P. to performfellatio. Appellant next
engaged i n non-consensual vaginal intercourse with Ms. P. During
t hese sexual acts, appellant placed his hand over Ms. P.’s nouth so

that she could not scream



After the rape, appellant told Ms. P. to get dressed and to
get into the truck. She dressed, and appell ant offered to take her
to the Sheetz Store.

At that point Ms. P. did not know where she was and was afraid
of appellant so she got back in the truck. Appellant then drove
back toward Hagerstown. As they approached the Sheetz store,
appel l ant gave Ms. P. a $20.00 bill, saying the nobney was “for
sex.” He also said, “Don’t tell no one about this.” M. P. did
not ask for or want the noney.

Ms. P. neverthel ess took the noney, got out of the truck, and
went into the Sheetz Store. One of the cashiers then noticed that
she was crying, found out why, and called the police.

C. Testimony of Cindy Wagner

G ndy Wagner was wor ki ng at the Sheetz Store when she observed
Ms. P. enter. According to Ms. Wagner, Ms. P. “was standing there
all excited | ooking, and | noticed she [ had] nessed up hair and her
clothes were winkled and dirty . . . so | went up and asked her if
I could help her.” Wagner added: “Wl| she was so hyper, and I
knew she, there nust have been sonething wong with her nentally
because she acted like a child ten- or eleven-years old, and she
had tears in her eyes.” After Ms. P. explained what had happened,
Ms. Wagner asked her if she would Iike her to call the police. M.
P. responded in the affirmative.

Ms. P. told Ms. WAgner that she was getting ready to go hone
fromthe store when a man of fered her a ride hone. The man did not

t ake her honme but, instead, drove to the woods by Hol |l ow Road and
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“made her do things she didn’t want to do.” M. P. told Wagner
that she repeatedly told the nman “No,” but that he neverthel ess
“grabbed her head and put it down there, put her nouth down there.”

D. Testimony of Police Officers

Deputy Brian M Il er, who was enpl oyed by t he Washi ngt on County
Sheriff's Ofice in May of 2002,' talked to Ms. P. on the night of

the alleged sexual assault. During his interview, the deputy
noticed that Ms. P. had “slightly red marks all around . . . the
front of her neck.” The deputy transported Ms. P. over the

Frederick County line where they net with a deputy from Frederick
County because Ms. P. said that the assault occurred in Frederick
County.

Deputy First Cass Paul Collantuno of the Frederick County
Sheriff’'s Ofice met Deputy MIller and Ms. P. at the Wshington

County/ Frederick County |ine. To Deputy Collantuno, M. P.

appeared to have “a nmental deficiency.” He added that her speech
was “very | abored,” she “stuttered a lot,” and she had “facial
ticks.” Nonetheless, Ms. P. was able to tell the deputy that she

had been on foot in the Hagerstown area when a brand new pi ck-up
truck passed her by, circled around, and that the driver of the
pi ck-up asked for directions to Frederick County. The driver told
Ms. P. he was forty-seven-years old and that his nane was
Chri st opher Cane. He also told her that he woul d give her $20 or

$30 if she showed him how to get to Frederick County. Ms. P.

At the tinme of trial, Deputy Mller was enployed by the Allegheny County
Sheriff’'s Office.



agreed to do so and got into the truck. Once she was in the truck,
Ms. P. told the driver to get onto Interstate 70, but he did not
do so. They then drove past the Sheetz Store on Route 40. M. P
asked the driver to stop at the store, but he refused.

Ms. P. told Deputy Collantuno that she recalled seeing a
“Wel come to Frederick” sign and later a sign for Holl ow Road and
that the pick-up truck stopped a short distance |later in a grassy
area. Ms. P. reported that the driver then told her “to do what
she was told to do or else she’d get hurt.” After they got out of
the truck, the driver forced her to performoral sex on him even
t hough she told himthat she did not want to do it and did not |ike
it. The driver then forced her to the ground and had vagi nal
I ntercourse with her. She told the driver to stop and that it
hurt. M. P. also reported that she believed that the driver had
a knife. She did not, however, say that she saw the knife, just
t hat she believed he had one.

Ms. P. also reported to Deputy Collantuno that, follow ng the
assault, she and the driver got back into the pick-up truck, and
she was driven to the Sheetz Store where she got out of the truck.
The driver gave Ms. P. $20 for a taxi ride. After giving her
statenment, Ms. P. was transported to Frederick Menorial Hospital.

D. Testimony of Kim Day, R.N.

Kim Day, a registered nurse enployed at Frederick Menoria
Hospital, was qualified as an expert witness. On May 17, 2002, at
2:50 a.m, she cane in contact with M. P. at the hospital

energency room M. P. was “childlike,” “apprehensive, frightened”
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and appeared to be a person who did not understand a |ot of the
term nol ogy she (Ms. Day) used.

Ms. P. infornmed Day that she had driven with Christopher Cane
from Hagerstown to Frederick County and then to a wooded area on
Hol | ow Road, where “Cane” “[d]id sonething to ne that | didn’t ask
for.” Ms. P. also indicated that Cane told her that he had a
pocket knife, but that he did not attack her with the knife. Wen
they were in a field, Cane told Ms. P. that if she did not
cooperate, he would hurt her. Cane then told her to put her nouth
on his penis. M. P. told Cane that she was “against it” and that
she “didn’t like that.” Cane also pulled her pants down. He told
her that if she tried to scream he would put his hand over her
mouth. At one point, cars drove by which caused Cane to put his
hand over her nmouth so she could not scream She told Cane during
intercourse that it hurt, and he stopped. Afterward, “Cane” gave
Ms. P. $20.00 for a ride home and dropped her off at Sheetz.

Upon Day’s exam nation of Ms. P., the nurse observed | eaves
and sticks on M. P.’s clothing. Day also noticed several
injuries, including an abrasion or scratch under her |eft breast
and “[r]ed, raised[,] . . . linear pattern injuries” on the inside
of her left wist. On Ms. P.’s right flank, there were two |inear
pattern injuries of five and eight centineters in |length that were
red and rai sed. Day opined that the injuries were consistent with
a scrape to the back. Ms. P. also had nultiple “punctate |esions”
on her buttocks, as if she had been |ying on sonething sharp. Day

opi ned that the linear patterns appeared to have been caused by M.
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P. lying on sonething “like a twg or sonething like that . . . .”
There was also a bruise to the back of Ms. P.’s |eg. Al the
injuries were “fresh.”

Ms. P. conplained of pain in the vaginal area. Upon
conducting a genital exam Day noticed that there was bl eeding from
the vagina and that there were two broken blood vessels in the
vagi nal ar ea. Day opined that the ruptured blood vessels were
“consistent with her [Ms. P.’s] history of the event.” Oal and
vagi nal swabs were collected from M. P.

E. Testimony of Corporal Buyers

Corporal Eric Buyers of the Frederick County Sheriff’'s Ofice
testified that he responded to the hospital and interviewed M. P.
He noted that she was “very withdrawn,” “very neek,” and that “she
was of limted nental capacity.” M. P. related to Corporal Buyers
her version of what occurred. This version was, in all materi al
respects, the sane as what Ms. P. told Nurse Day.

F. DNA Test

In Novenber of 2003, the police developed appellant as a
suspect in the rape of Ms. P. A search warrant was executed, and
oral swabs were obtained from him Regarding the DNA anal ysis
performed on those swabs and the swabs obtained from Ms. P.’s
vagi nal area, the State and the defense agreed to the follow ng
stipulation, which was read to the jury:

The . . . DNA profile obtained fromsenen
identified on the first vaginal swab matches
the DNA profile obtained from the known
standard of Richard David Hurst. Therefore,

within reasonable degree of scientific
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certainty Richard David Hurst is a contributor
to the DNA profile obtained on the first
vagi nal swab. The probabilities of selecting
an unrel ated individual at random havi ng a DNA
profile matching the DNA profil e obtained from
the first vaginal swab are one and 470.0
quadrillion using U S. Caucasian population
dat abase.

II. APPELLANT’'S TESTIMONY

Appel I ant testified that helived with his fiancé i n Boonsboro
and that, on the evening of May 16, 2002, he was driving in the
area of Valley Mall when he saw Ms. P. wal ki ng al ongsi de the road
headi ng toward Hagerstown. She was wal king “real slow and woul d
stop to play with | eaves and branches on the trees and then woul d
start wal king again. He nade a U-turn, which put himon the sane
side of the road as M. P. He again saw her playing with the
| eaves and branches, which nmade hi muncertain as to whet her she was
“trying to get picked up. . . .7

Appel | ant, who had previously seen prostitutes in the area,
pul led up beside Ms. P. and said, “Excuse nme, nma’am do you know
where Frederick is?” M. P. told appellant that he had to head
back in the other direction. Appellant responded that he did not

know where Frederick was because he was fromthe Baltinore area.

He used this verbal ploy because he “was tryingto. . . get her to
talk to ne, you know what | nean, a fast pickup is what | was
doing.” Al though appellant knew the area, he pretended ignorance
because he “was trying to use a pickup line. . . .7 M. P. then

told appellant to go to a gas station down the road to obtain



directions. At that point, appellant “thought [Ms. P.] wanted to
be picked up” based on the way she was acting and because, in the
past six years, he had picked up four to six prostitutes in the
ar ea.

Appel l ant then asked Ms. P. to show him how to get to
Frederick. M. P. said that she would be willing to do so except
for the fact that she was on her way home. Appellant responded by
saying that he would give her a ride hone. The two then agreed
that Ms. P. would show himhow to get to Frederick as |long as he
| ater drove her to her hone. M. P. then got in his truck. He did
not | ock the doors.

Appel lant followed Ms. P.’s directions to Frederick, and as
they traveled, they talked.? M. P. told appellant about her
brot her and said that she did not have any noney for the bus. She
added that she had been out collecting job applications that day.

Appel lant continued to follow her directions, and M. P.
vol unteered that she was not married. Appellant told Ms. P. that
his name was David. This was his m ddl e nanme and al so the nanme he
had given to the prostitutes in the past. Appellant next asked Ms.
P. if she and her boyfriend ever “nmessed around” or if she was a
virgin. M. P. said that she was not a virgin. She also said that

her boyfriend had abused her.

> On cross-examn nation, the prosecutor inquired if Ms. P. spoke to appellant
as she had while on the witness stand the previous day. Appel | ant responded:
“IWhen | talked to her when she was in my truck that night she didn't . . . talk
really slurish [sic]. | mean | really didn't, didn't get to see her face that well
like | did yesterday, but -” The prosecutor then asked if, in speaking with Ms. P.,
appel l ant noticed anything wong with her. Appellant replied: “l noticed that she
was a little slow, but not as a nental retard. I mean, just a little slow.”
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Eventual ly, they came to the Route 70 exit sign. M. P. told
appel lant that, if he was going to Frederick, that was his turnoff.
Appel | ant thanked her for the directions and told her he would |i ke
to stop so that he could urinate. M. P. told himthat she did not
mnd. At that point, they saw a Sheetz Store, and Ms. P. said that
he coul d use the store’s bathroom Appell ant responded that he was
“very particul ar” about which public restroons he used and that he
did not want to use the facilities provided by Sheetz.

Appel | ant continued to drive, and eventual ly he saw a “Wl cone
to Frederick County” sign. After they crossed the county Iine,
appellant took the first right onto a road. He then travel ed
approxi mately 100 yards down the road until he saw a field with a
wal kway. Appel lant pulled the truck over to the side of the
wal kway, got out, and urinated while Ms. P. remai ned seated.

Appel | ant got back into the truck, lit a cigarette, and asked
Ms. P. if she would like to nake sone noney. M. P. asked how,
Appel | ant responded: “Just fooling around a little bit.” Wen M.
P. said that she had “never done that before,” appellant confided
that he was “just trying to have a little bit of sex, do a little
sonet hi ng.”

Ms. P. then got out of the truck and appeared angry “because
it was like she . . . wanted to get home or sonething.” M. P.
started wal king away, saying that she was going home. Appellant
then persuaded her to cone back to the truck because she did not
know where she was. They both got back in the truck. Appellant

lit another cigarette, they talked again, and Ms. P. again said
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that she wanted to go home. Appellant then offered Ms. P. $20 if
she would “fool around a little bit.” After hearing this offer,
Ms. P. agreed to engage in sexual intercourse with himas |long as
he took her back hone afterward.

The two wal ked down a path. Wwen Ms. P. asked what tine it
was, appellant lied and said that it was earlier than it was, which
relaxed Ms. P. because the lie convinced her that she was not
already late getting honme. As they wal ked, Ms. P. got caught in a
rosebush. Appellant hel ped free her, and they continued wal ki ng
along the path until M. P. slipped and fell down a slope.
Eventual ly, they cane to a creek where they stopped.

Ms. P. got on her knees, appellant pulled his zi pper down, and
took out his penis, and Ms. P. perforned fellatio on him After 30
to 60 seconds, appellant “pushed her off.” He then asked her to
pl ace his penis inside of her. According to appellant, “[s]he
didn’t say no and she didn't say yes. She just nore or less did
it.”

Appel | ant proceeded t o have consensual intercourse with Ms. P.
Initially, she was “okay,” but when he started to ejacul ate, she

“freaked out on ne” and began “to push and tug” at him Appell ant

grabbed Ms. P. and “[t]hat’s where the marks canme from. . . the
mar ks that she had.” Appellant conceded that at one point he had
pl aced his hand over Ms. P.’s nouth “for a couple seconds.” He did
so because he “was afraid . . . she was turning it into sonething
that [it] wasn’t.” Appellant added that during intercourse he

knew “t hat sonet hi ng was wong” but did not think “she wanted ne to
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stop until . . . at the end where she just . . . freaked out.” He
did not know why Ms. P. “freaked out.” According to appellant,
when Ms. P. asked himto stop, he did so imediately.

Appel | ant next helped Ms. P. dress. At that point, M. P.
said that she needed to get hone and was worried about her
brother’s reaction to her being out Iate. They wal ked back to
appel lant’s truck, and appellant gave her $20, which M. P.
accepted. Nevertheless, Ms. P. was upset.

Appel lant told Ms. P. that he was taking her honme. As they
approached the Sheetz Store, Ms. P. asked him to drop her off
there. Appellant pulled into the Sheetz parking lot. M. P. said
that she woul d take a cab home and got out of the truck. Appell ant
then drove away.

Appel | ant denied ever threatening Ms. P. or saying that he
woul d hurt her if she did not do what he told her to do. He also
denied telling her that he had a knife or hol ding her agai nst her
will. Additionally, he testified that all sexual relations he had

with Ms. P. were conpletely consensual .

IIT. REBUTTAL EVIDENCE

A. Testimony of Jacqueline Yu E.

Jacqueline Yu E. testified that, during the late evening to
early nmorning hours of February 2, 1981, she was returning hone and
parked her car in the area of GQuilford Avenue in Baltinore Gty.
Wil e she stood next to her car, she was approached by a strange
man, later identified as appellant. Appellant told Ms. E. that he
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needed directions to Washington Street and University Avenue
because he was going there to visit a friend. Ms. E. told
appel l ant that she did not know where those streets were, but
appel lant replied that he just wanted to see his friend and that
the address was close by. According to Ms. E., appellant then
noved toward her and indicated that he had a knife in his pocket.
He did not, however, show Ms. E. the knife.

Appel l ant next forced Ms. E. to get into her car; he then
forced his way into the car and had her roll up all the w ndows and
lock all the doors. He then told her that “all he wanted was a
lift to his friend s apartnment” and counsel ed her to “rel ax [and]
that everything was going to be okay.”

After driving for several hours, they stopped in a secluded
residential area. Appellant had Ms. E. turn off the lights and the
engi ne. Appellant said that he wanted one nore thing and that he
woul d then | eave. That one thing was “a blow job.” M. E told
appel l ant that she did not know what that was so he “forced [ her]
dowmn . . . onto him” After appellant forced Ms. E. to perform
oral sex, he then forced her to engage in vaginal intercourse with
him After the rape, appellant allowed Ms. E. to dress and had her
drive himto a |location where he got out of her car. M. E then

drove away.?®

® The record is silent as to how or when appellant was identified as the person
who raped Ms. E.
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B. Testimony of Corporal David Deweiss

Corporal David Deweiss of the Frederick County Sheriff’s
Ofice testified that, on Novenber 26, 2003, he interviewed
appellant at the Frederick County Law Enforcenent Center. Also
present during the interviewwas Maryl and State Trooper First d ass
Ri ck Bachtel. After the corporal advised appellant of his M randa
rights, appellant said that he understood those rights and agreed
to speak with the officers without an attorney being present. In
the course of the ensuing interview, appellant admtted that he
typically brings prostitutes to a secluded area near where he had
pi cked themup. At first, appellant could not expl ain why he drove
to another county with Ms. P., but later he said that it was
“[ b] ecause she was talking,” i.e., she talked continuously about
| ooking for jobs and putting in applications. Her talkativeness
caused appel l ant to becone agitated because “he had picked her up
for sex.”

Corporal Deweiss also testified that, when questioned by
Trooper Bachtel, appellant denied placing his hand over Ms. P.’s
nmout h. Later in the interview, in reply to the corporal’s
questi on, appell ant once agai n “adamant!|y deni ed” covering Ms. P.’ s
nmouth with his hands. When the corporal inquired if appellant
m ght have inadvertently placed a hand over her nouth, appellant
again stated that he had not done so. After Corporal Deweiss
i nfornmed appel l ant that Ms. P. had said that he had placed his hand

over her nouth, appellant adnmtted that he had done so “for a
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coupl e of seconds” during intercourse because she continued to talk
about job hunting and putting in applications.

Accordi ng to Corporal Deweiss, appellant also recalled during
questioning by the corporal that he and Ms. P. had argued over when
she was to be paid. M. P. wanted to be paid before the sexual

acts, but appellant wanted to pay her afterward.

IV. DISCUSSION
A.

Prior tocalling Ms. E. as a rebuttal w tness, the prosecutor
proffered that Ms. E. would

testify that in 1981 she was approached by the
defendant in Baltinore . . . and asked for
di rections. She was standing next to her
vehicle, that he forced her, that he told her
that he had a knife in his pocket and

threatened to harm her. He told her
everything would be all right if she did what
he sai d. And he forced her in . . . her car

that she’s standi ng next to and abducted her.
He forced her to performoral sex, and then he
forced sexual intercourse on her. And after
he was finished he . . . essentially let her

go.

The prosecutor argued that Maryland Rul e 5-404(b) permtted
evidence of other <crinmes wunder the mmc exception.? The
prosecutor also nmamintained that the other crines evidence was
adm ssible to rebut the defense of consent, as permtted by

Stevenson v. State, 94 Ml. App. 715 (1993).

* There had al so been an off-the-record discussion in chambers regarding the
other crimes evidence to which Ms. E. would testify.
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Def ense counsel responded that the details of the offense
were not so unusual as to distinguishit froma typical sex offense
case. In this regard, counsel argues that there were “not enough
distinctive common details” to allow for adm ssion of the prior
of fense. The trial court found that the other crinmes evidence was
adm ssible both to rebut the defense of consent and under the
conmon schene or plan exception.

In this appeal, appellant contends that the trial court erred
in admtting Ms. E.'s testinony because (purportedly) it was
offered sinply to show appellant’s propensity to commt crinme or
his character as a crimnal. Appellant asserts that, in order for
the other crines evidence to be adm ssible to di sprove consent, the
prior crimnal activity nust qualify as a “signature” crine.
Appel l ant refers us to out-of-state cases, primarily those cited in
Stevenson, supra, iIn support of his position that, in order for
“other crinmes” to be adnmi ssible to prove | ack of consent, the prior
rape must qualify as a signature crine, the rel evancy of which has
not been dininished by the passage of tine. Appel I ant further
asserts that the prior rape and sexual assault did not have the
attributes of a signature, which would make themrelevant to the
all egations in the present case. |In addition, appellant naintains
that the passage of nore than twenty years between the two events
makes the first crime even less relevant to the consent issue.

To further support his argunent, appellant refers us to
Maryl and Rul e 5-609(b), which does not permt inpeachnent by use of

a prior conviction nore than fifteen-years ol d.

17



Appel l ant also argues that the prejudicial effect of the
evi dence presented by Ms. E. was denonstrated by the prosecutor’s
heavy reliance on that testinony during closing argunent.?®

CGenerally, “evidence of a defendant’s prior crimnal acts may
not be introduced to prove guilt of the offense for which the
defendant is on trial.” Ayers v. State, 335 Ml. 602, 630 (1994)
(citations omtted). Prior crimnal acts are excluded to avoid
confusing the jurors, prejudicing their mnds against the
def endant, and predi sposing themto a belief that the defendant is
guilty. Terry v. State, 332 M. 329, 334 (1993). The rule
excluding “other crimes” reflects a “fear that jurors will concl ude
from evidence of other bad acts that the defendant is a ‘bad
person’ and shoul d therefore be convicted, or deserves puni shnent
for other bad conduct and so may be convicted even though the
evidence is lacking. . . .” Harris v. State, 324 M. 490, 496
(1991) .

“Evi dence of other crinmes may be admitted, however, if it is

substantially relevant to sonme contested issue in the case and if

® The prosecutor said in his closing argument:

The def endant want[s] you to believe that in asking
for directions he was sinply using his old pick up |ine
for a prostitute. But that was no ice-breaker. He
i ntended to abduct. His schene was to threaten and conmit
sexual assault, and we don't have to | ook any further than
what Jacqueline Yu [E.] told you to understand that. You
can consi der her testinmny when assessing the defendant’s
intent, his compon scheme, his absence of m stake. He
wasn’t |ooking for a prostitute. W t hout question the
def endant told Ms. [E.] or the defendant approached Ms.
[E.], asked her for directions, told her he had a knife in
hi s pocket, but never showed it, abducted her for hours,
forced her head and made her performoral sex, then raped
her, and then he | et her go.
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not offered to prove the defendant’s guilt based on a propensity to
commit crinme or his character as a crimnal.” State v. Faulkner
314 Md. 630, 634 (1989) (citations omtted). Accordingly, Maryl and
Rul e 5-404(b) provides:

Evi dence of other crines, wongs, or acts is

not adnmissible to prove the character of a

person in order to show action in conformty

therewith. It may, however, be adm ssible for

ot her purposes, such as proof of notive,

opportunity, i ntent, preparation, common

schenme or plan, know edge, identity, or

absence of m stake or accident.
These “recogni zed ‘exceptions’ to the exclusionary rule are not
exclusive.” Harris, 324 Md. at 501.

“Before other crinmes evidence is admtted, a three-part
determ nation nust be nmade by the trial court.” Sifrit v. State
383 Md. 116, 133 (2004). See also Skrivanek v. State, 356 Ml. 270,
291-92 (1999), Streater v. State, 352 Mi. 800, 806 (1999); and wynn
v. State. First, 35 M. 307, 324-25 (1998). First, the tria
court must determ ne whether the evidence fits within one of the
excepti ons. Faulkner, 314 M. at 634-35. This is a |egal
determ nation that does not involve any discretion. Faulkner, 314
Ml. at 634; see also Oesby v. State, 142 Mi. App. 144, 159 (2002).
Second, if the prior offense fits within one of the exceptions,
then the trial <court nust determine “whether the accused s

involvenent in the other crines is established by clear and

convi ncing evidence.”® Faulkner, 314 Ml. at 634 (citations

®1n this appeal, the appellant did not contend that the State failed to prove
the prior offense by clear and convincing evidence.
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omtted). Third, the trial court nust carefully balance the
necessity for and probative value of the other crines evidence
agai nst any undue prejudice likely to result fromits adm ssion.
Id. at 635. This is a discretionary determ nation on the part of
the trial court. Id.; see also Oesby, 142 M. App. at 167-68
(“This final bal anci ng bet ween probative val ue and unfair prejudice
is something that is entrusted to the wi de discretion of the trial
judge. . . . Reversal should be reserved for those rare and
bi zarre exercises of discretion that are, in the judgnment of the
appel late court, not only wong but flagrantly and outrageously
s0.").

In Stevenson v. State, 94 Md. App. 715 (1993), the defendant
was charged with the rape of his estranged wfe. The State’s
evi dence denonstrated that M. Stevenson broke into his wife's
home, demanded that she have sex with him and raped her when she
refused. The defense was that of consent.

At trial, the defendant’s wife was allowed to testify about an
i ncident that occurred ten nonths prior to the alleged rape. In
the prior incident, the defendant broke into his wife's honme, asked
her to make |l ove to him and when she refused, attacked her with a
butcher knife and cut off her shoulder-length hair. Prior to
trial, the defendant pled guilty to the battery as a result of the
first incident.

On appeal, this Court concluded that adm ssion of the wfe's
testi nony concerning the previous battery was not error because it

was relevant to counter the husband’ s consent defense. Stevenson,
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94 Md. App. at 724. The prior battery hel ped explain why, at the
time of the rape, the wife eventually stopped fighting the
defendant in that it showed her fear of himand of the possibility
that nore violence mght be directed at her. 1d. at 725-26. In
reaching this conclusion, we relied on nunerous cases from ot her
states, which had “recognized that other crines evidence is
adm ssible to rebut a consent defense in a rape case.” Id. at 726
(citations omtted).” W also noted:

The probative value of such evidence is
SO great that it has been permtted even when
the prior bad activity took place years before
the present charge. 1ndeed, many courts have
permtted evidence of other previous bad acts
by the defendant perpetrated on victins other
than the prosecutrix to be admtted to counter
a defense of consent.

* * %

. . . [We have not found a single case
in which a court has held that evidence of a
related crime, conmitted less than a year
earlier than the rape at issue, by the sane
def endant, against the same victim was
i nadm ssi ble to counter a consent defense.

Stevenson, 94 Ml. App. at 727 (citations omtted and enphasis in
original).
W said in Stevenson:

In the case at hand, as in the cases
cited above, the evidence of the March battery
was “not offered to prove the defendant’s
guilt based on a propensity to commit crine or
his character as a crimnal,” but rather was
relevant to a “contested issue in the case,”
i.e., whether [the defendant’s wi fe] consented

"It is alnmost entirely from these cases that the parties argue their
respective positions.
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to intercourse. Faulkner, 314 M. at 634.
Thus, the battery possessed “speci al rel evance
transcendi ng ner e crim nal character.”
Harris, 324 M. at 504. Not only was the
“necessity for the evidence . . . obvious[,]”
but also proof of the March battery was
“cl ear, convi nci ng and unconpl i cat ed”;
appel l ant had pled guilty to the offense. I1d.

Finally, we believe that the “probative
val ue” of the evidence as to the March battery
substantially outweighs the “potential for
prejudice.” 1Id. The evidence as to the Mrch
battery was obvi ously potentially
i nfl ammat ory. [ The def endant’ s wi fe’s]
testinony as to it, however, was a very
limted portion of her extensive testinony; it
is contained in only 6 transcript pages-her
testinmony consunmed nore than 120 pages.
Moreover, her account in the transcript,
considering the subject matt er itself,
appeared rel ati vel y passi onl ess. Furthernore,
here, as in Howard v. State, 324 M. 505, 516,
597 A.2d 964 (1991), the evidence of the prior
crinme came fromthe sanme wi tness who presented
the principal evidence against the defendant.
Thus, as in Howard, “[i]f the jury chose to
reject” that witness’'s testinony “as to how
this incident occurred, it is likely they
woul d reject as well her testinony concerning
the alleged prior” crime. 1d. Accordingly,
we conclude as the Court of Appeals did in
Howard, that “the trial judge did not err in
finding that the rel evance of this testinony,”
crucial as it was, “was not outweighed by its
potential for unfair prejudice.” I1d.

Stevenson, 94 M. App. at 728-29.

Many cases cited in Stevenson all owed evidence of other sex
crinmes that were quite simlar to the offenses for which the
def endant was on trial. See, e.g., Williams v. State, 603 P.2d
694, 696-97 (Nev. 1979) (the defendant was charged with raping a
woman in 1978 after the victimnmet with the defendant for a job

interviewand at the interview he denonstrated his expertise inthe
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art of karate; other crines evidence admtted through testinony of
two other wonen, who each testified that, in 1976, they had net
defendant at a job interview and that he subsequently coerced t hem
into submitting to intercourse after denonstrating his karate
abilities; Court noted the “remarkable simlarity of the nobdus
operandi in the testinony regarding the other crimes, and their
relative proximty in time to the charged offense”); People v.
Oliphant, 250 N.W2d 443, 450-52 (M ch. 1976) (noting that there
were “many simlarities” in the other crinmes evidence presented by
three wi tnesses when conpared to the victinis testinony, i.e., that
the defendant, who initially appeared friendly, agreed to drive the
wonen to their destinations, but then becane aggressive and
assaul ted the wonen; such other crinmes evidence tended to show a
plan or schene to orchestrate the events surrounding the rape so
that the victim would be unable to show non-consent and the
def endant coul d t hereby escape puni shnment).

Qur review of the cases cited by the parties, however, reveal s
only two that discussed the need for the offenses to be so sinilar
as to constitute a “signature.”® See Youngblood v. Sullivan, 628
P.2d 400, 402 (O. C. App. 1981) (defendant conmitted acts in a
way “so unique as to constitute a signature” and that the two

offenses were “unique and virtually identical” such that the

® I'n McKnight v. State, 280 Ml. 604, 613 (1977), the Court of Appeals, while
di scussing the modus operandi exception, comented that modus operandi may be
establ i shed by showing that the other crimes are “so nearly identical in method as
to earmark them as the handi work of the accused. . . . The device used nust be so
unusual and distinctive as to be |like a signature.” (quoting C. McCorm ck, Evidence
§ 190, at 449 (2d ed. 1972) (enphasis added in McKnight).
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“[d]efendant’s story that the victimin this case consented tends
to be rebutted by evidence that defendant has had a nonconsenting
encounter with another person in this strikingly singular way”);
see also State v. Plaster, 424 N W2d 226, 231 (lowa 1988)
(comrenting that defendant’s actions in each instance were “‘so
uni que as to constitute a signature’”) (citation omtted).?®
Most cases, however, required that the incidents be simlar,
al beit not a signature. For exanple, in State v. DeBaere, 356
N.W2d 301 (Mnn. 1984), the victimtestified that the defendant
entered her residence and, after a struggle, raped her. The victim
di d not know how t he def endant, who had on ot her occasi ons entered
her residence uninvited, gained access to her hone, but she
expl ai ned that her children sonetines forgot to | ock the door. The
defendant clainmed that the victiminvited himinto her house and
consented to the act of intercourse.
The followng other crinmes evidence was admtted at the

DeBaere trial:

(i) Testinony by two wonen that in the fall of

1979 defendant, whom they both knew but had

never dated, canme to their apartnment early in

the norning after a dance they had al

attended and, after being admtted, attenpted

but failed to force each of them to have

sexual intercourse with hi mbefore they joined

forces and pushed him out of the apartnent.

They did not report the matter to the police.

(ii) Testinony by a worman that on April 27,

1980, she net defendant at a dance and

afterward he offered to drive her to a
restaurant but instead drove her to a field

° This case was not cited in Stevenson.
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where he raped her. Defendant was convicted
of crimnal sexual <conduct in the fourth
degree (apparently as a result of a guilty
plea) in connection wth that incident.

(ii1) Testinmony by a wonman, who knew def endant
but had not dated him that early on the
nmorning after Halloween, 1981, defendant,
after gaining entrance to her apartnment by
saying that he needed to talk, attenpted to
force her to have sexual intercourse with him
before she broke free, picked up a chair and
ordered himto |leave. She did not report the
i nci dent .

(iv) Testimony by a female relative of
defendant that early on January 1, 1982,
defendant entered her room at her father’s
house wi t hout pernission, junped into bed with
her, and tried to force her to have sexual
intercourse with himbefore he was scared off
when a light flickered.

DeBaere, 356 N.W2d at 304-05.

The M nnesota Suprenme Court upheld the admission of this

evi dence:

In this case the defendant allegedly
entered the house of a femal e acquaintance
wi t hout consent, forced hinmself on her, and
then, when conplaint was nade, clained
consent . The other-crinme evidence showed a
pattern of simlar aggressive sexual behavior
by defendant against other wonen in the
comruni ty. Gven our prior cases - e.g.,
State v. Morrison, 310 N.W2d 135 (M nn. 1981)
- we believe that the trial court did not
abuse its discretion in admtting the
evi dence, which was highly relevant to the
i ssue of consent.

Id. at 305.
As can be seen, the prior bad acts admitted in DeBaere were
simlar but by no neans identical or signature crinmes. See also

Fisher v. State, 328 So.2d 311, 318 (Ala. Cim App. 1976)
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(evidence of defendant’s assault on a woman five days prior to the
rape in question was relevant to notive and intent and to rebut
def ense of consent) ; State v. Hill, 450 P.2d 696, 697 (Ariz. 1969)
(victim testified she awoke to find defendant straddling her,
hol di ng scissors to her neck, told her to be quiet or be killed,
t hen engaged i n vari ous sexual acts with her, but defendant cl ai ned
he picked up wonan and agreed to pay her for sexual intercourse
and that the woman clained rape after he refused to pay; prior
of fense properly admtted where woman testified that defendant
broke into her honme, threatened her with a sharp object then
sexual |y assaulted her; court noted that the facts of the prior
crinme bore a “renmarkable simlarity” to the facts of offense at
I ssue); People v. Gray, 259 Cal. App. 2d 846, 852-53 (1968) (though
defendant canme to be in conpany of the female victins through
various strategies, other crimes evidence of his attacks on them
was properly admtted because it “showed a pattern of sudden
violent post-mdnight attacks upon female acquaintances”; the
“col | ateral events tend to show the sane peculiar and
characteristic behavior pattern which is manifested in the crine
charged, and thus make it nore probable that [the victim was
telling the truth about what had happened”; the defendant’s
behavi or pattern also tended “to rebut the defense theory that the
attack described by [the victinl was too senseless to be
credible”); williams v. State, 110 So. 2d 654, 661-62 (Fla. 1959)
(where defendant alleged that he got into the backseat of woman’'s

car because he thought it was his brother’s car and he wanted to
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take a nap, trial court properly admtted evidence that, on a
previ ous occasion, in the sane parking | ot, defendant was found in
t he backseat of another woman’s car and clainmed that he sat in the
backseat because he thought it was his brother’s car and he want ed
to take a nap); 0O’Neal v. State, 318 S.E. 2d 66, 67 (G. 1984)
(noting that “there nust be sufficient simlarity between the
i ndependent crinme and the offense charged t hat proof of the forner
tends to prove the latter”) (citation omtted); People v. Weiss,
458 N. E. 2d 157, 159-60 (Ill. App. C. 1983) (in trial for sexual
assault of his former girlfriend, defendant’s prior assaultive
behavior against girlfriend admtted to denonstrate the unlike-
l i hood of consent in light of the evidence showing how their
rel ati onship had deteriorated); People v. Lighthart, 379 N E. 2d
403, 405 (Ill. App. C. 1978) (where defendant clained sex was
consensual, prior conviction for attenpted rape “was probative of
defendant’s nental state and was properly admtted”) (citation
omtted); State v. Smith, 530 P.2d 1215, 1219 (Kan. 1975) (where
def endant abduct ed nei ghbor, brought her to his apartnent, raped
her, then shot victims husband when he canme to her aid, prior
of fenses in which defendant was convicted of an assault with a gun
upon a nman who was shot several tines and a fel onious assault with
the intent to rape a fenmal e conpani on were properly admtted where
def enses asserted were self-defense as to the nurder charge and
consent as to the rape charge); State v. Gainey, 233 S.E. 2d 671,
673 (N.C. App. 1977) (noting that “simlar sex offenses” were
adm ssible to show know edge, intent, notive, plan or design,
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identity, etc.); Commonwealth v. Rough, 418 A.2d 605, 612 (Pa.
Super. C. 1980) (in rape trial, evidence that defendant had
previously attenpted to have sex with victim and had previously
touched her breasts, properly admtted to showdefendant’s intent).
See also Hunt v. State, 211 S.E 2d 288, 289-90 (Ga. 1974) (at
trial, victimtestified that she met defendant in a bar, then,
using defendant’s car, they went out to eat, at which point
defendant told her he wanted to show her where he spent the
happi est years of his life, despite victims protests, he took her
there, drove around, and eventually raped victim other crinmes
evi dence adm tted denonstrated t hat def endant and anot her woman had
gone out together, he told her he wanted to show her where he was
rai sed, defendant drove there and raped the woman; appell ate court
concluded that there were “nunmerous simlarities” between the
of fenses and that the other crines evidence “woul d show the intent,
notive, plan, schene, and bent of mnd of the appellant, and was
rel evant on the issue of whether or not the prosecutrix consented
to the sexual acts”); State v. Nelson-Waggoner, 6 P.3d 1120, 1126
(Utah 2000) (commenting that “bad acts evidence has been admtted
for the noncharacter purpose of proving the elenent of |ack of
consent in certain rape trials” and that it was “especially true
when a defendant allegedly obviates the victims consent in a
strikingly similar manner in several alleged rapes”) (citations
omtted and enphasi s added).

The just-cited cases underm ne appellant’s assertion that to
be adm ssible the prior offenses nust be a “signature crine,” nor
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does appellant persuade us that such a requirenent should be
inposed in a case like this where the prior actions by the
def endant against Ms. E. were quite simlar, albeit not precisely
identical, to those conmitted upon M. P. In both instances,
appel | ant approached wonen seeking directions. |n each case, the
victinms were transported by autonobile, and the car doors were
| ocked during the transport by appellant. Further, according to
the victins, appellant told both wonen that he had a knife. He
al so told both wonen that everything was going to be okay if they
cooperated. Appellant traveled wth both wonen for a long tine,
eventually com ng to secluded areas where he first forced themto
perform oral sex and then engaged in non-consensual vagi nal
intercourse with them Follow ng these acts, he all owed the wonen
to dress and go free.

Appel l ant refers us to State v. Cox, 787 P.2d 4 (Utah C. App.
1990), in support of his argunment that a prior offense of the sort
admtted in this case was inadm ssible. In Cox, the U ah Court of
Appeal s held that the simlarities between two incidents were not
sufficient. Those simlarities were that the

(1) defendant knew each victim (2) defendant
had nonconsensual i nt ercourse, at each
victinms’ honme, while the victins’ boyfriends
or husbands were not honme; (3) defendant was
uninvited and began the assaults soon after
entering the home; (4) defendant laid on top
of the wvictinms; (5) defendant did not
conpl etely renove his clothing or the victins'
clothing, and in each instance, attenpted to
kiss the victimon the face and neck; and (6)

defendant left the prem ses after conpleting
t he assaul t.
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787 P.2d at 6. The Cox Court concluded that the defendant’s
actions did not constitute comon design or nodus operandi. Id.
Rat her, the simlarities were comon to many assault or rape cases
and were not peculiarly distinctive of the defendant’s conduct.
Id. By contrast, appellant’s ploy of asking directions, traveling
with the victins on long trips, threatening themw th a knife, and
after forced sex, letting the wonen go free cannot be characterized
as common to many rape or assault cases.

Al so, we reject appellant’s proposed bright-line rule that a
nore than twenty-year-old offense is per se inadm ssible for the
purpose of rebutting the defense of consent to a sexual act.
Rat her, the renoteness of the offense is an item for the trial
court’s consideration when engaged in the third step of the
required analysis, i.e., the probative value of the evidence
agai nst the danger of unfair prejudice. 1In this regard, we note
that other courts have permtted sone very old offenses to be
admtted at trial as proof of prior bad acts. See, e.g., United
States v. Ismail, 756 F.2d 1253, 1260 (6th Cir.1985) (“There is no
absol ut e maxi mum nunber of years that nmay separate a prior act and
the offense charged.”); United States v. Strong, 415 F.3d 902
905-06 (8th G r. 2005) (in upholding adnm ssion of a 16-year-old
prior offense, the court commented that there was no absolute rule
regardi ng the nunber of years that can separate offenses), cert.
denied, ___ U S. | 126 S.C. 1121 (2006); United States v. Vo,

413 F.3d 1010, 1018-19 (9th G r. 2005) (upholding adm ssion of
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13-year-old prior offense), cert. denied, ___ US|, 126 S.Ct

785 (2005); United States v. Lampley, 68 F.3d 1296, 1300 (11th G r.
1995) (upholding district court’s adm ssion of 15-year-old prior
bad act); People v. Gray, 259 Cal. App. 2d 846, 851-53 (1968)
(evidence of prior incident that occurred approxi mtely ten years
prior to crime for which defendant was on trial was properly
admtted); State v. Blom, 682 N.W2d 578, 611-13 (M nn. 2004) (in
light of simlarity of incidents and i ssue of identity, trial court
properly admtted a prior incident that occurred sixteen years
prior to trial); State v. Wermerskirchen, 497 N.W2d 235, 243 n. 3
(Mnn. 1993) (“Oten the passage of tinme, while superficially
significant, turns out to be without real significance. . . . as
when the ol der offense is part of a ‘pattern’ of simlar m sconduct
occurring over a nunber of years.”) (citations omtted); State v.
Rainer, 411 N. W 2d 490, 496-98 (M nn. 1987) (uphol di ng adm ssi on of
evi dence of sixteen- to nineteen-year-old incidents, which showed
a repeating pattern of very simlar conduct); State v. Matson, 736
P.2d 971, 977 (Mont. 1987) (unless the renoteness in tine is so
great that the evidence has no value, the renoteness of a prior
offense is commtted to the discretion of the trial court and is a
matter that goes to the credibility of the evidence rather thanits
adm ssibility); Hart v. State, 57 P.3d 348, 358 (Wo. 2002) (trial
court did not abuse its discretion in finding adm ssible the
testinmony as to simlar acts of msconduct by the defendant that

were alleged to have occurred nore than twenty-five years before
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the charged of fense). But see State v. Cox, supra, 787 P.2d at 6
(where the two prior acts occurred nearly tw years before
def endant was charged with a third, unrelated sexual assault and
there was no apparent connection between defendant’s earlier
conduct and his intent in relation to the current rape charge,
evi dence of other offense should not have been adm tted); see also
Purviance v. State, 185 M. 189, 198 (1945) (“The question of
excl udi ng evi dence because of renoteness rests largely in the sound
di scretion of the trial judge.”) (citation omtted); Hoes v. State,
35 Md. App. 61, 70 (1977) (where prior shooting took place
approximately five years before shooting for whi ch def endant was on
trial, we held that “*the nature of the prior crime and the crine
charged and the logical interrelationship of such crinmes are the
controlling factors in determ ning whether a particular |apse of
time is sufficiently substantial to make the prior crime too
renote’”) (quoting | Wharton’s Crimnal Evidence 8 260, p. 622).

In the subject case, the simlarities between the two of fenses
wei ghed in favor of admtting the other crines evidence. e
perceive no abuse by the trial court in admtting the rebutta
testi nony of Ms. P.

Appellant also refers us to Maryland Rule 5-609, which
addresses the adm ssion of prior convictions for purposes of

i mpeachnent . Under Rule 5-609(b), a prior conviction is not

adm ssible for purposes of inpeachnent of the defendant’s
credibility if nore than fifteen years have el apsed fromthe date
of the conviction. Maryland Rul e 5-404 addresses the adm ssion of
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other crimes evidence and does not contain a tinme |limt for
adm ssion of that evidence. W decline to engraft such a
requi renent onto Rul e 5-404.

B.

On Monday, July 12, 2004, shortly before trial began,
appel I ant, through his defense counsel, requested a postponenent of
his case on three grounds. First, appellant believed that he and
def ense counsel were not prepared for trial because they had net
only twi ce and appellant had not been able to give his counsel a
detailed account of the events at issue. Second, appell ant
i ndicated that he would | i ke to retain additional counsel to assist
in his defense. Third, appellant had not been aware previously
that trial was to start that day.

The follow ng exchange then occurred between the court and
def ense counsel

THE COURT: [Defense Counsel], are you
prepared to go to trial today?

[ DEFENSE COUNSEL]: Unh, pretty much. Uh,
I, I, I would say that, uh, if there were nore
time | would be nore prepared. Uh, there have
been sone things that have cone to |ight, uh,
for instance, uh, uh, | just, just |earned
pretty nmuch over the weekend that the State
may be bringing another wtness down to
testify about a prior offense in a signature
or pattern type crime. And, uh, that was just
di scl osed yesterday, because | don’t think the
State knew it any, any earlier than that. Un,
and if that evidence cane in, uh, it would be
very devastating in this case, and that’s
sonething that we were not aware of until
just, in fact, it was yesterday, Sunday.

Uh .
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THE COURT: [Qther than that are you
prepared to go to trial?

[ DEFENSE COUNSEL]: Yes, sir.

Appel l ant then reiterated: (1) that he had not had enough
time to speak with his attorney and (2) that he did not know he was
to proceed to trial that day. The trial court, in response,
poi nted out that, on March 8, appellant appeared before the court
and was twice informed of the trial date. Further, a worksheet,
which also listed the trial date, had been provided to counsel for
appel | ant .

Def ense counsel then rem nded the court that the State was
seeking life inprisonment without the possibility of parole and
that there had not been a prior request for a postponenent by
either the defense or the State. Counsel added that he was
“certainly anenable to having other Counsel involved in this case
because of the . . . serious nature of the case.”

The prosecutor infornmed the court that she was prepared to go
forward with trial and was opposed to a post ponenent.

The trial court noted that appellant nmet with counsel on
Friday (July 9, 2004, which was three days before trial) and that
def ense counsel indicated that in his (defense counsel’s) view his
di scussions with appellant were sufficient. The court also said
that the evidence to which counsel referred (testinony of Ms. E.)
had not yet been rul ed upon and, even if admtted, would not cone
inuntil rebuttal. Finally, even though appellant believed trial

was to start the follow ng week, appellant had nmade no effort to
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secure additional counsel. As a result, the court found: “There
are no valid reasons for continuance.”

A di scussion regarding appellant’s rejection of two proposed
pl ea agreenents next ensued. When defense counsel advised the
court that appellant would not accept either agreenent and woul d
rather go to trial, the court asked appellant if that was correct
and appellant responded: “1I don’t know. | need nore tine.”
Appel l ant then inquired: “Is there anyway possible I can get other
| egal representation?” The court imedi ately asked appel | ant why
he sought new counsel. Appellant replied that his | awer did not
know “every single detail of the incident that night.” The court
thereafter once again noted that appellant had nmet with his counsel
on the past Friday and that defense counsel had advi sed the court
that the visit ended because there was nothing nore to discuss.

Appel | ant next asked what would happen if he dismssed his
| awyer in order to obtain new counsel. The court expl ained that,
if he did not have a valid reason to discharge counsel, and the
court had not yet heard such a reason, appellant would go to tri al
that day wi thout an attorney. Appellant again said that he was not
prepared to go to trial, and the court once again inquired as to
appel l ant’s reasons for seeking new counsel. Appel I ant replied
that his attorney did not “know everything that happened that ni ght
frombeginningtoend. . . .” 1In addition, appellant said that his
counsel had read the victinm s statenent to him and he had not had
time to go through the statenent and inform counsel what were and

were not the “lies in the statenent.”
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Def ense counsel indicated that he was prepared to try the case
and that, on Friday, appellant had not infornmed hi mof the concerns
he had just related to the court. Counsel added, however, that at
their |ast neeting appell ant had asked hi mwhet her he was prepared,
and counsel responded that he believed that he was prepared. The
court then once again denied appellant’s notion for a continuance.

Appel | ant contends that the trial court abused the discretion
granted to the trial court under Maryland Rule 4-215(e) when it
refused to grant hi ma post ponenent in order to obtain new counsel.
He al | eges that his reasons for requesting the postponenent and his
justified dissatisfaction with counsel were nore than anple proof
that a postponenent was warranted. W disagree.

First, and nost inportant, appellant’s dissatisfaction wth

his counsel was not shown to be justified. H s reasons for a
post ponenment were |ikewise not well grounded. Appel | ant  was
explicitly advised of the trial date long before trial. Appellant

had no valid reason to believe trial was set for a week | ater than
the date actually schedul ed. Mdreover, even if it was true that
appel  ant thought trial was one week |ater, he gave no indication
as to how he would utilize the extra tine except to say that he
wanted to retain new counsel. In light of the fact that new
counsel had not been either retained or even contacted as of July
12, 2004, the trial judge had good reason to doubt that appellant
had been diligent in attenpting to obtain replacenent counsel.

Under these circunstances, the trial court did not abuse its
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discretion in declining to grant appellant’s request for a

conti nuance so that he coul d obtai n new counsel . '

JUDGMENTS AFFIRMED ;
COSTS TO BE PAID BY APPELLANT.

' W& note that appellant makes no allegation that the trial court should have
permitted himto discharge counsel and proceed pro se.
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