REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1741

Sept enber Term 2005

IN RE: JOHN F., JR AND SHAWN F.

Sal non,
Kenney,
Eyl er, Deborah S.,

JJ.

Opi nion by Eyler, Deborah S., J.

Filed: June 2, 2006



This is an appeal from orders of the Circuit Court for
Washi ngt on County, sitting as the Juvenile Court, adjudicating John
F., Jr. and Shawn F. Children in Need of Assistance (“CINA"). The
appellant is Sherry F., the children’s nother. The appellee is the
Washi ngton County Departnent of Social Services (“Department”).

The appel | ant poses two questions for review

l. Did the Juvenile Court have jurisdiction in this

case when the Departnent failed to show that the
children were residing in Maryland at the tine the
Petitions were fil ed?

1. Did the Juvenile Court inproperly rely on hearsay

in concluding that the facts alleged in the
Petitions were sustained?

For the follow ng reasons, we shall affirmthe orders of the

circuit court.

FACTS AND PROCEEDINGS

The appellant is the nother of John F., Jr., born on July 11
1999, and Shawn F., born on January 16, 2001. The boys’ father,
John F., participated in the proceedings below but is not a party
on appeal. The appellant also has two daughters.

On August 17, 2005, in the Crcuit Court for Wshington
County, the Departnent filed petitions seeking to have John F., Jr.
and Shawn F. declared Cl NA The petitions alleged that the
appel l ant’ s address was an apartnent in Hagerstown, and that the
boys were living with her.

The petitions set forth the follow ng allegations. On June 7,

2005, the Departnent received a report of alleged neglect of the



boys. The reporter stated that the appell ant woul d conme honme drunk
fromwork and would not get up in the norning to take John F., Jr.
to school. She had taken the boys overnight to Pennsylvania, to
the hone of her boyfriend, Henry Garland, who had abused her and
the boys, and whom she was supposed to stay away from Garl and
recently had beaten her up again, and she had a bl ack eye.

The social worker assigned to the case, Sherry Keeney,
attenpted to visit the appellant’s apartnment on June 9, 2005, but
found no one hone.

On June 13, 2005, a former babysitter for the appellant called
the Departnent and reported that Garland had beaten the appell ant
and made her face “black and blue.” Wen the babysitter stayed
with the children, the appellant would cone home drunk. John F.
was spending tinme wwth the appellant; he too was “a drunk.” The
boys were afraid of Garl and, and t he babysitter thought Garl and was
capabl e of hurting them

The next day, Keeney net with the appellant at the appellant’s
apart nent . The boys were present. The appellant indeed had a
bl ack eye, which she clained she had gotten from being hit by a
bal I when she was pl ayi ng baseball in a ganme the boys had attended.
She al so clainmed that she had not seen Garland for about a nonth
and that she was worki ng and receiving substance abuse counseling.

She said she had just noved to the apartnment on June 13, 2005.



The appel | ant was supposed to bring the boys to the Departnent
to be interviewed on June 15, 2005, but did not do so. Two days
| at er, Keeney conducted a hone visit. The boys were present. The
appel | ant cl ai med that she m ssed the June 15 visit because she had
had to work and could not call to cancel because she had no
t el ephone. The interview was reschedul ed.

On June 20, 2005, Keeney interviewed the boys, separately, at
the Departnent. John F., Jr. reported that the appellant was hit
by a ball when she was batting in a baseball gane. He said that
Garland was “nice and funny” and that their father watched them
when t he appell ant was at work. As the famly was getting ready to
| eave, John F., Jr. said to the appellant, “I didn't tell them
anyt hi ng about Henry.”

Shawn F. told Keeney that Garl and had ki cked the appellant in
the stonmach, had “busted” her eye, and would not stop hitting her.
He also said that Garland hit the boys “everywhere.” He reported
that the appellant did not play baseball, and he and his brother
had never watched her playing baseball. Shawn F. further stated
that Garland had been to their new apartnent in Hagerstown a few
times, and they had gone to Garland’ s house and slept there. He
reported that, when his nother was at work, Garland, “Nana,” or the
boys’ father would watch them He told Keeney that the appell ant

drank beer that she called “nedicine.”



On t he sane day, June 20, the appellant agai n tol d Keeney t hat
she had gotten her black eye from playing baseball. She admtted
that Garland had been to their new apartnment a few tines “at the
door . ”

On June 28, 2005, Keeney attended another hone visit with the
appel l ant and the boys. When she attenpted to discuss ongoing
services, the appellant said, “I"'mtired of all this. I’mgoingto
get a lawer. | just noved back to Washi ngton County. If thisis
the way it's going to be, then [I’'ll just nove back to
Pennsyl vani a.” The appellant al so said that she did not have tine
to drink and that she did not knowwhy it was a problemfor Garl and
to be around the children. The appellant then asked about
continuing services fromthe Departnent. Keeney told her that she
woul d have to cooperate with the Departnent to receive those
services, and that, if she would not cooperate, |egal action would
be taken.

The appel l ant was not served with the petitions until August
25, 2005, the day of the enmergency adjudicatory hearing. She was
present in the courthouse that day because there was an energency
review hearing in a Term nation of Parental Rights (“TPR’) case for
her daughters. Her |awer, who represented her in all the cases,
was given a copy of the petitions by counsel for the Departnent.

She in turn gave themto the appellant.



In addition to the appellant, John F. was present with counsel
at the adjudicatory hearing, and counsel for the children was
present. Counsel for the children consented to a Cl NA adj udi cati on
for John F., Jr. and Shawn F., but counsel for the appellant and
John F. did not.

The Departnent’s |awyer asked to “proffer the facts and
al | egations contained in the Juvenile Petition subject to cross-
exam nation[.]” There was no objection to that request, and the
court granted it. Counsel for the Departnent then stated that he
was not calling any witnesses, subject to rebuttal.

The appellant’s counsel proceeded to cross-exam ne Keeney.
Keeney acknow edged that, on June 14, she had obtained a random
urine sanple fromthe appell ant that tested negative. However, the
nost up-to-date information from the counseling center the
appel  ant had said she was attendi ng was that she had just resuned
counseling on July 18, and that she had failed to appear for
counsel i ng sessions on August 8 and 16.

Keeney al so stated that she was not sure where the appellant
was living right then, and that she <could be Iliving in
Pennsyl vani a. The appel | ant never notified the Departnent that she
was novi ng to Pennsyl vani a, however.

It was undi sputed that John F. was residing in Maryl and at all

rel evant tines.



At the close of the Departnent’s case, counsel for the
appel l ant noved to dismiss the petitions on the ground of |ack of
jurisdiction. The court denied the notion.

The appellant testified that she and the boys currently were
residing in Pennsylvani a. She stated that she had left Garland
because he had abused her in Pennsylvania. Garland then noved to
Maryl and and “don’t live in Pennsylvania anynore.” The appel | ant
claimed that she had abided by all of the Departnent service
agreenents and court orders in the TPR case. She was upset when
Keeney first cane to visit her because she only had been living in
Hagerstown for two days. She would have agreed to a service plan
for the boys if she had been presented with one.

On cross-exam nation, the appellant did not deny that she had
gone to @Grland's house in Pennsylvania on June 7, 2005, in
violation of prior service agreenents and court orders directing
her to have no contact with him

Counsel for the appellant inforned the court, in response to
a question, that the appellant had noved to Pennsyl vania the prior
Tuesday, which woul d have been August 16, 2005, the day before the
CINA petitions were fil ed.

After hearing argunment of counsel, the court ruled as foll ows:

Wll of course | have to review the credibility of

witnesses. | don’'t think that the Departnent’s case has

been rebutted to an extent that | should deny

adjudication. As | indicated previously, | adjudicate

these two children to be in need of assistance. Thereis
sufficient evidence to warrant same regardl ess of where
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[the appellant] is living at this time. And there is no
reason to del ay disposition.

The children were continued in the |legal and physical custody of
the appel l ant, under the supervision of the Departnent.

The appellant noted a tinely appeal.

DISCUSSION

I.

The appel | ant contends the Juvenile Court erred by denyi ng her
notion to dismss the CINA petitions for lack of jurisdiction.
Specifically, she maintains that the Departnent did not show that
John F., Jr. and Shawn F. were residing in Miryland when the
petitions were filed, and therefore did not adduce facts to
establish that the Juvenile Court had jurisdiction over them

The Departnent responds that the Juvenile Court properly
deternmined that it had jurisdiction over the children. It nmaintains
that the court had jurisdiction over the boys because their father
resided in Maryl and, they had resided in Maryl and wi t hin six nonths
prior to the filing of the CINA petition, the court had
jurisdiction over the boys’ sisters, and there was no credible
evi dence that the boys’ residence was no |onger in Maryl and.

The Maryland Uniform Child Custody Jurisdiction and
Enforcenment Act (“UCCIEA’), M. Code (1984, 2004 Repl. Vol.),
section 9.5-201 of the Famly Law Article (“FL”), sets forth the

grounds on which Maryland courts may exercise subject matter



jurisdiction in child custody proceedings.? It provides,

pertinent part:

(a) Grounds for Jurisdiction. [Wth an exception not
applicable here], a court of this State has jurisdiction
to make an initial child custody determ nation only if:
(1) this State is the hone state of the child on the date
of the comrencenent of the proceeding, or was the hone
state of the <child wthin 6 nonths before the
commencenent of the proceeding and the child is absent
fromthis State but a parent or person acting as a parent
continues to live in this State;

(2) a court of another state does not have jurisdiction
under item (1) of this subsection, or a court of the hone
state of the child has declined to exercise jurisdiction
on the ground that this State is the nore appropriate
forumunder 8§ 9.5-207 or § 9.5-208 of this subtitle, and:
(i) the child and the child's parents, or the child and
at | east one parent or a person acting as a parent, have
a significant connection with this State other than nere
physi cal presence; and

(ii) substantial evidence is available in this State
concerning the child' s care, protection, training, and
personal rel ationships;

(3) all courts having jurisdiction under item (1) or (2)
of this subsection have declined to exercise jurisdiction
on the ground that a court of this State is the nore
appropriate forumto determ ne the custody of the child
under 8 9.5-207 or § 9.5-208 of this subtitle; or

(4) no court of any other state would have jurisdiction
under the criteria specifiedinitem(1), (2), or (3) of
this subsection.

in

FL section 9.5-101, in pertinent part, provides the follow ng

definitions:

(d)(1) “Child custody determnation” neans a
judgnment, decree, or other order of a court providing for
the | egal custody, physical custody, or visitation with
respect to a child.

Act ,

!On Cctober 1, 2004, the Uniform Child Custody Jurisdiction
codified at Md. Code (1984, 1999 Repl. Vol.), sections 9-201
to 224 of the Fam |y Law Article, was repeal ed and repl aced by the
UCCJEA.



* k% %

(e)(1) “Child custody proceedi ng” neans a proceedi ng
in which | egal custody, physical custody, or visitation
Wth respect toachildis anissue. . . . [It] includes
a proceeding for divorce, separation, neglect, abuse,
dependency, guardianship, paternity, termnation of
parental rights, and protection from donestic viol ence,
in which the issue may appear.

* % %

(f) Commencement. — “Commencenent” nmeans the filing
of the first pleading in a proceeding.

* Kk %

(h) Home State. — “Honme state” neans:
(1) the state in which a child |lived with a parent

or a person acting as a parent for at | east 6 consecutive

nonths, including any tenporary absence, imediately

bef ore t he comencenent of a child custody proceedi ng.

FL section 9.5-101(e)(1) nmakes plain that the UCCIEA applies
to all child custody proceedings, which, by its definition,
i ncl udes CI NA proceedi ngs. Further, M. Code (1973, 2002 Repl
Vol .), section 3-803(a) of the Courts & Judicial Proceedings
Article (“CIP") grants exclusive original jurisdiction over
proceedi ngs arising froma CINA petition to the Juvenile Courts.

INn In re Nahif A., 123 Ml. App. 193 (1998), we addressed the
burden of proof in a challenge to subject matter jurisdictionin a
juvenil e case. There, the State filed two juvenile delinquency
petitions against Nahif in the Crcuit Court for Frederick County.

The petitions set forth Nahif’s birth date. A delinquency hearing

was held in the circuit court, sitting as the Juvenile Court.



After the close of the State’s case, Nahif noved to dism ss,
arguing that the State had not proven that the court had subject
matter jurisdiction because it had not put on evidence that he was
a juvenile. The court granted the State’s notion to reopen its
case to establish Nahif's birth date. Thereafter, the court
adj udi cated Nahif to be delinquent.

Nahi f appealed to this Court, arguing that the Juvenile Court
had abused its discretion by allowing the State to reopen its case.
Rejecting that argunent, we explained that “‘a prima facie
presunption of jurisdiction arises fromthe exercise of it. It is
presunmed that jurisdiction over the subject matter and parties has
been rightfully acquired and exercised.’” In re Nahif A., supra
123 Md. App. at 212 (quoting 21 C.J.S. Courts § 74 at 91-92 (1990)
(footnotes omtted)). Further, “‘the jurisdiction of a court of
general jurisdiction is presuned, unless the contrary is nmade to
appear; and every presunption not inconsistent with the record is
to be indulged in favor of such jurisdiction, at |east when the
al l egations of the petition show jurisdiction.”” I1d. (quoting 21
C.J.S. Courts 8 74 at 91-92). Accordingly, the burden is on the
party challenging subject matter jurisdiction to rebut that
presunption. I1d. at 212-13.

W hel d that the delinquency petition and the Juvenile Court’s
exercise of jurisdiction over the case gave rise to a presunption

in favor of subject matter jurisdiction, and that the burden was on
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Nahi f to introduce evidence sufficient to rebut that presunption.
Specifically, it was Nahif’'s burden to show that he was not a
juveni l e. Because he did not introduce any such evidence, he
failed to rebut the presunption in favor of subject matter
jurisdiction. I nstead, he attenpted to shift the burden to the
State, which was i nproper. Thus, the Juvenile Court coul d not have
abused its discretion in allowing the State to reopen its case to
i ntroduce evidence that Nahif was a juvenile because it was not
necessary for the State to do so anyway.

Long before our decision in Nahif, the Court of Appeals
addressed a related issue in Austin v. Director of Patuxent
Institution, 245 Ml. 206 (1967). The issue there was whether the
circuit court had exceeded its authority under M. Code (1957),
Article 31B, section 5, by granting the State’s notion for a new
trial after a jury found that Austin was not a “defective
del i nquent.”? The Court noted that, although the circuit court is

a court of general jurisdiction, it becones a court of specia

jurisdiction in defective delinquent proceedings. The court’s
authority in such proceedings, therefore, is limted to the
authority conferred upon it by Article 31B. I n expl aining the

di fference between courts of general and special jurisdiction, the

Court stated:

2The defective delinquent statute, Article 31B, section 1, et
seq., was repealed in 1977. 1977 Ml. Laws ch. 678.
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A court can be a court of general jurisdiction for sone
purposes and a court of limted jurisdiction for other
pur poses. Wen therefore a court of general jurisdiction
proceeds under a special statute it beconmes a court of
limted jurisdiction for the purpose of such proceedi ng.
See 21 C J.S. Courts §8 2. Accordingly, where a court of
general jurisdiction undertakes to carry out a special
power, a decision nade in the exercise of such power is
treated as a ruling of a court of limted jurisdiction
and the presunption, applicable to a court of genera
jurisdiction, that it acted within the scope of its
jurisdiction does not apply. See 20 Am Jur. 2d, Courts
§ 103.

245 Md. at 209.

Al though it discussed the difference between courts of general
and special jurisdiction, the Court’s holding was not based upon
whet her a presunption of jurisdiction existed, but rather upon the
scope of a court’s authority when proceeding under a special
statute. The Court determ ned that, when the circuit court was

ruling on the status of a defendant alleged to be a defective

delinquent, it was a court of special jurisdiction exercising a
special statutory power. The Court held that the circuit court
erred by granting the notion for a new trial. It noted that the

power to grant such a notion, although within the i nherent power of
the circuit court as a court of general jurisdiction, is not within
the power of a circuit court with special jurisdiction. Because
the authority to grant a new trial was not given to the court by
Article 31B, the court | acked the authority to do so.

Returning to the case at hand, the circuit court, sitting as

the Juvenile Court in CINA proceedings, is a court of general
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jurisdiction with jurisdiction over special causes of action set
forth by statute, as nade plain by the title of CIP Title 3,
“Courts of General Jurisdiction — Jurisdiction/Special Causes of
Action.” Subtitle 8 governs “Juvenile Causes - Children in Need of
Assi stance,” as a special cause. Unlike in Austin, in which the
circuit court was alleged to have acted outside of its statutorily
enunerated powers, the court in this case is alleged to have acted
outside of its general jurisdiction over a special cause of action.
See Charley v. Kelley, 25 S.W 571 (1894) (presunptions in favor of
jurisdiction apply when circuit court is given cognizance over
statutory causes of action in the exercise of its general
jurisdiction). Therefore, as we held in Nahif, the circuit court
sitting as the Juvenile Court in a CINA proceeding is a court of
general jurisdiction, and the presunption in favor of subject
matter jurisdiction applies.?

In the instant case, the CINA petitions were filed in the
circuit court, sitting as the Juvenile Court. Pursuant to CIP
section 3-803(a), the Juvenile Court had exclusive original

jurisdiction over the CI NA proceedi ng. The court al so was required

W note that Article 4, section 1 of the Mryland
Constitution makes plain that, unlike the O phan’s Court, the
Juvenile Court is not a separately created court. Article 4,
section 1 sets forth the courts vested with judicial power in
Maryl and, which include the appellate courts and “Circuit Courts,
O phans’ Courts, and a District Court.” The Ceneral Assenbly nay
not create additional “courts.” Shell 0Oil Co. v. Supervisor of
Assessments of Prince George’s County, 276 Md. 36 (1975).
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to have jurisdiction over the subject matter under the UCCIEA,
however. The allegations in the CINA petitions did not suggest
that the court |acked subject matter jurisdiction. |In fact, the
petitions |isted the boys’ address as being in Hagerstown, where
they resided with the appellant. The petitions further stated that
the first event | eading the Departnent to file the petitions (the
report of alleged neglect) occurred on June 7, 2005, whil e the boys
and the appellant were living in Hagerstown. The petitions then
referenced various interactions occurring after that date, between
the Departnment and the boys and the appellant. Al'l of those
i nteractions occurred while the boys and the appellant were |iving
in Hagerstown, with the last interaction occurring on June 28,
2005. The only reference in the petitions to the appellant and t he

boys living outside of Maryland was the appellant’s statenent to

t he caseworker that, “I just noved back i nto Washi ngton County. |If
this is the way it’s going to be, then I'lIl just nove back to
Pennsyl vania.” The court docketed the case after the petitions

were filed and hel d a hearing on August 25, 2005. The allegations
in the petitions and the Juvenile Court’s exercise of subject
matter jurisdiction gave rise to a presunption that the Juvenile
Court in fact had jurisdiction over the subject matter.
Accordingly, the appellant bore the burden of introducing
evi dence sufficient to rebut that presunption. The only evidence

that the appellant put forth on that issue was evidence show ng
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that she was not served at her last known WMaryland address;
Keeney’ s testinony on cross-exam nation that she did not know where
the appellant was living, and that she could have been living in
Pennsyl vani a; the appellant’s testinony that she in fact noved to
Pennsyl vania on August 16, 2005, and was living at a tenporary
address in Pennsylvania at the tinme of the hearing, and that she
had been living i n Hagerstown for only two days when Keeney cane to
her home; and a statenent by the appellant’s counsel to the court
that the appellant “resides back and forth between the states.”

Based on these facts, the three grounds on which the Juvenile
Court could have had subject matter jurisdiction over this case,
pursuant to FL section 9.5-201, are those set forth under
subsections (a)(1), (2), and (4). They are that Maryland was the
honme state of the boys within six nonths before the petitions were
filed and the boys were absent from Maryland, but their father
continued to live in Maryland; that a court in another state did
not have jurisdiction under the hone state analysis and the boys
and at | east one parent had a significant connection with Maryl and
and Mryland had substantial evidence about the boys’ care,
protection, training, and personal rel ationships; or that no court
of any other state had jurisdiction under the statute.

The evidence that the appellant introduced to show that the
Juveni |l e Court | acked subject matter jurisdiction was insufficient

to rebut the presunption that the court had jurisdiction over the
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subject matter. The appell ant needed to show that Maryl and was not
t he boys’ hone state, and that Pennsylvania was. To do that, she
needed to at | east put on some evidence to show that she had |ived
wi th the boys in Pennsyl vani a for six consecutive nonths within the
six nmonths before the petitions were filed. She did not.

W note that FL section 9.5-209 requires, in a child custody
pr oceedi ng, that

each party, in its first pleading or in an attached

affidavit, shall give information, if reasonably

ascertai nable, under oath as to the child s present
address or whereabouts, the places where the child has
lived during the last 5 years, and the nanes and present
addresses of the persons with whomthe child has |ived
during that period.
If such information is not provided, the court nay stay the
proceedings until it receives that information, or nay require
addi tional information under oath, including through an exam nation
of the parties.

In this case, the appellant could not conmply with the statute
because she was not served until the norning of the hearing, and so
did not file an answer. (She could, however, testify about her
children’ s residences during their lives, a fact she had first-hand
knowl edge about.) The Departnent neglected to provide in its
petition the information required by the statute. During the
hearing, the Juvenile Court judge did ask some questions about

where the appellant and her children had been |iving, but neither

t he court nor the appellant’s counsel asked questions to elicit the
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information required by FL section 9.5-209. It may have been that
the parties and the court all had i nformati on about the appellant’s
address history, and that of her children, gained through the TPR
proceedi ngs for the appellant’s daughters and not in the record in
this case. W point this out because FL section 9.5-209 clearly
was intended to prevent this very situation. Had the Departnent
conplied with the requirenents of the statute, the i ssue of subject
matter jurisdiction would have been readily determ ned. W
adnoni sh the Departnent to take seriously its obligation to conply
with FL section 9.5-209 so that needl ess disputes over subject
matter jurisdiction in cases such as this my be avoided.
Nevert hel ess, whether subject matter jurisdictionexistsis alegal
question that does not turn on satisfaction of the requirenents of
FL section 9.5-209. For the reasons we have explained, a
presunpti on of subject matter jurisdiction arose in this case and
the appellant failed to present evidence sufficient to rebut that
presunpti on. Accordingly, we shall not disturb the Juvenile

Court’s subject matter jurisdiction ruling.

II.

The appellant next contends the Juvenile Court erred by
inproperly relying on hearsay testinony in concluding that the
Departnment had proven the facts alleged in the petitions.
Specifically, she argues that the court was unable to weigh the

credibility of any Departnent w tnesses because they did not
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testify. The appellant did not object to the Departnent’s proffer
of the allegations in the petitions, or the court’s decision to
annex the allegations in the petitions, subject to cross-
exam nation of the Departnent’s w tnesses by the other parties.
Therefore, this issue is not preserved for our review. See M.
Rul e 8-131(a).

ORDERS AFFIRMED. COSTS TO BE
PAID BY THE APPELLANT.
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