HEADNOTE :

WELLS FARGO BANK MINNESOTA, N.A., TRUSTEE v. DIAMOND POINT PLAZA
L.P. ET AL., NO. 1663, SEPTEMBER TERM, 2005

INTERPRETATION OF CONTRACTS; RADIUS RESTRICTION IN
COMMERCIAL LEASE; PACIFIC INDEMNITY CO. v. INTERSTATE
FIRE & CASUALTY CO., 302 MD. 383 (1985); WHERE SHOPPING
CENTER OWNER (DIAMOND POINT) DEFAULTED ON COMMERCIAL LOAN
OF $15,300,000, WHICH REPRESENTED REFINANCING OF ORIGINAL
LOAN BY PINNACLE CAPITAL GROUP, AND ASSIGNED TO PAINE
WEBBER REAL ESTATE SECURITIES INC. AND ULTIMATELY TO
WELLS FARGO BY MERGER, CIRCUIT COURT ERRED IN NOT TAKING
INTO CONSIDERATION EXTRINSIC EVIDENCE TO DETERMINE THE
PROPER CONSTRUCTION OF THE LANGUAGE OF THE RADIUS
RESTRICTION WHERE THE PARTIES FILED CROSS-MOTIONS FOR
SUMMARY JUDGMENT AS TO LANGUAGE CONVEYING TWO REASONABLE
INTERPRETATIONS; THE CIRCUIT COURT PROPERLY DETERMINED
THAT THERE WAS SUFFICIENT EVIDENCE TO ESTABLISH THAT
PRESENCE OF THE PRODUCTION COMPANY FOR “THE WIRE” AS A
SUBSTITUTE TENANT FOR SAM’S CLUB CONSTITUTED A BREACH BY
SAM’'S OF THE RETAIL USE RESTRICTION; CIRCUIT COURT
PROPERLY FOUND THAT APPELLANT ADDUCED SUFFICIENT EVIDENCE
OF DIAMOND POINT’'S PRIOR KNOWLEDGE THAT WAL-MART PLANNED
TO VACATE THE PREMISES BEFORE EXECUTION OF THE LOAN
DOCUMENTS, INCLUDING WAL-MART’S ATTEMPTS TO SUBLEASE THE
SAID PREMISES PRIOR TO APPLICATION FOR REFINANCING;
COUNSEL FEES; MAXIMA CORP. v. 6933 ARLINGTON DEVELOPMENT
LTD. P’SHIP, 100 MD. APP. 441 (1994); EXCEPTION TO
“AMERICAN RULE” IS WHERE CONTRACT SPECIFICALLY AUTHORIZES
ATTORNEY’S FEES; TRIAL JUDGE SHOULD HAVE REQUIRED
APPELLANT’S COUNSEL TO RESUBMIT BILL THAT SHE CONSIDERED
“PADDED” AND NOT SUFFICIENTLY ITEMIZED.



REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1663

Septenber Term 2005

VWELLS FARGO BANK M NNESOTA,
N. A., TRUSTEE

D AMOND PO NT PLAZA L. P. ET AL.

wur phy, C.J.

Davi s,

Moyl an, Charles E., Jr. (retired,
speci al |y assi gned),

JJ.

OQpi nion by Davis, J.

Fil ed: Septenber 29, 2006



Appel | ant/ cr oss—appel | ee Wl | s Fargo Bank, N. AL (Wl ls Fargo),
initsrole as trustee for the regi stered hol ders of the commerci al
nor t gage backed securities for a | oan hel d by
appel | ee/ cross—appel | ant D anmond Point Plaza Linmted Partnership,
et al. (Dianond Point), brought suit in the Grcuit Court for
Bal ti nore County agai nst Di anond Poi nt all egi ng breach of contract
based on | oan default, fraud and m srepresentati on and conversion
of funds. Wells Fargo al so sued appel | ees/ cross—appel |l ants Sani s
P.W, 1Inc. and Wal-Mart Stores, 1Inc. (Sanmis and Wal-Mart,
respectively), for various breaches of a |ease agreenent between
| andl ord (D anond Point) and tenant (Sanis).

Upon consi dering cross—notions for sunmary judgnent fromthe
parties, the court denied Dianond Point’s notion but granted
partial sunmary judgnment in favor of Samis, concluding that it did
not violate aradius restriction contained in the | ease and parti al
sumary judgnment in favor of Wlls Fargo, finding that Sanis
violated aretail use restriction. After the remai ning i ssues were
presented at a bench trial, the court ruled in favor of Wlls Fargo
and entered judgnent against D anond Point and Sam's, finding
several breaches. The court also concluded that Wlls Fargo did
not satisfy its burden of proof to recover reasonable attorney’s
f ees. Wells Fargo presents the followng three issues for our
revi ew.

1. Whether the Circuit Court erroneously concluded

that the seven mle radius restriction in the Sam s
| ease could not be violated in the absence of

si mul t aneous operation of both the D anond Point
store and another store within the restricted area



when the | ease provided that, “Tenant agrees that
it [and its Affiliates] shall not, during the term
of this |ease, own operate, nanage or have any
financial interest in, any store or business
| ocated within a radi us of seven (7) mles fromthe
Shopping Center and simlar to that then being
conduct ed upon the dem sed prem ses;”

2. Whether the Circuit Court erroneously concluded
that the default provisions of the Samis |ease
under Article 20 did not provide for recovery of
attorneys’ fees by Wlls Fargo against Sanis and
Wal —Mart; and

3. Whet her the Circuit Court erroneously concluded
that Wells Fargo was not entitled to recover
attorneys’ fees or expenses from any of the
[ appel | ees/ cross—appel | ants] under the contracts at
i ssue because it failed to apportion its fees on a
| i ne-by—line basis as to every tinme entry on its
bills.

Sami s and Wl —Mart responded by filing a cross—appeal, seeking
our review of the follow ng six questions:

1. Did the circuit court correctly conclude that the
“radius restriction” in the subject |ease was not
vi ol at ed absent the sinultaneous operation of both
the Dianmond Point Plaza store and another store
wi thin the designated area?

2. Did the circuit court erroneously conclude that
Appel  ant proved that The Wre's presence in the
former Samis Club space at D anond Point Plaza
proxi mately caused $1,250,000 in damages to the
property?

3. Did the circuit court erroneously award $56, 000
damages for violation of the “radius restriction”
arising from a Samis Cub store located in Port
Covi ngt on, Maryl and[ ?]

4. Did the circuit court erroneously conclude that
Wal —Mart is liable for breach of the subject |ease
to which it is not a party?

5. Did the circuit court correctly conclude that the
default provisions of the subject [ease do not



permt Appellant to recover attorneys’ fees agai nst
Samis PWand Wal -Mart in the instant case?

6. WAs any error in granting summary judgnment on
Appel l ant’ s attorneys’ fee claimharm ess i nasnuch
as Appellant failed to neet its burden of
attributing reasonable and necessary fees to the
cl ai ms agai nst Sami s PWand Wal —Mart ?

Diamond Point also filed a cross—appeal, presenting

guestions for review

1

Does carve—out liability for the full amount of the
non-recourse loan at issue in this case exist for
fraud, m srepresentation, or gross negligence when
(a) the borrower disclosed infornmation that fornms
the basis for the CGrcuit Court’s judgnent for
recourse liability; (b) there is no evidence that
t he | oan woul d not have been nmade or that its terns
woul d have been any different but for the alleged
m srepresentations; and (c) there is no evidence
that Wells Fargo was even aware of the alleged
m sstatenments, nmuch less that it suffered any
damages as a result of thenf

Did the borrower have the right under the | oan
docunents to keep rents that it collected prior to
its default and the | ender’s assignee’s denand?

Did the borrower conmt “waste” by allegedly
failing to nmaintain roofs it was given no notice or
opportunity to repair, or by failing to commence
litigation to prevent a tenant from violating a
| ease radius restriction when the violation | asted
| ess than three nonths?

Did the Grcuit Court otherwise err in awarding
damages?

Did the Circuit Court properly deny Wlls Fargo’s
request for attorneys’ fees and expenses?

five



FACTUAL AND PROCEDURAL BACKGROUND

Dianond Point and its affiliates' own and operate D anond
Point Plaza (the Center), a retail shopping center located in
eastern Baltinore County, which consists of three buildings
cont ai ni ng space available for leasing to commercial tenants. Two
of the largest tenants at the Center were Sanis C ub, which
execut ed an Assignnent and Assunption of Lease on January 5, 1994,
and Anmes Departnent Store, which began its tenancy on April 13,
1989. In 2002, both stores closed or “went dark.” The Sam s C ub
store closed on July 31, 2002 and, pursuant to its | ease, continued
to pay its base nonthly rent. After filing for bankruptcy in
August 2001 and announcing its decision to Iliquidate its
“operations and to close all of the remaining Ares |ocations” in
August 2002, the Ames store at the Center closed in | ate October of
2002. After Anes rejected the | ease in bankruptcy court, it nmade
no further rent paynents.

In July of 1999, prior to the closing of the Sanis and Anes
stores, Dianond Point and its affiliates sought to refinance the
commercial loan on the Center because the original |oan was
schedul ed to mature in January of 2000. D anond Point subnmitted a

refinancing application to Pinnacle Capital Goup (Pinnacle),

The def endant s at trial, who are now
appel | ees/ cross—appel | ants before this Court, include the D anond
Poi nt Managenent Corporation, Oiole Commercial Associates Limted
Partnership, Peerless Corporation, fornerly known as Konover
Managenent Cor poration, M chael Konover and Ameri can Way Conmer ci al
Associ ates Limted Partnership.
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whi ch was approved in June of 2000 in the anmount of $15, 300, 000.
At the loan closing, the |Ioan and | oan docunments were assigned to
Pai ne Webber Real Estate Securities, Inc. (Paine Wbber), “which
provi ded the funding to close the [I]Joan.” Wl ls Fargo becane the
assignee of the loan “by merger,” resulting in the assignnent of
the “[nJote, [mMortgage, and all [|]oan [d] ocunents” to Wells Fargo
as of August 15, 2000.

As a result of Ares’ failure to pay rent to D anond Point for
Novenber of 2002, Dianond Point failed to make its Novenber 2002
| oan paynent to Wells Fargo. Wells Fargo initially filed suit on
March 7, 2003 agai nst Di anond Point, alleging breach of contract
based on the loan default, fraud and/or msrepresentation in
obtaining the refinancing |oan and conversion of funds due and
owing to Wlls Fargo. WlIls Fargo then anmended its conplaint on
Sept enber 15, 2003 to add breach of retail use restriction and
radi us restriction cl ai ms agai nst Sami s and Wal —Mart .
Subsequently, Wells Fargo filed a Third Anended Conplaint on July
21, 2004, alleging the following in its conplaint:

Dianond [Point] and its affiliates, agents or

enpl oyees breached the <contracts wthin the Loan

Docunents i n nunerous ways including the foll ow ng:

a. By failing to disclose to Paine Webber and Wl | s

Fargo what it and its affiliates knewprior to closing on

the Loan with regard to Sanis intention to vacate the

Property, in violation of its duties .

b. By falsely affirmng that it knewof no tenant’s
intention to vacate the Property when in fact it had

specific know edge of Samis intention to vacate the
Property, in violation of Y21 of the Certificate;



c. By failing to disclose to Paine Webber and Wl | s
Fargo attri butes of the Property that coul d reasonably be
expected to cause an institutional investor to regard the
| oan as an unaccept abl e i nvest nment and could affect the
Loan’s value and marketability, . . . ;

d. By failing to enforce the Lease provisions
agai nst Sanis when Sami s breached the Lease by owning,
operating, managi ng or having a financial interest in any
store or business within 7 mles of Dianond Point,

e. By failing to enforce the Lease against Sanis
and Wal -Mart when it/they sublet the Property to a
non-retail tenant mnthout noti fyi ng Di anond and obt ai ni ng
its consent . . . ;

f. By conmtting waste upon the Property by not
properly maintaining the roof and other structures,

g. By failing to maintain its status as a Single
Pur pose Entity, . . . ; and

h. By wongfully transferring, m sappropriating or
ot herwi se converting Rents after an Event of Default,

These Dbreaches constitute fraud, i ntentiona
m srepresentation, gross negligence, willful m sconduct,
wast e, m sapplication, conversion and a violation of the
single purpose entity requirenent and therefore entitle
Wells Fargo to full recourse agai nst D anond [Point] for



all suns due under the Loan Docunents and for dammges.?

Regarding Wl |s Fargo’s al | egati ons of fraudul ent conveyance,

it contended:

It is believed and therefore averred that the
$633, 000 conveyance by Di anond [ Point] to M chael Konover
and/or to MCK after Dianond s default on its paynent
obligations to Wells Fargo was nmade when Di anond [ Poi nt ]
was legally insolvent or when such paynent rendered
Di anond [Point] insolvent, was made by Di anond [ Poi nt]
wi thout fair consideration, was nade by D anond [ Poi nt]
wi th the know edge of its insolvency and i ntent or belief
that it would cause D anond [Point] to incur or continue
to incur debts beyond its ability to pay as they matured,
and was nmade by Dianond [Point] with the intent to
hi nder, delay and defraud its largest creditor, Wlls
Fargo, all in wviolation of +the Miryland Uniform
Fraudul ent Conveyance Act . . . and in violation of the

Peer |

2Wth respect to Konover Managenent Corporation, now known as
ess Corp., Wlls Fargo asserted:

Konover and its affiliates, agents or enployees
willfully, deliberately, and intentionally conceal ed and
hid material facts which they had a duty to disclose,
including but not limted to: the fact that Wal-Mart
and/or its affiliate expressly informed Konover and/or
its affiliate nonths before the Mrtgage that D anond
Poi nt Pl aza anchor tenant, Samis PW intended to vacate
the Dianmond Point Plaza within one to two years and the
fact that Di anond Point Plaza was a property whi ch had an
unpl easant odor during certain weat her conditions because
of its proximty to a sewage treatnent facility, which
odor could not be readily determ ned through reasonabl e
i nspections conducted at other tines. Konover and its
affiliates, agent or enployees withheld these nateri al
facts, knowing (a) that Dianond [Point], its affiliate,
woul d not have received the $15,300,000 |oan for the
D anond Poi nt Pl aza, and (b) that [Wells Fargo] woul d not
have agreed to an assignnent of that Loan had the true
facts not been actively conceal ed. There was justifiable
reliance by [] Wlls Fargo, wupon the deceptive
m srepresentati ons by Konover and its affiliates, agents
or enpl oyees. As a result of Konover’'s fraud,
m srepresentation, [] Wells Fargo, was induced to enter
into an assignnent of the D anond Point Plaza Loan.
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Loan Docunents. M chael Konover and/or MK knew of
D anmond [ Point]’s insol vency and accepted the conveyance
with the intention of further depleting Dianond [Point]’s
assets to deprive Wells Fargo of the Rents to which it
was rightfully owed. That $633,000 transfer was
fraudulent as to Wells Fargo and Wlls Fargo has been
damaged as a result.

Wl | s Fargo’'s clains against Samis and Wal —Mart included the
fol | ow ng:

Wells Fargo’'s absolute assignnent of all rights,
titles and interests in the Lease and of all causes of
action related to the Property entitles it to enforce
those rights against all | essees at D anond Point Pl aza,
i ncludi ng Sam s PW

Samis PW has breached the Lease in the follow ng
ways:

a. By assigning or allow ng an assunption of the
Lease to Sanis East and/or Wal-Mart, w thout notice to
D amond [Point]. . . . ;

b. By owning, operating, managing or having a
financial interest in other stores wwthina 7 mle radius
of Dianond Point Plaza, . . . ;

c. By permtting related entities, including Sam s
East and Wal -Mart, to own, operate, nmanage and/or have a
financial interest in other stores within a 7 mle
radius, . . . ;

d. By allowing Wal-Mart to sublet the dem sed
prem ses to The Wre w thout providing notice to D anond
[Point] . . . ; and

c. [sic] By allowi ng the dem sed prem ses to be used
for a non-retail purpose .

Al though not a party to the Lease, Wal-Mart has
assuned all of the liabilities under the Lease by virtue
of its de facto assunption of the rights and liabilities
under the Lease. As a result of that assunption,
Wal —Mart is bound by the terns of the Lease to the sane
extent as Samis PW



Alternatively, Samis nmade a constructive and
non—grat ui tous assignnent of the Lease to Wil -Mrt,
insofar as Wal-Mart agreed to be liable for Sams
contractual obligations wunder the Lease and Sams
assigned all of its rights under the | ease to Wal —Mart.
As a result of that assignnent, Wal-Mart i s bound by the
terns of the | ease to the sane extent as Sanmis. Wal-Mart
entered into the Wre License in Cctober 2002.

The Wre License had an original termof one year.
Wal —Mart, not Samis, has extended the Wre License at
| east two tinmes. Under the Wre License, Wal-Mart has
the contractual right to receive paynents from  The Wre
Productions, Inc. for its use and enjoynent of the
| easehol d premi ses. Wal —Mart has received paynments from
The Wre Production, Inc. for its use and enjoynent of
the | easehol d prenises. Wil -Mart al so has nade paynent
to Wells Fargo under the Lease. Therefore, Wal —-Mart has
assunmed all rights and liabilities under the Lease and i s
jointly and severally liable with Sanis PWfor the breach
of the Lease.

In any event, Wal-Mart was bound by the radius
restriction when Sam s PWassuned the obligations under
t he Lease and agreed under Y4(H) that neither it nor its
affiliates woul d own, operate, nmanage or have a financi al
interest in a store wwthin a 7 mle radius of D anond
Point. Samis PWwas expressly, inpliedly and apparently
authorized, by and through its conmmon officers and
enpl oyees, to contract and bindits affiliates, including
WAl —Mart .

Wal —Mart furthernore expressly authorized, directed
and actively joined with Sanmis PW and Sanis East in
commtting the violations and breaches set forth herein.
Wal —-Mart is equally liable to Wlls Fargo for those
breaches. Those breaches and viol ati ons i nclude, but are
not limted to the follow ng:

a. | mproperly assuming and/or accepting an
assi gnnment of the Lease without notice to D anond [ Poi nt]
as required by 1Y17(B) and 38(C);

b. Inproperly entering into The Wre License for a
portion of Sams |easehold space, wthout notice to
Di anond [ Poi nt ]



c. Subletting the premses to The Wre for a use
other than retail . . . ; and

d. Oming, operating, mnmanaging or having a
financial interest in another store within a 7 mle
radi us of D anond Point Plaza .

After considering the parties’ cross—notions for summary
judgnent and hearing argunent, in an Order filed January 10, 2005,
the court issued the following ruling fromthe bench:

1. [WwWells Fargo]’s Amended Mtion for Partial
Summary Judgnent is granted in part and denied in part;

2. The Anended Motion for Summary Judgnent fil ed by
t he Konover entities [Dianond Point] is denied;

3. The Cross Mdtion for Summary Judgnment of the
Val -Mart entities [Sanis P.W, Inc. and Wal -Mart, Inc.]
Is granted in part and denied in part.

The Court finds the |anguage of the | ease at issue
concerning the radius restriction to be unanbi guous. As
such, tenant Samis agreed that it would not:

. During the term of this |ease, own,
operate manage or have any financial interest
in, any store or business |ocated within a
radius of seven (7) mles from the Shopping
Center and simlar to that then being
conduct ed upon the dem sed prem ses.

Samis closed its store on one day; and as a result, no
store business was being conducted upon the den sed
prem ses the next day. On that next day, Sanis opened
its store at Golden Ring Mll

[Wells Fargo] argues that Samis viol ated the radi us
restriction slightly nore than two years prior to the
opening of the location at Golden Ring Mall when Sam s
first acquired a “financial interest” in Golden R ng Mall
by entering into aletter of intent for a ground | ease at
that | ocati on.

The Wal-Mart entities argue that there was no

violation of the radius restriction as the |ease
permtted Samis to cl ose at any tine, and by cl osing, the
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radius restriction was no |onger applicable. The fact
t hat Sani s had enpl oyees and i nventory at the Gol den Ri ng
Mal | location prior to the Di anond Point | ocation going
dark does not violate the radius restriction.
Furthernmore, if Sanmis enployees and inventory at the
D anond Point |ocation once it had gone dark and the
Gol den Ring Mall |ocation had opened, that too did not
violate the radius restriction.

For the radius restriction to have been viol at ed,
the Samis at both the Dianond Point |ocation and the
Gol den Ring Mall location would have had to be open at
the sane tinme. The | anguage of the radius restrictionis
unanbiguous in that it requires both stores to be
operating si nul taneously. Therefore, unless the doors of
both | ocati ons were open for business and custoners were
bei ng served si nul taneously, then and only then woul d t he
radius restriction have been viol at ed.

Simlarly, the |anguage concerning use of the

dem sed prenises is al so unanbi guous. So long as the

tenant is open for business, “the dem sed prem ses shal

only be used for lawful retail and shopping center

pur poses. ” The subl ease to The Wre violated this

use provisioninthe | ease despite the Wal -Mart Entities’

argunent that the restriction applies only to the

tenant’s own operations of the premn ses.

The case proceeded to trial on April 4, 2005. After review ng
the parties’ submtted Proposed Findings of Facts and Concl usi ons
of Law, the court issued its Findings of Fact and Concl usi ons of
Law on August 15, 2005. The court’s findings were anended in an
Order dated August 24, 2005, in which the court ruled that the
| anguage in Sanis rental |lease “[did] not entitle Wells Fargo to
attorneys’ fees in this case,” and that Samis and WAl -Mart were
jointly and severally liable for $1,250,000.00 and $56, 260.86 in

damages as a result of violating the retail wuse and radius

restrictions contained in its | ease.



The court also reiterated its conclusion that Wlls Fargo was
not “entitled to its reasonabl e and necessary attorneys’ fees in
enforcing the Loan Docunents.” At the conclusion of the two—day
hearing regarding Wells Fargo’s request for attorney’s fees, the
court denied its request, reasoning:

oo |’ mjust not persuaded, so it is ny intention
to vacate that part of the partial judgnent which says
that [Wells Fargo] is entitled to attorney fees from
Wal —Mart and Sans and to revise the finding of fact and
conclusions in those respects as well.

* * %

Al right. In addition, even if | weren t making
that finding, and | guess that is an alternative finding,
| don’t think that [Wells Fargo] has nmet its burden of
proof by the preponderance of the evidence regarding the
fees that it seeks from Wal-Mart and Sans or from the
Konover [and Di anond Poi nt] Defendants.

[Wells Fargo has] to neet [its] burden of proof by
a preponderance of the evidence that the fees are

necessary and reasonable. |’ve considered the factors in
Rule 1.5, the Court’s own two decades of experience in
commercial litigation such as this case, experience in

presi ding over other trials in which attorney fees are at
i ssue, and the record in this case.

Un there is no question that [Wlls Fargo]
attorneys have significant experience and solid
reputation in comercial litigation. And the many papers
filed in the case, the oral argunents at the hearings and
presentation at trial and performance at trial
denonstrate their excellent skills, and that is true of
each of the four attorneys representing [Wlls Fargo]
t hat appeared in this Court.

| don’t dispute that this litigation has been
conpl ex conpared to nost of the other cases triedinthis
Court. | think that the hourly rates charged by [Wells
Fargo’s] lawyers reflect that high level of skill that
was required and necessary to present [Wlls Fargo’ s]
cl ai ns.



The hourly rates charged by each of [Wells Fargo’ s]
attorneys and their paralegals | wuld find are
reasonabl e and consistent with or below the market in
this region. And | do appreciate the efficiency of the
manner in which [Wells Fargo’s] request for fees have
been presented. | don’t think any other nethod would
have been as inexpensive for clients and the Defendants
from whom the fees are sought, and no other nethod
suggested at this hearing woul d have been as efficient in
terns of the Court’s time and resources.

| think that the so—call ed Adel berg di scount of 15
percent was an appropriate neasure of the duplicating
incurred by substituting the Proctor law firm for the
Adel berg law firm But | don't believe it is possible
that fees are reasonable and necessary W thout
undertaki ng a |line-by—line analysis of each legal bill
Most reluctantly, | don't believe that is possible.

| also don't believe it is possible to find that
fees are reasonabl e and necessary where the description
of services has been redact ed.

Perhaps it was good trial strategy to have nore than
one attorney see certain witnesses testify at deposition,
and that may have been good trial preparation, but I
don’t think that I could find it was necessary to have
nore than one lawer at any of the depositions,
particul arly depositions being def ended.

Nor do | think it would be fair to recover fees for
nore than one |awer at deposition and at many of the
hearings that were held in this case.

From t he Konover [and Di anond Poi nt] defendants in
this case M. C ark has appeared for nost part al one at
heari ngs, although at trial he did have other counsel,
one ot her attorney appeared with him and he was al one at
t he deposition.

| also don't think it would be fair and to recover
fees for paralegals at the trial or at depositions.

Further, | wouldn’t find it reasonable or fair to
collect fromthe debtor, under the circunstances of the
case, secretarial overtinme or charges for faxes or for
neal s of the |awers or others involved in this case.



Al t hough the defendants have only pointed out sone
exanples of fees which it would not be reasonable or
fair, which clearly were not necessary, such as the
expense for travel to South Carolina or M. Joyce's
travel to M nnesota, which was not really expl ai ned. The
I ncl usion of those tine entries highlights the probl ens
with [Wlls Fargo] not undertaking a I|ine-by-line
anal ysi s.

W t hout havi ng t he case presented t hat way, although
| have | ooked at many, nmany pages of these legal bills
and | ooked at a nunber of individual entries, it is
I npossible for the Court to determ ne from | ooking at
them t hat way whet her or not the apportionnment woul d be
fair between the tine and resources expended for clains
agai nst Wal-Mart and Sans as opposed to the clains
agai nst the Konover or Di anond Poi nt defendants.

| think that’s it.
The court filed its Anended Fi nal Judgnment Order on Decenber
5, 2005:

1. Judgnent in favor of [appellant], Wells Fargo
Bank, N A, as Trustee, is hereby entered against
[ appel | ees/ cross—appel | ants], D anond Point Plaza Limted
Par t ner shi p, Oiole Conmerci al Associates Limted
Part ner shi p and Di anond Poi nt Managenent Corporation for
breach of {55(A) and (B) of the Mdrtgage for intentional
m srepresentation and gross negligence and against
. Konover Managenent Corporation, now known as
Peerl ess Corp., for breach of the Guaranty of Recourse
bl igations, under Counts 1, 2, 3 and 4 of the Third
Anended Conplaint, in the anmount of $22,862,399.66
. . . (representing the total note indebtedness owi ng as
of April 4, 2005) together with pre—judgnment interest
thereon at the rate of $5,799.51 per day from April 5,
2005, of $811, 931. 40, and post—j udgnent interest fromthe
date of entry of Final Judgnent until finally paid. This
judgnment is entered jointly and severally.

2. Judgnent in favor of [appellant], Wells Fargo
Bank, N A, as Trustee, is hereby entered against
[ appel | ees/ cross—appel l ants], Samis P.W, Inc. and
Wal —vart Stores, Inc., for breach of the 7 mle radius
restriction of the Lease in the opening of the Port
Covi ngton Sami s store, under Counts 7 and 10 of the Third
Anended Conplaint, in the amobunt of $56,260 . . . and
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post —j udgnent interest fromthe date of entry to Fina
Judgnent until finally paid. This judgnent is entered
jointly and severally.

3. Judgment in favor of [appellant], Wlls Fargo
Bank, N. A, as Trustee, is hereby entered, jointly and
several ly, against [appellees/cross—appellants], Sans
P.W, Inc. and Wal —-Mart Stores, Inc., under Counts 7 and
10 of the Third Anmended Conplaint, in the anount of
$1, 250,000 . . . for breach of the retail use restriction
of the Lease, and post—j udgnent interest fromthe date of
the entry to Final Judgnment until finally paid.

4. Judgnent in favor of [appellant], Wells Fargo
Bank, N A, as Trustee, is hereby entered against
[ appel | ees/ cross—appel | ants], Di anond Point PlazaLimted
Par t ner shi p, Oiole Conmerci al Associates Limted
Part ner shi p and Di anond Poi nt Managenent Corporation for
breach of 155(F) (m sapplication of rents) and
155(1) (singl e purpose entity) of the Mortgage and agai nst
. Konover Managenent Corporation now known as
Peerl ess Corp., for breach of the Guaranty of Recourse
ol i gations, under Counts 1, 2, 3 and 4 of the Third
Arended  Conpl ai nt, in the amount of $633, 000
. . . together with pre—judgnent interest thereon from
Novenber 22, 2002, of $104,466.20, and post—judgnment
interest fromthe date of entry of Final Judgnent until
finally paid. This judgnent is entered jointly and
several ly.

5. Judgnent in favor of [appellant], Wlls Fargo
Bank, N. A, as Trustee, is hereby entered against
. . . Mchael C Konover, for fraudul ent transfer, under
Count 6 of the Third Anended Conpl aint, in the anmount of
$633,000 . . . together with pre—judgnment interest from
Novenber 22, 2002, of $104,466.20, and post—judgment
interest fromthe date of entry of Final Judgnent until
finally paid.

6. Judgnent in favor of [appellant] Wlls Fargo
Bank, N. A, as Trustee, is hereby entered against
. American Way Conmercial Associates Linmted
Partnership, for fraudulent transfer, under Count 6 of
the Third Anmended Conpl aint, in the anount of
$243,500 . . . together wth pre—judgnent interest
thereon from Novenber 22, 2002, of $40,190.12, and
post —j udgnent interest fromthe date of entry of Fina
Judgnent until finally paid. This judgnent is entered



jointly and severally with the judgnent entered in
par agr aph 5 hereof.

7. 1t is further ORDERED that the judgnent awarded
i n paragraph 1 hereof shall be credited with the proceeds
of any Trustee’s forecl osure sale which may be conduct ed
with respect to the D anond Poi nt Pl aza property securing
t he Di anond Poi nt Pl aza Limted Partnership i ndebt edness
made the subject of this action.

* % %

9. It is further ORDERED that for the reasons
stated on the record on August 24, 2005, [appellant]
[Wells Fargo] is not entitled to recover reasonabl e and
necessary attorneys’ fees incurred in connection wth
pur sui ng its cl ai ms for j udgment agai nst
[ appel | ees/ cross—appel l ants], Sanmis P.W, Inc., and
Wal —Mart Stores, Inc. pursuant to the Lease.

10. It is further ORDERED that for the reasons
st at ed on t he record on August 24, 2005,
[appel lant][Wel | s Fargo], has not nmet its burden of proof
for its clainmse to recover reasonable and necessary
attorneys’ fees incurred in connection with pursuing its
clainms for judgnents against . . . Dianond Point Plaza
Limted Partnership, Konover Managenent Corporation now
known as Peerless Corp., Oiole Commercial Associates
Limted Partnership, and D anond Point Managenent
Cor poration pursuant to the Dianond Point Plaza Limted
Partnership Prom ssory Note and rel ated | oan docunents,
and alternatively to No. 9 above, against . . . Sams
P.W, Inc. and Wl -Mart Stores, Inc.

11. As requested, the Court wll reserve judgnent

on [Wells Fargo’s] legal fees and expenses incurred in

the (inevitable) appeals.

The court denied Wells Fargo’s Motion to Alter or Anend the
judgnment denying the award of attorney’s fees. Each party filed
noti ces of appeal and amended notices of appeal after each judgnent
and anended judgnment entered by the court. Wl ls Fargo seeks

reviewof the court’s partial summary j udgnent order concerning the

Samis radius restriction and the court’s judgnent rejecting Wells
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Fargo’'s claimfor counsel fees and expenses. Samis and Wal —Mart
are chal l enging the court’s damages award agai nst themrelating to
the retail use and radius restriction violations. In D anond
Point’s cross—appeal, it contends that all judgnments against it

shoul d be reversed.

LEGAL ANALYSIS
I

Wells Fargo’s Appeal

Wells Fargo asserts that the court erroneously granted Sanis
notion for summary judgnment because Sanis violated the radius
restriction contained inits | ease when it opened another | ocation
at Golden Ring Mall, which was | ocated within seven nmles fromthe
D anond Poi nt store after the D anond Point | ocation went dark. In
its brief, Wlls Fargo argues that the

pl ai n and unanbi guous neaning of this provision of the
| ease is that the Sam s/Wal —Mart def endants cannot own,
operate or have a financial interest in any other stores
within 7 mles of the D anond Point store at any tine
during the termof the | ease. To interpret the | ease any
ot her way renders the | anguage of the radius restriction
surplusage and utterly defeats the purpose of the radius
restriction.



Radius Restriction

I n accordance with Maryl and Rul e 2-501(a)

Any party may nake a notion for summary judgnent on al

or part of an action on the ground that there is no

genuine dispute as to any material fact and that the

party is entitled to judgnent as a matter of l|law. The
notion shall be supported by affidavit if it is (1) filed
before the day on which the adverse party's initial

pl eading or notion is filed or (2) based on facts not

contained in the record.

Pursuant to Maryland Rule 2-501(f), a trial court

shal |l enter judgnent in favor of or against the noving

party if the notion and response show that there is no

genui ne dispute as to any material fact and that the
party in whose favor judgnent is entered is entitled to
judgnment as a matter of |aw.

An appellate court’s review of the trial court’s grant of
summary j udgnment invol ves the determ nati on of whet her a di spute of
material fact exists and whether the trial court was legally
correct. Redland Genstar, Inc. v. Mahase, 155 M. App. 72, 77
(2004). Upon review of an order granting a notion for summary
judgnent, appellate courts “nust determ ne whether the trial court
was legally correct” because the trial court decided an issue of
| aw, not fact. Maryland Cas. Co., et al. v. Lorkovic, 100 Md. App.
333, 354 (1994)(citing Beatty v. Trailmaster Prods., Inc., 330 M.
726, 737 (1993). Accord, B.G.E. v. Lane, 338 WM. 34, 43
(1995) (overruled on other grounds). W review the sane materi al

from the record and decide the sanme legal issues as the tria

court. Winmark Ltd. P’ship. v. Miles & Stockbridge, 109 M. App.



149 (1996) (j udgnent vacated on other grounds). Because we decide
the same issues of law as the trial court and have the sane
information fromthe record, our reviewof atrial court’s grant of
summary judgnment is de novo. ABC Imaging of Wash. v. Travelers
Indem. Co. of Am., 150 Md. App. 390, 397 (2003). As a threshold
i ssue, we nust first decide whether a genuine dispute of materi al
fact exists. de la Puente, et al. v. County Comm’rs of Frederick
County, 386 Md. 505, 510 (2005). Only if such a dispute is absent
will we proceed to review determnations of |aw and exam ne the
facts reflected in the pleadings, depositions, answers to
interrogatories and affidavits that were properly brought before
the court and any reasonabl e i nferences that nay be drawn fromthem
construed in the light nost favorable to the non-noving parties.
Id. (citations omtted). See also Sadler v. Dimensions Healthcare
Corp., 378 M. 509, 533 (2003); Remsburg v. Montgomery, 376 M.
568, 579-80 (2003).

“Mere speculation as to the possible existence of a factual
di spute will not defeat a nmotion for sunmary judgnent.” A.J.
Decoster Co. et al. v. Westinghouse Elec. Corp., 333 Ml. 245, 262
(1994) (citation omtted). |In contradistinctionto the duty of the
party noving for sunmary judgnment to carry his burden, the party in
opposition “‘rmust do nore than sinply show there is sone
net aphysi cal doubt as to the material facts.’” Id. (quoting
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S.

574, 586 (1986)).



In the case at hand, the parties filed cross notions for
sunmary j udgnent.

The | ease provisions at issue, which pertain to the radius
restriction, are listed under the Annual Rent subheading on the
| ease and provide as follows:

4. (G Subject to the other provisions of this
| ease, Tenant shall have the right to determ ne how any
store on the dem sed premses is to be operated, and to
di scontinue the operation of any such store, and to
operate stores in other locations which are in
conpetition with any such store. Subject to the other
provi sions of this | ease (i) Tenant reserves the right to
operate its busi ness whether on the dem sed prem ses, or
el sewhere, as it sees fit, and (ii) Landlord shall have
no express or inpliedright tointerferein the operation
of Tenant’s business, or conplain about or hold Tenant
liable for the manner in which Tenant’s business is
conducted. Nothing contained in this Article 4 shall be
deened to express or inply any obligation on the part of
Tenant to operate the dem sed prem ses in such a nanner
as to achieve Goss Sales sufficient to generate
Per cent age Rent.

(H) Tenant agrees that it shall not, during the term
of this lease, own, operate, manage or have any financial
interest 1in, any store or business located within a
radius of seven (7) miles from the Shopping Center and
similar to that then being conducted upon the demised

premises. |t shall also be a default hereunder if any
“Affiliate” (hereinafter defined) or any partner
of ficer, director or stockhol der of Tenant shall, during

the termof this | ease, own, operate, nmanage or have any
financial interest in, any store or business |ocated
Wi thin the aforenmentioned radi us and simlar to that then
being conducted upon the dem sed premses. . . .
“Affiliate” nmeans any person, firmor corporation which
controls or is controlled by the party in question, or is
controlled by the same person(s) or firn(s) or
corporation(s) as control the party in question. The
term “control” with respect to a corporation neans the
ownership of, and the right to exercise, nore than fifty
percent (50% of the total conbined voting power of al

classes of the capital stock of the <controlled
corporation issued, outstanding and entitled to vote for
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the election of directors, whether such ownership be

di rect or i ndirect through control of anot her

corporation(s) or firm(s).
(Enphasi s added.)

Wells Fargo asserts that the court erroneously granted Sanis
notion for summary judgnment because Sanis violated the radius
restriction contained inits | ease when it opened another | ocation
at Golden Ring Mall, which was |located wthin seven mles fromthe
D anmond Point store after the D anond Point |ocation went dark.

Wells Fargo’s interpretation of the l|ease restriction in
provision (H) is that “the phrase ‘then being conducted on the
dem sed preni ses’ unanbi guously refers to the earlier phrase in the
radius restriction clause, ‘during the termof this |lease.”” Wlls
Fargo contends that “[t]he |anguage ‘then being conducted on the
dem sed prem ses’ does not refer to specific nonent in time,” and
interprets the circuit court’s decision as concluding precisely
that. Wells Fargo maintains rather that the | anguage refers to a
“continuumin tinme” versus a specific nonent, “that being the tine
during which the lease is in effect, i.e., the termof the | ease.”
In Wells Fargo’s view, such an interpretation |limts D anond Poi nt
from circunventing the radius restriction by sinply closing one
store and opening another “down the street.” The provision
prohibits not only sinultaneous operations, but all operations
within the restricted area. Thus, the circuit court’s
interpretation in Wlls Fargo's view renders the clause illusory

and gives it a nmeaning not possibly intended by the parties.
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Inits reply brief, Well’s Fargo dism sses the interpretation
of the clause to nean no “conpeting” stores can be in the seven
mle radius as Sanmi s having done “what it declares to be forbidden
by the rules of contract construction.” In support, Wlls Fargo
cites paragraph 4(GQG supra and highlights | anguage stating “tenant
shall have the right. . . to operate stores in other |ocations
which are in conpetition with any such store.” The | ease does not
contain the word conpete or conpeting.

Wells Fargo further states that Samis interpretation renders
the phrase “during the term of this [|ease” neaningless and
nonsensi cal because Sanmis assigns the same neaning to it and the
phrase “then bei ng conducted.” When the termof the | ease expires,
there i s “no busi ness bei ng conducted” that could be simlar to any
business in the restricted area. Wells Fargo asserts that the
phrase “during the termof the | ease” nust be read to nodify “then
bei ng conduct ed upon the dem sed prem ses.” Thus, the word “then”
nodi fies the phrase “the termof the |ease.”

Counsel for Wlls Fargo, at oral argunent posited that there
are three possible outcones. One is summary judgnment for Wells
Fargo; two is affirmng the trial court’s decision; and three is
for the Court to find anbiguity and remand for further proceedings.

The pivotal point of contentionis the word “then.” It is the
position of Wells Fargo that “then” refers to “at any time during
the term of the lease,” and not to a specific nonent in tine as the

trial court “seem ngly concluded.” The tine period referred to by
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“t hen bei ng conducted on the dem sed prem ses,” according to Wells

Fargo, is unanbiguous. It refers to a continuumof tine which is
the time “during which the lease is in effect, i.e. “the term of
the | ease.”

Sami s agrees with Wells Fargo and the court, that the | anguage
of the lease is clear and unanbi guous. Samis posits that the
“provisions at issue should be interpreted as a matter of |aw.” The
| ease was negotiated fifteen years prior and, thus, according to
Samis at oral argument, there is no parol evidence that coul d shed
light on the intent of the parties. |[If the Court remands the case
for further proceedi ngs, according to Sanmi s, there are no wi t nesses
or evidence. Thus, an objective interpretation of the four corners
of the docunent is the only way to interpret the | anguage and Sani s
position.

Samis contends that Wlls Fargo “msinterprets the radius
restriction by readi ng express | anguage out of the | ease and out of
context.” Samis interprets Wells Fargo’ s construction as ignoring
t he | anguage “t hen bei ng conducted on the prem ses.” Sanis focuses
on the provision stating that the tenant shall not operate “any
store or business located within a radius of seven (7) mles from
t he Shopping Center and similar to that then being conducted upon
the premises.” (Enphasis in brief.) Samis contends that the
restriction has two parts that nust be considered: “(1) that the
all egedly offending store is within seven mles of the dem sed

prem ses; and (2) it nust conduct a business simlar to that then
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bei ng conducted on the dem sed prem ses.” Thus, according to
Samis, “[i]f there is no business then being conducted on the
dem sed prem ses, then another store within seven ml|es woul d not
violate the second requirenment of the restriction.” Sam s
concl udes that, givenits interpretation, Wlls Fargo woul d render
the second requi renment “superfluous” because a tenant would be in
breach of a twenty-year lease if it opened another store within
seven m | es regardl ess of whether there was any busi ness was bei ng
conducted on the dem sed prem ses.

The circuit court’s interpretation of the restriction did not,
in Sam s view, ignore the rules of contract constructi on because it
sinply read the plain |anguage in the |ease “harnoniously” such
that the words created a requirenment that two “conpeting” stores be
operating sinultaneously. According to Samis, that is a plain
readi ng of the | anguage in the |ease.

Sami s next contention is that Wells Fargo’s interpretation
requires the court to ignore the fact that the | anguage i s “part of
t he Annual Rent provisions regarding percentage rent.” Thus, read
in context, Samis contends that the restriction is to protect the
opportunity for rental percentage collection while the “D anond
Point store is open and operating.” Another store opened in the
radius would affect rental paynents because it would necessarily
detract from business and underm ne the annual sal es. Sani s
concludes that, once the Dianond Point Store closed, the point

becanme noot because there was no conpeting enterprise within the
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radius. Samis also posits that this argunent renders Wells Fargo’s
concern regarding circunvention of the clause and its being
i1lusory and wi thout nerit because, “[s]o long as the store is
operating, the clause remains in effect.”

Samis cites the Court of Appeals for the proposition that the
closing of the store was a “defined event in the future” that
rendered the contractual clause here noot. Ledingham v. Bayless
218 Md. 108, 116 (1958); Tyler v. Capitol Indem. Ins. Co., 206 M.
129, 137 (1955).

Finally, Sams disregards Well Fargo’'s assertion that the
court ignored the phrase “during the termof this |ease” because,
as defined, it neans the original termof the | ease so |long as the
| ease remains in effect. “Concomtantly, the phrase [] neans only
that the radius restriction cannot extend beyond the initial term
of the lease” or its termnation

It is well-settled that in regard to contract construction
principl es,

Contracts are interpreted “as a whole to determn ne

the parties’ intentions.” Odinarily, the terns of a

contract are construed consistent wth their usual

meani ng, unless it is apparent that the parties ascribed

a special or technical neaning to them

In ascertaining the parties’ intent, Maryland
follows the objective law of contract interpretation.

Thus, the court is required to “give effect to [the

contract’s] plain neaning,” without regard to what the
parties to the contract thought it neant or intended it

to nean. Generally, ®“'it nust be presuned that the
parties nmeant what they expressed.’” Therefore, the
““true test of what is neant is . . . what a reasonable

person in the position of the parties would have t hought’
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the contract neant.” “'If only one reasonabl e neaning
can be ascribed to the [contract] when viewed i n cont ext,
t hat meani ng necessarily reflects the parties’ intent.’”
In addition, “the parties to an agreenent are deened to
have contracted with know edge of existing law. . . .”

Wien a contract is clear and unanbi guous, “‘its
construction is for the court to determne.’” \Wether a
contract is anbiguous is a question of law, which is
subject to de novo review by an appellate court.
Contractual |anguage is considered anbi guous when the
words in it are susceptible of nore than one neaning to
a reasonably prudent person. A contract is not
anbi guous, however, nerely because the parties to it do
not agree as to its neaning.

Young v. Anne Arundel County, 146 M. App. 526, 585-87, cert.
denied, 372 WM. 432 (2002)(internal and external citations
omtted). See also Nat’l Union Fire Ins. Co. of Pittsburgh v.
David A. Bramble, Inc., 388 M. 195 (2005)(applying contract
interpretation principles to surety bonds).

We have considered the constructions offered by both parties
and, finding both interpretations to be reasonable, we shall refer
the matter to the circuit court to consider any extrinsic matters
which will provide context for a proper determ nation of what the
parties intended.

The court granted judgnent to Sanis and WAl —-Mart as a matter
of law finding that the restriction | anguage listed in subsection
(H was unanbi guous. The trial judge construed the |anguage
creating the restriction to nean that, “unless the doors of both
[Dianond Point and Golden Ring Mall] Ilocations were open for
busi ness and custoners were being served simultaneously, then and

only then would the radius restriction have been violated.”
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Contrary to the construction accorded by the court, as we see it,
the lease is anbiguous and Samis was not entitled to summary
j udgnent because there remai n genui ne di sputes as to material facts
inregard to whether the opening or closing of a store constituted
a violation of the restriction.

A |l ease contract, |ike any other contract, “is neasured by its
terms unless a statute, a regulation, or a public policy is
viol ated thereby.” Pacific Indem. Co. v. Interstate Fire & Cas.
Co., 302 Md. 383, 388 (1985)(citations omtted). The instrunent is
construed as a whole to determne the intention of the parties,

which is the entire reason for the analysis. 1d. (and citations

wi t hin). The trial court should exam ne the “character of the
contract, its purpose, and the facts and circunstances of the
parties at the time of execution.” I1d. (and citations wthin).

Wrds are accorded their ordinary and accepted neanings as a
reasonabl e prudent |ayperson would attach to them 1d

The Pacific Indemnity Court cited illustrations of both
anbi guous and unanbi guous contract terns. I1d at 389. Anbi guous

terms included the nmeaning of “occurrence,” and the meaning of

“coll apse.” 1d. at 389-90. Unanbi guous terns included the neani ng
of “loan” and the neaning of “loss by infidelity of an.
enpl oyee.” I1d. at 390. The inquiry is initially confined to an

anal ysis of the |anguage used and, if wunanbiguous, courts nay
construe contracts as a natter of |aw Id. at 389. If the

| anguage is anbiguous, then the court may consult extrinsic
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evidence to determne the parties’ intentions. Id. If in its
wei ghi ng of extrinsic evidence, the court finds disputed factual
i ssues, the construction of the contract is for the fact finder.
Id. Even if there are no disputed facts, the court may construe an
anbi guous contract. Id.

That the D anmond Poi nt Samis store went dark and did not serve
custoners, while the Golden Ring store, | ocated within seven mles,
remai ned open for business are facts that are material, we believe,
relative to whether there was a breach. The court found that,
under the lease, the two locations would have to be fully
operational to invoke the radius restriction. It was also
establ i shed that Sanmis is an active tenant at both | ocations. The
| ease gave Sanis the right to “determ ne how any store on the
dem sed premises is to be operated, and to discontinue the
operation of any such store,” but that right, and the fact that
Sami s took advantage of that right, is not inconsistent with the
conclusion, by a rational fact—finder, that Sam s nai ntenance of a
presence at both |ocations, wunder the I|ease, constituted a
violation of the radius restriction which provides that Sams
shoul d not “own, operate, manage or have any financial interest” in
any store within a seven mle radius “simlar to that then being
conducted upon the dem sed prem ses.” |In other words, a dispute
existed as to the material fact as to whether nmintenance of a
presence at both | ocati ons constituted ownership, etc. in any store

simlar to that being conducted. Wells Fargo, in our view,
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presented sufficient facts to denonstrate anbiguity as to whet her
a breach only occurred if there were conpeting businesses at the
two | ocations. (Operating or managi ng conpeting stores would not
prevent the ownership or financial interest in those stores. Sanis
cross—notion for sunmary judgnment, therefore, should have been
denied and the issue submtted to the trier of fact for
det erm nati on. W are thus constrained to reverse the court’s
entry of summary judgnent on the radius restriction issue and
remand the case for proceedings to allow extrinsic evidence as to

the neaning of “then” and resolve the anbiguity.

b. Attorney’s Fees Under the Sam’s Lease

Upon considering a request for attorney’'s fees, Maryland

courts adhere to the “American Rule,” which states that “attorney’s
fees are ordinarily not recoverable by a prevailing party in a
lawsuit . . . ‘[t]he general rule is that costs and expenses of
litigation, other than the usual and ordinary Court costs, are not

recoverable in an action for [conpensatory] damages. Hess
Constr. Co. v. Bd. of Educ. of Prince George’s County, 341 Md. 155,
159 (1996)(citations omtted; alterations in original). W have
previously noted that “[t]his is true whether the action seeking
fees sounds in contract or tort.” Chang v. Brethren Mut. Ins. Co.,
168 Md. App. 534, 552 (2006). |In sone instances, “a trial court
may award attorneys’ fees only in the unusual situation where the

trial court is authorized to award the prevailing litigant
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reasonabl e attorneys’ fees or where, as nore common, a contract
between the parties specifically authorizes attorneys’ fees.”
Maxima Corp. v. 6933 Arlington Development Ltd. P’ship, 100 M.
App. 441, 452 (1994)(citation omtted). See Chang, 168 MI. App. at
552 (explaining “[a]n exception to that general rule is when an
action is brought to enforce an insurer’s obligations under third
party liability provisions in a policy, and it is determ ned that
there is coverage.”)(citation omtted). Notably, “the question of

attorneys’ fees is a factual matter which lies within the ‘sound

di scretion of the trial judge and will not be overturned unless
clearly erroneous.’” Maxima Corp., 100 Md. App. at 452 (citations
omtted).

Wells Fargo argues that the court erroneously denied its
request for attorney’s fees in its litigation against Sanms for
| ease violations despite the provision in the | ease that Sami s was
to be responsible for such fees in case of default. The default
provi sions of the | ease provide, in pertinent part:

20. (A) If (i) Tenant shall default in the paynent
of any rent or sumof noney payabl e by Tenant to Landl ord
and if Tenant shall fail to cure said default within ten
(10) days after receipt of notice of such default from
Landlord, or (ii) Tenant shall default in the performance
or observance of any other agreement or condition on its
part to be performed or observed and if Tenant shall fail
to cure such default . . .; Landlord in addition to al
ot her renedies given to Landlord in law or in equity may
termnate this | ease, or without term nating this | ease,
termnate Tenant’s right of possession, and in either
event Landlord nay re-enter the dem sed prem sed by
| awf ul proceedi ngs and di spossess the Tenant.



(B) Tenant agrees to be liable for all rent and
ot her charges and suns due under this |lease for the
entire term which liability shall survive the
termnation of this | ease, the re—entry into the dem sed
prem ses by Landl ord, and the commencenent of any action
to secure possession of the dem sed prem ses. Landlord
shall have the right to maintain successive actions
against Tenant for recovery of all damages including,
without Ilimitation, said lost rental and other charges
and sums, and any expenses 1incurred by Landlord 1in
connection with obtaining possession of the demised
premises and in connection with any reletting, including,
without limitation, reasonable attorneys’ fees and
brokers’ fees, . . . . Notw thstandi ng anyt hi ng cont ai ned
herein to the contrary, Landlord shall have all other
rights and renedies available to it at lawand in equity.

* * *

(D) Al renedies avail able to Landl ord are decl ared
to be cumul ative and concurrent, and may be exerci sed at
one tine or at different tines. In all events, Tenant
shall be 1liable for all reasonable attorneys’ fees
Landlord incurs 1in exercising 1its remedies under this
Article 20, whether or not litigation 1is instituted.

(Enmphasi s added.)

The court, although having initially denied Samis notion for
sumary judgnment on this issue, |ater vacated that judgnent and
adopted Sanmis argunent that attorney’'s fees are generally not
awarded. Modre specifically, it concluded that, when subsections
(B) and (D) of the | ease were read together, Wells Fargo could only
receive attorney’'s fees when it attenpted to “obtai n possession of
the dem sed prem ses” after default. Because Wlls Fargo did not
seek to re—enter the prem ses at the Di anond Point Sanis store,
these provisions are inapplicable. W disagree.

The reasonable attorney’s fees referenced in subsection (B)

di scuss Samis liability for such fees after default and the right
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of the landlord, or Wlls Fargo to be substituted in the position
of the landlord and to seek counsel fees “in connection wth
obt ai ni ng possessi on of the dem sed preni ses and i n connection with

any reletting.” The general rule that bars attorney’s fees can be
altered with the specific |anguage contained in the lease. It is
apparent that Wells Fargo intended to expressly provide for the
collection of attorney’s fees.

The statenment within the | ease noting that the tenant woul d be
liable for all reasonable attorney’'s fees conports wth the
wel | —settled rule that, under the Anmerican Rule, attorney’ s fees
and expenses cannot be recovered by the prevailing party in an
action, unless the specific contract provisions such as the | ease
in the case at bar, permt such recovery. As a result, we are
satisfied that the court erred in ruling that Sanis was not |iable
for attorney’s fees. Wells Fargo directs the Court to section
20(D) of the |l ease for the proposition that Sams is |iable for al
reasonabl e attorneys’ fees that Wells Fargo incurs in exercising
Its renmedi es under the default section of the |lease. W agree.
Contrary to Sani s assertion, section 20(D) does not subsunme 20(A).
It is arenedy for Wlls Fargo under the Default provision of the

| ease.



c. Attorney’s Fees from Sam’s/Wal-Mart and Diamond
Point

After conducting an evidentiary hearing to consider Wlls
Fargo’s request for attorney’'s fees, the court vacated a prior
j udgnment and granted summary judgnment to Sanis and Wal —Mart, ruling
that they were not liable for attorney’ s fees. The court also
found that D anond Point was not liable for attorney’s fees. Wells
Fargo assigns error to these judgnents. We disagree with the
court’s ruling.

An action tried beloww thout ajury will be reviewed “on both
the law and the evidence.” M. Rule 8-131(c)(2006). Pursuant to
Rul e 8-131(c), we “wll not set aside the judgnment of the tria
court on the evidence unless clearly erroneous, and will give due
regard to the opportunity of the trial court to judge the
credibility of the witnesses.” Id.

In Maxima Corp., supra, Wwe explai ned:

In circumstances in which attorneys’ fees are

awar ded based on a contractual right, the losing party is

“entitled to have the anount of fees and expenses proven

with the certainty and under the standards ordinarily

applicable for proof of contractual damages.” Bankers

[and Shippers Ins. Co. of N.Y. v. Electro Enters., Inc.],
287 M. [641] at 661, 415 A 2d 278 [(1980)]. In Bankers,
the Court of Appeals reversed the trial court’s award of
only 30 percent of the total attorneys’ fees sought. The
Court remarked that:

the informal hearing conducted by the trial
court neither required any real proof of the
amount of the fees and expenses clainmed nor
provided Bankers with a realistic opportunity
to challenge those fees and expenses. ..
I nstead, the parties nerely submtted, prior
to the hearing, informal fee and expense
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petitions and made short, oral representations
at the hearing of the anmounts clainmed. On
remand, there should be a proper trial
regardi ng the damages incurred.

Id. at 661-62, 415 A 2d 278.

O her jurisdictions have delineated the detai
required and the quantum of information that the
prevailing party nust provide. The overwhel m ng
authority holds that (a) the party seeking the fees,
whet her for himherself or on behalf of a client, always
bears the burden of presenting evidence sufficient for a
trial court to render a judgnment as to their
reasonabl eness; (b) an appropriate fee is always
reasonabl e charges for the services rendered; (c) a fee
is not justified by a nere conpilation of hours
mul tiplied by fixed hourly rates or bills issued to the
client; (d) a request for fees must specify the services
performed, by whom they were performed, the time expended
thereon, and the hourly rates charged; (e) it 1is
I ncunbent upon the party seeking recovery to present
detailed records that contain the relevant facts and
conput ati ons under gi rdi ng t he conput ati on of charges; (f)
wi t hout such records, the reasonabl eness, vel non, of the
fees can be deternined only by conjecture or opinion of
the attorney seeking the fees and woul d therefore not be
supported by conpetent evidence. Kaiser v. MEPC American
Properties, Inc., 164 |I1.App.3d 978, 115 II1.Dec. 899,
902-03, 518 N E 2d 424, 427-28 (1987) (collecting
Il1linois case lawfor the foregoi ng propositions). Accord
Kinsey v. Preeson, 746 P.2d 542, 552 (Col.1987) (trial
court’s findings regardi ng award of attorneys’ fees were
i nsufficient where determ nation of reasonabl eness was
based on an affidavit submtted after trial and no
opportunity was provided to challenge the affidavit);
Sperber v. Penn Cent. Corp., 150 A. D.2d 356, 540 N. Y. S. 2d
877, 878 (1989) (absent evidence regarding specifics as
to the time and I|abor required, the record was
insufficient to determ ne reasonable attorneys’ fees);
see also Bosch Die Casting, Co. v. Lunt Mfg. Co., 236
[11.App.3d 18, 177 I11.Dec. 476, 482-83, 603 N. E. 2d 546,
552-53 (II1l.App. Ct.1992).

Once presented with these facts, the trial court
must still evaluate the reasonableness of the fees.
Again, the burden is on the party seeking recovery to
provide the evidence necessary for the fact finder to
eval uat e t he reasonabl eness of the fees. Maryl and courts
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consider a variety of factors including, but not limted
to, those delineated in Ml.Rule 1.5. Those factors are:

“(1) the time and | abor required, the novelty
and difficulty of the questions involved, and
the skill requisite to perform the |ega
service properly;

“(2) the Ilikelihood, if apparent to the
client, that the acceptance of the particular
enpl oynent will preclude other enploynent by
the | awyer;

“(3) the fee <custonmarily charged in the
locality for simlar |egal services;

“(4) the anount invol ved and t he resul ts obt ai ned,

“(5) the tinme limtations inposed by the
client or by the circunstances;

“(6) the nature and | ength of the professional
relationship with the client;

“(7) the experience, reputation, and ability
of the Ilawer or Ilawers performng the
services; and

“(8) whether the fee is fixed or contingent.”

Maxima Corp., 100 Md. App. at 453-55 (footnote omtted)(enphasis in
original).

Wel|'s Fargo presented testinonial and docunentary evi dence of
its attorney’s fees in litigation against Sam's, Wl -Mart and
D anond Point. |Its |ead counsel testified that the bills showed
al |l ocations of expenses to cross—appellants, while al so expl aini ng
that, during the organi zation of the bills, Wl ls Fargo deci ded not
to present a |line-by-line analysis of each tinme and expense entry.
At oral argunent before a panel of this Court, WlIls Fargo’s
counsel intimated that it woul d require 8,000 opi ni ons and j udgnent

calls whether the charges were to Sanis or D anond Point because
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they are not “black and white.” Wlls Fargo’'s counsel would be

required to go through the billings to nake such a determ nation
because there are multiple parties. Counsel for Wells Fargo
reasoned that a |I|ine-by-line analysis would have been too
ti me—consum ng and costly. The court, however, found it

“inmpossible” to fully consider Wlls Fargo’s fee request w thout a
| ine—by-line analysis and, therefore, denied counsel fees.
Al though Wells Fargo failed to properly provide a |ine-by-line
itemzation in its billing submtted to the court, the proper
remedy is not for the court to deny all of the counsel fees
request ed.

The conplexity of this case is evident. Wl ls Fargo has
successful ly argued that the D anond Point entities, Sanis C ub and
Wal —Mart have conmitted breaches of the subject |ease and nortgage
agreenents. Counsel for Wlls Fargo brought suit against the
cross—appel | ants based upon several |egal principles — breach of
contract, fraud, msrepresentation and waste - and spent
considerable tinme in presenting the cases agai nst Sanmi's, WAl -Mart
and Di anond Point. Wat Wlls Fargo ultimately presented to the
court, nevertheless, were legal bills totaling over $2,000, 000;
Wl l's Fargo sought paynent of the fees, however, by arguing that
Samis and Wal-Mart, collectively, and D anond Point were each
responsible for fifty percent of those fees, wthout specifying
which entities were responsible for what obligations. The trial
judge found that such an all ocati on was i nadequate i n assi sting her

to properly apportion the proper and reasonabl e fees.



The judge remarked that she found that the hourly rates
charged to Wl |l s Fargo’s counsel were indicative of counsel’s | evel
of expertise in the field and the “high | evel of
skill . . . required and necessary to present” Wlls Fargo’'s case.
She further found that the rates were reasonable and simlar to
rates of this region. The judge al so concluded that sone charges
were peculiar, for instance, expenses for several attorneys and
paral egal s attending depositions, secretarial overtinme, neals,
faxes, trips and descriptions of |egal services that were redacted
fromthe bill. The court’s ruling was an i nproper exercise of its
discretion in light of the substantial judgnent of approximtely
$23, 000, 000 awar ded agai nst Di anond Poi nt, and an anmount in excess
of $1.3 million awarded agai nst Sanis and WAl -Mart. The fee split
down the mddle, as suggested by Wells Fargo, however, was whol |y
I ncongruent.

Wl | s Fargo cites Myers v. Kayhoe, 391 Md. 188, 207-08 (2006),
for the proposition that, because the pertinent | ease and nortgage
agreenents executed by Sanmis and Dianond Point, respectively,
contai ned provisions for nandatory attorney’'s fees, the trial
court’s failure to award Wl ls Fargo fees that counsel docunented
constituted reversible error. In light of the court’s discretion,
the judge was within her authority not to render a pieceneal fee
awar d agai nst the cross—appel |l ants when the party seeking the fees
failed to specifically attribute the proper charges to the party
responsi bl e. The judge explained that she would have preferred a
i ne—by-l i ne accounting of the charges and should have asked for

one. The court’s statement was not intended to require a
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| i ne—by—-line accounting for each case that involves conplex
litigation and a request for attorney’'s fees. According to the
trial judge, however, additional details should have been provided
within the bills submtted by Wells Fargo. She concluded that it
was “inpossible” to calculate and fairly assess Wlls Fargo’s
charges and expenditures to Sami s, Wal - Mart and D anond Poi nt under
the circunstances. The court shoul d have conpelled Wlls Fargo to
resubmt the bills for which it sought paynment with a clearer
i ndi cati on of exactly what those charges represented.

On remand, bearing in mnd that the court has already
di scounted certain charges that it found not credible, Wlls Fargo
should item ze to the extent required by the court to enable the
court to exercise its discretion as to allocation of charges proven
to a certainty. Maxima Corp., 100 Md. App. at 453. Wells Fargo,
as the party seeking the fees, bears the burden of presenting
evi dence sufficient for the trial court to render a judgnent as to
t heir reasonabl eness. 1d. Wlls Fargo “nust specify the services
performed, by whomthey were performed, the tine expended thereon,
and the hourly rates charged” for the trial court to consider
al l ocati ng paynent. Id. Wthout detailed records, the tria
court’s determnation of the reasonableness of the fees is
acconplished only by conjecture or opinion of WlIlIls Fargo, and
woul d thus not be supported by competent evidence. Id. at 454.
Even after subm ssion of the docunentation of fees, the court nust
determ ne the subm ssion’s reasonabl eness according to the factors

listed supra. Id.



We shall briefly address Samis and WAl -Mart’s sixth question
concerni ng whether the court erred in granting sunmary judgnent to
Samis and Wl - Mart and whether it was harm ess. Samis and Wal —Mart
argue that, if we conclude that the court erred in granting sunmary
judgment in their favor on the i ssue of attorney’s fees pursuant to
the lease, it was harnl ess inasnmuch as Wlls Fargo failed to neet
its burden of attributing reasonable and necessary fees to the
claims against Samis and Wal-Mart. We have concluded that the
court erred as to attorneys fees to Wlls Fargo; a harm ess error
anal ysi s i s unnecessary because the court will reconsider on remand
the contentions of Wells Fargo and apply the factors stated supra
in determning the proper awards of attorney’s fees. Thus, Sams
and Wal -Mart’'s contentions as to the line-by-line analysis wll be
alleviated. The court will determ ne reasonable attorney’'s fees
fromrecords that substantially conply with the obligations stated

supra.

II

Sam’s and Wal-Mart’s Cross—-Appeal

Because we have addressed Sanmis and Wal-Mart’s first, fifth
and si xth questions under section |, we turn to the second, third
and fourth questions of their cross—appeal. Sanmis and Wal —-Mart,
respectively, and as individual entities, dispute the court’s
rulings regarding the damage awards inposed by the court after

finding that Samis had violated the retail use restriction and the



radi us restriction. Wal —Mart al so contends that, because it was
“not a party to the subject |ease or an express assignee of the
| ease,” it could not be held liable for breaches of the |ease to

which Sanmis, a separate entity, was a party. W disagree.

a. Restriction Breaches and Damages

Subsection 8(A) of the Lease, titled “Use of Dem sed Prem ses
and Shopping Center,” states that Sanis, as the tenant, “shall not
be required to operate any business within the dem sed prem ses,
but if Tenant is open for business the dem sed prem ses shall only
be used for lawful retail and shopping center purposes. ”
Subsequent to the Dianond Point Sanmis store closing, Wal-Mart,
listed as Licensor and holder of a “leasehold interest” in the
former Dianmond Point Sanmis premises, entered into a Revocable
Li cense Agreenent with The Wre Productions, Inc. (The Wre),
permtting The Wre to occupy the premses for the follow ng
pur poses:

(a) constructing sets for notion picture/television

series, (b) photographi ng and recordi ng scenes for notion

picture/tel evision series, (c) maintaining production

of fices and (d) creating a post production facility.

Wal - Mart retained the power to revoke the license if The Wre
used the premses for any other purpose wthout obtaining
perm ssion fromWl -Mart. The Agreenent, comrenced on Novenber 1

2002, expired on Cctober 31, 2003 and contained an option for The

Wre to extend the Agreenent for two one-year options. The Wre
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was a tenant, according to the court’s Findings of Facts, from
“Novenber 2002 and continuing through April 2005.”

Concerning the conputation of damages resulting from |ess

profits, we have previously expl ained that
it is not necessary to show these anbunts wth
absolute certainty. . . . Courts have nodified the

“certainty” rule into a nore flexible one of “reasonabl e

certainty.” In such instances, recovery may often be

based on opinion evidence, in the |legal sense of that

term from which liberal inferences may be drawn.

General ly, proof of actual or even estimted costs is al

that is required with certainty.

GAI Audio of New York, Inc. v. Columbia Broadcasting Sys., Inc., 27
Ml. App. 172, 200 (1975)(citation and quotation marks omtted).

At the outset, we address Sanis allegations that the court
erred by using the incorrect standard and finding that the retail
use restriction violation was not the proximte cause of $1.25
mllion in damges. W agree with Wlls Fargo that Sams
m sconstrues damages for breach of contract with the proof of
damages required for a tort action. In a lead paint injury case,
we reiterated that “[i]n general, a plaintiff nmay recover only
those damages that are affirmatively proved wth reasonable
certainty to have resulted as the natural, proximte and direct

effect of the tortious msconduct. . . . Were the conduct of a

def endant was a substantial factor in bringing about the suffering

of an injury, such conduct will be deened to have caused the
injury.” Bartholomee v. Casey, 103 ™. App. 34, 56
(1994) (citations and quotation marks omtted). Because Wells



Fargo’s case against Samis and Wal —-Mart was based upon breach of
contract, the court was not required to use a proxinmte cause
anal ysis to determne the rel ati onshi p between Sanmi s and Wal - Mart’s
breach of the retail use provision and the damages suffered by
Wl |'s Fargo. There was thus no error insofar as the court’s
anal ysi s was concer ned.

The court found that The Wre’s presence at the fornmer D anond
Point Samis Club store violated the retail use provision and held
Sanis and WAl -Mart jointly and severally liable for $1.25 mllion
i n damages. There is credible record evidence fromwhich the tria
judge could draw inferences to support the finding of the breach
and the $1.25 mllion judgnent in damages against Sanis and
Wal —Mart as a result of that breach.

The judge heard testinony fromexpert and | ay w tnesses, who
testified to the harmsuffered by D anond Point as | andlord and, in
turn, Wells Fargo as Dianond Point’s nortgage |ender because the
dem sed prem ses, previously held and occupied by one of the
|argest retailers for the Center, was now being used by an
unaut hori zed tenant not involved in retail business. The tria
judge specifically credited the expert testinony of WIIliam Thomas
Bai rd, who was qualified as an expert in the field of managenent,
| easi ng and mar ket i ng of commerci al shoppi ng centers; his testinony
was noted as part of the court’s Findings of Fact and Concl usions

of Law. When questioned about hi s opi nion concerning having a dark



store in a shopping center contrasted with the presence of a
non-retailer, Baird stated:
Non—conform ng use that is worse. The owner put in

a non-retail use. The probability of ny being able to

participate in a vibrant center is dimnished, even

though other stores there with a |ease, that is worse.

But the worse that | have every [sic] seen, just about

the worse | have ever seen is to have sonething |i ke The

Wre there presenting such an unattracti ve negative face

to prospective tenants and shoppers that a prospective

tenant is going to hope to sell to.

Baird al so believed that the fact that The Wre occupi ed t he space
“aggravate[d]” the rate of vacancy currently at Dianond Point
Center.

Addi tionally, Neil Denthick, testifying as an expert for Wells
Fargo, stated that, in his opinion, D anond Point was “inpair[ed]”
by the retail wuse breach because The Wre's presence as a
non-retail entity made Di anond Point’s ability to relet the vacant
spaces to prospective retailers difficult. Denchick opined that
“The Wre inthere is going to deter the desirability of any tenant
to nove into the Ames space.” Because the space occupi ed by The
Wre was not being utilized as retail space, he attested, it “was
not attractive to people comng in to shop having a non-retail use
in there.”

Sami s experts also testified as to the manner of cal cul ating
damages, assum ng the breach caused danages. They al so countered
Wells Fargo' s experts, asserting that the dark Sami s | ocation was

just as damaging to Dianond Point’s ability to relet the prem ses

as having the space occupied by a non-retail entity. The trial
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judge, sitting as the trier of fact, weighed and bal anced the
credibility of each witness’s testinony. The court’s findings,
extracted from the evidence before it, were not erroneous or
unsupport ed. Patently, the testinony established reasonable
certainty as to the cause of damages to Wlls Fargo as a result of
the retail use breach

We also reject Sanmis contention that the court’s judgnent
requires reversal because the court anended its findings regarding
damage to Dianond Point and the inpact of the vacant Anmes space.
The court initially stated under f 288 of the Factual Findings that
It was “unable to find that the presence of The Wre has caused
D amond Point damage by effectively preventing the former Anmes
space frombeing rel et based on the reletting of Anes vacant spaces
in other shopping centers.” After hearing and considering
additional testinony with respect to the closing of several Anes
| ocations within the area, the court anended Y 288, ruling that it
was “unable to find that the presence of The Wre has prevented t he
former Ames space frombeing relet based on the Ares vacant spaces
in other shopping centers in the trade area.” It is evident from
the nodification that the trial judge was convinced that the
non-retail use permtted by Sanis and WAl -Mart damaged Di anond
Poi nt and Wl ls Fargo, regardl ess of whether the Ares space could
be relet. There is no clear error in these findings, in our

opi nion, that would warrant reversal



W simlarly hold that the findings concerning danmages
assessed for Samis breach of the radius restriction as a
consequence of the opening of the Port Covington Sami s |ocation,
were not clearly erroneous, nor was the award of damages an abuse
of the court’s discretion. The D anond Point Samis Cub store and
Samis Club store in Port Covington were |located within a seven mle
radi us® during the nonths of May, June and July of 2002, when both
stores were al so open for business. After ruling that a breach of
t he provision had, in fact, occurred, the danages to Di anond Poi nt
and Wells Fargo were apparent; the calculation of the subject
damages, however, was not as clear

The court expressly rejected Wlls Fargo’s argunent that the
accur ate neasure of damages shoul d have consi sted of Sam s expected
profits for the Port Covington Samis C ub, “neasured by the gross
sales there.” |Instead, the court ruled:

311. The sales at Port Covington could be treated

as sal es exceeding the percentage rent threshold in the

Sami s Lease. Under Section 4(C) of the Sanis Lease,

Samis was required to pay 3/4% of all sales above $75

2}L$ion, by reference to the fornmula provided in Section

312. Applying that formula, $56, 260. 86 woul d be due
as percentage rents. The Court therefore makes the

3Sam s posits that, because the stores were separated by 6. 875
mles and the Patapsco River, that the breach is not too
significant, given the proximty to the seven mle restriction. W
however, agree with the trial court followng the letter of the | aw
or, in this case, the |language contained in the |ease, which was
not subject to any elasticity to accommbpdat e anot her store | ocation
that nearly conported with the restriction
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finding that the damages due Wel |l s Fargo for Sami s breach
of the Radius Restriction are $56, 260. 86.

(Exhibit references omtted.)

The court pointed to the conparison between the rents that
woul d be due and owi ng under the |ease had Sanis adhered to the
radi us restriction, as opposed to focusi ng on expected or schedul ed
profits. In light of the |ease provisions and the relationship
anong the parties, we conclude that the court’s neasure of damages

was proper and well within its discretion.

b. Wal-Mart’s Liability Under Sam’s Lease

In its brief, Wal-Mart argues that, because Sanmis is a
“separate, validly formed and exi sting corporate entity who was the
express assignee of the Makro | ease” and it was not a party to the
| ease with Di anond Point, it should not have been held liable for
breaching the retail use provision of the |ease. The evi dence
bef ore the court neverthel ess properly persuaded the fact finder to
conclude differently. The court referred to the subject |ease
noting that Samis, as tenant, was to remain “primarily liable” for
any breaches of the | ease and the danages resulting froma breach
“notwi t hstandi ng any assignnent.” The court noted that, under
section thirty-eight of the |ease, D anond Point should have
received witten notice of Wal-Mart’s intent to assign the |ease
for the dark Sanmis Club |ocation to The Wre, and that the notice

shoul d have included “[the assignee’s] intended use of the dem sed
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premses. . . .” The section also provided that “no such use [by
t he assignee] may violate the provisions of [the Use Restriction]
or any other provision of this |ease. ”

Nei t her Wal - Mart nor Sami s notified D anond Poi nt of the | ease
assignnent. Additionally, inasnmuch as Wal -Mart clains that it was
not an express assignee under the |ease,* its License Agreenent
with The Wre suggests ot herwi se, based upon the court’s foll ow ng

factual findings, which were supported by the evidence:

258. Licensor is defined as Wl -Mart Stores, Inc.,
one of the defendants naned in this |awsuit.

259. Under the terns of the License, The Wre is to
pay and has paid Wal -Mart $53, 157.75 per nmonth in rent
si nce Novenber, 2002.

* k% *

‘Wl -Mart cites Scott v. First Nat’l Bank, 224 M. 462, 468
(1961) and Brooks v. Mitchell, 163 Md. 1 (1932) for the proposition
that gratuitous and constructive assignnents, the type of
assignnent it argues occurred here, are unenforceable in Maryl and.
Wal -Mart’s reliance on these cases is msplaced in that in Scott,
the Court of Appeals applied Connecticut law to rule on an
assi gnment of one—hal f of an expectancy froman estate where there
was no contract or docunent to enforce the assignnent. In Brooks
163 Md. at 3, the Court dealt w th whether

a gift causa mortis of a deposit in a savings bank can be
effected by the nere delivery to the donee of the
passbook issued by the bank to the donor as evidence of
his title to the same, where the donor sufficiently
i ndicates an intention of assigning or transferring the
fund to the donee but executes no witten order for the
transfer or assignnment thereof.

Wal - Mart’s agreenent, coupled with the authority it exercised in
its dealings with The Wre after the subtenancy comrenced, was
sufficient to find that an assi gnment had occurr ed.
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263. In all, The Wre has been a tenant for 30
nont hs .

* k% *

268. Since at | east January of 2003, shortly after
Wl -Mart signed the License agreenent with The Wre,
Wal -Mart, not Samis, has paid all nonetary obligations
under the Sami s Lease, including base rent, commobn area
mai nt enance costs, taxes, and insurance.

269. Wl —Mart has col | ected $1, 647, 890. 25 i n rent al
paynments from The Wre through May 2005.

(Exhibit references omtted).

The court also found that it was undi sputed that

Sam Har per, who was responsi ble for signing up The Wre,

is a Wal —Mart enpl oyee; he presented a proposal to the

Wal - Mart Realty Conmittee which authorized The Wre as a

subtenant; Wal-Mart signed the License as the |icensor

stating it held a |l easeable interest in the prem ses; the
letter amending the License agreenent was signed by

Wal —Mart ;

(Exhibit references omtted.)

Based upon this credible evidence, we conclude, as did the
trial court, that “Wal —-Mart expressly assuned and has exercised
the obligations and accepted the benefits of a Tenant under the
Sami s Lease.” (Enphasis added.) Accordingly, the court did not
err in finding that both Samis and Wal - Mart were tenants under the
| ease between Di anond Point and Samis, resulting in both entities

being jointly and severally |liable for damages to D anond Poi nt and

Wl |'s Fargo.



III

Diamond Point’s Cross—Appeal

Havi ng considered the trial court’s denial of attorney’ s fees
to Wl I s Fargo, we now address Di anond Poi nt’ s remai ni ng questi ons.
Di anond Point argues that all judgnents against it should be
reversed because of several erroneous findings by the court.
D anmond Point asserts that it made no msrepresentations and,
accordingly, Wells Fargo is not entitled to recourse liability. It
al so contends that it was entitled to keep the rents and that the
court erred in finding that M chael Konover fraudulently converted
t he sane. D amond Point challenges the court’s findings with
respect to the court’s determnation that its actions constituted

waste and its calculation of the respective awards of damages.

a. Findings of Fraud, Misrepresentation and Gross
Negligence

D anond Poi nt argues that the court conmtted reversible error
in finding that D anond Point commtted fraud, gross negligence and
that it msrepresented material information to Pinnacle and Pai ne
Webber, Wells Fargo’s assignors, concerning the tenancy status of
the Di anond Point Sanis Club | ocation before the parties agreed to
the refinancing | oan. D anmond Point contends that no carve out
recourse liability exists in that D anond Point did not

m srepresent any facts and that Wells Fargo was not injured as a
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result of any of the alleged m srepresentations. It also clains
that it could not have been |iable because neither Pinnacle nor
Pai ne Webber relied on the alleged m srepresentations. W see it
differently.

Under the Recourse (bligations section of the Anended and
Restated Mortgage Security Agreenent (Amended Mrtgage), T 55
provides, in pertinent part:

. The [non-recourse] provisions of this
par agraph shall not . . . (vi) constitute a wai ver of the
right of [Wlls Fargo] to enforce the liability and
obligation of [D anmond Point], by noney judgnent or
otherwise, to the extent of any |oss, damage, cost,
expense, liability, claimor other obligationincurred by
[Wlls Fargo] (including attorneys’ fees and costs
reasonably included) arising out of or in connection
with .

(A) fraud or intentional msrepresentation by
[ Di anond Point], or any Guarantor in connection wth the
Loan;

(B) the gross negligence or willful msconduct of
[ Di anond Poi nt] .

Days prior to the closing on the subject refinancing | oan for
$15.3 nmillion between Dianond Point and Pinnacle, Steven Abney,
Executive Vice President of D anond Point, signed the “Certificate
of Borrower,” where D anond Point as Borrower affirned that it knew

of nothing involving the Loan, the Mortgage
Property, [Diamond Point] or [Dianmond Point’s] credit
standing that may reasonably be expected to (a) cause
private institutional investors to regard the Loan as an
unaccept abl e investnment; (b) cause the Loan to becone
del i nquent; or (c) adversely affect the Loan’s value or
mar ket abi lity.

13. No Change in Facts or Circunstances, Al |
information set forth in the application for the Loan
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submtted to [Pinnacle] . . . and in all financial
statenents, certificates and ot her docunents submtted in
connection with the Loan Application or in satisfaction
of the terms of the Loan Commitnent submitted to
[Pinnacle], is accurate, conplete and correct in al
mat eri al respects. There has been no adverse change in
any condition, fact, circunstance or event that would
make any such information inaccurate, inconplete,
i ncorrect, or otherw se m sl eadi ng.

* * %
21. Leases. . . . As of the date hereof,
.o (vii) except as otherwi se provided in the rent
roll, all Rents due and payabl e under each Lease have

been paid in full and no said Rents have been paid nore
than one (1) nonth in advance of the due dates
thereof; . . . (iX) with respect to any commercial tenant
of the Mortgaged Property, [Diamond Point] has no
knowledge of any tenant’s intention or notice to vacate
the premises and/or cease the payment of rent thereon.

* * %

27. Representations and Warranties True. Each and
every representation and warranty contained herein and
which is within [] [D amond Point’s] reasonabl e control,
wWill remain materially true and correct at all tinmes from
the date hereof wuntil the Loan is repaid in full in
accordance with its terns. In the event that any
representation or warranty contained herein becones
untrue, in whole or in part, after the date hereof,
[Dianond Point] will so advise [Pinnacle] in witing
I medi at el y.

(Enphasi s added.) The | oan between Pinnacle and Di anond Poi nt
cl osed on June 2, 2000, after R chard Liljedahl, a Senior Vice
President for D anond Point entity Konover Managenent Cor porati on,
had signed the Borrower’s Certificate and Consent, certifying that
the statenents and representations it nmade in the Anmended Mortgage

and Certificate of Borrower were “accurate and conplete.”



The critical question before the trial court was what was
di scovered with respect to imm nent vacancies, by whom and when?
More specifically, did D anond Point know that Samis intended to
vacate its space prior to signing the loan with Pinnacle and did it
share that know edge with Pinnacle? Despite its argunents to the
contrary, the evidence denonstrates that Dianond Point had
knowl edge of this nmaterial fact and failed to disclose that
information to its nortgage |ender. See Carozza v. Peacock Land
Corp., 231 M. 112, 121 (1963)(explaining “[i]n a business
transacti on, reliance upon a msrepresentation of fact,
intentionally m srepresented or otherwise, is justifiable only if
the fact msrepresented is material. A fact is material if its
existence or nonexistence 1s a matter to which a reasonable man
would attach importance in determining his choice of action in the
transaction, or the maker of the misrepresentation knows that its
recipient 1is 1likely to regard the fact as important although a
reasonable man would not so regard it.”)(enphasis added).

Liljedahl and Vice President of Konover Capital Advisors

Susan Larkin,® on behalf of D anond Point, contacted prospective

°0X note, the trial judge made the following finding
concerning the credibility of certain witnesses, stating:

The Court finds the followng wtnesses were
notivated to tell a story in a way that mnekes their
version of the events unreliable: Sam Harper, Richard
Li | jedahl, Susan Larkin, James Ainsworth and M chael
Konover . To the extent that the testinony of these
witnesses conflicts wth the testinmony of other

(conti nued...)
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|l enders to arrange refinancing in the sumrer of 1999. Lehman
Brot hers Hol dings Inc. (Lehman Brothers), a nortgage broker wth
whom Dianond Point entities had other [|oans, was one of the
conpani es cont act ed. In August of 1999, Lehman Brothers had
| earned, after visiting the Wal-Mart website, of Wal-Mart’s
attenpts to sublease the Sanis Club location at D anond Point.
Larkin testified that Lehman Brot hers al so contacted Wal —Vart about
the information and was told by “sonmeone” at Wal-Mart that “they
were planning to close the store in Novenber of 2000.” Lar ki n
expressed her concern upon receiving this news, stating that she
contacted Liljedahl, R chard Cohen, head of her conpany’s
devel opnent group and several other executive-level personnel

affiliated with D anond Point by way of electronic mail.®

°(...continued)

Wi t nesses, the conflicting testinony of these w tnesses
IS rejected.

®During the trial, Larkin related the foll ow ng:

Q You sent it to Mke Goman. Wio is Mke Goman?

A CEO, | think.

Q O Konover Capital?

A No. O the whol e organi zati on.

Q The whol e organi zation. All of the Konover entities
general | y?

A That may not be exactly his title but he was up there.
QA Dbig-wig [sic]?

(continued. . .)



Subsequent to the denial of D anond Point’s application by
ot her brokers, Dianond Point contacted Pinnacle. Although D anond
Point clains it conveyed the circunstances surrounding Sams
tenancy to Charl es Chanberlin, an executive with Pinnacle, thereis
no credi bl e evidence, as found by the trial court, to denonstrate
t hat such an exchange took pl ace.

It is axiomatic that facts which are discovered that indicate
that one of the anchor tenants of a shopping center may vacate are

material to a conmmercial |ender’s decision to approve a | oan. The

5(...continued)
A Yes.

Q And Alan Smth, who is he?

A Al an was al so i n our devel opnent group, a seni or person
i n our devel opnent group.

Q John Anderson, who was he?
A Al so a senior person in our devel opment group.
Q And Evelyn Ramira, who was she?

A She was a leasing representative working for Konover
Leasi ng, an i n—house person who handl ed | eases.

Q And you sent the e-mail to Rick, your boss, right?

A Yes.

Q. . . imediately after you sent it you decided there
was anot her person you needed to send it to and that was
Lawrence Merlin, is that right?

A Yes

Q And who is Lawence Merlin?

A He was our in-house counsel.
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evi dence contained in the record does show, however, that severa
D anond Poi nt personnel knew of Sanis plans, regardl ess of whether
t hey consi dered the runored plans of Sami s to vacate the space nere
specul ation or a probability that Sami s would vacate the space.
The knowl edge of an agent is attributable to the principal. See
Duckworth v. Bernstein, 55 Md. App. 710, 722, cert. denied, 298 M.
243 (1983)(noting “[w here an agent acquires know edge in the
course of his agency, and has no personal interest in the
transaction adverse to the interest of the principal, the agent’s
know edge is ascribed to the principal.”)(citation omtted).
Di anmond Poi nt knew of Sami s plans nont hs before Pinnacle closed on
the loan and agreed to assign the loan to Paine Wbber for
fi nanci ng. Pinnacle, however, was never informed of these plans
before the loan was consummated, nor was Paine Wbber or its
assignee, Wlls Fargo, in clear violation of Dianond Point’s
guarantees wunder its Certificate of Borrower and Borrower’s
Certificate and Consent.

D amond Point avers that there was no msrepresentation
because the fact that Pinnacle's representative, Chanberlin, was
informed of Samis plans to vacate is a circunstance covered by the
i ntroductory | anguage of the Certificate of Borrower, which states:
“In addition to all other representations, warranties and

covenants. Having already rejected the argunent that
Chanberlin knew of Sanmis plans, D anond Point’s assertion fails.

W al so reject Dianond Point’s contention that, because the cl osing
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and relocation of the Sams Club store were not approved until
nmonths after the parties closed on the l|loan, there was no
m srepresentation. Par agraph twenty-one of the Certificate of
Borrower required that Dianond Point certify that it had no
knowl edge, as of late May 2000, of “any tenant’s intention or
notice to vacate the premses. . . .~

The final decision and action on Samis part to relocate its
store is certainly definitive, but were not the events which
triggered the obligation inposed by the contract to put Pinnacle,
as the lender, on notice of an immnent vacancy. The court
di scussed how the evidence revealed that Sanis plan to vacate was
nore than a runor and had, in fact, been in the conpany’s plans
since 1998. Even if Sanis plans were only a “runor” when D anond
Point learned of the forner’s plan, the “runor” conveyed Sam s
intent to vacate the prem ses, a critical fact not disclosed to
Pi nnacl e.

In addition, there is evidence that D anond Point continued to
uncover information about Samis before closing on the |oan in June
of 2000. Larkin emailed Liljedahl that R chard Cohen, an enpl oyee
of a Dianond Point affiliate, contacted Wal -Mart and was told by a
Wal - Mart representative that Sanmis planned to vacate the D anond
Poi nt | ocation within the next one to two years. As noted, neither
the Lehman Brothers comunication, nor this information, was
f or war ded to Pi nnacl e. Di screditing Di anmond Point’ s

characterization of Sams plans as runors and the February email as

- 56 -



a “thin reed” wupon which the court based its findings of
m srepresentation is the fact that D anond Point continued to
I nvestigate the information, which further denonstrates that
Di amond Poi nt was concerned about the status of Samis tenancy at
the Center, as one would also expect Pinnacle, had it been so
i nf ornmed.

D anond Point clains that the court erred in finding that it
wi t hhel d other material i nformation fromPi nnacl e and Pai ne Webber ,
i.e., the Center was placed on a Performance |nprovenent Plan in
April of 2000 because 140, 020 square feet was at risk, with notes
speculating as to Sami s closing. In its brief, D anond Point
criticizes Wlls Fargo for failing to present evidence that
“knowl edge of the Performance |nprovenent Plan woul d have caused
Pi nnacl e not to nake the | oan or change any |loan terns.” The fact
that the Center was on an inprovenent plan does not conpel the
conclusion that the finding is erroneous. As interesting as it nay
have been to Pinnacle, the court was focusi ng on why the Center was
listed on the plan. The basis, for any reasonable fact finder
constitutes a material fact that should have been discl osed.

D anond Point also challenges the court’s finding that the
Lehman Brothers’ information on Wal-Mart listing the Sami s space
for subl ease and the decision of Lehman Brothers to deny financing
constituted material information. Lehman Brothers’ denial was

based on facts regarding Sam s status as an anchor tenant at the



Center; patently, it was material to Lehman Brothers’ eval uati on of
the refinancing application submtted by D anond Point.

Finally, D anond Point insists that the court shoul d not have
granted recourse liability to Wlls Fargo because it did not prove
that the damages it suffered arose fromthe carve outs under § 55
concerning fraud and m srepresentation. W di sagree.

The fact that Samis planned to close was a fact material to

the value and marketability of Pinnacle' s refinance | oan. The
evi dence denonstrat es t hat this vital i nformati on was
m srepresented and kept from Pinnacle and Pai ne Webber. In |ight

of the fact that the record shows that at |east two | enders woul d
not refinance the |oan because of uncertainty surrounding Sanis
tenancy, it is telling that, during the nonths that Pinnacle and
Di anmond Point were negotiating, there was little public discussion
about Samis status at the Center until after the parties closed on
the I oan. Had Pinnacl e and/ or Pai ne Webber known or been appri sed
of Samis planned departure fromthe Center, it is unlikely that
Di anond Point would have approved the | oan. Di anond Point’s
om ssions and m srepresentations about its anchor tenant, Sanis,
inmpaired the collateral for the $15.3 mllion obligation. The
bal ance of the loan, plus the applicable interest conputations,
totaling $22,862,399.66, constitute the proper «calculation of
| osses and damages suffered as a result of the m srepresentations

and/or gross negligence in making its |oan application. The



court’s award of damages resulting from carve out liability was

proper.

b. Collection of Wells Fargo Rent

Accordi ng to D anond Point, the court erred when it rul ed that
Wl ls Fargo was not required to demand rent fromit and concl uded
that the amount of $633,000 represented rents that were to go to
Wells Fargo. Dianond Point also posits that the court committed
error by finding that the funds were fraudulently transferred. W
are persuaded by t he unanbi guous and pl ai n neani ng of the pertinent
docunents and the evidence before the court that it did not err.

D anond Point’s Assignnment of Lease and Rents (Assignment) to
Pi nnacl e, subsequently assigned to Pai ne Webber and Wl ls Fargo,

provi ded:

1. Present Assignnent. [Di anond Poi nt as] Assignor
does hereby and unconditionally assign to [Pinnacle]
Assignee Assignor’s right, title and interest in all
current and future Leases and Rents it being intended by
Assignor that this assignnent constitutes a present,
absolute and unconditional assignnment and not an
assignnent for additional security only. . . . Assignee
grants to Assignhor a revocable license to operate and
manage the Mortgaged Property and to collect the Rents.
Assignor shall hold the Rents, or a portion thereof
sufficient to discharge all current suns due on the Debt
for use in the paynment of such sums. Upon an Event of
Default (as defined in the Mortgage), the license granted
to Assignor herein shall be automatically revoked by
Assignee and Assignee shall immediately be entitled to
receive and apply all Rents, whether or not Assignee
enters upon and takes control of the Mortgaged Property.
Assignee 1s hereby granted and assigned by Assignor the
right, at its option, upon the revocation of the license
granted herein to enter upon the Mortgaged Property .
to collect the Rents. Any Rents collected after the
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revocation of the license herein granted may be applied
toward payment of the Debt in such priority and
proportion as Assignee, 1in 1its discretion, shall deem
proper.

(Enmphasi s added.)
Regardi ng events of default, the Amended Mortgage stated:

20. Events of Default. The Debt shall becone
i mredi ately due and payabl e at the option of [Pinnacle]
Mor t gagee, wi t hout notice or demand, upon any one or nore
of the follow ng events (“Events of Default”):

(a) If any portion of the Debt is not paid on or
before the fifth (5th) day after the same is due;

(b) I'f any of the Taxes or Gt her Charges is not paid
when the sane is due and payable .

(c) If the Policies are not kept in full force and
effect, or if the Policies are not delivered to Mrtgagee
upon request;

* k%

(e) If any representation or warranty of [D anond
Poi nt], or of any person guarant eei ng paynent of the Debt
or any portion thereof or performance by [ D anond Poi nt]
of any of the terns of this Mortgage . . . nmade herein or
in an [sic] such guaranty, or in any certificate, report,
financial statement or other instrunment or docunent
furnished to Mrtgagee shall have been false or
m sl eading in any material respect when nmade;

“Rents” under the Assignnment are defined as

all accounts, deposits, rents, incone, issues
revenues, receipts, insurance proceeds and profits
arising fromthe Leases and renewal s t hereof and toget her
with all rents, income, issues and profits (including,
but not limted to, all oil and gas or other mnera
royalties and bonuses) from the use, enjoynent and
occupancy of the Mortgaged Property, or the sale, |ease,
subl ease, |icense, concession or other grant of right to
use or occupy any portion thereof, vending nachine
proceeds, and any conpensation recei ved for the renderi ng
of services by Assignor.



In its brief, Dianond Point cites cases and the Restatenent
(Third) of Property in support of its claimthat Wells Fargo did
not prove that it was entitled to any rents collected prior to
Novenber 22, 2002. The <court’s findings, based wupon its
interpretation of the clear |anguage of the Anended Mortgage and
Assi gnnent suggest ot herw se. Upon any event of default, which
included failure to pay the nortgage tinmely or failure to pay taxes
or nmaking a fal se or m sl eadi ng representati on concerning any terns
of the nortgage, the debt becane “imediately due.” Wlls Fargo
was not required to notify or demand the debt once D anond Poi nt
def aul t ed. Once the nortgage debt becane due and payabl e upon
default, pursuant to the Assignnent, Wlls Fargo was to receive
“all Rents” and retained the right to enter onto the property to
collect the rents. G ven the wunanbiguous |anguage in these
docunents, once the court, as rational finder of fact, found that
D anond Point defaulted by m srepresenting material facts at the
i nception of the nortgage, it properly made further findings and
conclusions of |aw regarding Wlls Fargo’'s entitlenment to the
rents. Moreover, the clear |anguage of the docunents |eaves no
roomfor interpretation or construction.

D anond Poi nt’ s argunment concerning the incorrect cal cul ation
of rents due Wells Fargo also fails because the definition of

“Rents,” as listed in the Assignnent, enconpasses nearly all nonies
D anmond Point collected that arose from | eases, |ease renewals,

subl eases, and any other “incone, issues . . . and profits” it
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received fromthe “use, enjoynent and occupation” of the Center.

Di amond Poi nt enpl oys the nore restrictive, generic definition of

“rent,” which is inapplicable. Additionally, the date when D anond
Point received rents is irrelevant inasnuch as the critical date
for purposes of when the rents becanme due and payable to Wells
Fargo is the date of default. The evidence supports the court’s
finding that the default based on the nortgagor’s m srepresentation
occurred at the inception of the Mrtgage, resulting in Wlls
Fargo’s entitlenment to all nonies, in this case $633,000, that
could be traced to “Rents” under the Assignnent.

Wth respect to the court’s finding of conversion,” it ruled
that D anond Point, specifically M chael Konover, violated
paragraph 55(F) of the Anmended Mrtgage, prohibiting the
“m sapplication or conversion” of “any Rents foll owi ng an Event of

Default.” Dianond Point contends that the findi ngs were erroneous

because Wlls Fargo failed to show sufficient evidence of the

W& have previously expl ai ned:

Conversion has been defined as a distinct act of
ownership or domnion exerted by a person over the
personal property of another which either denies the
other’s rights or is inconsistent with it. “The gist of
a conversion is not the acquisition of the property by
t he wrongdoer, but the wongful deprivation of a person
of property to the possession of which he is entitled.”
Accordi ngly, a conversion occurs at such tinme as a person
is deprived of property which he is entitled to possess.

Parker v. Kowalsky & Hirschhorn, P.A., 124 M. App. 447, 459
(1999).
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fraudul ent transfer to Konover and because the $633,000 at issue
was repaid to the original transferor. W disagree.

The trial judge described these financial transactions anong
the Di anond Point entities as being conducted “in such a way as to
hi de the true nature of the transaction and to deceive creditors,
i ncluding Wl ls Fargo. Specifically, the transfer was fraudul ently
characterized in the financial records of Dianond Point as an
‘“advance.’” The court found that Dianond Point’s “repaynment” is
suspi ci ous because the funds that were partially repaid were
“imediately distributed to the partners of Dianond Point as a
partnership distribution and therefore did not remain an asset of
Di anmond Point.” The record, which includes D anond Point’s general
| edger and testinony di scussing the transfer of funds, denonstrates
sufficient evidence to support the court’s findings.?

The court’s prerogative to credit or discredit the testinony
of witnesses at trial is paranount. The sane holds true for
deposition testinony fromthe D anond Poi nt property manager that
the funds went to Konover personally. The court found that the

manager’s testinony was corroborated by the |edger entry that

8 n response to Dianond Point’s assertion in its brief in a
footnote that the court’s judgnent agai nst Anerican Way Conmer ci al
Associ ates Limted Partnership (American Way), for fraudulently
receiving transferred funds shoul d be reversed because it was not
listed as a defendant in Wlls Fargo’s Third Anended Conpl ai nt, we
are constrained to address the argunent. The docket entries
clearly reflect that American Way was added, by Consent Mbdtion and
Order, as a defendant, entered by the clerk of the court on May 5,
2005.
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showed t he funds payable to himpersonally, and not transferred to

MCK,

Inc. Testinony found by the court to be credi ble, was further

corroborated by objective, docunentary proof. Consequently,

court did not err.

c. Diamond Point’s Commission of Waste

t he

Di anond Poi nt contends that the $1.4 nillion judgnment agai nst

it for waste in failing to maintain and repair roofs at the Center

and failing to properly enforce the terns of Sami s | ease shoul d be

reversed. The record evidence, in our view, supports the court’s

rulings regarding waste and the damage it caused Wl ls Fargo.

We recently iterated what actions constitute waste:

A nortgagor’s liability for waste “is in the nature
of atort” and is based upon “a breach of a duty arising
fromthe nortgage relationship.” Restatenent (Third) of
Property: Mrtgages 8 4.6 cnt. a, at 264 (1996). See
also 93 C. J.S. Waste 8§ 2 (1956) (stating that “the

essence  of liability for perm ssive waste is
negligence.”). There are principally two different types
of waste: voluntary and perm ssive waste. Per m ssi ve

waste, which is the type of waste at issue here,
“involves acts of omssion rather than comm ssion,”
Coutant, 86 M. App. [581], 596, 587 A 2d 1125 [1991],
and “results generally fromthe failure of the possessor
to exercise the care of a reasonable person to preserve
and protect the estate for future interests.” Powell §
56.05[2] at 56-19. Vol untary waste “is active or
positive, and consists in doing some act of destruction
or devastation, such as the pulling down of a house, or
the renoval of parts fixed to, and constituting a
material part of, the freehold.” 93 C J.S. Waste § 1
(1956). Traditionally, waste invol ves physi cal damage to
real property. Restatenent (Third) of Property: Mortgages
8§ 4.6 cnt. a, at 263 (1996). . . . The |l aw of waste .

has al so been applied to a narrow range of cases, which
do not involve physical damage to real property but do
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I nvol ve the inpairnment of a nortgagee’s interest in that
property.

Boucher Inv., L.P. v. Annapolis-West Ltd. P’ship, 141 M. App. 1,
18-19 (2001).

At the outset, the court’s finding that it conmtted waste was
erroneous in part because, according to D anond Point, the Anmended
Mortgage requires that it should have been notified of its default
and given an opportunity to cure the alleged breach of the waste
provi sion. Dianond Point appears to conflate the provisions that
al l ow for accel eration of the nortgage debt in the event of default
and the violations |isted under the recourse obligations of the
Amended Mort gage. Under 8, titled “Miintenance of Mbortgaged
Property,” Dianond Point’s responsibilities to maintain the Center
in good condition and conducting repairs when necessary are set
forth. Paragraph 20(k) governs the tinetabl e D anond Point was to
foll ow upon receiving a notice of default fromWII|ls Fargo and the
proper procedure in attenpting to cure that default. Under the
Amended Mortgage, waste is not considered an event of default but
rather, is one of the listed violations of f 55(a)(vi)(E) by which
Wl ls Fargo had the right to

enforce the liability and obligation of [D anmond Point],
by noney judgnent or otherwise, to the extent of any

| oss, dammge, cost, expense, liability, claim or other
obligation incurred by [Wells Fargo] . . . in connection
with . . . the conmtting of any waste on the Mrtgaged

Property by [Di anmond Point] or any affiliate, agent, or
enpl oyee of [ Di anond Point].



Wells Fargo’s right to enforce liability and the obligation of
D anond Point as a result of waste sinply do not inpose upon Wlls
Fargo a duty to notify Dianond Point and afford it an opportunity
to cure waste, a condition it allowed to actualize.

D anond Point cites a North Dakota case, Vogel v. Pardon, et
al., 444 N.W2d 348 (N.D. 1989), and our decision in a divorce
proceedi ng, Coutant v. Coutant, 86 M. App. 581, 595 (1991), for
the proposition that the only danages it should be liable for,
assumng that it is responsible for waste, are the actual danages
to the property as a result of waste, not any expenses to repair or
repl ace the property. The North Dakota Court’s holding in Vogel
i n our opinion, does not buttress D anond Point’ s argunent because
there, the court affirmed the lower court’s refusal to find that
Par don and ot her appel |l ees did not commt waste; although there was
wat er damage due to the | eaking roof, “the roof had sinply reached
the end of its useful life through ordinary wear and age. . . .~
Vogel, 444 N. W 2d at 350. Because the record supported the finding
that the roof had reached the end of its useful life due to tine

and “not through any act or om ssion of the [appellees],” the
court’s finding was not clearly erroneous and the appellants
therefore were not entitled to receive “damages for the replacement
of the roof itself.” 1d. (enphasis added).

Here, the court heard testinony from commercial roofing

mai nt enance experts, testifying on behalf of D anond Point and

Wells Fargo, and reviewed the roofing records, which revealed a
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| ack of consistent, reasonable repairs, inspection and nai ntenance
to the roofs of the Center stores, particularly the vacant Anes
store, the fornmer Samis Club store roof and the strip center’s
roof. This neglect, as discussed by both experts, pronpted their
opi ni ons that Diamond Point’s failure to maintain the roofs
shortened the useful lives of the roofs. The court found that the
roofing records denonstrated what Wel |l s Fargo’ s expert opi ned: that
“nearly all work performed on D anond Point’s roofs relate to | eak
repairs, but not recoomended and required preventative
mai nt enance.” Additionally, D anond Point’s expert stated his
conclusion that failure to regularly nmaintain and inspect a roof
“woul d constitute waste.” As a result, the court found that
Di amond Point had “failed to perform reasonable preventative
mai nt enance wor k, thereby reducing the useful Iife of the roof, and
constituting waste. . . .” The court concluded that D anond Poi nt
violated one of the carve out provisions of § 55 and, nore
generally, failed to abide by the § 8 provisions, which resulted in
the triggering of personal liability.

It is clear that vogel i s distinguishable fromthe case at bar
because the court did not rule that the D anond Point roofs were
damaged because of the passage of tine, but rather because D anond
Poi nt did not properly maintain and prevent roofing problens. The
Suprene Court of North Dakota concluded that it would not award
roof replacenent costs to appell ants because appel |l ants woul d have

been unjustly enriched with an award of repl acenent costs where the
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damage did not constitute waste. The court, in this case,
specifically found that the danage and waste were caused by the
nearly non-exi stent mai nt enance of the Di anond Poi nt roofs. Thus,
the actual damages, as referenced in Coutant, supra, due to Wells
Fargo’ s negl ect, shoul d consist of the costs to replace and repair
the roofs that Dianond Point failed to maintain.

The court considered three repair estimtes from D anond
Point’s expert — $646,000, $1.4 mllion and $2.1 million — and in
a proper exercise of its discretion, concluded that the $1.4
mllion amount nost accurately reflected the damages to Wlls
Fargo. The court’s finding that the condition of the property was
the result of waste and its calculation of danmages were
appropri ate.

D anmond Point also challenges the court’s finding that its
failure to enforce the radius restriction of Sanis | ease regardi ng
the Port Covington |ocation constituted waste under the carve out
provi sions of q 55 and by violating § 7. Paragraph 7(b) requires:

Al'l Leases shall provide that they are subordinate

to this Mortgage and that the | essee agrees to attorn to

[Wells Fargo]. [D anmond Point] (i) shall observe and

perform all the obligations imposed upon the lessor under

the Leases and shall not do or permit to be done anything

to impair the value of the Leases as security for the

Debt; . . . (iii) shall enforce all of the terns,

covenants and conditions contained in the Leases upon t he

part of the |essee thereunder to be observed or

performed, short of term nation thereof;

(Enphasi s added).



The court found that Dianond Point’s failure to enforce the
radius restriction, permtting the Port Covington store to serve
custoners while the D anond Point Sanmis store was still open,
resulted in a decrease in gross sales for the Dianond Point
| ocation from “$3,905,988 in May to $3,641,979 in July [2002],"
while the gross sales at the Port Covington store for the sane
three nonth period totaled over $7.5 million. The court also
accorded great weight to the fact that Konover Construction, a
conpany “solely owned by M chael Konover,” accepted the bid and
contracted to construct the Samis |ocation at Port Covington for
$7.59 mllion on August of 2001. W recognize that there was broad
| anguage enployed in Y 7, requiring D anond Point not to do
“anything to inpair the value” of the | eases, but based upon this
record, we perceive no error in the court’s finding that D anond
Point’s failure to enforce, in conjunction with the building of a
conpeting store within the restricted radius by D anond Point,
i npai red the val ue of the | eases, which adversely affected D anond

Point’s bottom-line and | ed to danages suffered by Wl ls Fargo.

d. Calculation of Damages Against Diamond Point

The court, according to D anond Point, also erroneously
cal cul ated the judgnent anounts for the damages because the court
failed toutilize the correct interest conputation to determ ne the
proper interest on the judgnment total of $1,859,675.30 and,

additionally, that damages shoul d not have been awarded when Wells
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Fargo made no efforts to mtigate its damages through tinely
forecl osure proceedi ngs. These argunents are without nerit.

Par agraph Twenty-One of the Amended Mortgage provides, in
pertinent part:

21. Default Interest. Upon the occurrence of any
Event of Default, [D anond Point] shall pay interest on
t he unpai d principal balance of the Note at the rate of
the greater of (i) 5%above the Applicable Interest Rate
or (ii) 5% above the Base Rate . . . in effect at the
time of the occurrence of the Event of Default (the
“Default Rate”). The term “Base Rate” shall nean the
annual rate announced by Citibank, N A, in New York
City, New York as its base rate in effect at the tine of
t he occurrence of the Event of Default. The Default Rate
shall be computed from the occurrence of the Event of
Default until the actual receipt and collection of the
Debt. This charge shall be added to the Debt, and shall
be deemed secured by this Mortgage.

(Enmphasi s added.)

The court calculated the default interest rate on the
out st andi ng princi pal bal ance of $15, 031, 132. 84, which anounted to
an additional five percent above the Applicable Rate of “8.89%"”
As noted, the evidence denonstrated that D anond Point defaulted
under the default provision in the Anended Mortgage by maki ng fal se
m srepresentations of material facts and failing to remt the
Novenmber 2002 paynent to Wells Fargo. Because the default
interest, as the plain |anguage provides, applies in the event of
default, the interest could be applied at the point of the
i nception of the |loan, after the fraudul ent m srepresentation, and
when Di anond Point missed its paynent, both assessnents nade by the

court. The court properly interpreted and applied the default rate



in determining the interest owed in |light of D anond Point’s events
of default. The court did not err.

W are simlarly not persuaded that we should reverse the
award of damages based on Dianond Point’s assertion that Wlls
Fargo failed to mtigate its damages and del ayed forecl osi ng on the
property. D anond Point cites a portion of a sentence in a prior
decision for the proposition that, because Wlls Fargo failed to
make reasonabl e efforts to mtigate its | osses, it was not entitled
to damages. The sentence, read in context, does not support
D amond Point’s claim The Court of Appeals has expl ai ned that,

where one party to a contract commts a breach of

contract, the other party is required by the *“avoidabl e

consequences” rule of damages to nmake all reasonable

efforts to mnimze the | oss he sustains as a result of

the breach, and he can charge the party in default with

such danmamges only as, wth reasonable endeavors and

expense and w thout risk of additional substantial |oss

or injury, he could not prevent. . . . “(T)he burden of

provi ng that | osses coul d have been avoi ded by reasonabl e

effort and expense is upon the party who broke the

contract.”
Sergeant Co. v. Pickett, 285 Md. 186, 203 (1979)(citation omtted).

Assum ng, W thout deciding, that Wells Fargo was required to
mtigate its damages, accordi ng to Sergeant, it was Di anond Point’s
burden to prove that Wells Fargo coul d have avoided all the | osses
it claimed “by reasonable effort and expense wthout risk of
additional loss or injury.” 1d. at 204. D anond Point argued in
its brief that, although “Wlls Fargo was not required to take

action that woul d have caused risk of additional loss, . . . Wlls

Fargo presented no evidence that foreclosing on the property prior
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totrial in April 2005 presented any such risk.” This argunent and
the support offered by Dianond Point are insufficient to sustain
Its burden. D anond Point nerely denonstrated that Wlls Fargo
considered its options and pursued its renedi es as and when it saw
fit to do so, under T 26 of the Anended Mrtgage. Wells Fargo
coul d have pursued any of the options, which included declaringthe
entire balance immediately due or initiating partial or conplete
foreclosure proceedings on the property, *“concurrently or
otherwise, at such time and in such order as [Wlls Fargo] nay
determne, in its sole discretion, W thout inpairing or otherw se
affecting the other rights and renedies. . . .” (Enphasis added.)
Di anmond Point’s assertions certainly do not set forth a cognizabl e
basis for reversing Wlls Fargo’s award for danages sinply because
Wells Fargo did not act tinely enough to suit D anond Poi nt’s needs
as the nortgagor under the defaulted nortgage.

D anond Point also refers to our decision in Mattvidi Assocs.
Ltd. P’ship v. Nationsbank of Virginia, 100 Md. App. 71, 89, cert.
denied, 336 Ml. 277 (1994), another case that is inapposite. In
Mattvidi, |i ke Dianond Point here, appellant borrowers contended
that, because appellee bank failed to institute foreclosure
proceedi ngs soon after the note defaulted, the court erred by not
finding appellee failed to mtigate its damages. I1d. W pointed
to the fact that appellant borrower did not cite “any case fromany
jurisdiction in which any court has held that a lender in the

bank’ s circunstances nmust foreclose on a loan in order to mtigate
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its damages.” I1d. W also reiterated that “a plaintiff has no
duty to take any action to mtigate its danages if that action
causes the ‘risk of additional loss or injury.”” 1d. As a result,
we held that the court’s finding that appellant had not net its
burden to prove appellee’s failure to nmitigate was not clearly
erroneous. Id.

W thout Dianmond Point’s citing any |law or other authority to
support a finding that Wl ls Fargo’ s damages shoul d be recal cul at ed
because it “delayed” initiating forecl osure proceedi ngs, we reject
Di anond Point’s argunent. W perceive no error in the court’s
damage cal cul ati ons.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE COUNTY AFFIRMED
IN PART, VACATED AND REMANDED
IN PART. COURT TO CONDUCT
FURTHER PROCEEDINGS ON RADIUS
RESTRICTION ERRONEOUSLY
RESOLVED BY WAY OF SUMMARY
JUDGMENT .

COSTS TO BE PAID ONE-THIRD BY
WELLS FARGO, ONE-THIRD BY SAM’S
AND WAL-MART, AND ONE-THIRD BY
DIAMOND POINT ENTITIES.



