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Inthe Grcuit Court for Prince George’s County, Wendy Shabazz
filed a two-count conplaint against Bob Evans Farms, Inc. (“Bob
Evans”), and Brian Martin, an enpl oyee of Bob Evans, for enpl oynent
di scrimnation based on race and for retaliation for opposing an
unl awf ul enpl oynent practice. After a hotly contested six-day
trial, a jury found Bob Evans not |iable on both counts and found
Martin not liable for discrimnation but liable for retaliation.
It awarded “0" in conpensatory damages and $85,000 in punitive
damages.
A judgnent was entered by the clerk in favor of Bob Evans and
agai nst Shabazz, for costs. A separate judgnent was entered by the
clerk in favor of Shabazz and agai nst Martin for $85, 000 and costs.
Martin filed a notion for judgnent notw t hstandi ng the verdi ct
(“JINOV'), on the ground that the punitive danmages award agai nst hi m
was not supported by a conpensatory damages award. The court
granted that notion. The court denied a post trial notion by
Shabazz for “backpay” and to submt additional evidence on that
issue. Finally, the court deni ed Shabazz’ s petition for attorney’s
f ees.
In this appeal, Shabazz presents four questions for review,
whi ch we have reworded and reordered:
l. Did the trial court err by denying her notion to
revise the judgnent against Martin to add Bob
Evans, so they would be jointly and severally
| i abl e?

1. Didthe trial court err by denying her notion for

backpay and to submt additional evidence about
backpay?



[11. Did the trial court err by granting Martin' s JNOV
notion on the ground that punitive danmages are not
recoverabl e in Maryl and unl ess actual danages have
been awar ded?

IV. Didthe trial court err by denying her petition for
attorney’s fees and costs?

For the foll owi ng reasons, we shall affirmthe judgnment of the

circuit court.

FACTS AND PROCEEDINGS

Bob Evans is an Chi o corporation that owms and operates famly
restaurants throughout the United States, including one on Crain
H ghway i n Bow e.

On March 13, 2000, Shabazz was hired by Bob Evans to work as
a server in the Bow e restaurant. Shabazz is a black person who is
African- Aneri can. Soon after she started working at the Bow e
restaurant, Martin was hired as its general nanager. Martin is a
bl ack person who was born in Bernuda. Li nda Hannah was the
assi stant manager of the Bowi e restaurant at the relevant tines.
Hannah is white.

As a server, Shabazz was paid a nodest hourly wage. She
depended on tips to suppl enent her earnings. She worked primarily
on the day shift. Wen Shabazz first was enployed at the Bow e
restaurant, the restaurant’s policy was that each server was
assigned to a particular station of tables for an entire shift.
According to Shabazz, that policy enabled servers to devel op

regul ar custoners, which in turn hel ped themincrease their tips.



Accordi ng to Shabazz, she and ot her Afri can-Aneri can enpl oyees
at the Bow e restaurant heard Martin nmake derogatory racial remarks
about African-Anericans, criticizing their speech and calling
African- Anerican mal es “thugs” and nanes that are racial epithets.

On March 3, 2001, the Bowie restaurant instituted a new
station rotation policy, by which, during a given shift, servers
were to nove fromstation to station. A few weeks later, on March
16 or 17, 2001 (or perhaps on both -- the record is not clear),
Shabazz conpl ained to Hannah that the station rotation policy was
being inplenented wunfairly because white servers were not
consistently being made to rotate stations but black servers were,
and black servers were being noved to stations that were not
desirable, and were being paired with black custoners.

The next day, Hannah communi cated Shabazz’s conpl ai nt about
the station rotation policy to Martin. Martin reacted by firing
Shabazz on March 18, ostensibly on the basis that a regular
cust oner had conpl ai ned about her.

On March 20, 2001, Shabazz contacted Al Desiderio, the Area
Director for Bob Evans, and protested her firing to him The next
day, Desiderio net with Shabazz and Martin. Shabazz told Desiderio
that she thought Martin had fired her in retaliation for her
conpl ai nt about the station rotation policy. Desiderio announced

at the neeting that Shabazz was being reinstated to her server



position. In addition, he told Shabazz he would investigate her
conpl aint about the station rotation policy.

Shabazz returned to work on March 22, 2001. A few days |later,
she cal | ed Desi deri o and conpl ai ned that her tabl es were being held
open for extended periods, w thout customers being seated, which
she thought was an act of retaliation by Mrtin.

Desi deri o i nvesti gat ed Shabazz’ s new conpl ai nt and her earlier
conpl aint about the station rotation policy. He concl uded that
there was no basis for either conplaint. Wth respect to the
station rotation policy, for exanple, his investigation showed t hat
white and black servers all were being rotated and the stations
wer e not assi gned based on race.

Accordi ng to Shabazz, over the next several nonths, Martin and
his nmnagenent staff, including Hannah, reduced her table
assignments and deliberately did not assign her overtine, although
it was avail able. Shabazz again conplained to Desiderio, who on
June 22, 2001, directed Martin to prepare an anal ysis of Shabazz’s
sales and tips.

On June 24, 2001, Martin conpleted a wite-up in Shabazz’s
enpl oynent file. The wite-up repri manded Shabazz for goi ng above
Martin's head to conplain to Desiderio, adnonishing that “failure
[to bring her issues of concern to Martin] wll be considered as

m sconduct and will result in termnation.” Yet, Bob Evans had an



“open door” enployee conplaint policy that permtted Shabazz to
take her conplaints directly to Desiderio.

On June 28, 2001, Martin wote a report that Shabazz cont ended
did not accurately reflect the conputer-generated data about her
sales and tips. The report included a conment that Shabazz ought
to be fired for making conpl aints.

Accur at e dat a about sales and tips in the Bow e restaurant did
not reflect that there was any discrimnatory practice with respect
to seating arrangenents. Furthernore, although Shabazz' s overtine
assi gnnments decreased, the Bow e store generally had cut back on
overtinme for servers as a cost-saving nechani sm

On July 7, 2001, Martin blocked off Shabazz’'s station to
accomodate a party of 30 that was assigned to her. In
antici pation of the large party, Martin assi gned Shabazz’s regul ar
custoners to other servers. Apparently, the party of 30 either
never arrived or arrived |late. Shabazz conplained to Martin, who
was sitting at a table with a custonmer, that this assignnent
unfairly deprived her of custonmers. According to Shabazz, Martin
said he was “just sick of” her conplaining, and fired her, for

“conduct unbecoming to a Bob Evans enployee” (a violation of a

conpany work rule). As Shabazz was gathering her belongings to
| eave, Martin said, “Yeah, | got you now, |I finally got you, |’ve
got a custoner conplaint and it’s on you.” He showed her a



customer conplaint formthat had been filled in by the person he
had been sitting wth.

According to Martin, when Shabazz becane angry over the
custoner seating assignnment on July 7, she openly cursed in the
restaurant and yelled at a long-tinme custoner, who left the store
in tears.

In the nmeantinme, on April 9, Shabazz had nade a conpl aint
about the station rotation policy to the United States Equal
Enpl oynment Cpportunity Comm ssion (“EECC). On June 25, she
anended her EEOC charge to include “retaliation regarding [her]
EEQCC charge.” On July 10, Shabazz filed an additional charge with
the EEOCC regarding her July 7 termnation. Shabazz received a
“Notice of Right to Sue” fromthe EEOCC on August 9, 2001.?

On January 24, 2002, inthe Grcuit Court for Prince George’s
County, Shabazz filed a two-count conpl ai nt agai nst Bob Evans and
Martin. In count | (“retaliation clainf), she alleged that the
appel | ees had unlawfully retaliated agai nst her on March 18, 2001,
and again on July 7, 2001, by firing her for having nade a
conpl aint of discrimnation on the basis of race, in violation of
Md. Code (1957, 1998 Repl. Vol.), art. 49B, section 16(f), and
section 2-185(a) of the Prince George’s County Code. In count Il

(“enploynment discrimnation <clainf), she alleged that the

The record discloses that Shabazz nmade a conplaint to the
Prince CGeorge’s County Human Rel ations Conm ssion on Novenber 2,
2001, but reveals nothing about its disposition.
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restaurant’s station rotation policy, as inplenented, was an
unl awf ul enpl oynent practice, because it discrim nated agai nst her
with respect to her enpl oynent conditions and conpensati on, based
on her race, in violation of Article 49B, section 16(a), and
section 2-185(a) of the Prince CGeorge’ s County Code.

In both counts, Shabazz alleged that, as a proxi mate cause of
t he unl awful conduct, she had been

damaged in an anobunt to be determined at trial,

i ncluding, but not limted to, the foll ow ng: backpay,

bonuses, tips, pension contributions and benefits,

i nsurance contributions and benefits, fringe benefits,

expenses and interest, front pay, costs of litigation,

attorneys [sic] fees, enotional distress, and all other

forms of econom c, conpensatory and punitive damages.
Shabazz sought “econom c danmages, conpensatory damages, and
punitive danages to be determned at trial, plus attorneys’ fees,
costs” and any ot her appropriate relief, and demanded a jury tri al
“for all issues proper to be so tried.”

The case proceeded through di scovery, with a final schedul ed
trial date of April 28, 2003. Shabazz added to her enpl oynent
di scrimnation claiman allegation that Bob Evans and Martin had
created a hostile work environnment in which she was subjected to
raci al harassnent.

On January 14, 2003, Shabazz filed a 42-page pretrial
statenent. In section VI, entitled “Relief Sought,” she said:

Wwendy is seeking econom c danmages of $65,000, which

includes the cost of treatnent for her enotional

i njuries. Wendy is seeking conpensatory danmages of
bet ween $200, 000 and $300, 000 for pain and suffering;



$190,000 in attorneys’ fees and expenses to date; and
bet ween $350, 000 and $500, 000 in punitive damages.

Shabazz did not nmake any nention about backpay or about any sort
of equitable relief. She did not ask to have issues separately
deci ded by the jury and the court.

Trial comrenced as schedul ed and | asted for six days. Shabazz
testified among ot her things that she was unenpl oyed fromJuly 7,
2001, until sonetine in the begi nning of August 2001. She did not
i ntroduce any evidence of |lost earnings during that period,
however .

At the close of the evidence, counsel for Shabazz inforned the
court that Shabazz was w t hdrawi ng her claimfor econon ¢ damages,
and was seeki ng conpensat ory damages sol ely for enotional pain and
suffering.

The court’s instructions addressed conpensatory and punitive
damages. At the outset of the punitive damages instruction, the
court told the jurors, “Now, if you find for the plaintiff and
award damages to conpensate for the injuries suffered, you my go
on to consider whether to make an award of punitive danages.” No
exceptions were taken to the instructions, by any party. There was
no request for an instruction about nom nal damages.

The court prepared a speci al verdict sheet and submtted it to
counsel for their input. Counsel agreed to certai n changes, which
wer e adopt ed. The verdict sheet in final form set forth six

questions on liability:



Do you find by a preponderance of the evidence that
t he Defendant, Bob Evans Farms, Inc., unlawully
di scrimnated against the Plaintiff because of her
race?

Yes No
Do you find by a preponderance of the evidence that
t he Def endant, Bob Evans Farnms, Inc., subjected the
Plaintiff to a hostile work environnent because of
unl awful raci al harassnment?
Yes No
Do you find by a preponderance of the evidence that
t he Defendant, Bob Evans Farms, Inc., unlawfully
di scharged the Plaintiff in retaliation for her
conpl ai nt of discrimnatory conduct?

Yes No
Do you find by a preponderance of the evidence that
t he Def endant , Brian Martin, unl awf ul I'y

di scrim nated against the Plaintiff because of her
race?

Yes No

Do you find by a preponderance of the evidence that
the Defendant, Brian Martin, subjected the
Plaintiff to a hostile work environnent because of
unl awful racial harassnent?

Yes No

Do you find by a preponderance of the evidence that
t he Defendant, Brian Martin, unlawfully discharged
the Plaintiff in retaliation for her conplaint of
di scri m natory conduct?

Yes No

The verdict sheet directed the jurors that if they answered

yes

to any of the six questions they were to proceed; it then set

forth two damages questi ons:

7.

What conpensatory danages, if any, do you award the
Plaintiff as a direct result of unlawful conduct on
the part of the Defendants?

What punitive damages, if any, do you award the
Plaintiff against the Defendants?

Shabazz did not ask the court to include a nom nal damage question

on the verdi ct sheet.



The jurors deliberated for about 4% hours, after which they
returned verdicts answering “no” tothe first five questions on the
special verdict formand “yes” to the sixth question. Thus, they
found Bob Evans and Martin each not |iable on the enploynent
di scrim nation clains; found Bob Evans not |iable for retaliation;
and found Martin liable for retaliation. Proceeding to the next
question, the jurors awarded “0" in conpensatory danages. Finally,
they proceeded to the punitive damages question, and awarded
“ $85, 000.”

The | ast day of trial, and the day on which the verdicts were
returned, was May 6, 2003. On May 13, the clerk entered judgnents
on the verdicts. As stated previously, a judgnent was entered in
favor of Bob Evans, and agai nst Shabazz, for costs; and a separate
judgnent was entered in favor of Shabazz and against Mrtin, for
$85, 000 and costs. Two days later, on My 15, Shabazz filed a
petition for attorneys’ fees, under Article 49B, section 42(c).

On May 23, 2003, ten days after the entry of judgnent agai nst
him Mrtin filed a notion for JNOV, arguing that the punitive
damages award was w t hout | egal foundation because the jury did not
awar d conpensatory damages.

Also on May 23, 17 days after the verdicts were returned
Shabazz filed a notion asking the court to order the appellees to
pay “backpay” as a form of “make whole” equitable relief. She

all eged that, fromher term nation date of July 7, 2001, until she
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gai ned other enploynent in early August 2001, she lost at |east
$323.68 in pay. There had been no evidence introduced at trial to
support that assertion, however.

On May 28, 2003, Shabazz filed a notion to revise the judgnent
against Martin to reflect that Bob Evans was jointly and severally
liable for the $85,000 punitive damages award, as Martin's
enpl oyer.

The court scheduled a hearing on the notions for June 24,
2003.

On June 6, 2003, Shabazz filed a notion for |eave to submt
evidence at the June 24 hearing to support her notion for
“backpay.” Three days later, she filed an “evidentiary suppl enent”
to her notion to revise judgnent, consisting nostly of affidavits
by her counsel.

The parties all filed oppositions to the notions of the
others. On June 24, their counsel convened, as schedul ed, and the
court made an oral ruling fromthe bench.

The court deni ed Shabazz’s notion for “backpay.” The court
comment ed that Shabazz could have pressed her claimfor economc
| oss before the jury, but nmade the intentional decision to w thdraw
it from consideration. The court denied Shabazz’s request to
subm t evi dence about backpay, and did not allow her to proffer the
evi dence. As noted above, the court granted Martin's notion for

JNOV, on the ground that Maryland | aw does not permt recovery of
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punitive damages in the absence of a predicate award of
conpensat ory danmmges

The court issued an order, on June 30, 2003, denyi ng Shabazz’s
petition for attorneys’ fees.

On July 8, 2003, the court issued an order granting Martin's
notion for JNOV and striking the $85,000 punitive damages award
agai nst him That sanme day, the clerk entered a judgnent in favor
of Martin and agai nst Shabazz for costs. The new judgnent did not
accurately reflect the court’s ruling, which was that Shabazz had
prevailed on her retaliation claim against Martin but was not
entitled to recover the damages awarded, as a nmatter of law. A
judgnment properly reflecting that ruling would have been in favor
of Shabazz, for costs.

Shabazz filed a notice of appeal on July 15, 2003. That sane
day, she filed a notion to revise the judgnent entered in favor of
Martin, asserting that it should have been in her favor, for costs.
She also filed a notion for reconsideration of the decision to
grant Martin’s JNOV notion. Finally, she filed a “proffer” of the
evi dence she had wanted to submt on the issue of backpay. The
evi dence consisted primarily of her own affidavit, in which she
estimated that, fromJuly 7 to the beginning of August 2001, she
| ost wages and tips totaling $1,173. 68.

The appel l ees fil ed oppositions to Shabazz' s noti ons.

12



On July 24, 2003, the clerk issued an “anended judgnent”
granting judgment in favor of Shabazz and against Martin, for
costs. The clerk entered the judgnent on the docket on August 22,
2003.

On August 22, 2003, the court issued an order denying
Shabazz’s notion to revise judgnent, on the ground that the clerk
al ready had entered an “anended j udgnent” accurately reflecting the
court’s June 24 oral ruling; and denying Shabazz’'s notion for

reconsi deration. Shabazz did not file a second notice of appeal.?

DISCUSSION

W& have jurisdiction over this appeal notw thstanding that a
second notice of appeal was not filed. Under Mi. Code (1974, 2002
Repl. Vol.), section 12-301 of the Courts and Judi ci al Proceedi ngs
Article (“CJ"), this Court has jurisdiction over tinely appeals
taken fromfinal judgnents. A decision is a final judgnent if it
is intended by the court as an unqualified, final disposition of
the matter in controversy, adjudi cates or conpl etes adj udi cati on of
all claims against all parties, and is properly entered in
accordance with Ml. Rule 2-601. Short v. Short, 136 Mi. App. 570,
576-77 (2001). Atimely filed JNOV notion, under Ml. Rule 2-532,
removes the finality of the judgnment. Waters v. Whiting, 113 M.
App. 464, 471 (1997). The 30-day period for noting an appeal does
not begin to run, therefore, until the notion is disposed of.

Here, Martin filed a tinely JNOV notion. Accordingly, upon
doing so, there was not a final disposition of the claim against
him and hence there was not a final judgnent for purposes of

appeal. On June 24, 2003, the court ruled orally, granting the
JNOV noti on. Pursuant to Rule 2-601(a), the clerk should have
entered a judgnment conporting with the court’s ruling. Instead, on
July 8, the clerk entered a judgnent that was i nconsistent with the
court’s ruling. At that point, however, there were judgnents
entered against both defendants. Shabazz filed her notice of
appeal within a week thereafter. The change |ater nade to the

judgnment entered with respect to Martin was clerical only, to
conformto the ruling actually nade by the court.
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I.

Shabazz contends the trial court erred by denying, inplicitly,
her notion to revise the judgnent in Martin's favor (which |ater
was revi sed to be an anended judgnent in her favor, against Martin,
for costs) to include Bob Evans. Her argunent is two-fold.

First, Shabazz nmintains that the damages questions posed to
the jury on the special verdict form (questions 7 and 8) spoke of
“Defendants,” in the plural; therefore, any damages award shoul d
have been entered as judgnents agai nst both defendants.

As originally prepared by the court, the verdict sheet |isted
six liability questions, three for each defendant, and four danmages
questions, two for each defendant. Counsel for the appellees made
two related suggestions for changing the verdict form He
suggested t hat the danages questions be condensed to two -- so that
the jurors would be asked to deci de conpensatory damages for “the
Def endants,” as a unit, and also to decide punitive damages for
“the Defendants,” as a unit. He further suggested that the six
liability questions also be condensed, fromsix to three, so that
each theory of liability woul d be decided for “the Defendants,” as
aunit.

Counsel for Shabazz agreed to the first suggested change.
Hence, the verdict sheet was anended to conbine what originally
were four damages questions into the two questions, nunbers seven

and eight on the final verdict sheet. Counsel for Shabazz would
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not agree, however, to the second suggested change, which would
have conbi ned questi ons one through six into three questions, each
addressing a liability theory agai nst “the Defendants.” |nstead,
he insisted that the six liability questions on the verdict sheet
remain as drafted by the court.

The court nade the suggested change to the verdict formthat
bot h counsel agreed to, but did not make the suggested change that
counsel for Shabazz objected to. Counsel for both sides were asked
by the court if they had any objection to the verdict sheet, inits
final form and neither did. Thus, as a consequence of Shabazz’'s
| awyer’s having prevailed in his position, the verdict sheet as
submtted to the jurors directed them to separately decide the
liability issues for each defendant but posed danmages questions
that referred to “the Defendants,” regardless of whether both
def endants, or only one, had been found liable. The use of the
word “the Defendants” in questions seven and ei ght did not concern
liability. Liability was addressed, for each def endant separately,
in the jurors’ answers to questions one through six.

Second, Shabazz argues that counsel for Bob Evans stipul at ed
that Martin was acting within the scope of his enpl oynent when he
term nated her and, therefore, the jury's finding that Martin was
liable for retaliatory discharge neant that any judgnment agai nst
Martin al so shoul d have been a judgnent agai nst Bob Evans, based on

vicarious liability, as his enployer. This argunent contradicts
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t he position Shabazz took bel ow about the revisions to the verdict
form and otherwi se is not supported by the record.

The record does not reflect that there was a stipul ati on of
vicarious liability by counsel. To the contrary, the insistence by
counsel for Shabazz that the verdict sheet call upon the jurors to
deci de the defendants’ liability separately, and not as a unit, was
the opposite of such a stipulation. The | anguage counsel for
Shabazz sought to keep in the verdict form and that was kept in
the format his demand, allowed the jurors to find liability on the
part of Martin without finding liability, either vicarious or
direct on the part of Bob Evans. On appeal, Shabazz cannot now
press a contrary position -- that counsel had agreed that any
finding of liability by Martin would result in a finding of
vicarious liability by Bob Evans. If such an agreenent had
exi sted, counsel for Shabazz woul d not have taken the position he
did about the verdict form

Inaddition, the court’s instructions to the jury, not objected
to by either party, show that there was no such stipul ati on about
vicarious liability. The court instructed the jurors on the factual
issue of whether Martin was acting within the scope of his
enpl oynent. After stating, “each defendant is entitled to a fair
and separate consideration of that defendant’s own defense,” which
was “not to be affected by [the jurors’] decision with respect to

t he ot her defendant[,]” the court further instructed that Bob Evans,
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as Martin's enployer, was “responsible for injuries or damges
caused by acts of enployees or agents if the acts causing the
injuries or the damages were within the scope of the employment
while Mr. Martin was acting as the employee of [Bob Evans] at the
time [of] the acts” conplai ned about. (Enphasis added.)

The jurors thus were to decide, as the finders of fact, whether
Martin was acting within the scope of his enploynment when he
commtted an act of unlawful enpl oynent practice, if at all. |If the
jurors found that Martin was acting within the scope of his
enpl oynment, then Martin and Bob Evans were responsible. |f he was
not, then only he was responsible. It is clear fromthe findings
in favor of Bob Evans in answer to the liability questions on the
verdi ct sheet that the jurors resolved that factual issue against
Shabazz. They found that Martin engaged in unl awful retaliation but
Bob Evans did not, consistent with a factual finding that Marti n was
not acting within the scope of his enploynent when he conmtted the
wr ong.

The verdict returned by the jurors on the form approved by
counsel answered the three liability questions for Bob Evans in the
negati ve. The jurors found that Bob Evans did not discrimnate
agai nst Shabazz because of her race, did not subject her to a
hostil e work environment, and did not discharge her in retaliation
for her conplaint of discrimnatory conduct. The questions were

broadly worded to cover all liability of Bob Evans, whether direct
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or vicarious. When the jurors found in Bob Evans’s favor on
l[iability, the court properly entered judgnment in Bob Evans’s favor.
Shabazz’s notion to revise, seeking to have Bob Evans added to the
j udgnment agai nst Martin, and thus held liable when the jurors had
found no liability against it, was contrary to the verdict and
i nconsistent with the judgment properly entered in favor of Bob
Evans. Accordingly, the court correctly denied the notion to

revi se.

II.

Shabazz contends the trial court erred as a matter of |aw by
denyi ng her notion for “backpay.” Relying on cases deci ded under
Title VII of the federal Cvil R ghts Act of 1964, as anended, she
argues that backpay is an equitable renedy and therefore properly
was for the court, not the jury, to decide, upon the jury’s deciding
the retaliation claimagainst Martin. Shabazz further asserts that,
because it was the court’s task to deci de whet her to award backpay,
it was error for the court not to entertain the evidence she offered
on that topic, at the June 24 hearing.

As expl ai ned above, Shabazz brought this civil action in two
counts, both pursuant to sections 42 of article 49B of the Maryl and
Code, and Section 2-185(a) of the Prince George’s County Code. An
under st andi ng of the state statutory anti-discrimnation |aw schene

IS necessary to our decision about the backpay issue.
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Maryl and’s state anti-discrimnation laws are set forth in
article 49B of the Code. They establish the Conm ssion on Hunman
Rel ations and set forth its jurisdiction wth regard to
di scrimnation in housing, public accomodations, and enpl oynent.
Montgomery County v. Broadcast Equities, Inc., 360 M. 438, 444
(2000) .

Sections 14 through 18, entitled “Discrimnation in
Enpl oynment,” constitute the Maryl and Fair Enpl oynent Practices Act
(“FEPA”). Section 16 prohibits discrimnatory enploynent practices,
i ncl udi ng di schargi ng a person from enpl oynent because of his race
and retaliating against an enpl oyee who has made a conpl aint of
unl awful di scrimnation. Art. 49B, § 16(a)(l), (f). The
definitions that apply to the FEPA, which are set forth in section
15, define “enployer” to nean “a person engaged in an industry or
busi ness who has fifteen or nore enployees . . . and any agent of
such a person[.]” Art. 49B, 8§ 15(b).

Unlike Title VII, article 49B does not create a general private
cause of action in favor of victins of discrimnation. The
adm ni strative enforcenment process created by article 49B is the
exclusive nmeans for adjudicating an alleged unlawf ul enploynent
practice in violation of section 16. Md. Comm’n on Human Relations
v. Downey Communications, Inc., 110 Md. App. 493, 542 (1996). See
also Chappell v. Southern Maryland Hosp., Inc., 320 M. 483, 493

(1990) (holding that the existence of statutory renedies for
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di scharge of enployees in retaliation for reporting allegedly
illegal discrimnation clains or reporting violations of state and
federal mnimm wage law precluded tort <claim for abusive
di scharge); Makovi v. Sherwin-Williams Co., 316 Ml. 603, 626 (1989)
(hol ding that conmon-law tort for abusive discharge on basis of
unl awf ul enpl oynment di scri m nati on based on gender will not |ie when
there is a specific statutory procedure and renedy to redress such
conduct). Cf. Molesworth v. Brandon, 341 Ml. 621, 636-37 (1996)
(hol ding that common-law action for wongful discharge based on
gender discrimnation will lie if the statutory renedy is not
ot herwi se avail abl e).

The adm nistrative enforcenent renmedy established by article
49B is set forth in sections 3, 4, 9A, and 10 through 12. Under
t hese sections, the Comm ssion has the power to receive conplaints
about all eged acts of discrimnation (including unlawful enploynent
practices), investigate, determ ne probable cause to support an
all egation, make a conplaint if there is probable cause and the
al l eged acts are not elimnated by agreenent, and refer the matter
for determ nation by a hearing officer, in a contested case hearing
under the Adm nistrative Procedure Act. State Comm’n on Human
Relations v. Kaydon Ring & Seal, Inc., 149 M. App. 666, 684-85
(2003) .

Section 11, entitled “Hearing,” provides at subsection (e) the

relief the Comm ssion is authorized to grant upon a finding by the
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heari ng of fi cer that the respondent engaged in a di scrimnatory act.
| f the respondent is charged with enploynent discrimnation and is
found to have engaged in an unlawful enpl oynent practice,

the renmedy may include, but is not Ilimted to,

reinstatenent or hiring of enployees, with or wthout

backpay (payvable by the employer, employment agency, or
labor organization, as the case may be, responsible for

the unlawful employment practice), Or any other equitable

relief that is deened appropriate.

Art. 49B, § 11(e) (enphasis added). Thus, damages or ot her nonetary
relief may not be awarded, other than backpay, when applicable.
Broadcast Equities, supra, 360 Mi. at 445.

The definition of “enployer” in Title VII is virtually
identical tothe definition of that termin article 49B, section 15.
“Enpl oyer” is “a person engaged in an industry affecting comrerce
who has fifteen or nore enployees . . . and any agent of such a
person[.]” Title 42, section 2000e(b).?3

Li kewi se, the “backpay” |anguage used in section 11(e) of
article 49B is precisely the sane as that used in the enforcenent
provi si on subchapter of Title VII, and that has been defined and
interpreted by federal courts, in cases that are persuasive as to
its meaning in our state statute. See Chappell, supra, 320 M. at

494 (applying federal cases interpreting Title VII in analyzing

clainms wunder Article 49B); Pope-Payton v. Realty Management

3Secti ons 2000e t hrough 2000e- 17 of Subchapter VI of Title 42
of the United States Code is entitled “Equal Enploynent
Qpportunities.”
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Services, Inc., 149 Md. App. 393, 402 (2003) (sane).* “Backpay” is
the sal ary the conpl ai nant enpl oyee woul d have received but for the
unl awful discrimnatory acts, mnus his actual interimearnings or
the ambunts he would have worked had he diligently sought other
work. See Art. 49B, § 11(e).

In a Title VIl civil rights action, the court has broad
di scretion to grant equitable relief in order to make the injured
person whole, that is, to place himin the position he would have
been in absent the discrimnatory actions. Franks v. Bowman
Transportation Co., 424 U. S. 763-64 (1976). An award of backpay is
one such type of equitable relief. Hubbard v. E.P.A., 949 F. 2d 453,
463 (D.C. Gir. 1991). It is aformof restitution, the purpose of
which is to restore the victimto his or her rightful place in the
econoni c system U.S. v. Lee Way Motor Freight, Inc., 625 F.2d 918,
949 (10th Cir. 1979); Robinson v. Lorillard Corp., 444 F.2d 791, 802
(4th Cr. 1971). Although backpay is a formof nonetary relief, it

is equitable in nature and is not an award of damages. Curtis v.

Loether, 415 U.S. 189, 197 (1974). Li kewi se, “backpay” under
“The | anguage states, in relevant part, at section
2000e5(9g) (1), “Enforcenent provisions,” that, in an action in

federal court alleging an unlawful enploynent practice, if the
court finds the respondent intentionally engaged or is engaging in
such a practice, it may, inter alia, “order such affirmati ve action
as may be appropriate, which may include, but is not limted to,
reinstatenent or hiring of enployees, with or wthout backpay
(payable by the enployer, the enploynent agency, or |abor
organi zation as the case may be, responsible for the unlaw ul
enpl oynment practice), or any other equitable relief as the court
deens appropriate.”

22



article 49B is restitutionary in nature. Beretta U.S.A. Corp. v.
Santos, 122 Md. App. 168, 191 (1998), rev’d on other grounds, Prince
George’s County v. Beretta USA Corp., 358 MI. 166 (2000).

Until 1991, the renedi es avail able under Title VII werelimted
to backpay and other forms of injunctive relief, such as
reinstatenent. That year, Title VII was anended to permt recovery
of conmpensatory and punitive damages as well. 42 U S. C. § 198la.
There has been no concom tant anmendnent to article 49B by the
General Assenbly. The relief available under the adm nistrative
procedures established in that statute does not include danmages.
Makovi, supra, 316 Ml. at 625-26.

In 1992, however, the General Assenbly created, in section 42
of article 49B, a new cause of action in the circuit courts for
violation of the local anti-discrimnation |laws of Montgonery
County. Edwards Systems Technology v. Corbin, 379 M. 278, 292
(2004). That section was anended in 1993 to i nclude Prince George’s
County and Howard County. Section 42, entitled “Civil actions for
discrimnatory acts,” provides, in subsection (a):

I n Montgonmery County, Prince George’s County, and Howard

County, in accordance with this subtitle, a person who is

subjected to an act of discrimnation prohibited by the

county code may bring and maintain a civil action agai nst

the person who conmtted the alleged discrimnatory act

for danmages, injunctive relief, or other civil relief.

It also provides, at subsection (c), that, in a civil action under

section 42, “the court, inits discretion, may allow the prevailing

party reasonabl e attorney’s fees, expert witness fees, and costs.”
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The Prince George’s County Code declares that “discrimnatory
practices” based on (anbng other things) race “are declared to be
contrary to the public policy of the County.” § 2-185(a). The Code
further describes these “prohibitions” as being “substantially
simlar, but not necessarily identical, to prohibitions in federal
and State law.” § 2-185(c).

Shabazz’ s backpay argunent against Martin is as follows. In
her private cause of action, under section 42 of article 49B and
section 2-185(c) of the Prince George’'s County Code, she was
entitled to pursue backpay as a form of equitable relief; and
because backpay is equitable relief, it was for the court, not the
jury, to decide whether to award, once liability was found.
Therefore, when she noved the court to order paynent of backpay,
after the jury returned its verdict against Martin, the court shoul d
have consi dered t hat request and pernitted her to present additi onal
evi dence pertinent to it.

Even if, in a judicial civil action under section 42 for
violation of a county’s local anti-discrimnation law, a plaintiff
may seek equitable relief in the form of a “backpay” award, the
trial court did not err in refusing to consider Shabazz's claim
agai nst Martin for backpay. As Shabazz herself argues, because the
| anguage in article 49B is patterned on Title VII, the cases
interpreting the backpay renedy provision of Title VII are

per suasi ve. See Chappell, supra, 320 Ml. at 494; Pope-Payton,
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supra, 149 Md. App. at 402. The cases do not support her argunent,
however .

In Title VIl cases, federal courts have addressed whether,
under the controlling statutory | anguage, supervisory co-enpl oyees
can be held liable for backpay. As noted above, prior to the 1991
anendnent to Title VI, backpay was the only formof nonetary reli ef
available. In 1982, the Ninth Crcuit held that, because section
2000e(g) specifies that backpay awards are to be paid by the

“enpl oyer,” individual defendants cannot be held |iabl e for backpay.
Padway v. Palches, 665 F.2d 965, 968 (9th Gr. 1982).

In Miller v. Maxwell’s Int’1 Inc., 991 F.2d 583, 587 (9th Cir.
1993), the Nnth Circuit reaffirmedits holdingin Padway, rejecting
an argunent that the enployer “and any agent of such a person”
| anguage in the definition of enployer, in section 2000e(b), neans
that an individual who is an agent of the enployer, such as a
supervisor, can be held liable for backpay. The court interpreted
the “and any agent” |anguage sinply to incorporate the doctrine of
respondeat superior. Id. at 587-88. Accord Johnson v. Northern
Indiana Public Service Co., 844 F. Supp. 466, 469 (N.D. Ind. 1994);
Ajaz v. Continental Airlines, 156 F.R D. 145, 148 (S.D. Tex. 1994);
Canada v. Boyd Group, Inc., 809 F. Supp. 771, 781 (D. Nev. 1992).

In weiss v. Coca-Cola Bottling Co., 772 F. Supp. 407, 411 (N.D.

[11. 1991), the court explained that the equitable relief then

permtted under Title VIl -- reinstatenent and backpay -- is the
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type of relief that an enployer would be expected to provide in
order to “make whole” an injured enployee, but is not the type of
relief that an individual who is not an enpl oyer woul d be expected
to provide. See also Newsome v. County of Santa Fe, 922 F. Supp
519, 523 (D. N.M 1996) (recogni zing that backpay and rei nst at enent
are “nost naturally provided by enployer-entities, rather than
I ndi vidual s”) (citation and internal quotation marks om tted).

The Fifth Circuit has interpreted the “and any agent”
definition of enployer nore liberally, to nean that a person is an
enpl oyer if he or she serves in a supervisory position and exercises
control over traditional enployer functions such as hiring and
firing; and therefore an individual defendant who was a supervi sing
co-enployee may be liable for backpay, but only in his or her
official capacity. Harvey v. Blake, 913 F.2d 226, 227 (5th Gr.
1990). Such a person may not be liable individually or personally.
Id. at 227-28. See also Barger v. State of Kansas, 630 F. Supp. 88,
92 (D. Kan. 1985) (holding that public official enployees can be
liable for backpay award in their official capacities, but cannot
be held personally liable in their individual capacities); Sims v.
Montgomery Co. Comm’n, 544 F. Supp. 420, 427 (D.C. Aa. 1982)
(sane).

The Fourth Gircuit’s viewon this i ssue was sonewhat unsettl ed
until 1998. Oiginally, in 1989, it had held in Paroline v. Unisys

Corp., 879 F.2d 100, 104 (4th Cr. 1989), vacated in part, 900 F. 2d
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27 (4th Gr. 1990), that a private citizen properly can be held
Iiabl e as an enpl oyer’s “agent” under Title VII. 1In 1994, however,
I N Birkbeck v. Marvel Lighting Corp., 30 F.3d 507, 510-11 (4th Cr.
1994), the court interpreted the “enployer” definition in the ADEA,
which is virtually identical to the “enployer” definitionin Title
VI, as neaning that a supervisory enployee cannot be subject to
personal liability under the ADEA. The court reasoned that an
interpretation otherw se woul d produce the untenable result that an
enployer with less than 20 enployees would not be subject to
liability, because the ADEA would not apply at all, but a
supervi sory enployee in charge of |ess than the m ni mum nunber of
enpl oyees would be subject to liability. Adopting the reasoning
underlyingthe Nnth Grcuit’s interpretation of “enployer” inTitle
VI, the court concluded that the simlar “and any agent” | anguage
inthe ADEA nerely is a statenment of respondeat superior liability.
Id. at 510.

In 1998, without any nention of Paroline, the Fourth G rcuit
applied its reasoning in Birkbeck in interpreting the meaning of
“enpl oyer” under Title VII. The court held, in Lissau v. Southern
Food Service, Inc., 159 F.3d 177, 180-81 (4th Cr. 1998), that the
definition of “enployer” in section 2000e(b) can only logically be
read to nean that “supervisors are not liable in their individua

capacities for Title VII violations.”
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Al though there are conflicts in the federal case law, the
federal courts are uniformin holding that the “enpl oyer” definition
and the backpay relief provision in Title VII do not pernt
inmposition of personal liability for backpay on a supervisory
enpl oyee. The logic underlying these decisions, probably best
expl ained by the court in Weiss v. Coca-Cola Bottling, supra, 1S
that the restorative nature of backpay relief neans that it is
relief that only the enpl oyer, and not ot her enpl oyees, can provide.
From a policy standpoint, the decisions strike a sensible bal ance
that advances +the statutory goal of elimnating workplace
di scrimnation w thout unduly hanpering individual supervisors in
maki ng everyday hiring and firing decisions by exposing themto the
ri sk of substantial personal liability.

In the case at bar, the only defendant found to have comrtted
an act of unlawful enploynent discrimnation was Mrtin, a
supervi sory enpl oyee. Under the Title VII caselaw that is
per suasi ve, and that has interpreted in the federal context the sane
statutory backpay | anguage that is usedin article 49B, Martin coul d
not be held personally liable to Shabazz for backpay. Bob Evans,
the only defendant that possibly could have been held liable for
backpay, was exonerated of wongdoing by the jury. For these
reasons, the trial court could not properly have awarded backpay

agai nst either of the appell ees.
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We note, in addition, that there is nothing in section 42 to
support Shabazz’s argunment that she was entitled to seek backpay as
equitable relief, and that she wai ved any such cl ai mfor backpay by
her conduct in the case, in any event.

As we have expl ai ned, backpay is a formof relief that may be
awarded adm nistratively, under article 49B, section 1l1(e). In
1991, when section 198la was anended to permt recovery of
conpensatory and punitive damages in Title VIl cases, the anendnents
specifically renoved backpay fromthe jury s consideration in those
cases, so as to avoid double recovery, because section 2000e-5(g)
al ready provided for backpay. “Thus, under the schene established
under Title VII, the court awards backpay, and the jury awards ot her
conpensatory damages.” Corti v. Storage Technology Corp., 304 F.3d
336, 344 (4th Cir. 2002) (N eneyer, J., concurring). The recovery
schenme established in article 49B, which does not create a general
cause of action for damages for violation of state anti-
di scrimnation |laws, and all ows for adm ni strative backpay, does not
resenble the schene established in Title VII, however. The cause
of action that is created in section 42, for violation of three
| ocal anti-enploynment discrimnation |aws, does not carve out
backpay and disallow recovery of |ost earnings from recovery as
damages. There is nothing in the history of this case to indicate
that an adm nistrative award of backpay was or coul d be recovered.

Thus, there was nothing to preclude Shabazz fromgoing forward with
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her econom c claimof |ost earnings before the jury. As the trial
court pointed out in denying the notion for backpay, Shabazz made
the decision to withdraw that claimfromthe jury’s consideration.

In any event, Shabazz did not favor the court with a request
to grant equitable relief, and thus waived any such request. As
not ed above, Shabazz demanded a jury trial on her clainms. In her
42-page pretrial statenent, which included a section devoted to
“Rel i ef Sought,” she said nothing about seeking equitable relief.
She described the relief she was seeking at trial as “economc
damages,” “conpensat ory damages,” “puni tive damges,” and attorneys’
fees and expenses. During the trial, she said nothing about seeking
equitable relief. Her first request for an award of equitable
backpay relief was nade 17 days after the conclusion of the trial.
It appears to have been an afterthought.

Wth the nmerger of law and equity in 1984, in cases in which
|l egal and equitable clainms both are nade, and trial by jury is
requested, a jury will hear the case and decide conmmopn and | ega
i ssues, and the court wll hear the case and decide equitable
clainms. Mattingly v. Mattingly, 92 M. App. 248, 255 (1992). The
conduct of a trial in which |legal and equitable clains are joined
is wthin the discretion of the court. Wen both clainms involve
simlar fact situations, and the legal relief is the broader in
terms of the evidence that may be adduced, the court may elect to

proceed as if the trial were on the legal claimalone and, at the
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concl usi on of the evidence, decide the equitable claimbased on the
rel evant part of the evidence that was admtted. See, e.g., Higgins
v. Barnes, 310 Md. 532, 552 (1987) (hol ding that issues of deficient
construction and the adjustnment to which defendant was entitled
shoul d be submitted to a jury, after which the trial court should
consi der the equitable issues of reformati on of the contract and t he
claimfor specific performance); Moshyedi v. Council of Unit Owners
of Annapolis Road Medical Center Condominium, 132 Md. App. 184, 196
(2000) (holding it was proper for the circuit court to w thdraw
claimfor breach of fiduciary duty fromthe jury's consi deration as
it was an equitable one, allow the jury to reach a verdict on a
| egal issue of past due condom niumfees, and then decide the claim
sitting as a court in equity); Upman v. Clarke, 127 M. App. 628,

631 (1999), arr’d, 359 Md. 32 (2000) (Appellants brought two cl ai ns,

one seeking to have trust anmendnment set aside on ground of undue
influence, the other a will caveat action, and the actions were
consolidated in circuit court and tried as one before a jury and by
the court. The will caveat action was decided by the jury; the
court sitting in its equity capacity decided anmendnent action.).

O course, to exercise discretion about the conduct of the tria

when | egal and equitable clains are joined, the court at a m ni num
must be informed that |egal and equitable clains both are being

made.
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That did not happen in this case. Here, Shabazz went to tri al
on claims of legal relief only. She did not seek equitable relief.
O course, because she did not seek equitable relief, the court did
not have any reason to consider, or exercise discretion about, the
conduct of a trial in which legal and equitable i ssues were joined,
including whether to conduct a single trial on both clains.
I nstead, well after the conclusion of trial, Shabazz for the first
time asked the court to grant her equitable relief, and sought | eave
to present evidence about “backpay,” which had not been introduced
at trial. In essence, after the only clains she had nade had been
decided in a jury trial, Shabazz asked for a second trial, before
the court, on an equitable claim she had not raised or pursued
previously. Under the circunstances, Shabazz wai ved her claimfor
equitable relief.

For all of these reasons, the trial court did not err in
denyi ng Shabazz’ s request for backpay and declining to entertainthe

evi dence she offered, on June 24, on that topic.

III.

Shabazz’ s next contention is that the trial court’s decision
to grant Martin’s notion for judgnent NOV was legally incorrect.
Agai n patterning her argunent on federal cases interpreting Title
VI enploynent discrimnation cases, she asserts that in the cause
of action created by the General Assenbly for violation of the | ocal

Prince George’s County anti-discrimnation law, codifiedinarticle
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49B, section 42, the victimof discrimnation need not recover an
award of actual danmages as a condition to recovering an award of
punitive damages. Therefore, the court properly should have | eft
the jury’s award of punitive damages intact.

As noted above, in 1991, anendnents to Title VII permtted
victinms of enpl oynent discrimnationto sue not only for backpay and
other equitable relief but also for conpensatory and punitive
damages. The anendnents appear in section 1981a of Title 42, which
is entitled, “Danages in cases of intentional discrimnation in
enpl oynent.” Subparagraph (a) (1) of that statute recognizes a right
of recovery of conpensatory and punitive damages on the part of a
conpl ai ning party against a respondent who has engaged in unl awf ul
i ntentional discrimnation.

Subpar agraph (b), entitl ed “Conpensat ory and punitive danages,”
provi des the standard for recovering punitive damages, i.e., proof
that “the respondent engaged in a discrimnatory practice or
discrimnatory practices with malice or with reckless indifference
to the federally protected rights of an aggrieved individual”;
excl udes backpay and other equitable relief from conpensatory
damages, to avoid duplication, see Hennessy v. Penril Datacom
Networks, Inc., 69 F.3d 1344, 1352 (7th G r. 1995); and inposes
l[imts onthe total anmount of conpensatory danmages (future pecuniary
| osses, enotional pain and suffering, and other non-pecuniary

| osses) and punitive damges that my be awarded, for each
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conpl aining party. The danages |imtations depend upon the size of
t he nunber of enpl oyees of the enployer, and range from $50, 000 to
$300, 000.

The federal courts of appeal are in general agreenent that, in
aTitle VII case, an award of backpay by the court is sufficient to
sustain an award of punitive danages by a jury, when the jury has
not awar ded conpensatory or nom nal damages. Tisdale v. Federal
Express Corp., ___ F.3d ___, 2005 W. 1653972, at *14 (6th Cir. July
14, 2005); EEOC v. W&O, Inc., 213 F.3d 600, 615 (11th G r. 2000);
Provencher v. CVS Pharmacy, 145 F.3d 5, 12 (1st Cr. 1998); Lebow
v. American Trans Air, Inc., 86 F.3d 661, 670 n.11 (7th Cr. 1996);
Hennessy, supra, 69 F.3d at 1352. The courts have reasoned that,
al t hough backpay is equitabl e relief, not danages, it is restoration
of an actual loss to the plaintiff, and thus has a conpensatory
aspect to it. See W&O, Inc., supra, 213 F.3d at 615; Hennessy,
supra, 69 F.3d at 1352,

Beyond that point, the courts of appeal are not in agreenent.
The First Grcuit has held that, in the absence of a conpensatory
or nom nal danmages award, a punitive damages award cannot stand.
Kerr-Selgas v. American Airlines, Inc., 69 F. 3d 1205, 1214-15 (1st
Cr. 1995). On appeal, the court recognized that a liability
verdi ct finding intentional enploynent discrimnation could support
an award of nom nal damages, which in turn could support an award

of punitive damages. The court concluded, however, that such a
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l[tability finding does not conpel an award of nom nal danmages;
t herefore, nom nal damages nust be sought by means of a jury
instruction or post trial request for additur, Because noni nal
damages had not been sought in either fashion, the court vacated the
punitive damages award. I1d. at 1215.

The Eighth Circuit has held that a plaintiff who has prevail ed
on a race discrimnation charge under 42 U S. C. section 1981 is
entitled to at | east nom nal danmages. Hicks v. Brown Group, Inc.,
902 F.2d 630, 652-53 (8th Cir. 1990), vacated and remanded on other
grounds, 499 U.S. 914 (1991). See also Tolbert v. Queens College,
242 F.3d 58, 74 (2nd G r. 2001) (sane). That hol di ng has been
applied by the lower federal courts to Title VII discrimnation
cases. See Wilson v. Brinker Int’1, Inc., 248 F. Supp. 2d 856, 863
(D. M nn. 2003) (inposing award of $1.00 i n nom nal danages in favor
of plaintiff in Title VII case in which plaintiff recovered zero
conpensat ory danmages and $160, 000 in punitive damages).

The Seventh Circuit and Second Circuit have further departed
fromthe First Crcuit’s analysis, holding that a punitive damages
award in a Title VIl enploynent discrimnation case can stand
wi t hout an award of conpensatory or nom nal damages, or of backpay.

In Timm v. Progressive Steel Treating, Inc., 137 F.3d 1008,
1110 (7th CGr. 1998), the court observed that the |anguage of
section 1981a does not condition an award of punitive damages on an

underlying award of conpensatory damages and “[e]xtrastatutory
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requi renents for recovery should not be invented.” It reasoned that
Title VII enploynment discrimnation suits are controlled by the

“federal conmmon | aw of danmages,” which strives for uniformty when
enforcing the GCvil R ghts Acts; and in suits under section 1983,
punitive damages have been allowed to stand w thout an underlying
conpensatory danmages award. Id. See Carey v. Piphus, 435 U. S. 247,
266 (1978) (holding that in section 1983 suit for violation of
procedural due process rights the violation is actionable for
nom nal damages w thout proof of actual injury, because right to
procedural due process is absolute and it is inmportant to society
t hat procedural due process be observed). The court also cited by
anal ogy housing di scrimnation cases in which recovery of punitive
damages has been permtted in favor of plaintiffs who experienced
di scrim nation, but did not suffer actual |oss. The court held that
it was sufficient for the plaintiff to produce evidence of *some
injury.” Timm, supra, 137 F.3d at 1110.

Simlarly, the Second G rcuit in Cush-Crawford v. Adchem Corp.,
271 F. 3d 352, 354 (2nd Cir. 2001), held that “a Title VII plaintiff
may recover limted statutory punitive damages absent an award of
either actual or nom nal danages.” The court reasoned that the
| anguage of section 198la does not prem se an award of punitive
damages on an award of conpensatory or nom nal danages, or backpay;
the common | aw of the various states is not uniformas to whether

punitive danages must be supported by a conpensatory danages award,
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a nom nal danmages award, proof of actual |oss, or nerely proof of
injury; the damages limtations i nposed in section 198l1a(b) provide
protection agai nst unreasonabl e punitive danages awards by juries;
and requiring an award of nom nal damages is unnecessary because
they “are generally no nore than synbolic.” 1d. at 359.

The Fourth Circuit has not yet squarely deci ded these issues.
In Corti v. Storage Technology Corp., supra, 304 F.3d at 341-42, the
court affirmed a punitive damages award i n a case i n whi ch there was
an award of “0" conpensatory damages, but over $400, 000 i n backpay.
The court held that, “because the district court awarded [the
plaintiff] back pay based on the jury’s finding of liability,” there
was no error in allowing the punitive danages award to stand. Id.
at 341-42. 1In a concurring opinion, Judge N eneyer enphasi zed t hat
t he backpay award satisfied the “general rule that punitive damages
nmust be supported by conpensatory damages,” id. at 344, and pointed
out that, in housing discrimnation cases, the court has held that
punitive damages cannot be recovered w thout a foundation award of
conpensat ory danmages. See People Helpers Foundation, Inc. V.
Richmond, 12 F. 3d 1321, 1327 (4th Cr. 1993).

W return to section 42 of article 49B, which is the statute
creating the cause of action sued upon in this case. Section 42 was
enacted by the GCeneral Assenbly in 1992, in response to the
deci sions of the Court of Appeals in McCrory Corp. v. Fowler, 319

Md. 12 (1990), and Sweeney v. Hartz Mountain Corp., 319 M. 440
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(1990). In McCrory, the Court held that Montgonery County did not
have the power to create a private judicial cause of action for
damages for violation of its anti-enploynment discrimnation
or di nance. 319 M. at 24. The Montgonery County ordinance
purported to authorize individuals to sue one another for damages
for discrimnatory practices prohibited by the ordi nance. The Court
hel d that the | ocal anti-discrimnation ordinance affected a matter
of state wi de concern and therefore did not qualify as a | ocal |aw
under Article XI-A of the Maryland Constitution. 1d. Accordingly,
the |l aw was not within Montgonmery County’s power to enact.

In so holding, the Court reasoned that nunicipal corporations
and | ocal governnments cannot by ordinance create private rights of
action between third persons or enlarge the conmon | aw or statutory
duties or liabilities of citizens anong thenselves. Only the
CGeneral Assenbly and the Court of Appeals have that power. Id.

Li kew se, in Sweeney, the Court invalidated a Howard County
| ocal ordinance “authorizing an i ndependent action in |law or equity
inthe Grcuit Court for Howard County,” on the ground that it was
not a local |law and thus was enacted in violation of Article Xl -A
319 Ml. at 444. See also H.P. White Laboratory, Inc. v. Blackburn,
372 Md. 160, 170-71 (2002) (hol ding void a Harford County ordi nance

authorizing a private cause of action in circuit court to recover
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damages for a violation of that ~county’'s anti-enploynent
di scrimnation |aw).?®

By chapter 555 of the Laws of 1992, the General Assenbly
enacted legislation, codified in section 42, authorizing private
causes of action in the circuit court for a violation of the
Mont gonmery County anti-enploynent discrimnation ordinance. In
1993, the General Assenbly anmended section 42 to authorize such
causes of action for violation of the anti-enploynent di scrimnation
ordi nances in Prince George’ s County and Howard County. 1993 Laws,
ch. 152. The new cause of action thus created is in the circuit
courts for “damages, injunctive relief, or other civil relief.”

Unli ke section 198la, which expressly addresses punitive
damages and i nposes a standard for and Iimts upon recovering them
section 42 does not make any specific reference to punitive damges.
Al so, section 42 makes no reference to section 198la, to any of the
federal Title VIl jurisprudence about punitive damages, or to the
federal common | aw of damages. By contrast, section 41, which was
enacted in 1992, when section 42 was passed in its original form

(applying only to the Montgonmery County ordi nance), makes express

°Section 2-200 of the Prince George’'s County Code |ikew se
purports to create a cause of action in circuit court for a
di scrimnatory act in violation of the county’ s anti-enploynent
discrimnation law. |In Edwards Systems Technology, supra, 379 M.
at 292 n. 6, the Court noted that, under the holdings in McCrory and
Sweeney, that ordinance is void.

39



reference to federal |aw, defining the words “prevailing party” by
reference to 42 U S.C. section 1988.

Unl ess the General Assenbly has stated otherw se, which it has
not, the neaning of section 42, a state enactnent, is to be
interpreted by application of Maryland comon |aw. That i ncludes
t he Maryl and comon | aw of damages, and further, the Maryl and conmon
| aw of punitive damages, not the federal comon |aw, the |anguage
of section 1981a, or the interpretations of that |anguage by the
federal courts which, as described above, are not uniform?®

Under Maryland conmon |aw, punitive damages represent, in
essence, a civil fine. Embrey v. Holly, 293 M. 128, 142 (1982).
See also Darcars Motors of Silver Spring, Inc. v. Borzym, 379 M.
249, 263 (2004) (“Punitive damages are awarded ‘[b]ased upon the
hei nous nature of the defendant’s tortious conduct,’ and they serve
t he purpose of punishing the particular tortfeasor and deterring
conduct simlar to that which underlay the tort.”) (internal
citation omtted). The purpose of punitive danmages is “to punish
the wongdoer and to deter such conduct by the wongdoer or others
in the future.” Caldor, Inc. v. Bowden, 330 MI. 632, 661 (1993).
Puni tive danages are not a neans of reconpensing the victim Cheek

v. J.B.G. Properties, Inc., 28 M. App. 29, 34 (1975).

I n 1997, the General Assenbly enacted a statute, separately
codified at section 43 of article 49B, authorizing in certain cases
a private cause of action for violation of Baltinore County’ s anti -
enpl oynent di scrim nati on ordi nance. Laws of 1997, ch. 348. Section
43 expressly disallows an award of punitive danmages.

40



It is a well settled proposition in Maryland | aw that a cause
of action does not exist for punitive damages alone. See, e.g.,
Philip Morris Inc. v. Angeletti, 358 Md. 689, 773 (2000); Shell 0il
Co. v. Parker, 265 M. 631, 644 (1972). In Schloss v. Silverman
172 M. 632, 642 (1937), the Court observed, “[c]onpensation and
puni shnment are different things, and it is generally held that
punitive or exenplary damages cannot be recovered w thout proof of
actual | oss.” (Internal citation omtted.) Hence, a necessary
condition for the recovery of punitive damages is an underlying
award of conpensatory damages. Philip Morris, supra, 358 Ml. at
773; Caldor, supra, 330 MI. at 662; Rite Aid Corp v. Lake Shore
Investors, 298 MI. 611, 626 (1984); cCarter v. Aramark Sports and
Entertainment Services, Inc., 153 Ml. App. 210, 253 (2003). More
specifically, “there nust be a conpensat ory damages award f oundati on
for each count of a conplaint that provides a basis for punitive
damages.” Caldor, supra, 330 Mi. at 662 (enphasis omtted); see
also Thorne v. Contee, 80 M. App. 481, 502 (1989).

In a proper case, a nomnal damages award w || support a
punitive damages award. Heinze v. Murphy, 180 Md. 423, 429 (1942).
In Shell 0il, supra, 275 Mi. 631, the Court of Appeals held that an
award of “nom nal conpensatory danages” will support an award of
puni tive damages. Id. at 644. Nom nal conpensatory damages are
damages awar ded when a conpensabl e i njury has been proven but it is

i npossi ble to cal cul ate the actual | oss that has been suffered. 1In
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that situation, the plaintiff has sustained actual harm By

contrast, an award of nom nal danmamges that is not conpensatory,

i.e., is made only upon a finding of a “technical invasion” of the
plaintiff’s rights, when “in fact, no conpensable injury was
proved,” will not support an award of punitive danages. Id.

The Shell 0il Court noted in its opinion that an “apparent
exception” to the general rule that a cause of action does not exi st
for punitive danages alone “may be found in causes of action such
as those for slander and or |ibel per se where general conpensatory
damages are presuned fromthe tortious act.” Id. at 641 n.6. In
stating its holding, the Court referred to this exception a second
tinme, commenting, “[wle do not reach in this case the issue
appearing in sone cases that general conpensatory damages m ght be
presuned fromthe tortious act itself.” I1d. at 644.

In Five Platters, Inc. v. Purdie, 419 F. Supp. 372 (D. M.
1976), a suit alleging violations of comon |aw trademark rights,
unfair conpetition, and trademark infringenent, a jury awarded the
plaintiff $1.00 in conpensatory damages and $3,000 in punitive
damages. The plaintiff did not present proof of actual |osses and
expenses incurred as a result of the defendant’s wongful acts. The
evi dence showed, however, that the plaintiff had incurred
substanti al damages in an unspecified anmount, which was difficult

of precise proof. Applying the holding in Shell 0il, the court
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ruled that the nom nal conpensatory damages award supported the
punitive danages award. 419 F. Supp. at 383.

In IBEW, Local 1805 v. Mayo, 281 Ml. 475 (1977), a defanation
case, the jury awarded $1.00 in nom nal conpensatory danages and
$5,000 in punitive damages. The plaintiff conceded at trial that
he had not sustained any actual harm to his reputation from the
def amat ory statenent. On appeal, the Court of Appeals rejected the
defendant’s argunment that the First Amendnent did not permt
recovery of presunmed and punitive damages. The Court held that,
because the plaintiff had proven actual nalice, under the standard
set forth in New York Times v. Sullivan, 376 U.S. 254 (1964)," he
coul d recover “both conpensatory and punitive damages absent proof
of actual damages of any kind,” wthout offending the First
Amendnent. 281 Md. at 481-82 The parties did not raise, and the
Court did not address, the question whether the danmages award
conported with Maryl and state common | aw of danages.

| N Hearst Corp. v. Hughes, 297 Md. 112, 125-26 (1983), anot her
def amati on case, the Court held that when the statenment at issue is
def amatory per se and the defendant’s conduct has net the standard
for constitutional nalice set forth in New York Times v. Sullivan,

supra, damages are presuned; accordingly, a fact-finder may award

I'n Sullivan, the Supreme Court held that public officials
must prove that defamatory fal sehoods relating to their official
conduct were made with “actual malice,” i.e., wth know edge that
statenents were fal se or made with reckl ess di sregard of the truth.
376 U.S. at 279-80.
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general damages for the fal se words even in the absence of proof of
harm See also Shapiro v. Massengill, 105 Md. App. 743, 774 (1995).

Finally, in Lake Shore, supra, 298 MI. at 626, the Court held
that special danages were not a required elenment of the tort of
intentional interference with contract, and that an award of general
damages in nomnal anobunt was a conpensatory damages award
sufficient to sustain the punitive damages award. There, the tri al
court ruled that damages nust be neasured under the contractua
“benefit of the bargain” rule. After the plaintiff failed to prove
any damages under this nmeasure, the trial court granted the request
of the defendant for a directed verdict. The Court granted a new
trial on the grounds that the trial court incorrectly limted
evi dence pertaining to damages. The Court held that, to recover
punitive damages for intentional interference with contract, the
plaintiff needed to recover at |east nom nal conpensatory damages
and prove that the tortious act was commtted with actual malice.
298 Md. at 626-27.

In the case at bar, the thrust of Shabazz’s argunent about
punitive danages i s that, because discrimnationis wongful conduct
that article 49B and section 2-185 of the Prince George’s County
Code seek to eradicate and punish, the jury’s finding of liability
against Martin was, in and of itself, sufficient to support the
puni tive damages award agai nst him w thout an award of conpensatory

or even noninal conpensatory damages. She does not cite any

44



Maryl and caselaw to support this argunent. Rat her, she relies
entirely on the Title VII cases we have discussed, asserting that
we shoul d presune that the General Assenbly enacted section 42 with
t hose cases in m nd.

As we already have explained, however, there is nothing to
i ndi cate that the General Assenbly intended to i ncorporate Title VII
jurisprudence about punitive danmages in enploynment discrimnation
cases in place of the Maryland common | aw of punitive damages when
it created a private cause of action for damages for violation of
the Montgonery County, Prince George’'s County, and Howard County
| ocal anti-enploynent discrimnation ordinances. Also, Title VII
jurisprudence about punitive danmages has devel oped based on j udi ci al
Interpretations of |anguage in section 1981la that expressly all ows
for recovery of punitive damages; other |anguage in section 198la
that places alimtation on the anmount of danages, both conpensatory
and punitive, that may be awarded in a Title VII case; and the
federal conmon | aw of dammges, which is not the sane as Mryl and
common | aw. None of these considerations apply to article 49B
generally, or to section 42 in particular. W nust presune that,
in creating the private cause of action that is codified at section
42, the Ceneral Assenbly intended that the Maryland common | aw of
damages woul d control

W have found no case applying the Mryland conmmon |aw of

damages that has upheld a punitive damages award that was not
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supported at |east by an award of nom nal conpensatory danages.
Her e, Shabazz did not ask for a jury instruction on nom nal damages.
She did not ask to have a nom nal damages award option included in
the special verdict sheet. She did not object to the punitive
darmages jury instruction that was actually given that, consistent
with Maryland common |aw of danmages, conditioned any punitive
danages award on a predicate award of conpensatory damages.?
Neither in her own post trial notions nor in response to the
appel | ees’ post trial notions did she ask the court to enter a

nom nal damages award.®

8Again, the instruction was, “Now, if you find for the
plaintiff and award danmages to conpensate for the injuries
suffered, you may go on to consider whether to nake an award of
punitive damages.”

°l'n her reply brief, for the first tine, Shabazz raises the

i ssue of inconsistency and asks that, if this Court does not
ot herwi se agree with her position on the issues she has raised, we
grant her a new trial. This argunent was not raised or decided

bel ow, as Shabazz did not file a notion for a new trial.

We note, noreover, that the verdict was not inconsistent. The
jurors were instructed, wthout objection, to consider punitive
damages only if they awarded conpensatory damages. The jurors
awarded “0" in conpensatory danmages and then, contrary to the
court’s instruction, al so awarded punitive damages. Under Maryl and
law, the punitive damages award, having been nade wi thout the
necessary conpensat ory danages predi cate, was | egal | y i nproper, and
coul d not stand. See Montgomery Ward & Co., Inc. v. Kealemans, 275
Md. 441, 446 (1975) (“the rule of our cases is clear that there
must be an award of conpensatory damage, at least in nom na
amount, for an award of punitive danages to be allowed to stand”);
Heinze, supra, 180 MJ. at 429 ("A judgnment on a verdict awarding
puni tive danages but no actual damages has been held error.”
(citation omtted)). That is not the sane as being inconsistent.
See Frey v. Alldata Corp., 895 F. Supp. 221, 224 (E.D. Ws. 1995)
(noting that, when jury awarded punitive damges and zero

(continued. . .)
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The standard of review for a decision to grant a notion for
JNOV i s whether the decision was legally incorrect. Odinarily, a
notion for JNOV tests the | egal sufficiency of the evidence. Impala
Platinum Ltd. v. Impala Sales (U.S.A.), Inc., 283 M. 296, 325
(1978); Nationwide Mut. Ins. Co. v. Anderson, 160 Md. App. 348, 356
(2004) . In the present case, however, the trial court did not
deci de the notion for JNOV on the | egal sufficiency of the evidence
presented at trial, but rather on the basis that an award of
conpensatory danmages was a nhecessary predicate to an award of
punitive damages. Thus, inreviewing the trial court’s decision to
grant the notion, we nust determne whether the trial court’s
decision on the |law of punitive damages was correct. The tria
court ruled that, under the Maryland | aw of damages, once the jury
found that Shabazz had sustained “0" in conpensatory danages, it
could not make an award of punitive damages. For the reasons we
have expl ai ned, that deci sion was | egally correct under the Maryl and

common | aw of danages, which applies to this case.

IV.

Final |y, Shabazz contends the trial court erred in denying her

petition for attorneys’ fees. Section 42 provides that, “[i]n a

°C...continued)
conpensatory danmamges, after being instructed to only answer
punitive damages question on verdict sheet if it awarded
conpensatory danmamges, “the answer on punitive damages [was]
super fl uous, it [ was] l egally inpossible, not | ogically
i nconsi stent”).
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civil action under this section, the court, in its discretion, nay
allow the prevailing party reasonable attorneys’ fees, expert
wi t ness fees, and costs.”

Shabazz’ s argunent on this issue hinges upon our resol ution of
the other issues she has raised. She argues that, but for the
errors she maintains the trial court commtted by not entering
j udgnment agai nst Bob Evans and by granting the notion for JNOV filed
by Martin, “she woul d have recei ved attorneys’ fees and costs as the
prevailing party whose ends were acconplished as a result of the
litigation.” Shabazz does not argue that, in the absence of error
on the part of the trial court, the trial court erred or abused its
di scretion in denying her fee petition.

For the reasons given, we have concluded that the trial court
did not err in its rulings in this case. Accordingly, we also
rej ect Shabazz’s assertion that the trial court erred or abused its

di scretion in denying her petition for attorneys’ fees.

JUDGMENT AFFIRMED. COSTS TO BE PAID
BY THE APPELLANT.

48



