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In this case of first inpression, we nust determnm ne whet her a
police departnment is entitled to judicial reviewof a “not guilty”
finding rendered by a hearing board convened pursuant to the Law
Enforcenent Oficers’ Bill of R ghts (“LEOBR’), M. Code (2003),
Title 3, Subtitle 1 of the Public Safety Article (“P.S.”).! The
appeal arises from an alleged unauthorized vehicular pursuit
conducted by Kathleen Anderson, appellee, an officer with the
Maryl and- National Capital Park and Planning Comm ssion (the
“Conmi ssion”), appellant.

As a result of Anderson’s conduct, appellant initiated
di sci plinary proceedi ngs under LEOBR After an “Adm nistrative
Heari ng Board” (the “Board”) found appellee not guilty of engagi ng
in an wunauthorized vehicular pursuit, the Commssion filed a
“Petition for Appeal” with the Crcuit Court for Prince Ceorge’s
County. Concluding that the Comm ssion was not entitled to
judicial review, the circuit court granted Anderson’s notion to
di sm ss.

On appeal, the Commi ssion presents two i ssues, whi ch we quot e:

l. Whet her the Circuit Court erred as a matter of |aw

in granting appellee’s Motion to Dism ss and, in so
doing, finding that appellant Conm ssion is not
entitled to judicial review of the final decision
of an admi nistrative hearing board pursuant to [§]

3-109 of the LEOBR

[I. Whether the Circuit Court erred as a matter of | aw

1 At the tine of the admnistrative hearing, LEOBR was
codified in Article 27, 88 727 - 734D of the Maryland Annot at ed
Code (1957, 1996 Repl. Vol.). Effective OQctober 1, 2003, LEOBR was
recodi fied, wthout substantive change, to P.S. 8§ 3-101 et segq.



in granting appellee’s Motion to Dismss and, in so
doing, finding that appellant Conm ssion is not
entitled to judicial review of the final decision
of an adm nistrative hearing board pursuant to [§]
10- 222 of the Admi nistrative Procedures Act.
For the reasons that follow, we shall affirm
I. FACTUAL AND PROCEDURAL BACKGROUND
The Commi ssion i s a body corporate and an agency of the State.
See MI. Code Ann. (1957, 2003 Repl. Vol.), Art. 28, § 1-101.
Recently, in Boyle v. Maryland-National Capital Park and Planning
Comm’n, 385 Md. 142, 146 (2005), the Court of Appeals outlined the
rights and responsibilities of the Comm ssion:
The Conmission is a bi-county agency created by the
Ceneral Assenbly to devel op both general and functional
pl ans of proposed |and devel opnent for the WAshington
Metropolitan District, which consists of nost of
Mont gonmery and Prince Ceorge's Counties. See Maryland
Code, Art. 28, 8§ 7-108. That is the main “planning”
function. In carrying out the general plan, the
Commi ssion is authorized to acquire property within the
District for roads, parks, forests, and other recreation
facilities, and to i nprove and control such property for

t hose purposes. See id. 8 5-101. That is the main “park”
function.

Pursuant to Art. 28, 8 5-114(a), the Conm ssion “may appoi nt
what ever park police officers as nay be necessary to provide
protection for the Comm ssion’s activities and property.” These
officers “are responsible to and are under the supervision of the
Conmi ssion.” Boyle, 385 Ml. at 146. The park police also “have
concurrent general police jurisdiction with the Mntgonery and

Prince George’s County police within the parks and other areas ..



under the jurisdiction of the Conmssion....” Art. 28, 8 5-114(a).

Regar di ng park police officers, the Boyle Court expl ai ned, 385
Ml. at 146-47 (enphasis added):

[ SJome functions of the Comm ssion are handl ed by the

central Comm ssion staff while others are i npl enmented by

geogr aphi cal | y-based Di vi sions of the Comm ssion within

each of the two counties. Anmong the functions handl ed

centrally are human resources, finance, and general

counsel, and included wthin the finance departnent is

general procurenent for the Conm ssion. Among the

functions handled by Divisions within the respective

counties 1is the police function. There 1is a separate

Park Police Division, headed by a Chief and having its

own command and administrative structure, in each of the

two counties.

Since 1998, appellee has served as a Park Police Oficer. On
Sept enber 8, 2001, she was assigned to the m dnight shift for the
Prince George’'s County Park Police Division (“the Division”),?
operating a marked police cruiser equipped with an in-car conputer
and canera. At approximately 10:30 p.m on that date, while
appel lee was on a two-lane residential road in Prince Ceorge’s
County (the “County”), she activated the emergency |ights on her
patrol car, intending to stop a vehicle bearing |icense plates that
had been reported as stolen. Wien the vehicle did not stop
appel l ee activated the siren on her patrol car, and remained in

contact with the Division s “comruni cati ons” by neans of her police

radi o. At that point, the suspect vehicle exceeded the posted

2 Both parties refer to the Prince George’s County Park Police
“Departnent,” but Boyle refers to “geographically-based D visions”
in Prince George’s and Montgonery counties. Boyle, 385 Ml. at 146.
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speed limt, crossed the center |line, and may have struck anot her

vehi cl e. As the vehicle was noving, the occupants junped out.

Their vehicle cont

t el ephone pol e.

inued to nove, without a driver, and struck a

The Commi ssion’s policy as to vehicular pursuits is codified

in Bi-County Direct

ive 414 (“BCD 414"), effective January 1, 1979,

as anended on May 9, 2001. |In accordance with the 2001 Anendnent,

“fresh pursuit” is

permtted only

when an officer has probable cause to believe that the
fl eei ng suspect has conmitted or is attenpting to commit

the fol |l ow ng:

. Any felony involving the use of force or threat of

physi cal
. A hit an

force or violence against a person.
d run traffic accident resulting in death

or serious injury[.]

Not ably, “[a]lny other pursuits are prohibited.”

By “Menoranduni dated Cctober 4, 2002, appellee was notified

that she was charged as fol |l ows:

Charge #
Rule 2:

1. Failure to comply with Bi-County
Conformance to Law - Oficers and

enpl oyees of these divisions shall obey all

| aws of
Maryl and,

the United States, the State of
County ordinances[,] all rules and

directives of these divisions, and the
Comm ssi on where applicable.

To wit: On Se

ptember 8, 2001, you engaged in a vehicle

pursuit in direct violation of the anendnent (dated
5/9/01) to Bi-County Directive 414.

Charge #2. Bi-County Directive 414: Fresh

Pursuit,
Pur sui t
pr obabl e
suspect

Amendment (dated 5/9/01) - Fresh
is only allowed when an officer has
cause to believe that the fleeing
has committed or is attenpting to

conmt the follow ng:



Any felony involving the use of force or threat of
physi cal force or violence against a person. A
hit-and-run traffic accident resulting in death or
serious injury. Any other pursuits are prohibited.
To wit: On Septenmber 8, 2001, you engaged in a vehicle

pursuit in direct violation of the Amendnent (dated
5/9/01) to Bi-County Directive 414.

Charge #3. Bi-County Rule 9: Integrity of
Reporting System (A). No officer or enpl oyee
shall make or cause to be made, any om ssion,
fal se, inaccurate, or inproper entries in any
official record, form or report, nor shall
they under any circunstances nmeke any false
of ficial st at ement or I ntenti onal
m srepresentation of fact.

To wit: On Septenber 8, 2001, you engaged in a vehicle

pursuit and then provided a fal se statenment to Sgt. Unhrig

when he questioned you.

In light of the charges, the Division informed Anderson that
it “intend[ed] to take the disciplinary neasure of term nation of
enploynent....” Accordingly, appellee exercised her right to an
adm ni strative hearing, pursuant to P.S. 8 3-107(a), which was held
on March 13 and 14, 2003.

Captain Robert Ashton testified that he proposed the 2001
amendnent to BCD 414 so it would conformto the nore restrictive
vehi cul ar pursuit policy adopted by the County. He expl ai ned t hat
he wanted to avoid “extrene liability” for the agency.?

On Cct ober 10, 2001, Ashton spoke with D ane Robertson-Gi ggs,

who cl ai ned she was the driver of a sport utility vehicle struck by

3 The Bi -County Rules and the Bi-County Directive, referred to
in the Menorandum of October 4, 2002, were admitted in evidence,
wi t hout obj ection.



the suspect vehicle on Septenmber 8, 2001. Fol | owi ng t hat
conversation, Captain Ashton asked Sergeant Daren Uhrig to
“retrieve the in-car videotape from Oficer Anderson.”* He also
“spoke with O ficer Christopher Perry regardi ng what he saw on t he
scene when he went to back up O ficer Anderson.” Then, he “spoke
wi th Lieutenant [ Ton] Kane and nmade a verbal request for the radio
transm ssion tapes regarding the incident.” On Cctober 17, 2001,
after having reviewed the requested itens, Ashton “wote a
conplaint against police practice for this mtter to be
i nvestigated further.”

On cross-exani nation, Captain Ashton conceded that the nere
activation of enmergency equipnment “doesn’t nean you're in
pursuit[.]” He al so acknow edged that there are “occasi ons when you
follow a vehicle and it’s not a pursuit[.]”

Sergeant Uhrig was appellee’s supervisor on the night of
Septenber 8, 2001. He recalled that, at approximtely 10:30 p. m
on Septenber 8, 2001, he was “listening to the [police] radi o’ when
he overheard that “Officer Anderson had called out with a |Iicense
plate.” Unhrigtestified: “l believe she asked for [a] registration
check on [the] |icense plate. At sone point the registration plate

for the vehicle came back stolen.... | believe she said the

* The videotape was admitted into evidence at the hearing,
Wi t hout objection, and was played for the Board. |In addition, the
audi o tape was admitted into evidence, wthout objection, and was
pl ayed for the Board.



vehicle wasn’t stopping....”"

According to Sergeant Uhrig, Lieutenant Tom Kane “wanted to
know what occurred,” and if “there was a fast chase.” Uhrig
guesti oned appel | ee about whet her there was a chase, but she “said
there wasn’t.” Unrig testified: “[B]asically she described the
i nci dent . She had turned on the enmergency equipnment and the
vehicle had failed to stop. And then that she had | ater cone upon
t he vehicle wecked din [sic] the tel ephone pole.” After speaking
with Oficer Anderson, Uhrig “didn’t think a fast chase had
occurred.” He added: “Fromthe information | had I felt that she
handl ed it properly.”

On the night of Septenber 8, 2001, Lieutenant Kane was the
“[o] perations duty officer for Prince George’s County patrol....”
At approximately 10:30 p.m, while nonitoring the radio, Kane
received a radio transm ssion from appell ee. He was “concerned
enough that [he] made an inquiry whether a pursuit had occurred.”
He also “instructed Sergeant Uhrig to ensure that no chase had

t aken pl ace, because if it had | would have to do a commander’s | og

before leaving.” Uhrig asked appellee to call with her “answer
[to] that question.” Kane was in Sergeant Unhrig’s office when
appel | ee responded. Kane testified that, following the

conversation, Sergeant Uhrig “told [hin] that there had been no
[chase] and there was no need for a performance report.”

Therefore, Kane took no “further actions” regarding the incident.



Sergeant Harvey Baker interviewed appellee on January 9,
2002.° Anderson clainmed that, while foll owi ng the suspect vehi cl e,
she saw “no cars ... on the road.... There was no traffic, no
pedestrians.” According to appellee, she was “one or two” car
| engt hs behind the suspect vehicle when it struck the tel ephone
pole; the entire incident | asted “between seven and [ten] m nutes”;
and it extended “nmaybe two and a half” mles. Oficer Anderson
denied that she ignored “any traffic control devices in trying to
get the vehicle to stop[.]” Moreover, appellee estimted that her
top speed was “between 35 and 40 [mp.h.],” in contrast to the
posted speed limt of “25 to 30.”

O ficer Anderson denied that her actions violated BCD 414.
When asked by Sergeant Baker whether she pursued the vehicle,
appel | ee responded: “Did | try to get it to stop? Yes. Dd I
pursue it? | was behind it. --. It happened so quick.”

Appel | ee was the sol e witness for the defense. She explained
that, as a patrol officer, her duties included observing “vehicles
on or about park property.” Anderson recalled that she began to
foll owthe suspect vehicle after a registrati on check reveal ed t hat
the license pl ates had been reported as stolen. She indicated that
she intended to stop the suspect vehicle along the side of Dupont

Hei ghts park property. Appel l ee insisted that “it wasn't” her

> The audi otaped interview of appellee and a transcript were
admtted into evidence, wthout objection.
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“intent to initiate a pursuit,” and she denied that a vehicul ar
pursuit ensued. Indeed, Anderson clainmed that, while follow ng the
vehi cl e, she deci ded not to pursue it because it had passed anot her
vehicle, “and went over the double yellow line” into the |ane
designated for oncomng traffic. She also clained that she
i nformed comuni cati ons of her decision. According to appellee, as
she prepared to deactivate the enmergency equi pnent, the suspects
“turned ... and then they bailed out while the car was stil
nmovi ng.”

On cross-exam nation, appellee admtted that, while foll ow ng
the suspect vehicle, she crossed over the center line on the
roadway, and into the |lane for oncomng traffic, in order to pass
a civilian notorist. Oficer Anderson also admtted that, while
foll ow ng the suspect vehicle, she “was a little over the speed
limt.” Al t hough appellee insisted that her speed “wasn’t

excessive,” she acknow edged that there were pedestrians “in the

road.” O ficer Anderson also testified that, on the day foll ow ng
the incident, she “received a telephone call about property
damage,” which she included in her report of the incident. She
mai nt ai ned, however, that, prior to that call, she was unaware of

any property damage.
At the close of the hearing, the Board rendered an oral
ruling, in which it found appellee not guilty of all of the

char ges. Thereafter, on June 30, 2003, the Board issued its



witten “Decision of Hearing Board Relative to PO Kathleen
Anderson” (the “Decision”), reciting its findings of fact and the
basis for its ruling. Noting that it had “carefully scrutinized

all of the testinobny and the circunstances under which it was

given,” the Board nade clear that its ruling was “based in part

upon its viewof the credibility of the witnesses.” It also said:

The Board al so consi dered, anong ot her factors, the state
of mnd and deneanor of each wi tness while testifying,
his or her opportunity to observe and accurately rel ate
to the matters di scussed, whether the testinony has been
contradi cted, any bias or prejudices of the wtnesses,
the manner in which the wtness may be affected by a
decision in the case, and the extent to which the
testinmony of the witness i s supported or contradicted by
ot her evi dence. The Board also considered the
docunentary evidence presented to it and how that
evidence interfaced with the testinony of the various
witnesses. In that regard, the Board had copies of the
interviews of Oficer Anderson.

The Board al so had available to it an audi o tape and
video tape of the alleged pursuit of Septenber 8, 2001.
The Board was able to hear and view for itself the
ci rcunst ances and the events of Septenber 8, 2001.
Wth these considerations in mnd, the Board reasoned t hat BCD
414 does “not set forth precise guidelines under which an officer
may or may not follow a vehicle in an attenpt to have said vehicle
stop.” In the Board' s view, “the policies afford the officer sone
reasonabl e discretion with respect to nmaking a determ nation that
a vehicle will not stop and that, accordingly, there should not be
any continued effort to stop the vehicle.” Recognizing that its

determi nation was “a close call” the Board nonet hel ess concl uded

that appell ee had not violated BCD 414.
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In reaching that conclusion, the Board noted that “the audio
tape clearly reinforces O ficer Anderson’s testinony that she had
determ ned to break off any pursuit of the vehicle....” It stated:
“The fact that O ficer Anderson continued in the direction of the
suspect vehicle and approached after the vehicle was abandoned and
wr ecked di d not transformher conduct into a violation of Bi-County
Directive 414.” O inport here, quoting P.S. § 3-108 (a)(3), the
Board stated: “*A finding of Not Guilty term nates the action.’”

The Comm ssion subsequently sought judicial review of the
Board’ s Decision. Appellee responded with a notion to di sm ss.

I n her notion, appell ee contended that the Board, conposed of
three | aw enforcenent nenbers, all appointed by the chief, “is a
quasi -j udi cial body assenbled by [the Conm ssion] for the express
purpose of hearing testinony and adjudicating the disciplinary
charges against its own officer.” Mdreover, she clainmed that the

Comm ssi on is not a party to the proceeding before it or before

an appel |l ate body authorized to reviewits decision, and it has no
judicially cognizable interest in what happens to that decision.’”
(GCitation omtted). Anderson stated: “Absent sone speci al
statutory authorization, therefore, [the Board] does not have the
right to appeal its own decision.” She added that “no provision in
| egi sl ati on establishing or regulating the [Conm ssion] confers

upon it the right to appeal its own decisions.”

In its opposition, the Comm ssion indicated that it did not
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seek review of “its own decision” because the “decision at issue is
not the Conmi ssion’s decision; rather, it is the decision of an ad
hoc adm ni strative board mandat ed by the provisions of the LEOBR "~
According to appellant, if the Comm ssion were not allowed to
obtain judicial review, the result would be to allow the Board to
“nullify ... the police agency’'s vehicle pursuit regulations
wi t hout affording the agency or the court an avenue by which to
correct the clearly erroneous and unsubstanti ated deci sion.”

The Conmi ssion al so addressed the statutory provisionin P.S.
8§ 3-108(a)(3), which states: “Afinding of ‘not guilty term nates
the action.”” In its view, that provision sinply expresses that
the ruling “constitutes a final decision for purposes of appeal.”
In this regard, the agency pointed to the absence of “language in
the LEOBR limting the right of appeal to the officer[.]”
Appel | ant added: “The rights of both parties to appeal final LEOBR
adm ni strative decisions in no way infringes upon the procedural
rights of police officers.ll”

Mor eover, the Conm ssion contended that it “was a party to the
adm ni strative action, serving in a quasi-prosecutorial capacity.”
Therefore, it insisted that it was entitled to judicial review of
the Board’ s Decision under the Admnistrative Procedure Act

(“APA"), codified in Ml. Code (1984, 2004 Repl. Vol.), 8§ 10-222 of

12



the State Government Article (“S.G").°®

At the notion hearing held on February 19, 2004, the circuit
court questioned appellant’s counsel as to why the court shoul d not
di smss the action pursuant to P.S. 8 3-108(a)(3). Referring to
t he absence of express | anguage in LEOBR granting a ri ght of appeal
to the Comm ssion, the court stated: “[I]t doesn't say the |aw
enf orcenent agency has a right to appeal, does it?” The follow ng
exchange is rel evant:

[ COUNSEL FOR APPELLANT]: ... It is the Commission’s

position that [P.S. §] 3-108 read in conjunction with

[P.S5. §] 3-109, which also references judicial review,

would conclude that the termination of the action is a

final decision by the Trial Board and authorizes the

agency to petition for judicial review.

THE COURT: Why didn’t the legislature then say that? Say
this is a final judgnent?

[ COUNSEL FOR  APPELLANT]: In Section 3-108, the
| egi sl ature sets forth the decisions that can be nade by
a trial board and the appellate procedures that can be
taken fromthose decisions...
(Enmphasi s added).
The court al so questioned the Conm ssion’s counsel about how
to reconcile a right of judicial review for the Comm ssion with

P.S. 8 3-110, which allows for expungenent of a police officer’s

record in cases of acquittal, dismssal, or a finding of not

¢ Alternatively, appellant argued: “[I]f this Court were to
conclude that there exists no statutory authority for the
Comm ssion’s appeal of the LEOBR Board’ s final decision, mandanus
woul d provide a comon | aw avenue for judicial review.” However,
appel l ant has not pursued the mandanus claim on appeal. See
Criminal Injuries Compensation Board v. Gould, 273 Ml. 486 (1975).

13



guilty. The followng colloquy is pertinent:

THE COURT: Let ne ask you this. If | agree with your
argunent and | then reverse the Trial Board, can the
police officer have her record expunged three years from

now?

* * *
[ COUNSEL FOR APPELLANT]: I’m not sure that the officer
could. It would depend on what the puni shnment was.

THE COURT: Suppose she’s fired.

* *x %
[ COUNSEL FOR APPELLANT]: | don’t believe she has the
right to expunge the action fromher personnel file, Your

Honor .

THE COURT: Then what does this portion of the statute
mean, [P.S. 8] 3-1107? “On witten request, a |aw
enforcenment of ficer may have expunge[d] fromany fil e the
record of a formal conplaint made against the |aw
enforcenment officer if a hearing board acquitted the | aw
enforcement officer, dismssed the action or made a
finding of not guilty.” Wat does that nean?

[ COUNSEL FOR APPELLANT]: .... If this decision was
reversed and a finding of guilty was nade, then she coul d
not have it expunged. If sinply there was - if the
finding of not guilty held firm she could have that
expunged from her record.

THE COURT: |'ve reversed -- |’ve now reversed the Tria
Board and 1’ve entered a finding of guilty.

[ COUNSEL FOR APPELLANT]: And | believe what an officer
for the court [would have to do] would be to remand t hat
to the Board.

THE COURT: Wy doesn’'t [P.S. 8] 110 say that?

[ COUNSEL FOR APPELLANT]: Well, | think it doesn’'t have to
because it sinply goes to a finding of guilty or not
guilty. If it was remanded to -- before the Trial Board

and the Trial Board cane to the conclusion that was —-
that the proper decision should have been guilty, well

14



then clearly she couldn’t have it expunged. |If the sane

decision was rendered [i.e., not guilty], then she could

have it expunged. | don’t think the |egislature needed

to get into the detail on that.

Appel | ant’ s counsel acknow edged t hat the purpose of LEOBR “i s
to protect the procedural rights of |aw enforcenent officers with
respect to disciplinary action froma | aw enforcenent agency,” but
claimed the protections apply “during the investigatory stage and
during the hearing stage[.]” On the subject of due process, the
court asked: “[I]f you're allowed to appeal a finding of not
guilty, which is precluded from the state in a crimnal case
aren’t you in effect violating some due process rights...?” The
court also asked: “[Q ne of the due process elenents is a double
jeopardy argunment, isn't it?” Counsel for appellant responded:
“[Tlhis is not acrimnal case. This is an admnistrative action.”
Wien the court observed that the title of the statute is “the Law
Enforcenent Oficer’s Bill of Rights,” and not “t he Law Enf orcenent
Agency’s Bill of Rights,” appellant responded: “I think the right
of the agency for judicial review of an arbitrary [and] capricious
deci sion does not negatively inpact the loss of |aw enforcenent
of ficer’s procedural rights.”

At the close of the hearing, the court granted Anderson’s
notion to dismss. The court reasoned:

[T]he titling of this statute is the Law Enforcenent

Oficer’s Bill of Rights. It is not the Law Enforcenent

Agency’s Bill of Rights.

[T]he prior case law interpreting the statute

15



has identified the purpose of the statute to guarantee
procedural safeguards and due process right[s] to the | aw
enforcenent officer during any investigation or hearing
in which the | aw enforcenent officer faces disciplinary
proceedi ngs.

In reviewing the |anguage of the statute .... |
think the intent of the |egislature has previously been
identified by our appellate courts in identifying the
purpose, being to set procedural safeguards and to
guarantee due process rights to the |aw enforcenent
of ficer....

In attenpting to harnonize the entire statute, |
look at [P.S. 8 3-110(2)(ii)[,] which deals with the
expungenent of the record of a formal conplaint. And it
states that, “On witten request a |aw enforcenent
of ficer may have expunged fromany file the record of a
formal conpl ai nt made agai nst the | aw enforcenent of ficer
if a hearing board acquitted the | aw enforcenent officer,
di sm ssed the action or made a finding of not guilty.”

That would indicate to ne the finding of not guilty
termnates the action and is not a final judgnment that
makes the action of the Trial Board ripe for appeal by
the | aw enf orcenent agency.

To find otherwse wuld nmake that |anguage
inconsistent if | were to accept the appeal and then
reverse the finding of the Trial Board.

... | decline to interpret the Admnistrative
Procedure Act in light of [P.S. 8§ 3-102 of the Law
Enforcenment Officer’s Bill of Rights which states, “This
subtitle supersedes any other |law of the state, a county
or nmunicipal corporation that <conflicts wth this
subtitle.”

Thereafter, on February 24, 2004, the court entered a
“Judgnent” reflecting its oral ruling. This appeal followed.
II. DISCUSSION
A.

Because the statutory schene of the LEOBR is central to our

16



di sposition, we begin with a review of its salient provisions.

LEOBR is contained in Title 3 (entitled “Law ENFORCMENT ),
Subtitle 1 (entitled “Law Enforcement Officers’ Bill of Rights”) of
the Public Safety Article of the Maryl and Code (2003). P.S. § 3-
107 provides the procedural framework that governs a police
officer’s right to a hearing under LEOBR

§ 3-107. Hearing by hearing board.

(a) Right to hearing. -- (1) Except as provided in
paragraph (2) of this subsection and 8 3-111 of this
subtitle, if the investigation or interrogation of a | aw
enforcement officer results in a recomendation of
denotion, dism ssal, transfer, | oss of pay, reassi gnnent,
or simlar action that is considered punitive, the |aw
enforcenent officer is entitled to a hearing on the
i ssues by a hearing board before the |aw enforcenent
agency takes that action.

(2) Alawenforcenent officer who has been convicted
of a felony is not entitled to a hearing under this
secti on.

(b) Notice of hearing. -- (1) The | aw enf orcenment agency
shall give notice to the | aw enforcenent officer of the
right to a hearing by a hearing board under this section.

(2) The notice required under this subsection shal
state the tinme and place of hearing and the issues
i nvol ved.

(c) Membership of hearing board. -- (1) ... [T]he
hearing board authorized under this section shall consist
of at least three members who:

(1) are appointed by the chief and chosen from law
enforcement officers within that law enforcement agency,
or from law enforcement officers of another law
enforcement agency with the approval of the chief of the
other agency,; and

(i1i) have had no part in the investigation or
interrogation of the law enforcement officer.
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(2) At |east one nenber of the hearing board shal
be of the same rank as the |aw enforcenent officer
agai nst whomthe conplaint is filed.

* * *

(d) Subpoenas. -7

(4) In case of disobedience or refusal to obey a
subpoena served under this subsection, the chief or
heari ng board may apply w thout cost tothe circuit court
of a county where the subpoenaed party resides or
conducts business, for an order to conpel the attendance
and testinony of the witness or the production of the
books, papers, records, and docunents.

* * %

(e) Conduct of hearing. -- (1) The hearing shall be
conducted by a hearing board.

(2) The hearing board shall give the | aw enforcenent
agency and | aw enforcenment officer anple opportunity to
present evi dence and argunent about the issues involved.

(3) The | aw enforcenent agency and | aw enfor cenent
of ficer may be represented by counsel.

(4) Each party has the right to cross-exam ne
Wi t nesses who testify and each party nay submt rebuttal
evi dence. . ..
(ltalics in text added).
P.S. 8 3-108 is of particular significance. |t provides:
§ 3-108. Disposition of administrative action.
(a) In general. — (1) A decision, order, or action taken

as a result of a hearing under Section 3-107 of this
subtitle shall be in witing and acconpani ed by fi ndi ngs

" W included this subsection because it illustrates that,
when it chooses to do so, the Legislature is quite aware of howto
make an express grant of rights to the chief.
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of fact.

(2) The findings of fact shall consist of a concise
statenment on each issue in the case.

(3) A finding of not guilty terminates the action.

(4) If the hearing board makes a finding of guilt,
t he hearing board shall

(i) reconvene the hearing;

(ii) receive evidence; and

(ii1) consider the |law enforcenent officer’s past
j ob performance and ot her rel evant i nformati on as factors
bef ore maki ng reconmendations to the chief.

(5) A copy of the decision or order, findings of
fact, conclusions, and witten recommendati ons for acti on
shall be delivered or nmailed pronptly to:

(1) the law enforcenent officer or the |aw
enforcenent officer’s counsel or representative of
record; and

(ii) the chief.

(b) Recommendation of penalty. — (1) After a disciplinary
hearing and a finding of guilt, the hearing board may
recommend the penalty it considers appropriate under the
ci rcunst ances, including denotion, disnm ssal, transfer,
| oss of pay, reassignnent, or other simlar action that
is considered punitive.

(2) The recommendation of a penalty shall be in
writing.

(c) Final decision of  hearing  board. - (1)
Notwithstanding any other provision of this subtitle, the
decision of the hearing board as to findings of fact and
any penalty is final if:

(i) a chief is an eyewitness to the incident under
i nvestigation; or

(i) a law enforcenent agency or the agency’s
superior governnental authority has agreed wth an
excl usive col | ective bargai ni ng representative recogni zed
or certified under applicable law that the decision is
final.
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(2) The decision of the hearing board then may be
appealed in accordance with § 3-109 of this subtitle.

(3) Paragraph (1)(ii) of this subsection is not
subject to binding arbitration.

(d) Review by chief and final order. — (1) Wthin 30 days
after receipt of the recommendations of the hearing
board, the chief shall

(1) review the findings, conclusions, and
recommendations of the hearing board; and
(ii) issue a final order.

(2) The final order and decision of the chief is
binding and then may be appealed in accordance with § 3-
109 of this subtitle.

(3) The recomrendati on of a penalty by the hearing
board is not binding on the chief.

(4) The chief shall consider the |aw enforcenent
officer’s past job performance as a factor before
i nposi ng a penalty.

(5) The chief may increase the recommended penalty
of the hearing board only if the chief personally:

(i) reviews the entire record of the proceedi ngs of
t he hearing board;

(ii) nmeets with the law enforcenent officer and
allows the |aw enforcenent officer to be heard on the
record;

(ii1) discloses and provides in witing to the | aw
enforcement officer, at | east 10 days before the neeti ng,
any oral or witten conmunication not included in the
record of the hearing board on which the decision to
consider increasing the penalty is wholly or partly
based; and

(iv) states on the record the substantial evidence
relied on to support the increase of the recommended
penal ty.

(Bol df ace added) .

P.S. 8§ 3-109 is also pertinent. It states:
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Section 3-109. Judicial Review.

(a) By circuit court. — An appeal from a decision nmade
under 8 3-108 of this subtitle shall be taken to the
circuit court for the county in accordance with Maryl and
Rul e 7-202.

(b) By Court of Special Appeals. — A party aggrieved by
a decision of a court under this subtitle nmay appeal to
the Court of Special Appeals.

P.S. 83-110 provides:

Section 3-110. Expungement of record of formal complaint.
On witten request a |law enforcenent officer may have
expunged fromany file the record of a formal conplaint
made agai nst the | aw enforcenment officer if:

(1) (i) the | aw enforcenent agency that investigated the
conpl ai nt :

1. exonerated the |law enforcenment officer of all
charges in the conplaint; or

2. determ ned that the charges were unsustained or
unf ounded; or

(i1) a hearing board acquitted the law enforcement
officer, dismissed the action, or made a finding of not
guilty,; and

(2) at least 3 years have passed since the final

di sposition by the |aw enforcenent agency or hearing

board.
(I'talics added).

P.S. § 3-102(a) is also relevant. It provides that the LEOBR
“supercedes any other |law of the State, a county, or a nunicipa
corporation that conflicts with” it.

As noted, appellant also looks to the APA for a right of
appeal. As codified in S.G 810-201 et seq., the APA generally
confers on all parties the right of judicial review from

adm ni strative decisions. S.G § 10-201 provides:
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§ 10-201. Declaration of policy.
The purpose of this subtitle is to:

(1) ensure the right of all persons to be treated in
a fair and unbiased manner in their efforts to resolve
di sputes in admi nistrative proceedi ngs governed by this
subtitle; and

(2) pronote pronpt, effective, and efficient
gover nnent .

S.G 8 10-222(a) governs judicial review under the APA:
§ 10-222. Judicial review.

(a) Review of final decision. - (1) ... [A] party who is
aggrieved by the final decision in a contested case is
entitled to judicial review of the decision as provided
in this section.
(2) An agency, including an agency that has
delegated a contested case to the Ofice [of
Adm ni strative Hearings], is entitled to judicial review
of a decision as provided in this section if the agency
was a party before the agency or the Ofice [of
Adm ni strative Proceedi ngs].
Maryl and Rul e 7-201(a) is also pertinent. It states, in part:
“The rules in this Chapter govern actions for judicial review of
(1) an order or action of an adm ni strative agency, where judicial
review 1s authorized by statute....” (Enphasis added). Further,
Ml. Rule 7-202 states: “A person seeking judicial review under
this chapter shall file a petition for judicial reviewin acircuit
court authorized to provide the review”
B.

The Comm ssion contends that the circuit court erred in ruling

that, whether under LEOBR or the APA, the Conmmission “is not
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entitled to judicial review of the final decision of an
adm ni strative hearing board.” Therefore, the agency “seeks
[judicial] reviewof the pal pably erroneous decision of the three-
menber board of lay subordinate park police officers who
effectively nullified one of the nost inportant of the Comm ssion’s
public safety regulations.” According to the Conm ssion, “absent
| anguage in the LEOBR Iimting the right of appeal solely to a | aw
enforcement officer, the LEOBR should be read to permt the
Conmi ssion’s appeal of the Board s decision.” Appel | ant adds:
“Had the Legislature intended to pernit alawenforcenment officer’s
right to appeal and prohibit a | aw enforcenment agency’s right to
appeal, that restriction would be expressed in the text of [P.S.]
Section 3-109(a).”

Moreover, the Comm ssion argues: “[T]he LEOBR does not
evidence any affirmative decision or intention by the General
Assenbly to guarantee, vest or entitle an officer to the favorable
decision of a hearing board if that decision was reached
unl awful I'y.” Appel |l ant adds: “Although the LEOBR certainly inbues
officers with certain procedural rights, there is no | anguage or
intent enbodied in the statute to shelter such pal pable errors of
law fromall judicial scrutiny.”

According to the Comm ssion, the denial of the right of
judicial review would shelter a flagrantly erroneous decision of

t he Board, and deprive a | aw enforcenent agency of its “interest in
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receiving just and fair consideration during admnistrative

heari ngs concerning intended enploynent actions....” The agency
adds: “Precluding the Commission from appealing the Board' s
decision ... would allowthe lay ad hoc Board to rewite or nullify

the Departnment’s vehicle pursuit regul ations without affording the
agency, or the court, a neans by which to correct such an erroneous
| egal decision.” It “can think of no reason why such autonony, the
likes of which is not even entrusted to the judiciary, would be
del egated to such an entity.”

Appel I ant al so mai ntains that, under P.S 8§ 3-107, the “‘ LEOBR
hearings approximate a full-blown trial in circuit court,’”
(citation omtted), in which “the charging agency and officer
charged are properly viewed as party opponents,” with the attendant
rights to counsel, to present evidence, and to cross-exam ne
Wi t nesses. Because “the hearing board process prescri bed under the
LEOBR ... is appropriately considered as an adversarial one,”
argues appellant, “a decision by the board is not reasonably
attributed to the Conm ssion or the chief.”

Further, appellant points out that, because P.S. § 3-108(a)
“requires that all board decisions be ‘in witing and acconpani ed
by findings of fact,” it should follow that ‘not guilty’ decisions
reduced to witing in such a manner are as appeal able as ‘qguilty’
decisions.” Oherw se, asks appellant rhetorically, “what woul d be

t he purpose of findings of fact if there existed no opportunity for
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judicial review?”

The agency al so chal | enges appellee’s contention that it has
i mproperly sought judicial reviewof “its own” decision. According
to the Commission, the trial board “essentially is an inpartia
tribunal vested wth specified statutory authority that 1is
i ndependent of the authority of the chief and the agency.”
Appel | ant insists that Board nenbers “nai ntained no authoritative
role within the Comm ssion’s structure,” and their “decisions had
no binding effect on the Comm ssion.” In addition, appellant
poi nts out that, “because the statute contenplates that the chief
may appoi nt hearing board nenbers who do not belong to his or her
agency, it is entirely conceivable that the hearing board nay be
convened wi thout a single nenber drawn from the agency that has
charged the officer.”

Moreover, the Conmi ssion nmintains that “the |anguage of
[P.S.] Section 3-109 in no way expresses an intent to abrogate the
right of the agency to judicial review...” Wil e appel | ant
acknow edges that the “unfortunate sentence construction [in P.S.
8§ 3-109(a)] raises a literal question about whom the GCeneral
Assenbly intended to authorize to take such an appeal - the |aw
enforcement officer, the l|aw enforcenent agency, or both,” it
insists that “the provision is equally silent concerning the
officer’s right to judicial review ™ Therefore, the agency relies
on P.S. 8 3-109(b), noting that LEOBR specifically authorizes the

agency to seek an appeal to this Court from an adverse deci sion
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rendered by the circuit court. In appellant’s view, “nothing
within reach of the statute’s plain neaning nor enbodied in its
ultimate purpose, would support an inference that the GCeneral
Assenbly intended” only to give the Comm ssion a right to appeal to
this Court, but not to the circuit court.

Al t hough appellant recognizes that LEOBR “was enacted to
ensure that police officers are afforded procedural safeguards
during enpl oynent-rel ated di sciplinary actions,” it maintains that
“extending the statutory right of appeal” to the police agency does
not vitiate the |law enforcenent officers’ procedural rights under
LEBOR. The agency asserts: “The fact that an agency m ght seek
appeal of an unfavorabl e hearing board deci si on does not in any way
‘divest’ the |law enforcenent officer of the procedures followed
properly which |lead up to that appeal.”

In the Commission’s view, “[j]Judicial review of a LEOBR
deci si on can be harnonized with [P.S.] Section 3-110 of the LEOBR,”
which grants the officer the right to expungenent upon an
acquittal. In this regard, the agency nmaintains that the circuit
court’s reasoning was “flawed,” because judicial review of an
adm nistrative decision “carries with it the possibility that the
adm ni strative decision wll be reversed....”

Al ternatively, appellant contends that it has a right of
judicial review under S.G § 10-222. The Conm ssion notes:
“Section 10-222 of the APA provides an agency the right to appeal

adm nistrative decisions if that agency is a party to the
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adm nistrative proceeding and is aggrieved by the resulting
adm ni strative decision.” Citing Coleman v. Anne Arundel County
Police Dep’t, 369 MI. 108, 136 (2002), and Tippery v. Montgomery
County Police Dep’t, 112 M. App. 332, 346-47 (1996), the
Comm ssi on points out that Maryl and appel |l ate courts have “applied
the APA ... to contested cases held pursuant to the LEOBR "8

Ander son focuses on the text of P.S. 8§ 3-108(a)(3) (“A finding
of not guilty termnates the action”), arguing that the “plain
nmeani ng” of the statute bars judicial review of the Board' s not
guilty finding. She avers: “[T]he LEOBR nakes no reference to a
departnment’s appeal of its own decision, and in the context of the
statutory schenme of the LEOBR there is no evidence of a |l egislative
intent to even inplicitly allow such an appeal, let alone to
explicitly authorize it.” In contrast, argues Anderson, the
statute specifically confers on the officer the right to appeal a
finding of guilt.

Appel | ee asserts: “The LEOBR clearly does not assune nor
mandat e reciprocity of rights between the agency and the officer.”
She expl ai ns:

By including precise, statutory requirenents for

determining finality of guilty decisions to generate the

right to judicial review, the General Assenbly signals a

clear intent to exclude finality for not guilty

deci si ons. The GCeneral Assenbly was fully capable of
drafting the statute in a way to include el aboration as

8 W pause to note that in both Coleman and Tippery the police
of ficers were found guilty by the respective adm nistrative hearing
boar ds.

27



to the neaning of finality of not guilty decisions for

appeal purposes if it so intended, but there is no

i ndi cati on of such anintent. The |egislature would have

framed an equally specific designation or a general

statenment concerning judicial review of not guilty
decisions if it had intended to grant such aright to the
agency.

Appel | ee al so agrees with the circuit court that the Cenera
Assenbly’s intent in enacting the LEOCBR “was to provi de procedur al
rights to |l aw enforcenent officers, not adm nistrative agencies.”
In her view, to grant the Comm ssion a right to judicial review
“would run counter to the purpose of the LEOBR and its intended
effect.”

O ficer Anderson also contends that the Conmi ssion is not
sufficiently aggrieved “to hold appellate rights pursuant to
Section 3-109 of the LEOBR” She reasons that, “while the
Comm ssion may have an interest in enforcing its policies withits
enpl oyees, the Comm ssion is no nore affected by the not guilty
decision and alleged failure to enforce the policy against
vehi cul ar pursuit than the public generally.”

Mor eover, appel |l ee argues that the Comm ssion does not have a
right to judicial reviewof a “not guilty decision” under the APA.
She contends that the APA does not apply here, because it
“conflicts wwth the LEOBRto the extent that it purports to entitle
an agency to judicial review of the final decision - a right
pur poseful |y excluded fromthe LEOBR by the General Assenbly[.]”
In this regard, appellee remnds us that LEOBR specifically

provides that, in the event of a conflict wth another statute, the
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LECBR “supersedes” that statute. Anderson al so observes that the
Maryl and appellate courts have not applied the APA to create a
right of judicial review for the agency under the LEOBR.

I n addi tion, Anderson maintains that the Conm ssion “is not a
party aggrieved pursuant to the APA.” She explains: “The Courts
have interpreted [S.G 8] 10-222(a)(3) to define ‘aggrieved for
pur poses of the APA by two requirenents: a substantial right of the
petitioner has been violated and the petitioner may have been
prej udi ced by a departure fromprescri bed procedure.” Accordingto
appel l ee, the Comm ssion failed to satisfy either prong. As to the
second prong of the APA' s aggrievenent test, Anderson naintains:
“The Conmm ssi on makes no all egation that procedure was circunvented
or guidelines were not followed at Oficer Anderson’s trial
board.... Merely because the Board did not reach a guilty finding
does not warrant a concl usion that procedures were violated[.]”

Appel | ee al so takes i ssue with the Conmi ssion’s assertion that
the Board's decision “effectively rewote and nullified the
Departnent’s vehicle pursuit policy.” She contends: “Policies were
not rewitten. O ficer Anderson was found not guilty. Oficers
are routinely acquitted at LEOBR Board hearings. Not-qguilty
deci si ons do not change policies....”

C.

“[T]he scope of judicial review in a LEOBR case ‘is that

generally applicable to admnistrative appeals.’” Ocean City

Police Dep’t v. Marshall, 158 Md. App. 115, 120-21 (2004) (citation
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omtted). But, those principles are i napplicable here, because the
circuit court dism ssed the appeal without reviewing the nerits of
the agency’s ruling. Instead, the court determned that the
Comm ssion did not have the right to appeal the Board’ s deci sion,
ei t her under LEOBR or the APA

I n considering whether appellant has a right to appeal under
the LEOBR, we are presented with a question of statutory
interpretation, which we review de novo. See Salamon v.
Progressive Classic Ins. Co., 379 Md. 301, 307 (2004). Therefore,
the principles of statutory construction frame our analysis.

The interpretation of a statute is a judicial function.
Salamon, 379 MI. at 307, Bennett v. State Dept of Assessments and
Taxation, 143 Md. App. 356, 367 (2001); Rouse-Fairwood Development
Ltd. Partnership v. Supervisor of Assessments for Prince George's
County, 138 M. App. 589, 619 (2001). Qur primary goal in
construing a statute is to ascertain and effectuate the intent of
the Legi sl ature. Johnson v. Mayor and City Council of Baltimore
city, 387 M. 1, 11 (2005); Deville v. State, 383 M. 217, 223
(2004); Motor Vehicle Admin. v. Jones, 380 M. 164, 175 (2004);

Chow v. State, Ml.  App. , , No. 2366, Sept. Term

2003, slip op. at 4 (filed June 2, 2005); Hackley v. State, 161 M.
App. 1, 11 (2005). In this endeavor, we are guided primarily by
the statutory text. See Boyle, supra, 385 M. at 154 (stating

that, “when construing a statute, ‘[o]Jur preemnent goal is to
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di scern and i npl enent | egislative intent, and, to do that, we begin
with the plain neaning of the statutory |anguage’”) (citation
omtted); Western Corr. Inst. v. Geiger, 371 Ml. 125, 141 (2002).

In ascertaining the Legislature’s intent, we give the words of
the statute their ordinary neaning. 0’Connor v. Baltimore County,
382 M. 102, 113 (2004); Ridge Heating, Air Conditioning and
Plumbing, Inc. v. Brennen, 366 Ml. 336, 350 (2001). |If the statute
is free of anbiguity, we generally will not | ook beyond the words
of the statute to determine legislative intent. Johnson, 387 M.
at 11; Kaczorowski v. Mayor of Baltimore, 309 Md. 505, 516 (1987);
Chow, slip op. at 4. | ndeed, “[i]f the plain |anguage of the
statute is wunanbiguous and is consistent with the statute’s
apparent purpose, we give effect to the statute as it is witten.”
Comptroller of the Treasury v. Phillips, 384 M. 583, 591 (2005).

On the ot her hand,

where a statute is plainly susceptible of nore than one

nmeani ng and thus contains an anbiguity, courts consider

not only the literal or usual nmeaning of the words, but

their nmeaning and effect in light of the setting, the

objectives and purpose of the enactnment. 1In such

circunstances, the court, in seeking to ascertain

|l egislative intent, my consider the consequences

resul ting fromone nmeani ng rat her than anot her, and adopt

t hat construction which avoids an ill ogical or

unreasonabl e result, or one which is inconsistent with

conmon sense.
Tucker v. Fireman’s Fund Ins. Co., 308 Ml. 69, 75 (1986)(citations

omtted); see Maryland Division of Labor and Industry v. Triangle

General Contractors, Inc., 366 M. 407, 425-6 (2001); Chesapeake
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Charter, Inc. v. Anne Arundel County Bd. of Educ., 358 Md. 129, 135
(2000) .

Even under the plain neaning rule, however, we do not ignore
the Legislature’ s purpose if it is readily known. State v. Pagano,
341 Md. 129, 133 (1996). In this regard, "we may ... consider the
particul ar problemor problens the | egislature was addressi ng, and

the objectives it sought to attain." Sinai Hosp. of Baltimore, Inc.
v. Department of Employment & Training, 309 M. 28, 40 (1987); see
also Romm v. Flax, 340 Md. 690, 693 (1995).

Further, we are obligated to construe the statute as a whol e,
so that all provisions are considered together and, to the extent
possi bl e, reconcil ed and harnoni zed. Curran v. Price, 334 Ml. 149,
172 (1994); State v. Crescent Cities Jaycees Foundat., Inc., 330
Md. 460, 468 (1993); Heartwood 88, Inc. v. Montgomery County, 156
Md. App. 333, 359 (2004). Where “appropriate,” we interpret a
provision “in the context of the entire statutory schenme of which
it is a part.” Gordon Family Partnership v. Gar On Jer, 348 M.
129, 138 (1997); see Knight v. Princess Builders, Inc., 162 M.
App. 526, 531 (2005). Therefore, if a provision “is part of a
general statutory schene or system the sections nust be read
together to ascertain the true intention of the Legislature.”
Mazor v. State Dep’t. of Correction, 279 Ml. 355, 361 (1977).

When “reasonably possible,” we read a statute so “that no

word, phrase, <clause, or sentence is rendered surplusage or
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nmeani ngl ess,” id. at 360, or “superfluous or redundant.” Blondell
v. Baltimore City Police Dep’t, 341 Md. 680, 691 (1996); see Eng’g
Mgmt. Servs. v. Md. State Highway Admin., 375 Md. 211, 224 (2003);
Mayor & Council of Rockville v. Rylyns Enters., 372 Ml. 514, 551
(2003). To effectuate the Legislature's intent, we nay consider
"'the consequences resulting fromone neani ng rather than anot her,
and adopt that construction which avoids an illogical or
unreasonable result, or one which is inconsistent with comon

sense. Chesapeake Charter, Inc., 358 M. at 135 (citation
omtted); see Johnson, 387 M. at 11-12; Triangle General
Contractors, Inc., 366 MI. at 425; Bd. of License Commr’s v. Toye,
354 Md. 116, 123 (1999); Frost v. State, 336 M. 125, 137 (1994).

O inport here, when the Legislature fails to define a
particular statutory term we first consider the plain neaning of
the term and give that termits “ordinary and natural nmeaning
[wWwthout] resort to subtle or forced interpretations....” Md.-
Nat’1 Capital Park & Planning Comm’n v. Dep’t of Assessments &
Taxation, 110 Md. App. 677, 689 (1996), arr’d, 348 Ml. 2 (1997);
see also Johnson, 387 Ml. at 11; Ridge Heating, 366 Md. at 350. In
deciding the plain neaning of a statutory term or phrase, we nmay
consult the dictionary. Department of Assessments & Taxation v.
Maryland-Nat’1l Capital Park & Planning Comm’n, 348 M. 2, 14

(1997); Rossville Vending Mach. Corp. v. Comptroller of the

Treasury, 97 Md. App. 305, 316, cert. denied, 333 M. 201 (1993).
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If we cannot glean the Legislature’s intent from “the statutory
| anguage alone,” we my “look for evidence of intent from
| egi sl ative history or other sources.” Allstate v. Kim, 376 M.
276, 290 (2003); see Motor Vehicle Admin. v. Lytle, 374 Ml. 37, 57
(2003); Heartwood 88, 156 M. App. at 359.

To be sure, we “avoid construing a statute in a way which
woul d | ead to absurd results.” Blandon v. State, 304 Ml. 316, 319
(1985). Nor may we read |anguage into the statute that is not
expressly stated or clearly inplied, or enbellish a statute to
expand its neani ng. Johnson, 387 MI. at 14; Department of Econ. &
Employment Dev. v. Taylor, 108 Md. App. 250, 277-78 (1996), arff’d
344 Md. 687 (1997). Put another way, courts nmay “‘not invade the
function of the legislature’ by reading m ssing |anguage into a

statute” to correct an om ssion in the |anguage of the statute

even though it appeared to be the obvious result of inadvertence.’”
Graves v. State, 364 M. 329, 351 (2001) (citation omtted). See
also Fisher and Utley v. State, 367 Ml. 218, 292 (2001) (Bloom J.,
concurring and di ssenting) (stating that courts “may not ... supply
m ssi ng | anguage when there is a casus omissus in the |legislative
schene by judicially creating a statutory provision that the
| egi sl ature woul d probably have added if it had given any thought
to the problemit had not addressed”).

D.

As noted, we nust determ ne whether appellant, a police
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agency, has a right of judicial reviewin the circuit court with
respect to an administrative determnation under LEOBR that
exonerated the police officer. P.S. § 3-108(a)(3) provides that
“[a] finding of not guilty term nates the action.” Al though P.S.
8§ 3-109(a) states that “[a]n appeal from a decision” nade under
P.S. 8 3-108 “shall be taken to the circuit court,” it does not
identify the parties who are entitled to take such an appeal.

In construing the LEOBR, as we are conpelled to do here, we
are m ndful that its “primary purpose of the LEOBR is ‘“to
guar antee certai n procedural safeguards to | awenforcenent officers
during any investigation or interrogation that could lead to

di sci plinary action, denotion, or dismssal. Coleman, 369 M.
at 122 (citations omtted); see Boyle, 385 MI. at 155 (reiterating
that “the purpose of LEOBR was to provi de procedural safeguards for
| aw enforcenment officers during any investigation and subsequent
hearing that mght result in disciplinary action....”); Marshall
158 Md. App. at 123-24 (“'The legislative schene of the LEOBR is
sinply this: any |lawenforcenment officer covered by the Act is

entitled to its protection during any inquiry into his conduct

which could lead to the inposition of a disciplinary sanction.’”)

(citation omtted). I ndeed, as the circuit court observed, the
title of the statute itself -- “The Law Enforcement Officers’ Bill
of Rights” -- supports that interpretation.

Nevert hel ess, a LEOBR proceeding is not the equivalent of a

crimnal trial. See Coleman v. Anne Arundel County, 136 M. App.
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419, 450 (2001) (“Nor do we believe that a finding of ‘guilty’ or
‘not guilty’ or the inposition of ‘punishnment’ transforns the LEOBR
proceedings into a crimnal or quasi-crimnal trial”) (citation
omtted), arff’d, 369 Ml. 108 (2002); Tippery, 112 M. App. at 353
(1996) ; Meyers v. Montgomery County Police Dep’t., 96 Ml. App. 668,
703 (1993) (agreeing “that the LEOBR proceedi ngs have sone indicia
of acrimnal trial[,]” but concluding that “they are, inreality,
adm ni strative proceedi ngs conducted by | aypersons”). Therefore,
we do not rely on a fundamental principle applicable to crimnal
cases -- when a defendant is acquitted in a crimnal case, double
j eopardy bars the State’s right to challenge the verdict by way of
an appeal .

LEOBR was first enacted pursuant to House Bill (“H B.”) 354,
whi ch was approved on May 31, 1974, and becane effective on July 1,
1974.° |t proposed, in part:

For the purpose of providing that all |aw enforcenent

of ficers have certain rights; ... providing a procedure

for a hearing on the issues if the investigation or

interrogation results in the recommendation of certain

types of action against the officer; [and] providing for

an appeal froma decision resulting froma hearing..
Laws oF MARYLAND 1974, Vol . 11, Ch. 722 at 2472.

Wen initially enacted in 1974, Art. 27, § 731, the

predecessor statute to P.S. § 3-108, did not include the |anguage

concerning the effect of a Board’ s finding of not guilty. Inits

° W were unable to locate any useful legislative history
pertaining to H B. 354.
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original form the provision was conparable to what now appears in
P.S. 88 3-108(a)(1l), 3-108(a)(2), and 3-108(a)(5). It stated:

Any decision, order or action taken as a result of the
hearing shall be in witing and shall be acconpani ed by
findings of fact. The findings shall consist of a
conci se statenment upon each i ssue in the case. A copy of
the decision or order and acconpanying findings and
conclusions, along with witten reconmendations for
action, shall be delivered or mailed pronmptly to the | aw
enforcenent officer or to his attorney or representati ve.

LAaws OF MaRYLAND 1974, VoL. I, Ch. 722 at 2461.

The LEOBR has been amended nunerous times since its initial
enact ment . The text at issue here -- “A finding of not guilty
term nates the action” -- was added to LEOBR by Senate Bill

(“S.B.”) 1026, approved on May 17, 1977, and effective on July 1,

1977. See Laws oF MaryLAND 1977, Vou. |, Ch. 366 at 2136. S.B. 1026
was proposed, in part, “For the purpose of altering certain
provisions ...; [and] clarifying |anguage....” Id. at 2129.

However, the legislative history related to S.B. 1026 does not
illumnate the Legislature’s intent as to the right of a police
departnent to appeal an adverse deci sion under the LEOBR. *°

When S.B. 1026 was first introduced to the Maryl and Senate on
February 25, 1977, it did not include the provision that a finding
of not guilty termnates the action. However, it expressly

conferred a right of appeal froma final order issued by the chief

0 A hearing concerning S.B. 1026 was held on March 17, 1977,
but we do not have a transcript of the testinony offered in
connection with the bill. Nor have we |ocated copies of any
docunents submtted at the hearing.
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followng a guilty finding. Initially, S.B. 1026 stated:

Any deci sion, order, or action taken as a result of
the hearing shall be in witing and shall be acconpani ed
by findings of fact. The findings shall consist of a
conci se statement upon each issue in the case. If a
finding of quilt is nmade, the hearing board shal
reconvene t he hearing, receive evidence, and consi der the
| aw- enf orcenent officer’s past job perfornmance and ot her
relevant information as factors before nmmking its
recommendations to the Chief. A copy of the decision or
order and acconpanying findings and concl usions, along
with witten recomendations for action, shall be
delivered or nmamiled pronptly to the |[|aw enforcenent
officer or to his attorney or representative of record
and to the Chief. The person who may take action
following any hearing in which there is a finding of
guilt shall consider the | aw enforcenent officer’s past
job performance as a factor before he inposes any
penal ty.

... The witten recommendati ons are not bi ndi ng upon
t he Chief. Wthin 30 days of receipt of the hearing
board’s reconmmendations, the chief shall review the
fi ndi ngs, concl usi ons, and reconmendati ons of the hearing
board and then he shall issue his final order. The
Chief’s final order and decision 1is binding and may be
appealed in accordance with this subtitle....

(Enphasi s added).

The “term nates the action” | anguage was added, by handwitten
notation, at the tine of the second reading of S.B. 1026, on March
26, 1977. Another handwitten notation clarified that the Board's
witten reconmendati ons as to punishnment would not be binding on
the chief. As revised, S.B. 1026 provi ded:

(A) Any decision, order, or action taken as a result
of the hearing shall be in witing and shall be

acconpani ed by findings of fact. The findings shall
consi st of a concise statenent upon each issue in the
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case. A finding of not guilty terminates the action.!!
If a finding of guilt is nade, the hearing board shal

reconvene t he hearing, receive evidence, and consi der the
| aw- enf orcenent officer’s past job perfornmance and ot her
relevant information as factors before making its
recommendations to the Chief. A copy of the decision or
order and acconpanyi ng findings and concl usions, along
with witten recomendations for action, shall be
delivered or nailed pronptly to the | aw enforcenent
officer or to his attorney or representative of record
and to the Chief. The person who may take disciplinary
action follow ng any hearing in which there is a finding
of guilt shall consider the |awenforcenent officer’s

past job performance as a factor before he inposes any
penal ty.

... The witten recommendati ons as to punishment are

not bi ndi ng upon the Chief. Wthin 30 days of receipt of

the hearing board s recomendations, the Chief shall

revi ew t he findi ngs, conclusions, and recommendati ons of

the hearing board and then he shall issue his final

order. The Chief’s final order and decision 1s binding

and may be appealed in accordance with this subtitle....
(Enphasi s added).

In its current iteration, the LEOBR uses the phrase
“term nates the action” in the context of a finding of not guilty.
The LEOBR does not provide that a term nated action is final, from
whi ch an appeal may be | odged. In the context of a finding of
guilty, however, the statute speaks several tinmes of final orders
and the right of appeal.

To illustrate, the statute provides that, under P.S. § 3-

108(a)(4), when the accused is found guilty, the Board nust

reconvene, receive evidence, and make further recommendati ons to

1 This text now appears in P.S. § 3-108(a)(3).
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the chief. Under P.S. 8§ 3-108(d)(1)(ii), upon a finding of guilt
and suggested discipline by the Board, the matter is then forwarded
to the chief for review, and the chief is required to “issue a
final order.” P.S. 8 3-108(d)(2) specifically provides that the
“final order and decision of the chief” is “binding” and “t hen may
be appeal ed i n accordance with Section 3-109....” But, the chief’s
final order is issued only when the Board renders a finding of
guilt. Nowhere does the statute authorize the chief to render a
final order upon the Board s finding of not guilty.

W also look to P.S. 8§ 3-108(c)(1). It provides for two
speci al types of LEOBR cases in which “the decision of the hearing
board as to findings of fact and any penalty is final....” These
are (1) cases in which the chief is an eyewi tness; and (2) cases in
whi ch a col | ective bargai ning agreenent concerning finality of the
Board' s decision is at issue.' |In such cases, the chief does not
review the Board’'s recommendations for punishnment, nor does the
chief issue a final order and deci sion. Al though the chief is
bypassed, P.S. 8 3-108(c)(2) nonethel ess provides that the Board's
final decision “then may be appeal ed” in accordance with P.S. § 3-
109(a).

Even if we assune, wthout deciding, that the phrase “any
penalty,” as used in P.S. 8 3-108(c) (1), enconpasses cases i n which

the Board does not inpose a penalty (because the Board finds the

2 This case does not fall within either category.
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officer not guilty), P.S. 8 3-108(c)(2) contains express |anguage
that confers the right of appeal to both the officer and the
Commi ssion. This denonstrates that the General Assenbly was wel |
aware of how to confer a right of appeal. Yet, such |anguage is
noti ceably absent in P.S. § 3-108(a)(3).

Simlarly, elsewhere in LEOBR, the General Assenbly expressly
granted to the police agency the right of review in the circuit
court. Under P.S. 8 3-107(d)(4), the chief may file a notion to
conpel conpliance with subpoenas for testinony or evidence. This,
t oo, underscores that the absence of conparable | anguage in P.S. 8§
3-108(a)(3) was by design.

The Comm ssion suggests that the |anguage “term nates the
action” is equivalent to the finality | anguage that appears in the
statute in the context of a guilty finding. W disagree. Because
the Legislature used express language in P.S. 8§ 3-108(d)(2)
regarding the officer’s right to appeal a finding of guilty, which
does not appear in P.S. 8 3-108(a)(3) regarding a not quilty
finding, the logical construction of the statutory schene
buttresses our view that the Legislature did not intend to confer
on the police departnent a right of appeal to the circuit court
froma Board’ s not guilty disposition.

In each of the previously discussed provisions of the LEOBR
concerning final orders, the Legislature used express |anguage to
grant the right of appeal, denonstrating that the Legislature knew

how to craft a right of appeal when it sawfit to do so. W agree
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wth Anderson that the “legislature would have franmed an equally
speci fic designation or a general statenent concerning judicial
review of not guilty decisions if it had intended to grant such a
right to the agency.” Consequently, we are satisfied that the
Legi slature intended to distinguish between a guilty finding that
is final and thus appeal abl e, and an acquittal that ends the matter
and i s not appeal abl e.

We also find support for our view in “the ancient and sound
rule of construction known as inclusio unius est exclusio
alterius.” Price v. State, 378 Ml. 378, 389 (2003); see Gillespie
v. State, 370 Md. 219, 222 (2002); Dodds v. Shamer, 339 M. 540,
554 (1995). The Ceneral Assenbly easily could have stated that a
termnated action is final and appealable -- language it used
el sewhere on several occasions in the context of a guilty finding.
By articulating the statutory requirenents for determning finality
only with respect to guilty decisions, and expressly authorizing
the right of judicial review only as to them the Legislature
signaled its intent to preclude judicial review of a not guilty
deci sion rendered by the Board.

In addition, we are guided by what the Court said in Miner v.
Novotny, 304 Md. 164, 173-74 (1985), involving a defamati on action
brought by a law enforcenment officer against a person who
previously filed a brutality conplaint against the officer:

The LECBR was enacted by the General Assenbly in 1974,

and was designed to provide a law-enforcement officer
covered by the statute with substantial procedural
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safequards during any Iinquiry 1into his conduct which
could lead to the 1iImposition of a disciplinary
sanction. ...

“The [LEOBR] looks to what is essentially a

t wo- phase administrative process. The first phase

i nvol ves an internal investigation to determ ne whether

there i s sone substance to the conpl aint or suspicion. If

it appears that there is, a recommendation for sone

di sciplinary action is made. At that point, phase two

begins — an adjudicatory hearing before a departnental

hearing board to determ ne (1) whether the charge itself

is valid, and (2) if so, what the punishnent shoul d be.

If the board finds the officer innocent of the charge,

that ends the proceeding. |f it finds himguilty, it

t hen makes a recommendation to the chief of police as to

an appropriate punishment. The chief is bound by a

determination of innocence, but not a proposed punishment

in the event of a finding of guilt. As to that, his

decision (rather than that of the Board) is final.”
(Enphasi s added; citation omtted).

It is also salient that the provisions for judicial review
under the APA, set forth in S.G 8§ 10-222, are not conterm nous
wi th the judicial reviewprovisions under P.S. § 3-109. As we have
seen, S.G 8§ 10-222(a) confers on any aggrieved party the right of
judicial reviewinthe circuit court. In contrast, P.S. 8§ 3-109(a)
merely provides that, to the extent that an appeal lies from an
adm ni strative decision under § 3-108, it “shall be taken to the
circuit court....” P.S. 8 3-109(a) does not contain the “aggrieved
party” | anguage that appears in S.G 8 10-222(a); such term nol ogy
Is not used until P.S. 8 3-109(b), which authorizes an aggrieved
party who loses in circuit court to then appeal to this Court. As
we construe P.S. 8§ 3-109(b), it authorizes the Commi ssion to appeal

to this Court when an officer who was previously found guilty by
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t he Board subsequently prevails in an appeal to the circuit court.

As we noted, principles of statutory construction pernmt usto
consult the dictionary to elucidate terns that are not defined in
the statute. 1In looking to the dictionary, we are convinced that
the Legi sl ature carefully chose the phrase “term nates the action.”

BLAack’ s LAwDi cTionary 1511 (8'" Ed. 2004) defines “term nate” as:
“l. To put an end to; to bring to an end. 2. To end; to conclude.”
It defines “term nation” as follows: “The act of endi ng sonet hing;
EXTI NGUI SHMENT. ”  Sim | arly, MeRR Av- WEBSTER' S COLLEG ATE DI CTI ONARY 1289
(11'" ed. 2004) defines “term nate” as “comng toanend ... to form
the conclusion of ... to serve as an ending, |imt, or
boundary....” Further, it defines “termnation” as the “end in
time or existence: CONCLUSION....” As we see it, the Legislature
used the phrase “terminates the action” to express its intention
that, upon an acquittal, the adm nistrative proceeding is concl uded
inits entirety; this necessarily forecloses the police agency’s
right to judicial review of the Board’ s not guilty finding.

The case of In re Valerie H., 310 Md. 113 (1987), supports our
view. There, the Court of Appeals was asked to determ ne whet her
a juvenile court order “discharging a |ocal departnent of social
services from further custodial responsibility over a child also
serves to termnate the juvenile court’s continuing jurisdiction
over that child.” 1d. at 115.

In that case, Valerie was found to be a CI NA and was comm tted

to the Departnent of Social Services. Id. at 115. Ei ght years
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| ater, when she was returned to her nother’s care, the juvenile
court issued an order that rescinded the conmtnment and
“di scharged” the departnent from further responsibility for the
care, custody, and supervision of the child. Id. Three years
|ater, Valerie was again placed in foster care, and the agency
petitioned the court for a recommtnent order. Id. at 116.
However, by then Val erie had turned ei ghteen and was ineligible for
consideration as a CINA under a new petition. |Instead, she could
only receive foster care services if she were reconmtted to the
departnent under the original CINA adjudication. The juvenile
master denied the departnent’s request for a hearing to review
Valerie's foster care placenment on the ground that the comm t nent
had been term nated and thus the case was closed. Id.

The Court | ooked to the dictionary definitions of “term nate”
and “di scharge.” 1d. at 118. It reasoned that the | anguage in the
order “discharging” the departnent fromfurther responsibility for
Val eri e when she was returned to her nother did not anobunt to a
term nation of the juvenile court’s jurisdiction. Id.

Implicit in the Court’s decision was the view that, if the
juvenile court had used a variation of the word “termnation” in
its order, then such an order woul d have ended t he exi stence of the
juvenile court’s jurisdiction, and the court would not have been
able to recommit Valerie. Because the order wused the term
“di scharge,” coupled with the presunption of a juvenile court’s

continuing jurisdiction, the Court held that the juvenile court’s
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jurisdiction was not termnated. Id.

In the context of this case, we are satisfied that appellant
fares no better under the APA; the APA does not control the issue
of judicial review W explain.

P.S. 8 3-102(a) states that the LEOBR “supersedes any ot her
| aw of the State ... that conflicts” with it. In our view, it is
significant that the judicial reviewauthorized by the LEOBR i s not
as broad as the judicial review authorized under the APA

As we noted earlier, P.S. 8 3-109(a) does not confer a right
of review on any aggrieved party. In contrast, S.G § 10-222(a)
makes clear that any aggrieved party nay appeal. As we construe
P.S. 8§ 3-109(b), it confers on the party who loses in the circuit
court the right of appeal to this Court. This neans that, in the
event that an officer found guilty then appeals to the circuit
court and ultimately prevails there, 8 3-109(b) would allow the
pol ice agency to pursue an appeal to this Court.

Because a grant to the Conm ssion under the APA of a right to
judicial review of an adverse trial board decision conflicts with
t he LEOBR, appel |l ant cannot find safe harbor in the APA. As to the
Commission’s right to judicial review, the statutory silence in
P.S. § 3-108(a)(3) is deafening. W hold that, under P.S. § 3-
108(a)(3), the Commssion is not entitled to judicial review of a
not guilty finding rendered by the Board.

JUDGMENT AFFIRMED. COSTS TO BE PAID
BY APPELLANT.
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