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Arthur J. Spengler, Jr., appellant, declined to pay certain
credit card debt, which he nmaintained he did not owe, to appell ee,
Sears, Roebuck & Conpany. As a result, Sears reported Spengler’s
del i nquencies to various credit rating agenci es, causing i npai rnent
to his credit standing.

Spengl er filed a four-count conplaint inthe Grcuit Court for
Wcomco County, alleging: (1) that he was entitled to a
declaratory judgnent relieving him of the debt; (2) breach of
contract; (3) defamation; and (4) interference w th business
relations. The trial court granted Sears’ notion for judgnent as
to the breach of <contract and defamation counts; Spengler
voluntarily withdrew the count for declaratory judgnment; and the
case went to the jury on the single count of interference with
busi ness rel ations. Favoring appellant, the jury awarded $145, 000
in damages. Sears filed a timely notion for judgnent
not wi t hstandi ng the verdict, which, follow ng a hearing, the court
granted. Aggrieved at the |loss of his favorable verdict, Spengler
has noted this appeal.

Spengl er presents for our consideration seven questions,

which, as distilled and recast are:!?

1 As presented in his brief, Spengler’'s issues are:

1. Was there sufficient evidence fromwhich the jury
could have rationally determ ned that Appellee
acted to intentionally interfere with and to
damage the business relations of the Appellant?

2. Did the trial judge invade the province of the
jury when he removed the issue of the credibility
(conti nued. . .)



Whet her the circuit court erred in
granting Sears’ notion for judgnent on
the breach of contract and defamation
counts.

Wiether the ~circuit court erred in
granting Sears’ notion for judgment NOV
on t he interference wth busi ness
rel ati ons count.

Whether the circuit court erred in
granting Sears’ notion for judgnent on
the claimfor punitive damages.

Whether the circuit court abused its
di scretion in excluding evidence of other
| awsuits filed by Sears.

VWhether the <circuit court erred in
denyi ng Spengl er’ s request for a
spoliation instruction.

..continued)
of the witnesses from its consideration in
granting Appellee’s Modtion for Judgment?

Did the trial judge erroneously conclude that the
repl acement of Appellant’s Sears Card with a
Mast er Card account was merely an “upgrade” of an
exi sting account?

Did the trial judge invade the province of the
jury when he ruled that the replacement of
Appel l ant’s Sears Card with a MasterCard account
was merely an “upgrade” of an existing account?

Did the trial judge err in removing the issue of
punitive damages fromthe jury’'s consideration?

Given the repeated failure of discovery on the
part of Appellee, did the trial judge abuse his
di scretion by refusing to give the spoliation
instruction regardi ng other |lawsuits requested by
Appel | ant ?

Did the trial judge properly exclude evidence
dermonstrating the extent of lawsuits filed by
Appellee in the District Court for Wcomco
County, Maryland, to recover delinquent accounts?
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Qur answer to each of the questions is “No”; thus, we shall
affirm?
FACTUAL BACKGROUND
In 1989, Spengl er opened a credit card account with Sears. He
added his wife to the account as an “authorized user” in 1996. In
1997, in what Spengler asserts was an effort to termnate his
account, he paid the account balance and destroyed the account
credit card. The last date of purchase on the card was July 17,
1997. In a lapse that would becone central to this litigation
Spengl er never notified Sears that he wi shed to cl ose the account -
he nmerely destroyed the card - nor did he ever advise Sears that
his wife was no | onger an authorized user.
The User Agreements
The relationship between Spengler and Sears involved three
account wuser agreenents, the first in 1996.3 That agreenent
provides, in pertinent part:

CHANGE IN TERMS - CANCELLATION. As permtted
by | aw, Sears has the right to change any term

or part of this agreenent . . . . Sears wll
send ne witten notice of any such changes
when required by |aw Sears also has the

right to cancel this agreenent as it relates

21nits brief, Sears raises the issue: “Are Spengler’'s state |law cl ains
preempt ed or otherwi se precluded (in whole or part) by FCRA [federal Fair Credit
Reporting Act], 15 U.S.C. 88 1681h(e), 1681s-2(d) and 1681t?” We concl ude that
(1) the FCRA does not provide a private cause of action and (2) Spengler’s clainms
are not preenpted because he has claimed the existence of “malice or willfu
intent to injure.”

8 There is much “fine print” in the agreements. We provide only those
portions relevant to this appeal
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to future purchases. | agree to return al
credit cards to Sears wupon notice of such
cancel | ati on.

CHANGE OF RESIDENCE: If | change ny residence,
Il will inform Sears.

AUTHORI ZED BUYERS: Thi s agreenent controls all
charges nmade on [ny] account by nme or any
ot her person | authorize to use the account.
If I claim that charges are unauthorized, |
agree to cooperate wth Sears in its
reasonabl e i nvestigation of my claim

* * %

CREDI T | NVESTI GATI ON AND DI SCLOSURE: Sears has

the right to . . . report the way | pay the
account to credit bureaus and ot her interested
parties|.]

* * *

I f you fail to pay the anpunt [ Sears] think][s]
you owe, [Sears] may report you as delinquent.
However, if [Sears’] explanation does not
satisfy you and you wite to [Sears] within
ten days telling [Sears] that you still refuse
to pay, [ Sear s] must tell anyone [it]
report[s] you to that you have a question
about your bill[.]

(Al'terations added.)
In 1997, the account agreenent was revised, providing in
rel evant part:

BASIC AGREEMENT

* * %
ACCEPTANCE AND LI ABILITY. I am responsi bl e
for all anpbunts owed on ny account. | agree
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to pay all amounts owed on ny account
according to the terns of this agreenent.
This agreenent is effective when any account
hol der or authorized user either uses the
account, activates the card, or takes any
ot her action which i ndi cates acceptance of the
account or card.

AUTHORI ZED BUYERS. This agreenent controls
all charges nade on the account by ne or any

person | authorize to use ny account. If 1
believe or claim that any charges are
unauthorized, | agree to notify [Sears]
imediately . . . Unauthorized use does not

i nclude use by a person to whom | have given
the credit card or authority to use the

account and | will be liable for all use by
such person. To terminate this authority, |
must notify [Sears]. | wll attenpt to

retrieve the credit card from the previously
aut hori zed user and return it to [Sears] at
the address nentioned above along with a
| etter explaining ny action.

* % %

PHONE CALLS, CREDIT INVESTIGATION, REPORTING
& INFORMATION SHARING

* * %

CREDI T | NVESTI GATION AND DI SCLOSURE  OF
I NFORMATION. . . . If I fail to fulfill the
ternms of this agreement, a negative report
reflecting on ny credit record my be
submtted to a credit reporting agency. | may
notify [Sears] by telephone . . . if | believe
[ Sears] has reported inaccurate infornation
regarding ny account to a credit reporting
agency.

FUTURE CHANGES

CHANGE OF TERMS - CANCELLATION. As permitted
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by law, [Sears] has the right to change any
termor part of this agreenent, including .

: [ Sears] will send ne witten notice of any
such changes when required by law [Sears]
al so has the right to cancel this agreenent as
it relates to future purchases or other
charges as any tine. | agree to return all
credit cards to [Sears] upon notice of such
cancel | ati on.

CHANGE OF RESI DENCE. If | change ny
residence, | wll inform][Sears].

(Al'terations added.)
Finally, the account was again revised in July 1999:

Section 2. LOANS AND LIABILITY

* * %

(b) rLiability. You agree to pay all anmounts
owed on the Account whether incurred by you,
any ot her account hol der, anyone you allow to
use the Account or any person from which you
receive a benefit. Every person who uses the
Card or Account is liable for the use of the
Card and Account according to the terns of
this Agreenent. Court decrees for divorce or
separation do not affect liability for any use
of the Card of Account.

* * %

Section 4. AUTHORIZED AND UNAUTHORIZED USE.

(a) Authorized Users. You may ask that an
i ndi vi dual be added, deleted or changed as an
aut hori zed user (“Authorized User”) by calling
. or witingus . . . . You understand we
will issue a Card to each Authorized User. If
you termnate this authority, you wll
retrieve the Card fromthe Authorized User and
destroy the Card. Any Authorized User may use
the Account, and may take any action on the
Account that you could take, either on behalf
of yourself or the Authorized User. You
understand that . . . (ii) you are responsible
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for and wll pay all charges made by the
Aut hori zed User . . . AND (v) we may, w thout
any liability, accept and act upon the
directions and requests of any Authorized
User[.]

Section 23. CHANGE OF TERMS. W nmay, at any
time and subject to applicable | aw

* * *

Change any termor condition of this Agreenent
relating to your account

* * *

W will send you a witten notice of any such
change(s) or addition(s) as required by |aw.

Section 24. TERMINATION. You may term nate
this Account at any time by paying all suns
due under this Agreenent and destroying all
cards issued on the Account. W may, at any
time without prior notice to you, termnate
this Agreenent]|.]

Section 25. YOUR NOTICE OF CHANGES. You will
pronptly inform us if you change your nane,
resi dence or place of employnent . . . . W
may continue to send Account Statenents and
other notices to the Jl|ast address we
mai nt ai ned on the Account until you notify us
of any change.

(Al'terations added.)

A significant distinction anong the three agreenents is that

nei ther the 1996 nor 1997 agreenent contains a provision detailing

what

an account user must do to termnate an account.

revision is nore precise in that regard.
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I n January 2001, Spengler and his w fe separated, and Spengl er
noved out of the marital residence. He did not provide Sears with
hi s new addr ess.

A few nonths later, in approximtely March 2001, Sears sent
out a bulk nmail “canpaign mailer” to its account hol ders, one of
whi ch was addressed to the Spengler household where, of course,
appel | ant no | onger resided. Because he had not advised Sears of
a new address, Spengler did not receive the mailing. The face of
the mailer contained the follow ng words: “Congratul ations! You
have been selected to receive an upgrade to the new Sears Cold
MasterCard - offered only to val ued custoners.” Additionally, the
mai | er provided: “Your upgrade is automatic - there’s nothing you
need to do. Your Sears Cold MasterCard autonatically repl aces your
Sears Card . . . [I]f you choose not to be upgraded to the Sears
Gold MasterCard, you nust call us at the nunber below.” On the
reverse side of the mailer was the advice: “Sears Gold MasterCard.
It automatically replaces your Sears Card.”

Spengler’s wife received the nmiler and activated the new
Sears Gold MasterCard. Subsequently, she transferred a bal ance of
$4,446.50 from another credit card.* The Sears Gold MasterCard
account statement of April 20, 2001, reflects an outstanding
bal ance due of $5, 638. 43. In some manner, not abundantly cl ear

fromthe record, Spengler becane aware of that statenent.

4 The Sears Gol d MasterCard account Statement for that period (April, 2001)
indi cated additional purchases made with the Card.
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Havi ng | earned of the bal ance, Spengler pronptly contacted
Sears and did the followi ng: advised Sears of his new address,
directed Sears to termnate Ms. Spengler’s “authorized user”
status, and requested that Sears cancel the Sears Gol d MasterCard.
Sears conplied by cancelling the account and renoving Ms.
Spengl er’s status as an “authorized” user.

On August 24, 2001, Spengler notified Sears in witing of his
refusal to repay the anobunt on the account. On January 18, 2002,
Sears responded, advising Spengler that it had investigated the
charges, determ ned them to be “authorized”, and, consequently,
reinstated Spengler’s liability for the balance. FromApril 2001,
until April 24, 2003,° Spengler and Sears exchanged numnerous
communi cations, but failed to resolve the issue of the charges.

Because of Spengler’s failure to pay the account, Sears
reported the del i nquency to three credit rating agenci es (Experi an,
Equi f ax, and TransUni on). Spengler clains that fromJuly 2001, to
Sept enber 2003, he was repeatedly refused credit.?®

We shal |l address additional relevant facts as necessary.

PROCEDURAL HISTORY
Spengl er commenced the instant litigation against Sears on

April 24, 2003, when he filed the conplaint to which we have

5 The record contains tel ephone records of the conmuni cation between Sears
and Spengl er.

6 Spengl er avers that he applied for credit cards from but was denied by,

Chase Manhattan Bank, M\BA Visa, and Citi Bank. He also claimed to have been
denied a small |oan by M & T Bank
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referred, supra, seeking both conpensatory and punitive danmages.
Sears raised several affirmative defenses, including federal
preenption of Spengler’s state law tort cl ains.

Trial commenced, and was concl uded, on May 27, 2004. Spengl er
called five witnesses - hinself, his tw daughters, Jai Holtz (a
Sears representative), and Evan Hendri cks. The latter was
qualified as an expert in the field of “credit scores, credit
reports, howthe [credit] systemworks, howto read and interpret
credit reports, Fair Credit Reporting Act issues, including
consuners’ rights and duties on credit grantors reporting data.”’

The testinony was brief - Spengler described his surprise at
| earning of the account balance and his efforts to avoid the
responsibility for the account. Holtz described the dispute from
the Sears perspective. Spengler’s daughters testified as to the
enotional upset suffered by their father as a result of the
di sput e. Hendricks’s testinony, although nore substantial than
t hat of other wi tnesses, offered, as a matter of fact, what is not
di sputed - that, as a result of the delinquency, Spengler’s credit
rati ng had been seriously inpaired.® He offered no opinion that
Sears had conducted the transactions contrary to established

standards in the industry, or that Sears had singled Spengler for

7 We quote counsel’s proffer of Hendricks's area of expertise.
8 Hendricks testified that Spengler’s credit had been “ruined.” That may

have been an overstatement, for Spengler conceded that he had | ater been extended
credit, albeit with a co-signer.
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extraordi nary treatnent.

At the concl usi on of Spengler’s case, Sears noved for judgnent
on all four counts and the punitive danmages claim The circuit
court granted the notion as to the punitive danage cl ai mand breach
of contract count, but reserved its ruling on the defamation and
interference with business relations counts. At that tine,
Spengl er dism ssed his declaratory judgnent count.

Sears called no witnesses and renewed its notion to the
remai ni ng counts. The court granted the notion as to the
defamati on count, but reserved its ruling as to the interference
count, and permtted the jury to consider that count. The jury
returned a verdict for Spengler onthe interference count, awardi ng
$45, 000 i n econoni ¢ damages and $100, 000 i n non-econom ¢ damages.

Pursuant to M. Rule 2-532, Sears noved for judgnent
notwi t hstanding the verdict. The court convened a hearing on My
28, 2004, and, on June 3, 2004, in a witten opinion and order,
granted the notion.

DISCUSSION

TI. Whether the circuit court erred in
granting Sears’ motion for judgment on
the breach of contract and defamation
counts.

W conclude that the circuit court appropriately granted
Sears’ notion for judgnent as it relates to the count of breach of

contract and defamation. W address each count in turn, infra.
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Standard of Review
MI. Rul e 2-519 provides:

(a) Generally. A party may nove for judgnent
on any or all of the issues in any action at
the close of the evidence offered by an
opposi ng party, and in a jury trial at the
cl ose of all the evidence .

(b) Disposition. When a defendant noves for
judgnment at the close of the evidence offered
by the plaintiff in an action tried by the
court, the court may proceed, as the trier of
fact, to determine the facts and render
judgnment against the plaintiff or may decline
to render judgnment until the close of all the
evi dence. Wen a notion for judgnment is made
under any ot her circunstances, the court shal
consider all evidence and inferences in the
light nost favorable to the party agai nst whom
the notion is nmade.
Md. Rule 2-519(a), (b) (2005) (alterations added).

In reviewing the grant of a notion for judgnent, we “assune
the truth of all credible evidence on the issue, and all fairly
deduci bl e inferences therefrom in the |ight nost favorable to the
party agai nst whom the notion is nade.” Orwick v. Moldawer, 150
Md. App. 528, 531 (2003) (citing Nissan Motor Co. Ltd. v. Nave, 129
Md. App. 90, 116-17 (1999)). Consequently, we “nmay affirm the
grant of the nmotion for judgnment only if . . . we conclude that
there was i nsufficient evidence to create a jury question.” Wwilbur
v. Suter, 126 Md. App. 518, 528 (1999) (alterations added) (citing
Nationwide Mut. Fire Ins. Co. v. Tufts, 118 M. App. 180, 189

(1997)).
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Breach of Contract

The essence of a credit card account is the facility of
paynment for purchases nade by the cardhol der. Businesses need not
mai nt ai N nuner ous custoner accounts as in tinmes past; rather, al
charges flow through the credit card conmpany to the cardhol der.
The vendor is paid on a tinmely and regular basis by the card
issuer, less a commssion to the issuer for its collection
services. The cardhol der and the card issuer, in turn, contract
regarding use of the credit card and terns of paynent.

Sears and Spengl er contracted in 1989. Sears offered to extend
credit to Spengler, subject to his credit |evel and nmai ntenance of
tinely paynent. Spengl er accepted that offer. Subsequent |y,
Spengl er expanded the ternms of the contract by adding his wife to
the account as an “authorized user.”® Sears accepted the expanded
ternms. Spengler later sought wunilaterally to termnate the
agreenent; however, he did not do so in conpliance with the terns
of the contract.

The facts relevant to that issue are undi sputed. In 1997,
Spengl er destroyed the credit cards, paid the bal ance then due, and

requested that his wife notify Sears that he wi shed to term nate the

® The 1996-97 agreements provide that the primary cardholder is liable on
the amount owed on the card. Both agreements recognize that changes may i ncl ude
“aut hori zed” use. Where a primary cardholder believes charges are not
“aut hori zed”, he may dispute the charges. Ct herwi se, he is liable for the
amount . We note that neither the 1996 nor 1997 user agreements provide for
separate liability for an authorized user. Moreover, the 1997 agreement goes as
far as saying that, a primary cardholder “will be liable” for authorized use.
Finally, Sears’ placement of authorized user provisions demonstrates that such
users are perm ssible under the agreenents.
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account. She did not do so. In 2001, as we have seen, Spengl er
noved out of the marital residence. Ms. Spengler renmained in the
marital honme. To his ultimte detrinment, Spengler did not advise
Sears of his change of address, believing that he had term nated t he
credit card contract sone years before. '

The events that led to Spengler’s subsequent liability on the
account occurred sone tine in 2001, when Sears mail ed, unsolicited,
and apparently in bulk, to Sears credit card hol ders, offers for the
“new Sears Gold MasterCard.” One of the offers was mmiled to
Spengl er at the address that Sears had for him- what had been his
resi dence before the separation. The notice provided: “Your upgrade
Is automatic - there’'s nothing you need to do. Your Sears Cold
Master Card automatically replaces your Sears Card . . . [I]f you
choose not to be upgraded to the Sears Gold MasterCard, you nust
call us at the nunber below.” Thus, the burden, and the ability,
to reject the offer was on the cardhol der.

The reverse side of the mailer stated: “Sears Gold Master Card.
It automatically replaces your Sears Card.” The new Sears Gold
Mast erCard permtted an account hol der to use the card anywhere t hat
MasterCard was accepted, thereby permtting greater purchasing

options in the formof non-Sears purchases and transfers of existing

10 Apparently, between 1997 and 2001, the account was dor mant.
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non- Sears’ card bal ances. **

Spengl er, no longer living at his fornmer hone, and not having
advi sed Sears of his new address, did not receive the offer.? Ms.
Spengler did receive the offer and, as an “authorized user,”
accepted by activating the new Sears Gold MasterCard. She
subsequent |y accrued significant debt on the Sears Gol d Mast er Card,
by both transferring a balance from another card and neking new
pur chases. 3

Spengl er argues that the facts constitute sufficient evidence
to generate a jury question as to a breach of contract. He posits
that the jury could find that: (1) the Sears Gol d Mast er Card account
was a new product and not sinply an upgrade of an exi sting account;
(2) Spengler had validly term nated the Sears account in 1997 and,
therefore, there existed no account to upgrade; and (3) Sears
al l owed the authorized user to exceed the powers, if any, conferred
upon her by himas the primary account hol der.*

In the breach of contract count of his conplaint, Spengler

asserts:

1 | ndeed, the new Sears Gold MasterCard is, according to the miler,

“accepted at 18 million |ocations around the world.”

12 spengl er conceded, on cross-exam nation, that he failed to notify any
of his creditors, or the Postal Service, of his change of address.

¥ The bal ance was transferred from a Fleet Finance credit card, as to
whi ch Spengler was al so an authorized user. The record is not conclusive as to
whet her any portion of that balance was the result of charges made by him

% I'n other words, Sears conferred a power of non-Sears’ purchases on
Spengler’s wife for which Spengler had not originally contracted.
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13. [Sears] breached its obligations to
[ Spengl er] under the Sears Card by allow ng
Joyce Spengler to make retail purchases from
nmerchants other than [Sears] and to obtain
extensions of credit, including transfers of
her individual debt to [Spengler’s] account

14. [Sears] breached its obligations to
[ Spengl er] under the Sears Card by failing and
refusing to reverse and to otherwise nullify
t he unauthorized extensions of credit under
the ... MsterCard account established in
[ Spengl er’ s] nane.

By the terns of the 1996 agreenent, Spengler, as the card-
hol der, agreed, inter alia, to be responsible for charges nade by
aut hori zed users. He also agreed to notify Sears of a change of
address. Those pronm ses were ratified in the 1997 anendnents to
the contract. The 1999 anendnents to the account contract
provided, for the first time, that an account could be term nated
by the card-holder by (1) paynent of the balance due and (2)
destruction of the cards. That is, of course, what Spengler had
done in 1997, thinking, mstakenly, that he had term nated the
account .

Spengl er argues that the 1999 anendnents to the contract were
not relevant to his account, nmintaining that he had no account
after 1997 when he destroyed his Sears cards. That position, we
conclude, lacks nerit. As we have expl ai ned, having done not hi ng
under the ternms of the contract to term nate the account, or to

renove his wife as an aut hori zed user, the account renai ned acti ve,

al t hough unused for sone period of tine. Each of the agreenents
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authorized Sears to anend the terns of the credit card use,
providing notice was given to the cardholder. |In each instance,
Sears gave the requisite notice.

It isdifficult to viewthe instant record w thout concl udi ng
that Spengler’s own inaction resulted in the continuation of the
account. Spengler, in 1997, both failed to notify Sears that he
intended to term nate the account, and to verify that Ms. Spengl er
had notified Sears of the term nation, as he had requested of her.
Sears had no reason to be aware that the account was other than
viabl e. *®

“The interpretation of a witten contract is ordinarily a
question of lawfor the court and, therefore, is subject to de novo
review by an appellate court.” Wwells v. Chevy Chase Bank, F.S.B.,
363 Md. 232, 250 (2001). “Were the |anguage of the contract is
unanbi guous, its plain meaning will be given effect. There is no
need for further construction.” Aetna Cas. & Sur. Co. v. Ins.
Com’r, 293 Ml. 409, 420 (1982).

We concur in the trial court’s inplicit finding that the
contracts were unanbi guous and thus susceptible to its ruling as a
matter of |aw

Def amati on

Spengl er’s conplaint in defamation stat ed:

% | ndeed, Spengler’'s failure to notify Sears of his change of address
after he noved from the marital residence may well constitute a breach of the
user agreements.
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17. [Sears] has nmade fal se statenent to divers
[sic] persons and entities concerning the
credit history of the «credit account which

[ Spengler] established with |[Sears]. The
falsity of the statenents was known to
[Sears], and, wth malice and wth the

intention of causing harm to [Spengler], the
fal se statenents regardi ng [ Spengl er’ s] credit
hi story were published in such a manner as to
maxi m ze t he damage to [ his] credit
reputation

18. [Sears] made ... statenents [about
Spengler’s late paynment history] with actual
mal i ce and wi th know edge of their falsity and
for the purpose of discouraging others to
extend credit to or to otherw se have busi ness
dealings with [Spengler].

At the conclusion of plaintiff’s evidence, Sears noved for
judgnment on the defamation count. The trial court reserved its
ruling at that tinme but, by granting the notion at the cl ose of al
t he evidence, effectively ruled that, there having been no breach
of contract, the reports by Sears were not untruthful.

Spengl er asserts in his brief that “there was an abundance of
evidence fromwhich a rational mnd could have found the requisite
intent to harni in the reports by Sears to the three credit rating
agenci es. '®

Wth respect to defamation, the Court of Appeals iterated:

Under Maryland law, to present a prima facie
case for defamation, a plaintiff nmust

ordinarily establish that the defendant nade a
defamatory statenment to a third person; that

1 We do not have the benefit of the agreements between Sears and the
credit reporting agencies. Presumably, in return for providing information to
t hose who extend credit to consumers, the agencies require those credit extenders
to provide accurate account information about their card-holders. Otherw se, we
see little use for central credit history repositories.
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the statenment was false; that the defendant

was legally at fault in making the statenent;

and that the plaintiff thereby suffered harm
Gohari v. Darvish, 363 Ml. 42, 54 (2001) (enphasis added); see also
Peroutka v. Streng, 116 Md. App. 301, 311 (1997) (listing elenents
of defamation).

For the purposes of defamation, “[a] false statement is one
that is not substantially correct.” Batson v. Shiflett, 325 M.
684, 726 (1992). Additionally, “the burden of proving falsity
rests upon the plaintiff[.]” Jacron Sales Co., Inc. v. Sindorf,
276 Md. 580, 597 (1976). Indeed, if a plaintiff cannot prove the
falsity of a particular statenent, the statement will not support
an action for defanation. See Bagwell v. Peninsula Reg’l Med.
Ctr., 106 Ml. App. 470, 510 (1995).

The crux of Spengler’s argunent is that Sears reported his
del i nquencies to the credit agencies, but failed to indicate that
he “di sputed” the charges. As a result of this om ssion, according
to Spengler, the reporting was fal se and constituted defamation.
Spengl er bore the burden of proving those assertions.

When Spengl er | earned, in 2001, of the existence of the Sears
Gol d MasterCard, and the charges to the account, he notified Sears
and disputed his liability for the bal ance. In response, Sears
pronptly renoved the “delinquency” designation and undertook an
i nvestigation. The investigation included a report to the | ocal

police departnment, based on Spengler’s allegation that Joyce
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Spengl er had commtted credit card fraud, and a review of its own
records. Having quickly determ ned that there was no fraud, and
that Joyce Spengler was, in fact, an authorized user of the card,
t he “del i nquency” status was reinstated. |In due course, reports of
the delinquency were nmade to the credit reporting agencies.
Spengl er continued to conplain to Sears and dispute the account
but, according to the evidence devel oped through Jai Holtz, Sears’
senior credit manager, Spengler provided no new or additional
information in the subsequent reports.?’

W find nothing in the record that woul d support the el ements
of a defamati on cause of action. Sears, upon Spengler’s conplaint,
undertook an investigation based on the information provided by
Spengl er. Sears then, having determned that the charges to the
MasterCard were made by an authorized wuser, reported the
del i nquency, in the usual manner of the trade, to the credit rating
agencies. Nothing that Sears reported was false. To the contrary,
the reports contained information that was substantially correct.
Wiile it may be true that Spengler suffered enotional upset as a
result of the experience, thereis nothing inthe record to support
a finding that it was caused by a false or illegal report by Sears.

W agree with the trial court’s assessnent that Spengler

failed to offer evidence sufficient to create a jury question.

7 Holtz was called as Spengler’s witness.
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II. Whether the «circuit court erred in
granting Sears’ motion for judgment NOV
on the interference with business
relations count.

As in our review of a notion for judgnment, “a notion for
judgnment notw t hstandi ng the verdict tests the | egal sufficiency of
the evidence and is reviewed under the sane standard as a notion
for judgnent made during trial.” Nationwide Mut. Fire Ins. Co. V.
Tufts, supra, 118 Md. App. at 190. We have set out that applicable

standard of review in Section |, supra.

Interference Wth Busi ness Rel ati onshi ps

Maryl and recogni zes the tort of interference wi th business
rel ati onships. See e.g., Kaser v. Fin. Prot. Mktg., Inc., 376 M.
621 (2003); Bagwell, supra, 106 Md. App. 470. The elenents of the
tort are: “‘(1) intentional and willful acts; (2) calculated to
cause damage to the plaintiffs in their | awful business; (3) done
with the unlawful purpose to cause such danage and | oss, w thout
right or justifiable cause on the part of the defendants (which
constitutes malice); and (4) actual damage and loss resulting.’”
Bagwell, supra, 106 Md. App. at 504 (quoting Alexander & Alexander,
Inc. v. B. Dixon Evander & Assocs., Inc., 336 Ml. 635, 652 (1994)).
A plaintiff nust satisfy all of the aforenmentioned el enents.
W have sai d:
Tortious or deliberate intent to harm a
plaintiff’s business relationshipis not alone

sufficient to support an i ntentiona
interference claim There nust al so be proof

-21-



that the defendant’s conduct in interfering
with contract or Dbusiness relations was
acconpl i shed t hr ough i npr oper neans.
Consequent |y, to recover for tortious
interference with business or contractual
rel ati onshi ps, the defendant’s conduct nust be
“i ndependently wongful or unlawful, quite
apart from its effect on the plaintiff’'s
busi ness rel ati onshi ps.”

Lyon v. Campbell, 120 Md. App. 412, 431 (1998) (citations omtted)
(enphasi s added) (quoting Alexander, supra, 336 Ml. at 657).
Expanding on the issue of “inproper neans”, the Court of

Appeal s recogni zed:

The types of unlawful neans which “have been

held to result in liability” for interference

wi th [business relationships] were listed by

Dean Prosser. They are *“violence or

i ntimdation, defamation, injurious falsehood

or other fraud, violation of the crimnal |aw,

and the institution or threat of groundless

civil suits or crimnal prosecutions in bad

faith[.]”
K & K Mgmt., Inc. v. Lee, 316 M. 137, 166 (1989) (internal
citations omtted).

Improper Means
This Court has limted “inproper neans” to those acts above

descri bed. Volcjak v. Washington County Hosp. Ass’n, 124 Ml. App.
481, 512-13 (1999) (the party to the litigation *“correctly
asserted” that the types of wongful acts that have established
liability for the tort of interference with business relations have

been limted to violence or intimdation, defamation, injurious

f al sehood or other fraud, violation of the crimnal |law, and the
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institution or threat of groundless civil suits or crimnal
prosecutions in bad faith). Wthin that context, we have also
“declined to recogni ze that there exists such a wongful act when
there is nmerely a breach of contract that has an incidental effect
on the plaintiff's business relations with third parties.” Id.
To prevail in a conplaint for interference with business
rel ationships, a plaintiff nust prove that inproper neans were
enpl oyed by the defendant. |In Count Four of his initial Conplaint
(“I'nterference Wth Business Relations”), Spengler alleges:

20. The allegations of fact set forth in the
foregoi ng paragraphs [including Count Two,

Breach of Contr act, and Count Thr ee,
Def anation] are incorporated into this Count
Four .

21. The false statenents nmade by [ Sears]
concerning the credit history of [Spengler]
wer e designed and calculated to interfere with
[ Spengl er’ s] econom c rel ationshi ps, hi s
busi ness relations and economic rights; they
were made by [ Sears] with the unl awful purpose
of causing danage to [Spengler], wth the
intent to cause injury to him and were
wi t hout justifiable cause.

22. As a direct and proxi mte cause of the
false statenments, [Spengler] has suffered
damages.
From his conplaint, we glean that Spengler’s allegation of
“i nmproper neans” rests on either breach of contract or defanation.
He makes no al l egation of willful ness, which is an el enment of the

tort.

As we have explai ned, supra, Spengler has failed to provide
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sufficient evidence to create a jury question as to either breach
of contract or defanation. Consequently, his allegation is not
supported by either breach of contract of defamation. Nor can we
concl ude that Sears was responsible for any independently wrongful
or wunlawful conduct sufficient to constitute the requisite
“i nproper neans.” Each of the three account wuser agreenents
provi des that Sears may report an account hol der’s delinquency to
credit agencies. As Spengler was clearly in default, the report by
Sears was contractually permnissible.

Assum ng, arguendo, that Spengler established a sufficient
claimfor either breach of contract or defamation, or that Sears’
acti ons were sonehow “i ndependent|ly wongful or unlawful,” we would
still conclude that Spengler has failed to denonstrate the el enents
of the tort of interference with business rel ationships.®

The Elements of Interference with Business Relationships

As we have noted, the elenments of tortious interference with
busi ness relationships are: (1) intentional and willful acts (2)
calculated to cause damage to a plaintiff’s lawful business that
are (3) done with the unlawful and malicious purpose to cause
damage, and that (4) cause actual danage.

W note first that, wthout doubt, Sears intentionally

reported Spengler’s delinquency to the various credit rating

8 gSpengler also asserts that Sears’ alleged violation of the FCRA is
sufficient to constitute the requisite “improper means,” but cites no authority
that a violation of a civil federal statute satisfies the “inmproper neans”
requi site of the interference tort.
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agenci es. It did so in the ordinary course of its business of
reporting account status to those agencies. Lacking from the
evi dence, however, is any notion of w Il fulness, unlawful purpose,
or conduct cal culated to cause damage.

Spengl er nmakes nunerous contentions:! (1) prior to the
“di spute,” he had enjoyed excellent credit; (2) Sears’ “severely
damaged” his credit score when it reported his delinquencies; (3)
Sears failed to list in its report that he *“disputed” Sears’
concl usi on of delinquency; (4) Sears acted in contravention of not
only the applicable federal |aw (Fair Credit Reporting Act “FCRA"),
but also its own policies and procedures of reporting delinquency,
by not reporting that the delinquency was disputed; (5) CtiBank
(one of the businesses to deny Spengler credit subsequent to Sears’
report) itself reported the <claim as “disputed’, thereby
denonstrating Sears’ deliberate falsification of its own docunents
and violation of the FCRA, (6) Sears did not |ist the account as
“di sput ed” because it knew that Spengl er could successfully defend
the claim in court, concluding from that assertion that Sears
intended to harmhis credit reputation; and (8) Sears’ alteration
of its account history (failing to list account as “disputed”)

denonstrates intent to hurt Spengler specifically.?

19 We have attenpted to summarize Spengler’s contentions here into a nore
orderly context.

20 puring a conference with the trial judge, at which | egal aspects of the

punitive damage cl aims were being argued, Spengler’s counsel said:
(continued...)
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Such contentions, if supported by sufficient conpetent
evidence, mght well establish liability wunder the tortious
I nterference theory. Spengler’s evidence, however, fell far short
of proof that Sears, in a calcul ated manner, intended to harmhis
credit relations by reporting his delinquency to the credit rating
agencies. W reiterate that, upon receiving Spengler’s conplaint,
Sears investigated his claim both internally and by contact with
the Il ocal police, finally concluding that the dispute | acked nerit.
Sears then, with justification, and in the ordinary course of the
trade, reported Spengler’s delinquency to the appropriate sources.
The evi dence was insufficient, both directly and inferentially, to
sustain proof of malice.

III. Whether the «circuit court erred in
granting Sears’ motion for judgment on
the claim for punitive damages.

At the conclusion of Spengler’s case, and essentially at the
end of all the evidence, since Sears offered no evidence, the court
granted Sears’ notion for judgnent as to punitive damages. In
ruling, the court noted the evidence “is well short of what is
required to lay factual predicate for an award of punitive damages
in either of the counts in which it is claimed ....” W agree

with the trial court’'s assessnent.

(...continued)
Your Honor, counsel keeps referring to ill-will, that
type of thing. We are not saying they had ill-wll.
They didn’t even know Spengl er. He was a number

Counsel made the sanme assertion at oral argument.
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Maryland |law permts punitive danmages exclusively in tort
actions. Bowden v. Caldor, Inc., 350 Md. 4, 22 (1998). As a
general rule, a jury may award punitive damages only when a
plaintiff has established “actual malice” on the part of the

defendant. Darcars Motors of Silver Springs, Inc. v. Borzym, 379

Md. 249, 264 (2004). “Actual malice” is defined as “[a] sense of
consci ous and deliberate wongdoing, evil or wongful notive,
intent toinjure, ill will, or fraud.” Montgomery Ward v. Wilson,

339 Md. 701, 733 (1995). Moreover, “in a defamation action, the
plaintiff nust establish that the defamatory fal sehood was nade
wi th actual know edge that it was false.” Bowden, supra, 350 M.
at 23. Finally, the standard for an award of punitive damages is
“clear and convincing evidence.” Darcars, supra, 379 Ml. at 264.
To satisfy this standard, a plaintiff nust persuade the jury that
the truth of his contention is “highly probable”, not “nerely
probabl e.” Hoffman v. United Iron & Metal Co., Inc., 108 M. App.
117, 146-47 (1996) (citing ACandS, Inc v. Godwin, 340 Md. 334, 374
n.11 (1995)).

Spengl er failed to provide evidence that Sears’ report to the
credit rating agencies was not substantially correct. As we
iterated in Part |11, supra, there is nothing in the evidence that
woul d |l ead to an inference of malicious or willful conduct on the

part of Sears, with the precise intent to harm Spengler.
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IV. Whether the circuit court abused its
discretion in excluding evidence of other
lawsuits filed by Sears.

It was Spengler’s intent to introduce to the jury evidence,
obtained from the records of the District Court for Wcomco
County, that Sears had “no reluctance in instituting suit agai nst
its delinquent custoners.” Fromthat evidence, and fromthe fact
that Sears did not sue himto coll ect the overdue account, Spengl er
argues, the jury could have concluded that Sears recognized the
lack of merit to its claim of his liability. Sears noved, in
limine, to exclude that evidence. |In granting the Sears notion
the court observed that, “on the nerits of the issues that are
presented”, the proffered evidence had “really no valid probative
val ue.”

It is well established that “the adm ssion or exclusion of
evidence is within the sound discretion of the trial court.”
Thompson v. State, 139 Md. App. 501, 515 (1997) (quoting Cleveland
v. State, 8 M. App. 204, 207 (1969)). M. Rule 5-401 (2005)
defines probative or “relevant” evidence as “evidence tending to
make the existence of any fact that is of consequence to the
determ nation of the action nore probable or | ess probable than it
woul d be without the evidence.” Indeed, “all relevant evidence is
adm ssible.” M. Rule 5-402. However, “[rel evant] evi dence may be
excluded if its probative value is substantially outwei ghed by the

danger of unfair prejudice, confusion of the issues, or m sl eading
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the jury, or by considerations of undue delay, waste of tine, or
needl ess presentation of cunulative evidence.” M. Rule 5-403.

At the time at which Sears’ counsel becane aware of
appellant’s intent to introduce the District Court records, jury
sel ection was about to commence. The records had not been provided
in discovery, nor was there any prior indication of Spengler’s
intent to offer such proof. Hence, considerable delay would have
been required to give Sears’ counsel the opportunity to becone
acquainted wth each of the 33 sets of court records. Mbr eover, we
agree with the trial court’s assessnent that counsel was “getting
alittle far afield” with the proffered evidence. Wy Sears would
choose to file suit agai nst custonmer X, but not agai nst custoner Y,
woul d potentially, if not probably, result in a confusion of
i ssues. The District Court records woul d not have reveal ed what is
the essence of Spengler’s claim - whether (and if so, in what
manner) Sears reported any, or all, of the delinquencies
represented by the 33 lawsuits to a credit agency. W find no
abuse of discretion in the trial court’s grant of the notion in
limine.

V. Whether the circuit court erred in
denying Spengler’s request for a
spoliation instruction.

In pre-trial discovery, Spengler sought to obtain disclosure
of other simlar lawsuits filed agai nst Sears, subsequent to 1996.

Sears filed a notion for protective order, which was denied by the
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court. Nonetheless, Sears declined to provide such information
asserting that it would require a search of nearly every
jurisdiction in the country. Spengler issued a subpoena for such
i nformati on, which was responded to by a notion to quash. That
notion was |ikew se denied. Notw thstanding those actions, Sears
did assenbl e docunents that were available at the tine of trial
Spengl er requested that the court instruct the jury on spoliation.?
The court declined to give such instruction. W find no error.

Jury instructions are covered by M. Rule 2-520. *“Wen
requested by a party, the court has a duty to instruct the jury on
that party’'s theory of the case, provided the proposed instruction
is supported by the facts ....” Mallard v. Earl, 106 M. App
449, 469 (1995). Conversely, the court is not obliged to instruct
the jury on issues not generated by the evidence.

The extant record discloses nothing that would support a
spoliation instruction. Counsel did not renew the request for
production of the records, nor did he proffer to the court what the
records of lawsuits in other jurisdictions, had they been
avai |l able, would have added to the theory of his case.
Addi tionally, we note that the | ack of a spoliation instruction did
not inpair Spengler’s claimin the eyes of the jury, since it

returned a substantial verdict in his favor. Even had he been

2! gpengler requested that the court instruct pursuant to Maryland Civil
Pattern Jury Instructions, 1:8.
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entitled to the instruction, we fail to see how he was prejudiced

by the court’s having declined to give it.

JUDGMENT OF THE CIRCUIT COURT
FOR WICOMICO COUNTY AFFIRMED;
COSTS ASSESSED TO APPELLANT.
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