HEADNOTE: Frankel v. Frankel, No. 708, September Term, 2003

DOMESTIC RELATIONS; THE DETERMINATION OF WHETHER, PURSUANT TO FL 8-
502 (b) (8) , ONE FORMER SPOUSE IS ENTITLED TO AN INTEREST IN THE OTHER
FORMER SPOUSE’S DEFERRED COMPENSATION PLAN: On the issue of whether the
former wife was entitled to receive a portion of stock option benefits
acquired by the fornmer husband after the parties had separated, the
circuit court found “that [the wife' s] taking nearly 100 percent of the
responsibility for the children and the househol d enabl ed [the husband]
to focus on and succeed in a job that provides benefits such as stock
options.” In light of that non-clearly erroneous factual finding, the
circuit court did not abuse its discretion in rejecting the fornmer
husband’ s contention that the forner wife was not entitled to any of
the stock that he acquired after the separation.

DOMESTIC RELATIONS; TRANSFER OF INTEREST IN A DEFERRED COMPENSATION
PLAN: The circuit court did not err or abuse its discretion in (1)
applying a coverture fraction to determne the marital portion of the
former husband’ s unexerci sed stock options, (2) providing for an “if,
as, and when” transfer of funds to which the former wwfe will be
entitled, and (3) rejecting the former wife’'s request “for entry of an
order [transferring] the benefits of the stock options to [her] and
[inposing a] constructive trust for [her benefit].”

DOMESTIC RELATIONS; CHILD SUPPORT: There is no conflict between the
Maryl and Child Support Cuidelines and the Federal Consuner Protection
Act, which does not |[imt the anmount of child support that can be
ordered by the circuit court.
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The parties to this appeal fromthe Grcuit Court for
Mont gonmery County -- Stanley Frankel, the appellant/cross-
appel l ee (Stanley), and Sarah Schl esi nger Frankel, the
appel | ee/ cross-appel | ant (Sarah) -- were divorced by a Judgnent
of Absolute Divorce entered by the Honorable Ann N. Sundt. The
j udgnment of divorce included the follow ng provisions:

ORDERED t hat [ appel | ee/ cross-appel | ant
Sar ah Schl esi nger Frankel’s] request for
alinmony be and it hereby is DENIED, and it is
further

ORDERED t hat [ Sarah’s] request for a
nonetary award be and it hereby is DEN ED,
except that [appellant/cross-appellee Stanley
Frankel] is hereby ordered to transfer to
[ Sarah] 50 percent of the marital portion of
the deferred conpensation represented by his
Genta, Inc. stock as follows: [Stanley] shal
transfer to [ Sarah] 50 percent of the marital
portion (as determ ned by a coverture
fraction, the nunerator being the termof his
enpl oynent with Genta, Inc. after the grant
of options and during the marriage, and the
denom nator being the termof his enpl oynent
with Genta, Inc. after the grant of options
until the date of vesting) of [Stanley’s]

119, 000 vested and unvested stock options
with Genta, Inc. as well as the 15, 000

i ncentive stock options with Genta Inc, if,
as, and when received by [Stanley]; and it is
further

* * %

ORDERED t hat [Stanley] shall pay to
[ Sarah] 59 percent of all unreinbursed costs
of therapy for all four children within ten
days of [Sarah’s] tendering in witing the
receipts for said unreinbursed costs; and it
is further

ORDERED t hat [Stanley] shall pay to
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[ Sarah] 59 percent of the cost of private
school education for the parties’ four
children, said cost to include tuition,

books, and all required fees, within ten days
of [Sarah’s] submtting said bills to
[Stanley]; and it is further

ORDERED t hat [Stanley] shall contribute
t he sum of $75, 000 toward [ Sarah’ s]
attorney’s fees, and a judgnent for [ Sarah]
agai nst [Stanley] shall be entered within 60
days of the entry of this Judgnent of
Absol ute Divorce if that anount is not paid
and satisfied within that period of tine[.]

Each party argues that Judge Sundt’s rulings were erroneous
in three respects. Stanley argues:

l. The trial court failed to afford greater
wei ght to FL. Art. 8-502(b)(8) and
abused its discretion when it ordered
that Sarah was entitled to half of the
marital portion of Stanley’s stock
opti ons.

1. The trial court erred in calculating the
anount of child support because the
order violates the policies in the
federal Consuner Credit Protection Act
and Maryl and | aw.

[11. Where the trial court made no finding as
to reasonabl eness or need of attorney’s
fees, it was not appropriate to award
attorney fees to Sarah.

In the words of Stanley’s brief:

The trial court did not foll ow Maryl and
|l aw when it failed to afford greater weight
to FL. Art. 8-502(b)(8) in evaluating how and
when Stanl ey’ s stock options were acquired.
Instead the court gave extra weight to
Sarah’s “enabling” under section (b)(1)(8)
and (11). The court also abused its

di scretion by strictly applying Bangs [V.
Bangs, 59 M. App. 350 (1984)] when two
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According to Sarah, although there is no nerit in any of

t hese argunents,

rulings:

possi bl e nodi fications were avail abl e.

It is also clear that the trial court
erred in calculating the amount of child
support. The ordered support is both
contrary to the purpose and dictates of the
Federal Consumer Protection Act and is not
consi stent with an extrapol ation of the
Maryl and Child Support Cuidelines. Further,
by failing to attribute gift incone to Sarah,
the court has placed the burden of private
school tuition on Stanley where this expense
previously was paid for by Sarah’s parents.

Finally, the trial court’s award of
attorney’s fees does not satisfy the
applicable statutory requirenents, nor did
the court nmke any anal ysis of
reasonabl eness; the record | acks sufficient
evi dence fromwhich to nake a finding of
reasonabl eness. Further, if Stanley prevails
on either of the above two issues,
reconsi deration of attorney’s fees is al so
required.

V. The Trial Court Erred in the
Distribution of the Marital Property
St ock Opti ons.

V. The Trial Court Erred in Failing to
Grant a Monetary Award to the Wfe.

VI. The Trial Court Erred in Failing to
Designate the Husband's Arrears in Child
Support.

In the words of Sarah’s brief:

Each of the argunents raised by the
husband are sinply without nerit. The trial

3

she was unfairly prejudiced by the follow ng



court was within its discretion in ordering
that the benefits of the husband s stock
options be divided between the parties 50/50,
and apportioning the non-vested stock options
between the martial and separate estates
according to the tine-rule announced in Otley
[ v. otley, 147 Md. App. 540 (2002)].

Further, there is no such thing as a
federal cap on child support as evidenced by
the federal Consuner Protection Act. The
anount of child support awarded is determ ned
by the principles in Voishan v. Palmal, 327
Ml. 218 (1992)] and its progeny, and the
court did not order excessive child support.
Rather, it is clear that the husband can
afford the child support, unreinbursed
nmedi cal expenses, therapy and private schoo
so desperately needed by these chil dren.
Moreover, the court did not abuse its
di scretion in declining to consider the gifts
to the wife, gifts that the husband woul d use
to avoid paying for the private school needed
by the parties’ ol dest son.

Finally, the court did not abuse its
di scretion in awarding attorney’'s fees to the
wife. The record is replete with instances
of the husband protracting and prol ongi ng the
litigation without regard to the consequences
to the wife or the children

For these reasons, the husband’ s points
are not well taken, and this Honorabl e Court
should affirmthe trial court’s decision on
these matters.

As to the points raised by the wife, the
wi fe requests that the trial court’s opinion
with regard to the transfer of the stock
options thensel ves be reversed, and the case
remanded to the trial court for entry of an
order that orders a transfer of the benefits
of the stock options to the wife and that the
husband hol ds the stock options in
constructive trust for the wife's share,
consistent with the wife’' s recommended order.



The wife further requests that the trial
court’s decision denying the wife a nonetary
award be reversed and remanded to the trial
court with instructions to enter a nonetary
award in favor of the wife in the amount of
$81, 697. 10, to equalize the marital property.

Finally, the wife requests that the
trial court be instructed to enter an order
requiring the parties to account for the
funds expended on canp and private school
during the pendente lite period, as stated in
t he Opi ni on.
For the reasons that follow, we shall affirmthe judgnent of
the circuit court.
BACKGROUND
Judge Sundt filed a Menorandum Opinion that included the
foll owi ng findings and concl usi ons:

Factual History

Certain facts are not in dispute. The parties
were married June 20, 1982, while they were both in
nmedi cal school in Chicago. Follow ng the conpletion of
medi cal school, [Sarah] was accepted in a residency
programin New York City, and thus [Stanley] applied to
positions in the sane city and was accepted at Mbunt
Sinai Hospital in internal nedicine. By 1988, [ Sarah]
had a faculty position at Cornell and [Stanley] was in
a fellowship programat Sloan Kettering. |In that sane
year their first son, Joshua, was born (January 25,
1988). The follow ng year their second son, Zachary,
was born (Decenber 29, 1989). In 1991, however, when
[ Stanl ey] was not offered a staff position at Sloan
Kettering, he determ ned he could not stay in New York
City and thus the parties began interview ng in other

cities. In that sane year the parties noved from New
York City to Buffal o, New York, where they lived for
three years. |In 1992, the parties went to marriage

counseling for a period of six or seven nonths. Their
third son, Daniel, was born April 27, 1993.

While in Buffal o, [Sarah] was working three days a
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week, from8:30 a.m to 4:30 p.m as well as teaching a
hal f-day on Friday. [Stanley] was working |ong hours,

| eavi ng nost of the child raising and house nanagenent
to [Sarah]. The two ol der boys were enrolled in the
Kadenma Jewi sh Day School by agreenent of both parties,
and for conveni ence, the older child Josh had been
enrolled fromthe beginning; Zachary was enrolled
because he woul d have been otherw se held back in
publ i c school because of his birth date. But both
parties were becom ng nore observant and wanted to give
their children Hebrew | anguage training. [Sarah]
koshered the home, and the parties observed Shabbat,
went to synagogue, and becane increasingly involved in
the traditions of Judaism As [Stanley]’s |ong work
hours kept himaway fromthe participation and help
with the famly, [Sarah] becane increasingly unhappy
and finally gave [Stanley] an ultimatum either they
were going to nove together or she would nove with the
chil dren.

In 1994 the parties noved to Rockville, Miryland.
Despite the parties’ expectations to the contrary,
[Stanl ey]’s work hours at the Georgetown Medical Center
becane very long, causing himto be absent fromthe
hone once again. Thus again the responsibilities for
the children as well as for the househol d fel
primarily to [Sarah]. Joseph was born Decenber 22,
1994. [ Sarah] becane enpl oyed at the Arned Forces
Institute of Pathology (AFIP) full tine; one year
| ater, as a result of work that she published, she was
invited to work at Walter Reed, where her career
flourished. She becane one of the top researchers,
running a |l aboratory and supervising eight to ten
people. At the sane tine, [Stanley]’s work hours at
CGeorget own Medical Center (GWC) escal ated because of
changes beyond his control. 1In addition, he spent
weekends away from home at professional conferences,
where he made contacts that led to additional inconme as
a lecturer and expert wi tness. Although [Sarah] had
hel p wi th housecl eaning, and at tinmes had both a nanny
and an au pair to assist her, [Stanley]’s |ong hours
and weekends away from hone |eft [Sarah] juggling
chil dren, househol d, and her ascendi ng career.

The tension between the parties inevitably
resulted in argunents, and as the conflict escal ated,
it inpacted the children. In 1995 Joshua began therapy
with Dr. Rebarber because of problens in school. Dr.
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Rebar ber al so, at the request of the parties, did sone
therapy with the parties and with the three younger
children. Despite efforts on the part of the parties
to follow Dr. Rebarber’s recommendati ons, the conflict
bet ween t hem conti nued and increased, and that conflict
affected the children in that they too began having
conflicts with their father and with each other. The
children were all enrolled at the Charles E. Smith

Jewi sh Day School except that Joshua was noved to
publ i c school because he could not handl e the dual
curriculum (English and Hebrew). Wile he was enrolled
in a programfor gifted and talented children with

| earning disabilities he did well in public school, but
in eighth grade he was “mainstreaned,” and fromt hat
poi nt his school experience went downhill to the point
that he ultimately refused to go to school. 1In 1999,

[Stanley] lost his position with GUC. The parties

di scussed noving to New York City at that point, but

[ Sarah] deci ded that she could not nove until the end
of school year 2000, first, because she had a clinical
project to conplete and secondly, because she wanted
Josh to conplete his last year in mddle school. As a
result, [Stanley] took a job at the University of

Maryl and. The conflict in the famly reached a
critical point when physical altercations broke out

bet ween the boys and their father. In the fall of
2001, after Labor Day, [Sarah] asked [Stanley] to

| eave. She went with [Stanley] to New Jersey to
interview for jobs. She assured [Stanley] that at the
end of the school year 2002 she and the children would
nove up to the New York/ New Jersey area, regardl ess of
whet her the parties reconciled or not.

In Decenber 2001 [Stanley] left the marital hone
and noved to Summt, New Jersey, where he had been
of fered enpl oyment by Genta, Inc. The only night that
he has stayed with [Sarah] under the marital roof was
in February of 2001 follow ng Josh’s Bar Mtzvah. In
Cct ober of 2001, [Sarah] told [Stanl ey] that she was
offered a position at 1AVI in New York. Sonetine
thereafter she advised [ Stanley] she was purchasing a
hone next door to her nother in Brooklyn, New York. In
January of 2002, [Sarah] placed Joshua in Valley View,
a therapeutic boarding school in Massachusetts where he
currently continues to reside. The marital hone was
sold and the net proceeds have been divided by the
parties. |In June of 2002, [Sarah] and the children
noved to Brooklyn, New York. For several nonths they



lived wwth [ Sarah]’s nother while the residence [ Sarah]
purchased was being renovated. Currently [Sarah] has
noved into her new residence which is next door to her
not her; the three younger children are attendi ng Hannah
Senesh, a Jew sh day school in New York. Joshua
remains at Valley View. [Sarah] is enployed by |IAVl,
where she earns $138, 745 annual ly. [Stanley] continues
to be enployed at Genta, Inc. at a base salary in 2002
of $207,100. At the time of the trial in the fall, he
was residing in a rented apartnent in New Jersey.

* * *

Alimony

[ Sarah] is seeking alinony and child support. In
order to determne the latter, the Court has to nmake a
determ nation as to whether there should be an alinony
award as it wll affect [Sarah]’s incone for the
pur poses of any future child support award. The
factors that the Court nust consider in making an
alinony award are set out in 8 11-106 of the Fam |y Law
Article. The Court will review those factors as they
apply to the facts and circunstances of this case.

(1) The ability of the party seeking
alinmony to be wholly or partly self-supporting:
[ Sarah] is gainfully enployed full tinme. Her
current base salary at | AVI is $138, 745. 20
annually. Prior to noving to New York, her salary
in Maryland was $140, 000 per annum I n addition,
she receives incone fromthe rental of her garage
in the amount of $960 a nmonth and interest,
di vidend and trust income in the anount of
$1226. 77 per nonth, for total taxable incone of
$13,748.87 nmonthly. [Stanley] would have the
Court also inpute gift incone to [ Sarah] based on
the history of her famly's paynents to the
parties. For exanple, traditionally her father
gi ves her $2,000 on her birthday; in 2002, [ Sarah]
recei ved substantial |oans fromher father and her
not her, including the $330,000 that she has used
for gutting and renovating her Brooklyn residence,
t he approxi mately $95,000 | oan from her father for
cl osing costs on the house, and additional nonies
for nortgage paynents since the tine of the
purchase of the Brooklyn residence. [Sarah] lists
nont hly expenses for herself alone in the anmount
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of $5, 040.76, and, w thout including any inputed

I ncome or even addressing the reasonabl eness of

t hose expenses, the Court finds that [Sarah] is
currently able to neet her own expenses. Normally
that would be the end of any inquiry on the

subj ect of alinony, but [Sarah] is seeking alinony
for an indefinite period, and the statute provides
that in such a case, if the Court finds that

w t hout an award of alinony there may be an
unconsci onabl e disparity in the parties’ standard
of living, the Court may consider an award of

al i rony even though the petitioner is self-
supporting. Again, that requires an anal ysis of
the factors set forth in 8 11-106, and so the
Court will continue that analysis.

(2) The tinme necessary for the party seeking
alinmony to gain sufficient education or training
to enable that party to find suitable enploynent:
There is no question that [Sarah] has “suitable
enpl oyment.” [Sarah] clainms that her career
growt h has been severely limted by the fact that
she is the primary caregiver for the mnor
children. [Stanley] clains that [Sarah] has
unilaterally chosen to limt her earnings and her
career. He argues that there was no reason for
her to | eave her job in Maryland. However, the
Court notes that [Sarah]’s job in Maryland did not
pay her a significantly greater inconme than she is
presently earning in New York. [Stanley] clains,
however, that [Sarah] has noved to a nore
expensi ve geographi cal |ocation and has nade
el ections that increased her expenses and those of
the children. [Sarah] testified nunerous tines
that a nunber of her expenses had actually
decreased as a result of her nove to New York; for
exanpl e, because her residence is considerably
smal l er, her utilities and mai ntenance fees are
| ess. Likew se, her childcare costs are less, in
part because of the help provided by her famly.

[ Sarah] acknow edges that she consciously chose to
[imt her career path, putting her children above
her anbition. She argues that she cannot retrieve
those lost years and will need tine to refocus
her career once the children need | ess of her

time. However, no concrete plan was presented to
the Court such as might justify an award of
rehabilitative alinony.




(3) The standard of living that the parties
established during their marriage: By both
parties’ testinony, other than the paynent of the
nortgage itself, the |argest expense the parties
i ncurred throughout their marriage fromthe tine
of the first child s birth was chil dcare; the next
| ar gest was househol d nmai nt enance. These parties
did not live a luxurious life in the sense of
crui ses, luxury cars, extravagant trips, or |avish
furni shings. There were a number of tines that
gifts fromthe parties’ parents, especially
[ Sarah]’ s parents, enabled the parties to do
t hi ngs they woul d ot herw se not have been able to
do, such as purchase a hone in Rockville,

Maryl and, and send their children to private
school. There were gifts of jewelry and itens of
furniture. But their lifestyle, for people who
were earning relatively substantial suns of noney,
was not a |uxurious one. Instead, as stated
above, nost of their noney was consuned in child
care and child-rel ated expenses such as private
school, as well as in honme care and mai nt enance,
for wwth two professional physicians who were
trying to raise four little boys, there was not a
great deal of tinme for cooking, cleaning,

chauf feuring, |awn nowi ng, painting, fix-up
repairs, etc.

(4) The duration of the nmarriage: The
parties were nmarried in 1982; they separated in
2000.

(5) The contributions, nonetary and
nonnonetary, of each party to the well-being of
the famly: Both parties nade nonetary
contributions; only [Sarah] made significant
nonnonetary contributions to the welfare of the
famly. That statenment is not neant to denigrate
[ Stanl ey]’s contributions, for he made substanti al
nmonetary contributions and has conti nued
t hroughout the marriage to struggle to ensure that
his famly' s financial needs are net. |[Sarah],
however, attenpted, sonetinmes not very
successfully, to juggle the needs of snal
children with a potentially very successful
career, and at tinmes stinted one in order to
acconmodat e t he ot her. Utimately she nmade the
decision to put the children first. In the early
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years of the marriage, [Sarah] converted what
premarital assets she had into joint marital
assets. She turned over her paychecks to her
husband. And she did the rearing of the children
and the managi ng of the household with outside
hel p but very little help from her husband who was
wor ki ng grueling hours. A nunber of tines, when

[ Sarah] asked for help, [Stanley] told [Sarah] to
hire nore hel p.

(6) The circunstances that contributed to the
estrangenent of the parties: By both parties’
testinony, the first ten years of the narriage
were relatively happy and successful years. For
five-and-one-half years the parties were able to
pursue their careers untramel ed by children; then
in 1988 the first child was born followed by the
second child in 1989, and by 1993 a major problem
had erupted concerning the bal ance between work
and hone. [Sarah] ultimately chose to cut back on
her work and spend nore tine with the children;

[ Stanl ey] never really considered that

possibility. Al though noney was the ostensible
source of conflict: who earned it, howit was
spent, and the ever increasing need for nore
noney, the real issue between the parties appears
to have been an unsatisfied, unresolved allocation
of time. Fromthe very beginning, [Stanley]

wor ked | ong hours, and his lack of participation
in the care and raising of the children resulted
in both marital conflict and conflict between him
and the children. Attenpts to address their
conflicts in therapy were unsuccessful. [ Sarah]
undoubt edl y experi enced sonme angui sh and
resentment in having to cut back on an apparently
brilliant career in order to fulfill the role of
both parents to her four sons. Eventually, the

al tercations between [ Stanley] and the children
becanme physical. [Sarah] asked [Stanley] to | eave
and he did so.

(7) The age of each party: As of the date of
trial, [Sarah] was 42 and [ Stanl ey] was 44.

(8) The physical and nental condition of each
party: Both parties appear to be in good health.

(9) The ability of the party from whom
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alinony is sought to neet that party’'s needs,
while neeting the needs of the party seeking
alinony: [Stanley] submtted a financial statenent
that reflects his income and expenses. He earns a
base sal ary of $207, 100 per year, or $17,258.34 a
nonth. He acknow edges receiving inconme from
contract work as well as interest and dividend

I nconme. For the past two years he has received a
bonus of nore than $2,500 a nonth. H's gross
income totals at |east $20,000 a nonth. He lists
expenses for hinself al one of $14,000 per nonth.
That i ncludes periodic paynents conpri sing
attorney’s fees of $3,000 per nonth and debt
servicing of $3,000 per nonth. |f those two
nont hl y expenses were elimnated (and [ Stanl ey]
has assets available to himin excess of

$350, 000), then he woul d have expenses of $8,000 a
nonth. The Court finds that [Stanley] has the
ability to pay sone alinony if he were ordered to
so do.

(10) Any agreenent between the parties: There
i S none.

(11) The financial needs and financi al
resources of each party, including:
(i) all inconme and assets, including property that
does not produce incone; The Court has discussed
the parties’ incones; attached to this Opinion and
Order is the Court’s Exhibit #2 showi ng the
parties assets.
(ii) any award nmade under Sections 8-205 and 8-208
of this Article; There is no use and possession
award except with respect to the famly use
personal property. The fam |y hone has been sol d;
the nonetary award is discussed bel ow.
(iii) the nature and anpunt of the financial
obligations of each party: [Sarah] clains
l[iabilities in excess of $1 mllion and a total
net worth of $865,000. [Stanley] clains
liabilities of $157,000 and a net worth of
approxi mately $300,00. The Court finds that their
total approximations are fairly accurate. Neither
of these parties is in dire financial straits;
both have the ability to earn substantial incone.
(iv) the right of each party to receive retirenent
benefits: Each has substantial retirenent benefits
earned during the marriage. [Stanley]’s are the
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greater.

(12) whether the award woul d cause a spouse
who is a resident of arelated institution ...
Not appli cabl e.

This Court determ nes, based on all the
above, that neither an award of
rehabilitative alinony nor an award of
indefinite alinony is supported by the record
and will deny [Sarah]’s claimfor alinony.

Property Issues/Monetary Award

A nonetary award is designed to
acconplish an equitabl e division of the
marital property. The Marital Property Act
requires that a three-step process occur: (1)
first the Court shall determ ne which
property is marital property; (2) the Court
shall then determ ne the value of all marital
property; (3) finally the Court may nake a
nmonetary award as an adjustnent to the
parties’ equities and rights concerning
marital property after consideration of the
el even statutory factors set out in 8-205 of
the Famly Law Article.

Step One

The parties supplied a joint statenent
of marital property (Joint Exhibit #1) which
the Court attaches hereto as Exhibit #1.
There is substantial property in this case,
some owned jointly, some owned by one of the
parties and the mnor children. Fortunately,
the parties are able to agree for the nost
part as to what is marital and what is
nonmarital. On page 10 of the Joint Exhibit,
the parties list the property that is in
di spute, and the Court will focus solely on
that property in this part of the analysis.

The Real Property at 20 College Place,
Brooklyn, New York

The hone at 20 Col | ege Pl ace, Brooklyn,
New York is titled in [Sarah]’s sol e nane.
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[ Sarah] asserts that it is solely nonmarital;
[ Stanl ey] asserts that it is all marital.

The party who is asserting a marital interest
has the burden to produce evidence as to the
nature (and value) of the marital interest.
The uncontroverted testinmony is that [Sarah]
purchased the house in January 2002 for

$700, 000. She obtained a nortgage that was
cosi gned by her father, M. Schl esinger, who
al so provided the down paynent and noni es due
at settlement. Moreover the uncontroverted
testinmony is that M. Schl esinger personally
or through his trust paid the nonthly
nortgage directly fromthe date of purchase
to the date of trial with the exception of
three nonthly paynents. The testinony was
that M. Schl esinger gave [ Sarah] a persona
check for $11,000 to cover those three
nonths. There is no question that [ Sarah]
deposited that check into her checking
account and paid the nortgage therefrom At
the sane tinme that she was maki ng t hese

nort gage paynments with funds from her father,
[ Sarah] was paying the nortgages on the

Maryl and hone, paynents that clearly inured
to [Stanley]’'s benefit. [Stanley] produced
no evidence that the $11, 000 deposit was
commingled with marital funds to the extent
that it was not traceable. Furthernore,

[ Sar ah] borrowed $330, 000 from her nother who
took out a hone equity loan for all the
necessary renovations. [Stanley] having
produced no evidence to the contrary, the
Court finds that the property at 20 Col | ege
Pl ace, and any appreciation therein, is
nonmarital .

The Genta Stock Opinions

[ Stanl ey] clainms that his vested and
non-vested stock options fromhis enpl oyer
(Genta) were all acquired after the
separation of the parties, and that [ Sarah]
made no contribution to their acquisition.
That may be a factor for the Court to
consider in making a nonetary award, but it
is not dispositive as to the nature of the
asset. Under 8§ 8-201 of the Famly Law
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Article, martial property neans “property,
however, titled, acquired by one or both
parties during the marriage” (enphasis added)
unless it falls under one of the exceptions
set forth in 8-201(e)(3) (which exceptions do
not apply in this case).

Stock options that have vested at the
time of the divorce are martial property.
Even stock options that are unvested and
unexercised at the time of the divorce may be
martial, at least in part. The Court may
apply a coverture fraction to determ ne the
marital portion. |In this case, the coverture
fraction is:

Term of enploynent after grant of
options and during the marri age

Term of enploynent after grant of
options until date of vesting

[ Stanl ey] was granted 120, 000 Genta non-
qgual i fied options on Novenber 30, 2000.
Twenty-five percent of the options vest each
year on Novenber 30'", with total vesting in
four years. As of Novenber 30, 2002, 60, 000
options have vested. [Stanley] sold 1,000 of
the options, so 59,000 vested options remnain.
The 59, 000 vested options are marital
property. O the third set of 30,000 options
to vest on Novenber 30, 2003, 78 percent
(currently 23,400) are marital (nunerator 28
nont hs; denom nator 36 nonths). O the
fourth set of 30,000 options to vest on
Novenber 30, 2004, 58 percent (17,462) are
marital (nunerator 28 nonths; denom nator 48
nont hs) .

[ Stanl ey] was granted 15,000 Incentive
Stock Options as of January 25, 2002, wth 25
percent of the options to vest each year on
January 25, with total vesting in four years.
The first set of 3,750 options vested on
January 24, 2003; they are 100 percent
marital. The second set of 3,750 options
wi |l vest on January 25, 2004, by applying
the coverture fraction, the Court determ nes
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that 58 percent (2,187) are marital
(numerator 14 nont hs; denom nator 24 nonths).
The third set of 3,750 options will vest
January 25, 2005; 39 percent (1,463) are
marital (numerator 14 nonths; denom nator 36
months). The fourth and | ast set of 3,750
options will vest January 25, 2005; 29
percent (1,088) are nmarital (nunerator 14
nmont hs; denom nator 48 nont hs).

SBC Stock

Nisource, Inc./Nipsco
Investec Stock

GE Stock

EMC Stock

Zimmer Holdings, Inc.
McData

Bristol Meyers Stock

Al'l of the above stocks and investnment
accounts are titled solely in [Sarah]’s nane
It is a puzzlement to the Court that
[Stanley] clainms a marital interest in these
assets, for he presented no testinony to
controvert the testinony of [Sarah] and her
father, M. Schlesinger, as to the source of
t hese stocks and investnment accounts. Their
testimony and the docunents introduced
support the follow ng findings: The
Ni source/ Ni psco account was given to [ Sarah]
by her grandparents prior to the marriage;
the I nvestec account was opened with Bristol
Meyers Scribb [sic] stock distributed to
[ Sarah] from her father’s trust; SBC, Bristol
Meyers Scribb [sic], GE and EMC stocks were
either gifted to [Sarah] by her grandfather
prior to his death or distributed from her
father’s trust; the Zi mer Hol di ngs and the
McData stock were received as spin-off stocks
fromthe Bristol Meyers Scribb [sic] and EMC
stocks. [Sarah] was very clear that up to a
certain point in tinme she had taken
premarital assets and titled themjointly,
and [Stanley] clearly benefited [sic] from
her doing so. At sone point, however, she
ceased converting nonmarital gifts and
i nheritances into joint names. They clearly
are not marital property as defined by §8-
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201(e) (3).

Genta Stock Options

As stated earlier, [Stanley]’'s stock
options conprise both nonqualified and
incentive stock options. Wth respect to the
nonqual i fi ed options, the parties cannot
agree even as to the nunber; [Sarah] clains
there are 120, 000; [Stanley] contends there
were 119, 000. However, [Stanley]’s nunbers
do not make sense: he clains that 29,000 vest
each year for four years; by this Court’s
figuring that woul d make 116, 000. On the
i ncentive stock options, both parties agree
t hat 15,000 were granted January 25, 2002,
and that 3750 vest each year for four years.
As all of these options are a form of
deferred conpensation, the Court is not
required to value them but instead nmay, under
§ 8-205 of the Family Law Article, transfer
ownership on an “if, as and when” basis
regardl ess of whether a nonetary award is
made, provided that no notice is given by
either party of an intent to present evidence
as to the value of the asset. [Sarah] gave
and then w t hdrew such notice. Thus the
val ue of this asset need not be considered in
the Court’s consideration of a nonetary
awar d.

Step Three

As the Court’s Exhibit #2 reflects,
[ Sarah] has marital property val ued at
$362, 370. 11, all exclusive of the Genta stock
options, the furniture and furnishings at
each party’s honme and the marital hone, the
marital jewelry, and sonme jointly held
accounts. To equalize the parties’
interests, the Court would have to award
[ Sarah] $81,697. But an equal division is
not required. The primary objective of a
nonetary award is equity. And in order to
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make an equitabl e decision the Court is
required to review the statutory factors set
forth in 8 8-205 of the Family Law Article
Many of themare the sane or simlar to those
set forth in 8§ 11-106 of the Famly Law
Article which the Court has considered inits
di scussi on of alinmony above. Thus the non-
applicable factors and those which replicate
the factors pertaining to alinmony will not be
repeat ed here.

(8) How and when specific property
or interest in the pension, retirenent,
profit sharing, or deferred conpensation
plan, was acquired, including the effort
expended by each party in accunul ating
the martial property or the interest in
the pension, retirenent, profit sharing,
or deferred conpensation plan, or both:
O her than [Sarah]’s nonmarital assets
as set forth on Exhibit #2, and the
Prudenti al account that [Sarah] had
prior to the marriage but titled in the
parties’ joint names at the tinme of the
marriage, all assets were acquired
during the marriage wth the incone of
the parties. [Stanley] argues that
[ Sarah] shoul d not be awarded any of the
st ock because he acquired it all after
the parties’ separation w thout any
contribution from|[Sarah]. [Stanley]
makes the sane m stake he made
t hroughout the marriage in not realizing
that [ Sarah]’s taking nearly 100 percent
of the responsibility for the children
and the househol d enabl ed himto focus
on and succeed in a job that provides
benefits such as stock options. Both
parti es have substantial pensions, but
[ Stanl ey] s pension shares are
significantly greater than [ Sarah]’s.

(9) The contribution by either
party of property described in § 8-201
(e)(3) of this subtitle to the
acquisition of real property held by the
parties as tenants by the entirety: Not
applicable. There is no real estate
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currently held by the parties as tenants
by the entireties.

(10) Any award of alinmony and any
award or other provision that the court
has made with respect to famly use
personal property or the famly hone: As
stated above, there is no award of
al i nony; the Court will, however, nake
an award of exclusive use and possessi on
of the fam |y use personal property in
[ Sarah]’ s Brooklyn hone for a period of
three years, and, if the parties are
unabl e to reach an agreenment at the end
of that period, a trustee will be
appoi nted and the contents sold and the
proceeds thereof divided between the
parties. Likew se, unless the parties
agree otherw se, 30 days after the entry
of this Order a trustee wll be
appoi nted and the furniture and
furni shings in the possession of
[Stanley] will be sold and the net
proceeds therefromdivided equally.

(11) Any other factor that the
Court considers necessary or appropriate
to consider in order to arrive at a fair
and equitable nonetary award or transfer
of an interest in the pension,
retirenment, profit sharing, or deferred
conpensation plan, or both: As stated
above, an equal division of the marital
property would result in [Sarah]’s
recei ving an award of $81,697. @G ven
[ Sarah]’ s consi derabl e nonnmarital assets
(al nrost $800, 000), this Court does not
believe that a nonetary award to [ Sarah]
IS necessary to achieve an equitable
result. However, the Court concludes
that a transfer of ownership in the
deferred conpensation that is
represented by the Genta stock
investnents is appropriate. The Court
will order that [Stanley] transfer to
[ Sarah] 50 percent of the nmarital
portion (using a coverture fraction) of
all the Genta stock (including the
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i ncentive stock options) if, as and when
he receives sane, or, if the parties
agree, the equival ent val ue thereof.

This Court is well aware of the
career sacrifices [Sarah] has made in
order to stabilize, protect and nurture
her children. However, she is 42 years
ol d: the youngest child, Joseph will be
18 in ten years, and with each passing
year the boys will need |l ess and | ess of
her time and she should be able to
devote an increasing anmount of time to
her career. Her neteor-like advance at
| east twice in her previous career, once
in teaching and once in research, argues
well for this very bright, organized and
capabl e person. In addition, she has
i nval uabl e assets: the love as well as
the financial support of a very generous
famly.

Child Support

This is not a child support guidelines case.
Because the conbi ned adjusted actual inconme of the
parties exceeds the Child Support Quidelines, the
GQui delines do not control the determnation of child
support; “[1]f the conbined adjusted actual incone
exceeds the highest |evel specified in the schedule .

. the court may use its discretion in setting the
amount of child support.” See M. Code Ann. § 12-
204(3) (1999 & Supp. 2001). However, the principles of
i nconme-sharing that are the underlying tenets of the
Child Support Guidelines still apply. I1d. at § 12-
204(a)(1). The Court of Appeal s expl ained the concept
of incone-sharing in Voishan v. Palma, 327 Md. 218,
330-32 (1992): “Although § 12-204(d) itself does not
contain specific |language requiring that the judge
divide the child support obligation ‘between the
parents in proportion to their adjusted actual

I ncones,’ this principle certainly underlies the |Incone
Shares Model. . . . Further, the judge should give
sonme consideration to the I ncome Shares nethod of
apportioning the child support obligation.”

[ Sarah] earns gross nonthly inconme of $11,562. 10.
In addition she receives garage rental inconme of
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$960. 00 per nonth and interest, dividend, and trust

i ncone of $1,226.77 per nonth, for a total nonthly
gross inconme of $13,748.87. That inconme does not
include a regular birthday gift to her from her father
or the substantial financial assistance that she has
received fromher parents in the formof |oans and
gifts. The assistance that [Sarah] has received in the
past has enabl ed her to defray a nunmber of the
children’ s expenses, but this Court declines to conpute
child support on gifts fromthird parties who are under
no |l egal obligation to support these children,
particularly in light of the earning abilities of the
parti es thensel ves. [Sarah] pays for health insurance
for the children, and the increnental cost to her of

t hat expense is $139.03 per nonth. Because there have
been sone problens resulting fromboth [Sarah] and

[ Stanl ey] carrying health insurance for the children,
the Court will inpose the obligation to provide health
i nsurance on [Sarah] alone. That is not to say that

[ Stanl ey] may not provide health insurance, which costs
himonly $18.20 a nonth. But [Sarah] is to be the
primary health insurance carrier so that all requests
for reimbursenent are to be submitted through her
carrier first.

[ Stanl ey] earns as a base salary $17, 258. 34 per
nmonth. For the past two years he has received a bonus,
whi ch averages approxi mately $3,000 a nonth, but in
2002 was anortized at $2,767.00 per nmonth. He also
recei ves dividend and interest incone of $67.00 per
month. Finally, depending on how nuch contract work he
does (sel f-enploynent incone), he earns additional
i ncome, but for the purpose of this exercise the court
has not included that income because it is |ess
avai l abl e to himsince he began his enploynment with
Genta, and it varies. The Court notes, however, that
in positing his nonthly incone at $20,091.67, that is a
m ni mum nont hly gross i ncone.

Toget her the parties earn approxi mately $33, 840. 54
a nonth, well over the maxi num of the child support
gui del i nes ($10,000 per nmonth). [Sarah]’s share of
that conbined inconme is 41 percent; [Stanley]’'s is 59
percent. As stated above, the appellate courts have
found that allocating children’s costs in proportion to
their parents’ incones is appropriate.

[ Sarah] lists the children’s costs at $19, 538. 14
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per nmonth. That includes all therapy and private
school expenses. The Court has nade sone adjustnents
to her cl ai med expenses. (See Exhibit #3.) For
exanpl e, the Court has reallocated the nortgage 50-50
bet ween her and the children; approxinmately $2,400 is a
reasonabl e anmount for four children living in Brooklyn,
New York. The Court has also elimnated $600 worth of
recreation fromthe children’s colum, concluding that
$1,379.00 per nonth is nore than adequate to address
the recreational needs (average $345 per child per
nmonth). There are a few other m nor changes. The
Court elimnated Zachary’'s Bar Mtzvah expense in that
it will not be a recurring expense. The two major
itens not included in the children s basic expenses are
the extraordinary therapy costs and the cost of private
school education. The children’s basic expenses total
$8,377.90 per nonth, which the Court has rounded off to
$8, 400, a reasonabl e expense for children whose parents
t oget her make over $33,000 per nonth. Apportioning

t hese expenses between the parties in the same ratio as
the parties’ individual incones are to the conbi ned

i ncone, [Stanley]’s share would be $4,956, which the
Court has rounded off to $5,000 per nonth. That is
reasonabl e basic child support obligation for a parent
ear ni ng over $20,000 a nonth gross incone. Therefore,
[Stanley] will pay to [Sarah] as and for child support
t he sum of $5, 000 per nonth, beginning and accounti ng
April 1, 2003.

The thorny issue is how to handle the
extraordinary nedical costs (primarily therapy) and the
private school tuition expenses. The three younger
children are in therapy with Dr. Spielberg. Therapy
costs $175 per session. [Sarah]’s health insurance
will pay 50 percent of 20 visits. |[If the children go
to therapy approximately 40 tines a year (once a week
except for holidays, vacations, etc.), the total cost
of therapy for the younger three children is $17, 850 or
$1,487.50 per nonth. Joshua, the oldest son, is in
therapy with Dr. Cittone. H s therapy costs $110 per
session. Again, [Sarah]’s health insurance will pay 50
percent of the first 20 visits. She estimates
therefore that Josh’s therapy expense will be $3, 740
annually. Altogether the children’s unrei nbursed
t her apy expenses are $21,590 a year, or $1,799 a nonth.
Those costs are not going to continue indefinitely, at
| east not for all four children. Thus the Court is
reluctant to build theminto the child support
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obl i gati on because any change could result in further
and frequent litigation. Instead, the Court will order
that the unrei mbursed costs (after being submtted to

[ Sarah]’s carrier) be paid 41 percent by [Sarah] and 59
percent by [Stanley]. Because there have been probl ens
with reinbursenents in the past, the Court will specify
that, upon receiving in witing the amount of any

unrei nbursed cost, [Sarah] will submt said witing to
[ Stanley] and within ten days of receipt [Stanley] is
to reinburse her for his 59 percent share. Assum ng
that the three younger boys’ visits will gradually
taper off to an as-needed basis, the parties should
experience a gradual decrease in these costs. Josh may
need to be in therapy nore regularly and for a | onger
period of tine.

That | eaves the costs of private school.
[ Stanl ey] protests that private school is a |uxury and
that [Sarah]’s relocation did not necessitate the
sel ection of private schooling; rather she el ected
private school for the children for her own
conveni ence, w thout considering public schools. The
testinmony and the record reveals that [Sarah] did in
fact consider public schools; she just did not consider
public schools in [Stanley]’s nei ghborhood in New
Jersey, which would have resulted in a transportation
ni ght mare. What she | earned was that the public
schools in her particular part of New York Gty were
not suitable for the three young boys; she is, however,
| ooking into gifted and talented prograns in the public
school s as the boys becone eligible. Thus private
school is not an indefinite expense either. But it is
a reasonabl e and appropriate expense for [Sarah] to
have incurred at a tinme of great instability and
conflict. She has the three younger boys all enrolled
in the Hannah Senesh Community Day School where they
receive both their Hebrew schooling and their acadenic

schooling. The school is near their home. It is snal
and personal. Currently the annual tuition for the

t hree younger boys is $37,250 or $3,104 a nonth
average. |In addition, Joshua s tuition, roomand board

cost $48,900 annually, or $4,075 per nonth, not

i ncludi ng m scel | aneous expenses such as his travel
home or the cost of the famly visiting him Those

| atter expenses are to be borne by whichever parent
visits Joshua or brings himhone. But the tuition,
room and board are to be allocated 59 percent to

[ Stanl ey] and 41 percent to [Sarah]. The systemis the

23



sane: [Sarah] receives the bill, sends it to [Stanley],
who reinburses [Sarah] within 10 days of its receipt
for his 59 percent. There are funds out of which these
extraordi nary expenses can be paid. As is clear on the
parties’ Joint Statenent (Exhibit #1), there are

numer ous accounts held in the names of the children and
one of the parents. Those funds are intended to be
used in the child(ren)’s best interest. It is up to

[ St anl ey] whether he wants to nake these paynents from
his inconme or use the funds that are avail abl e.

Child Support Arrearages

[ Sarah] is seeking a judgnment for child support
arrearages, although she is not seeking arrearages for
some of the Court-ordered paynents. The Court has
al ready entered a judgnment for an arrearage in the
amount of $18, 703 representing child support arrearages
fromMay 2, 2001 through Novenber 2001 (see Docket
Entry #95). I n Decenber 2001, [Stanley] paid [Sarah]
$5, 168, not the Court-ordered $6,525; in January 2002,
[ Stanl ey] paid [Sarah] $4,800, not the Court-ordered
$6,525. That created a total arrearage for those two
nmont hs of $3, 082.

The Court has al so ordered [Stanley] to pay an
addi tional $368 per nonth toward the nortgage on the
famly home, and entered a judgnent for an arrearage
fromMay 2, 2001 through Novenber 2001 in the anmount of
$2,576 (see Docket Entry #95). Thus from Decenber 2001
until at |east the departure of [Sarah] and the
children fromthe famly hone in June of 2002,

[ St anl ey] shoul d have been paying an additional $368
per month. He did not do so in January. However he
made those paynents from February through June. Then
in July of 2002 he reverted to paying $6,525. The
Court will not assess any arrearage after June 2002
because the parties were no longer living in the
marital honme. However, there does appear to be $368
due and owi ng for the nonth of January 2002.
Therefore, the Court will enter a judgnment for [ Sarah]
agai nst [Stanley] in the amount of $3,450 which

i ncludes $3,082 in child support arrearages and $368
due on the house.

Next, [Sarah] asks the Court to recalculate child

support retroactively in order to include expenses that
were not included in the Pendente Lite Order, such as
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$6, 246 in canp expenses, Josh's Valley View expense,
the cost of Josh’s Bar Mtzvah | essons and fees, and
the children’s private school expenses in New York
First, the Court will discount the Bar Mtzvah claim

t hat was deci ded pendente lite. Second, summer canp
expenses of $6,246 were real and actual and paid for by
[ Sarah]; they were not considered during the pendente
lite hearing; [Stanley] should indeed make a 50 percent
contribution to those expenses ($3,685.14). As to the
Val | ey Vi ew expenses, [Stanley] protests nmaking any
contribution arguing that the Valley View decision was
made wi t hout any input or consideration or consent on
his part. Yet, all the testinony indicates that Josh
has made substantial inprovenents while at Valley View
The Court has already found that private school is
necessary and in the best interest of these m nor
children, and Valley View in particul ar appears to neet
Josh’s needs at the current tinme. It is not a |ong-
termprogram which is why this Court is not building
the cost of private school into the child support
obligation as was done pendente lite. |nstead, [ Sarah]
needs to submt the bills (not including her travel
expenses or Josh’s allowance) to [Stanley], and upon
his recei pt of same, he should forthwith tender his 50
percent portion of sanme. Because of the delay in the
decision in this case, it is inpossible for the Court
at this tine to conpute what has and what has not been
paid and by whom However, the Court has determ ned
that the cost of private school and canp should be
pai d, and the Court has determ ned each party’s
proportionate share. The parties should be able to
pick up the ball fromthere and nmake the appropriate
paynments. [Stanley] further insists that he has
overpaid toward private school because the private
school expenses were built into the pendente lite
award. Cearly the children were not in private schoo
during the summer, but they recomenced private school

in the fall. The Court has determined that [Stanley]’s
child support obligation is $5,000 comencing April 1,
2003. If he has overpaid (the pendente l1ite anpbunt was

$6, 525 per nonth, but included his share of private
school expenses for the children), he can receive a
credit toward the private school expenses at Hannah
Senesh Conmunity Day School or the summer canp
expenses. Except as stated above, this Court wll not
enter a judgnent for arrearages at this time, and urges
the parties to follow the Court’s direction in settling
any outstandi ng dispute they have with respect to
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arrearages. The nessage should be |loud and clear: the
children’ s therapeutic needs and private education
needs are paranount, but they are not going to continue
for an indefinite period of time. Both parties should
mar shal what ever resources they have to focus now on
their children’s needs and pay for the necessary
services as the Court has ordered, proportionate to
their incones.

Attorney’s Fees

[ Sarah] and [ Stanl ey] each are seeking attorney’s
fees. Before making such an award, the Court nust
consider the statutory factors: the financial
ci rcunst ances of the parties and the justification in
bringing or defending the claim The financi al
ci rcunst ances have been discussed at length. Although
[ Stanl ey] earns nore than [ Sarah] earns each year by
about $100, 000, [Sarah] will be receiving over $60, 000
in child support, and this hel ps I evel the playing
field. [Sarah] incurred attorney’' s fees in excess of
$218,000. [Stanley]’'s attorney’s fees were al nbst as
great ($197,292.24). The attorney’s fees conprise the
parties’ nost substantial liabilities (other than the
nortgage on [Sarah]’s honme). The litigation in this
case takes the neaning of “high conflict” to a new
| evel . Throughout the proceeding, this Court has tried
to keep focused on the children who have been the
ultimate victins of the conflict. An award of
attorney’s fees to one side or the other, however
justly deserved, does not guarantee that the children’s
needs will be addressed first and forenost. Each of
the parties has the wherewithal to pay his or her
counsel fees: [Sarah] | ess so through her earnings and
nore so through her nonmarital assets; [Stanley] in
part through his earnings and in part through his
sol ely owned assets. The financial circunstances,
therefore, do not persuade the Court to make an award
to either party. As to the justification on the part
of each side, the balance tilts toward [Sarah]. She
has had a long and difficult struggle in this
l[itigation, in large part because of [Stanley]’s
inability to put the children first. He truly does not
yet fully appreciate the damage that the children have
experienced and therefore the need for outside services
to attenpt to provide what the parents were not able to
provide. It is not a question of his love for them it
is a question of his limted understanding. It has
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caused protracted litigation in the custody arena; it
has al so caused protracted litigation on the financi al
issues. This Court finds that $75,000 is a reasonable
contribution for [Stanley] to make toward [ Sarah]’s
attorney’s fees and will so order.

Thi s appeal foll owed.

DISCUSSION

I. The “Stock Options” Arguments
As stated above, Stanley’' s brief includes the follow ng
ar gunent :

The trial court did not foll ow Maryl and
|l aw when it failed to afford greater weight
to FL. Art. 8-502(b)(8) in evaluating how and
when Stanley’s stock options were acquired.
Instead the court gave extra weight to
Sarah’s “enabling” under section (b)(1)(8)
and (11). The court also abused its
di scretion by strictly applying Bangs when
two possible nodifications were avail abl e.

Accordi ng to Sarah, however,

[t]he trial court’s opinion with regard
to the transfer of the stock options
t hensel ves [nust] be reversed, and the case
remanded to the trial court for entry of an
order that orders a transfer of the benefits
of the stock options to the wife and that the
husband hol ds the stock options in
constructive trust for the wife's share,
consistent wwth the wife’'s recommended order.

There is no nerit in either of these argunents.
St anl ey contends that Judge Sundt did not properly apply FL
8-205(b), which provides in pertinent part:
(b) the court shall determ ne the amount and
t he net hod of paynent of a nonetary award or

the terns of the transfer of the interest in
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the pension, retirenent, profit sharing, or
deferred conpensation plan, or both, after
consi dering each of the follow ng factors

* k% %

(8) how and when specific narital
property or interest in the pension,
retirement, profit sharing or deferred
conpensation plan was acquired, including the
ef fort expended by each party in accumrul ating
the marital property or interest in the
pension, retirement, profit sharing or
deferred conpensation plan or both;

* k%

(11)any other factor that the court

consi ders necessary or appropriate to

consider in order to arrive at a fair and

equi tabl e nonetary award or transfer of an

interest in the pension retirenment, profit

sharing or deferred conpensation plan or

bot h.

A trial judge nust consider each factor listed in 8-205(b)

when determ ning the amount of nonetary award. Skrabak v.
Skrabak, 108 Md. App. 633, 654 (1996) (citing Alston v. Alston,
331 Md. 496, 507 (1993)). Wile the weight of each factor is
left to the discretion of the trial court, the eighth factor
(relating to how and when specific marital property was acquired,
as well as the contribution that each party nmade towards its
acqui sition) “should be given considerable weight.” Skrabak,
108 Md. App. at 654. The Skrabak Court stated:

While no hard and fast rule can be | aid down,

and whil e each case nust depend upon its own

circunstances to insure that equity be

acconpl i shed, generally in a case such as

this the eighth factor should be given
greater weight than the others. \Were one
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party, wholly through his or her own efforts,
and wi thout any direct or indirect
contribution by the other, acquires a
specific itemof marital property after the
parti es have separated and after the marital
famly has, as a practical matter, ceased to
exi st, a nonetary award representing an equal
division of that particular property would
not ordinarily be consonant with the history
and purpose of the statute.

Id. at 655 (citing Alston, 331 Ml. at 507).

The record shows that Judge Sundt did give appropriate
wei ght to FL 8-205(b)(8). On the date that Stanley accepted
enpl oyment with Genta, his qualifications for that enploynent
were the result of (1) the education, training, and experience
that he received and acquired during the marriage, as well as
(2) Sarah’s (monetary and non-nonetary) contributions to the
marri age while Stanley was acquiring the skill and experience

that is reflected in his present earning potential.

Because there is no evidence that Stanley has exercised --
or has refused to exercise -- his stock options for the purpose
of causing prejudice to Sarah’s financial interest, Judge Sundt
di d not abuse her discretion in providing for transfer on an
“if, as and when” basis rather than in providing for transfer
in conformty with Sarah’s “transfer” and/or “constructive

trust” argunents.
IT. Child Support

St anl ey makes several argunents with respect to his child

support obligation, including the argunent that he sinply
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cannot afford to pay the anmount he has been ordered to pay.
Judge Sundt was entitled to reject his “nonthly cash flow
argunent, which overl ooks the fact that he has funds avail abl e
to satisfy in full financial obligations that he has elected to
pay down on a nonthly basis. He also argues that the anmount of
child support ordered by the court exceeds the anobunt permtted
under the Federal Consuner Protection Act, 15 U S.C. 81671 et
seq. (hereafter “the Protection Act”) and viol ates the Maryl and

Chil d Support Cuidelines.

The Protection Act was enacted by Congress to guard
agai nst court orders that contenplate garni shnent of an
excessi ve percentage of earnings. Congress enacted this
| egi sl ati on because “[t] he application of garnishnent as a
creditors’ remedy frequently results in | oss of enploynment by
the debtor, and the resulting disruption of enploynent,
production and consunption constitutes a substantial burden of
interstate coommerce.” 15 U.S.C. 81671(a)(2). Section

1673(b)(2) states, in relevant part, that:

The maxi mum part of the aggregate di sposable
earni ngs of an individual for any workweek
which is subject to garnishnment to enforce
any order for the support of any person shal
not exceed-

(A) where such individual is supporting
hi s spouse or dependent child...50 per centum
of such individual’s disposable earnings for
t hat week; and

(B) where such individual is not
supporting such a spouse or dependent child
described in clause (a) 60 per centum of such
i ndi vi dual di sposabl e earning for that week.
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According to Stanley, a child support order cannot exceed

60 percent of his disposable earnings. There is no nerit in this
argunent, which ignores the plain | anguage of the Protection Act.
The Act |limts only the amount that a court can order from

garni shed wages. It does not limt the anbunt that a court can

order for child support.

Stanl ey al so argues that the award was in violation of
Maryl and’ s Child Support Cuidelines, which expressly provide
that.... if conbined adjusted actual incone exceeds the highest
| evel specified in the schedule in subsection (e) of this

section, the court may use its discretion in setting the anount
of child support. FL 12-204(d).

This Court has explained that, when the parents’ conbi ned
nmont hly i ncome exceeds $10, 000, the [child support] Cuidelines do

not apply. Smith v. Freeman, 149 M. App. 1, 19 (2002). *“In
above Cuidelines situations, the statute confers discretion on
the trial court to set the amount of child support.” Id. See

al so FL 12-204(d); Voishan v. Palma, 327 Ml 318, 324 (1992). In
exercising that discretion, the court “nust bal ance the best
interest and needs of the child with the parents’ financi al
ability to neet those needs.” Smith, 149 Md. App. at 20 (quoting
Unkle v. Unkle, 305 MJ. 587, 597 (1986)). “‘Factors which should
be consi dered when setting child support include the financial

ci rcunstances of the parties, their station in life, their age

and physical condition, and expenses in educating their
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children.’” Voishan, 327 Ml. at 329 (quoting Unkle, 305 M. at
597).

St anl ey argues that Judge Sundt shoul d have used the anount
of child support stated at the highest incone |evel in the
schedul e as a presunptive mninmum and then have extrapol ation
guide the results. Judge Sundt was not required to do so. In

Malin v. Mininberg, 153 Ml. App. 358 (2003), this Court stated:

The | egislative judgnent was that such high

i ncone | evels judicial discretion is better
suited than a fixed fornula to inplenent the
gui delines underlying principle that a
child s standard of living should be altered
as little as possible by the dissolution of
the famly. However the trial court need not
use a strict extrapolation nethod to
determ ne support in an above Cui delines
case. Rather, the court nay enpl oy any
“rational nethod that pronotes the general
objective of the child support Guidelines and
considers the particular facts of the case
before it.” Anderson v. Anderson 117 M.
App. 474, 478 n.1, vacated on other grounds,
349 Md. 294 (1998). Nevertheless in above
Gui del i nes cases, calling for the exercise of
di scretion, the rationale of the Cuidelines
still applies.

Id. at 410-11.
Awar ds made under FL 12-204(b) will only be disturbed if

there is a clear abuse of discretion. Fromour review of the
record, we are persuaded that Judge Sundt neither erred nor
abused her discretion in establishing the amount of Stanley’s

child support obligation

Stanl ey al so argues that Judge Sundt erred in cal cul ating
Sarah’s incone for child support purposes. According to Stanl ey,
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Judge Sundt was required to include gifts and |loans from Sarah’s
parents when cal cul ating Sarah’s inconme. Judge Sundt was not

required to include the gifts, “in light of the earning

abilities of the parties” and because “the figures are froma

source not conpelled to support the children.”

FL 12-201(c)(4) permts -- but does not require -- the court

to treat the following itens as actual incone:

(1) severance pay
(ii) capital gains
(ii1) gifts or
(iv) prizes.

Judge Sundt was not clearly erroneous in finding that nany
of these gifts were assets, e.g. nortgage paynents or cash for
children’s living expenses. A court does not have to consider
assets in high income guidelines cases. Barton v. Hirshberg, 137
M. App. 1, 20 (2001). The issue of whether a particular gift
shoul d or should not be included in an “actual incomne”

calculation is best left to the discretion of the trial court,?

! The Court of Appeals requires that, in making its
determ nati on of what should be considered gifts, the trial court
consider (1) the parent’s ability to pay the specified child
support award; (2) any lack of liquidity or marketability of a
party’s assets; (3) the fact that a parent’s take-hone incone is
not an accurate reflection of his or her actual standard of
living, and (4) whether either party is voluntarily inpoverished.
Petrini, 336 M. at 464.

The Petrini Court held that a non-custodial father, who was
living rent-free (and was not responsible for many bills) with
his nother, was required to inpute the val ue of the housing as
i ncome for the purpose of determ ning the appropriate anount of
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whose deci sion should not be reversed unless that court acted
arbitrarily or made a ruling that was “clearly wong.” Petrini
336 Md. 453, 461 (1994); see Gates v. Gates, 83 Ml. App. 661
(1990). Fromour review of the record, we are not persuaded that
Judge Sundt erred or abused her discretion in rejecting
appellant’s claimthat gifts and | oans from Sarah’s parents

shoul d be included in the cal cul ati on of Sarah’s actual incone.
III. Monetary Award

Sarah argues that she was entitled to a nonetary award. For
the reasons set forth in the Menorandum Qpi ni on, Judge Sundt did

not agree with that argument. Neither do we.
IV. Attorney’s Fees

Stanl ey argues that Sarah was not entitled to an award of
attorney’s fees. Famly Law Article 88-214, in pertinent part,

states:

(c) Before ordering paynent, the Court shal
consi der:

(1) financial resources and financial
needs of both parties; and

(2) whether there was substanti al
justification for prosecuting and defendi ng
t he proceedi ng.

FL 12-103, in pertinent part, states:

(b) before a court may award cost and counse

his child support paynents. The Court expl ained that the housing
and paynment were gifts under 12-201(c)(4) in that they were
“voluntary transfer[s] of property to another made gratuitously
or without consideration.” 336 MI. at 463.
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fees under this section the court shal
consi der:

(1) financial status of each party
(2) needs of each party; and
(3) whether there was substanti al

justification for bringing, maintaining or
def endi ng the proceedi ng. 12-103
The trial judge has discretion to grant or to deny a

request for attorney’'s fees. Petrini, 336 Mi. at 468. In

maki ng that decision the court is bound to consider and

bal ance the considerations contained in FL 12-103. Judge Sundt
nei ther erred nor abused her discretion in concluding that Sarah

was entitled to an award of counsel fees.

An award of attorney’s fees in a divorce action should not
be nodified by the appellate court unless the award was
arbitrary or clearly wong. Gravenstine v. Gravenstine, 58 M.
App 158, 182 (1984) (citing Lopez v. Lopez, 206 Ml. 509, 520-521
(1955)). A court has discretion to base its award of attorney’s
fees on the fact that a litigant has engaged in conduct that
produced protracted litigation. welsh v. welsh, 135 Md. App. 29
(2000); Gravenstine, 58 Md. App. at 182-183. Wiile each party

bl anmes the other for the “protracted litigation,”? Judge Sundt

2 Appel | ant/cross-appel |l ee argues that the litigation was
protracted due to “Sarah’s failure to tinely disclose financial
I nformati on concerning her Brooklyn hone that caused the
proceedi ng to becone bifurated.”

Appel | ee/ cross-appel |l ant argues that the trial was
bi furcated because the husband asked for additional tine to
prepare and revi ew docunents provided by the wife and to obtain
an apprai sal of the real property. The wife disclosed all of the
i nformati on as soon as it was made available to her.... Further
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found that it was Stanley’'s inability to appreciate the danage

done to the children that caused the protracted litigation.

From our review of the record, we hold that this finding was not

clearly erroneous.

JUDGMENT AFFIRMED;
APPELLANT/CROSS-APPELLEE TO
PAY 50% OF THE COSTS; 50% OF
THE COSTS TO BE PAID BY
APPELLEE/CROSS-APPELLANT.

it was the husband who continually asked for and received
conti nuances.
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