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This appeal involves the interplay of the statute of
limtations, the discovery rule, and the doctrine of equitable
tolling, and the conpeting policies that support each one. Russel
E. Christensen (“Christensen” or the “Decedent”), was diagnosed
with lung cancer in md 1998. Al though Christensen had been a
cigarette snoker for thirty years, he had ceased snoki ng nore than
twenty years before he was diagnosed with |ung cancer, from which
he di ed on January 17, 2001, at the age of seventy-three.

On  August 13, 2001, Nona Christensen, appellant, the
Decedent’s w dow, individually and as Christensen’s persona
representative, brought a survival and wongful death action?
agai nst a host of tobacco manufacturers and related entities. They
include appellees Philip Mrris USA Inc. (“Philip Mrris”);?
Lorillard Tobacco Co.; and Liggett Goup, Inc. ("“Liggett”),
manuf acturers of cigarette products, and appell ees G ant Food, LLC
(“Gant”); Crown Service, Inc.; Ceorge J. Falter Co., Inc.; and A
& A Tobacco Conpany, Inc., entities involved in the sale and

distribution of cigarettes.® M. Christensen sought conpensatory

! See, respectively, M. Code (1974, 2001 Repl. Vol.), 8§ 7-
401(4) of the Estates and Trusts Article and Md. Code (1974, 2002
Repl. Vol.), 88 3-901 - 3-904 of the Courts & Judicial Proceedings
Article.

2Philip Morris USA Inc. was previously known as Philip Mrris
| ncor por at ed.

3 Appellant also sued |.K Candy, Tobacco & Hosiery Co.
(“Candy”). On Septenber 26, 2002, the circuit court granted
Candy’ s summary judgnent notion, because “Christensen |ast snoked
in 1976,” and Candy “was not in existence until My 1982.” The

(conti nued...)



and punitive damages based on strict liability (failure to warn),
fraudul ent m srepresentation, fraud by concealnent, |oss of
consortium and conspiracy. The suit was anmended on Septenber 25,
2002, to add as plaintiffs the Decedent’s two adult children:
appel l ants Eric Lowell Christensen (born August 14, 1963) and Lisa
Marie Christensen Kelly (born Decenber 10, 1960).

Wth one exception, all of the appellees in this case had
previously been sued in a class action brought in Mryland by
snokers, former snokers, and their famlies. Although Christensen
was not a named party in the class action, he was a potential class
menber. The case sub judice was filed several nonths after the
class action was decertified by the Court of Appeals in Philip
Morris Inc. v. Angeletti, 358 MJ. 689 (2000).

Appel | ees noved for summary judgnent in this case, alleging
that suit was barred by limtations because the Decedent knew in
the Spring of 1998 that he had | ung cancer, and thus was on i nquiry
notice at that time. |In response, appellants claimed, inter alia
that Christensen’s claimdid not accrue until Septenber 1998, when
he learned that his cancer was caused by cigarette snoking.
Mor eover, they suggested that, because Christiansen was an ex-
snoker for nore than two decades, he | acked sufficient know edge at

the tinme of diagnosis to link his lung cancer to snoking.

3(...continued)
court also dismssed the suit as to the parent corporation of
Philip Morris USA Inc. and certain affiliates of Liggett.
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The circuit court granted appellees’ notion. Anmong ot her
things, it concluded that the clains accrued nore than three years
before suit was filed, and that limtations was not tolled during
t he pendency of the unsuccessful class action suit.
On appeal, appellants present the foll ow ng three questions:
| . Did the trial court err in refusing to consider
whether the statute of Iimtations was tolled
during the pendency of the Maryland class action
t obacco case?

I[1. Did the trial <court err in granting sunmmary
judgnment in favor of the defendants as to
Appel  ant’ s survival action on the ground that the
action was barred by limtations?

I[11. Did the trial court err in declaring that

Appel lant’s wongful death clains were barred by
the statute of limtations?
For the reasons set forth below, we shall reverse and renand.
FACTUAL SUMMARY*

Chri stensen was born in 1927 and was wel | educated. He worked
for a period of time as a teacher and then as a school principal.
In 1970, he obtained his | aw degree.

In May 1996, the case of Richardson v. Philip Morris Inc. Was
filed in the Circuit Court for Baltinore City against various
manuf acturers of tobacco, their Maryl and distributors, and ot hers,

seeki ng damages on behalf of the named plaintiffs and simlarly

situated “Maryland residents (a) who have suffered or continue to

4 Qur factual sunmary is gleaned fromthe parties’ exhibits,
submtted in connection wth the summary judgnent noti on.
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suffer from physical injuries or disease caused by snoking
cigarettes or using snokel ess tobacco products, and/or (b) who are
ni coti ne dependent and plead addiction as an injury.” Philip
Morris Inc., 358 Md. at 700. The Richardson plaintiffs noved for
class certification in Septenber 1997. Id. at 701. In January
1998, pursuant to Ml. Rule 2-231(b)(3), the circuit court approved
for class action treatnent some eight tort and contract causes of
action, one consuner protection claim and one claimfor “nedical
nonitoring.” Id. Thereafter, the circuit court issued an order
certifying two classes. |In general, the classes consisted of: a)
Maryl and residents (or their estates and fanmlies) who, as current
or former snokers, sustained injury, illness, or death caused by
cigarettes, and b) those who were “nicotine dependent persons....”
Id. at 701. Unhappy with the class certification, the defendants
filed a petition in the Court of Appeals for a wit of mandanmus or
prohi bition, asking that Court to “direct” the circuit court to
vacate the class certification. Id. at 699.

Christensen was not a naned party in Richardson, nor did he
nmove to intervene in the class action. However, he was a potenti al
cl ass nmenber. Moreover, all of the appellees (except Gant) were
aware of Christiansen’s status as a putative class nenber. I n
particular, on May 11, 1999, Christensen provided an affidavit for
the plaintiffs in the Richardson case, describing his snoking

hi story and the history of his |lung cancer. And, in June 1999, he



provi ded a videotaped de bene case deposition in the Richardson
case. At  his deposition, Christensen was represented by
appel l ants’ present counsel, who were also the attorneys for the
plaintiffs in Richardson.

In an opinion dated May 16, 2000, issued in the Richardson
case, the Court of Appeals granted the relief of mndanmus and
ordered the circuit court to decertify the class. Philip Morris
Inc., 358 MI. at 699, 787-88. Thereafter, on March 13, 2001, the
parties in the Richardson case filed a “Stipulation of D smssal”
inthe circuit court, in which they agreed that, for the purpose of
limtations, any clains reasserted by the named parties within six
nmont hs of the dism ssal woul d be deened fil ed on the sane date that
Richardson had been filed. The Stipulation, however, did not
extend to the clains of the parties in the case sub judice. As
noted, the suit at issue here was filed on August 13, 2001.

I n Sept enber 2003, appel |l ees noved for sunmary judgnent in the
case sub judice, claimng that appellants’ clainms were barred by
limtations. According to appellees, Christensen had both actua
and inquiry notice of his clains nore than three years before suit
was filed on August 13, 2001. Appellees asserted, in part:

By his own adm ssion, M. Christensen knew before August

13, 1998 that he had | ung cancer, which he attributed to

snoki ng, and was thus on notice of his possible clains

nore than three years before suit was filed. |ndeed, M.

Chri stensen had reason to suspect, as early as the Fall

of 1997 and clearly no later than the Spring of 1998,
t hat he m ght have been i njured by snoking, and was thus



on at least inquiry notice of his potential clains by

that earlier time. Plaintiffs® survival clainms, which

were not filed until nore than three years later, are

t hus ti me-barred.

Furt her, because any direct clai mby M. Christensen

is tinme-barred, Plaintiffs’ wongful death claimis al so

barred. This is a consequence of the plain | anguage of

Maryl and’ s Wongful Death Act, which provides that if the

decedent’s claim would be barred, any wongful death

claimby his beneficiaries also cannot succeed.

In support of their notion, appellees submtted numerous
exhibits, including the Decedent’s affidavit and deposition
testinmony fromthe Richardson case. Appellees also provided the
deposition testinmony of the Decedent’s physicians and famly
nmenbers, as well as sone of his medical records.

In their opposition, appellants argued that Christensen did
not have actual or inquiry notice of his lung cancer wuntil
Septenber 1998, when he obtained the results of a needle biopsy
that was perfornmed on August 13, 1998. Further, they argued that
the wongful death clains were not barred because suit was filed
within three years of Christensen’ s death. In addition, they

asserted that “[a]ll statutes of limtations applicable to the

action filed by [appellants] were tolled by their nenbership in the

R chardson Tobacco Class Action and no statute of Ilimtations
applicable to the Christensen action began to run until class
decertification on June 15, 2000.” Appel l ants also submtted

addi ti onal nedical records and deposition testinony.



According to Christensen’s affidavit® and deposition, he began
snoki ng cigarettes in 1940 or 1941, when he was fourteen years ol d,
“because it was the thing to do.” He changed brands over the
years, and eventually his snoking habit increased to two packs a
day. At sonme point during the 1950's or 1960's, Christensen
“becane aware generally” of the “health hazards associated with
cigarette snoking.” Moreover, he was famliar with the Surgeon
General’s warning on the side of the cigarette packagi ng.

I n approxi mately 1968, Christensen ceased snoking cigarettes
in his hone, car, and around his famly, for a variety of reasons.
During the early 1970's, the effects of approximately thirty years
of smoki ng began to affect Christensen’s health. He averred in his
affidavit that because he “devel oped an early norning cough,” he
“attenpted to cut back [his] cigarette consunption.”

Ms. Christensen, who was enpl oyed by the Maryl and Depart nent
of Health and Mental Hygiene in the 1970's, enroll ed her husband in
t he Johns Hopki ns Lung Project (the “Project”), which was gat heri ng
data on snokers. Christensen joined the Project in approximtely

1974 and remai ned a participant until 1982. He expl ai ned:

Well, once a nonth we would go down and breathe in
this - - | don't know what it was called, a machine,
breat hal yzer which injected saline solutions into your
| ungs, and you breathed on that until it caused you to

> W were unable to locate in the Record Extract a signed,
dated copy of the affidavit. However, by the tinme Christensen
conpleted his affidavit, he already knew his lung cancer was
“termnal” and that he had “only a matter of nonths to live.”
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di spense sputum and t hen they woul d take that sputumand
anal yze it.

They woul d send you home with little jars, and every
nor ni ng you woul d sit over the stove and breat he your own
concoction of saline solution, and then they would give
you Xx-rays and take that data. | never received a
report. Basically that is what it was.

According to Christensen, on January 15, 1976, a
representative of the Project contacted himand told himthat he
had an unidentified “lung problem” On that day, after thirty-five
years of snoking, Christensen quit, “cold turkey.” Moreover, he
testified that he never resunmed snoking cigarettes. Christensen
recalled: “Certain days ... scare the hell out of you, and that was
one of them You just don't forget.”

Chri stensen acknowl edged that he was “fully aware” of the
associ ation between snoking and |ung cancer when he received the
call fromJohns Hopkins in January 1976. The foll ow ng deposition

testinmony is pertinent:

[ QUESTI ON] : [¢1 What was the result of your being advised
you had a lung probl enf?

[ MR CHRISTENSEN]: Well, since this was a study on the
causes of snoking on your lungs, | imediately felt that
there was a possibility of cancer, and as a result, |
stopped snoking right that very day.

* * %

6 Because of the nunber of Ilawers involved in the
Richardson case, and because we have not consistently been provi ded
with the nanes of the attorneys posing particular questions, we
have used the generic word, “Question,” w thout reference to who
posed the question.



[QUESTION]: .... Tell nme why you decided to quit in 1976.

[ MR CHRI STENSEN] : Because | was scared to death.

[ QUESTI ON] : Why?

[MR CHRISTENSEN]: | had received a call from Johns
Hopki ns Hospital that | had a lung problem That was the
end of the conversation. They said we think you have a
| ung problem and at that tinme | had just - - | recall it
like it was yesterday. | had just purchased a pack of
cigarettes, and | picked them up, crunbled them up and
threw themin ny waste paper basket, and that is the | ast
cigarette | have ever bought or purchased or snoked. It
was that sinple.

[QUESTION]: On the basis of that one telephone
conversation with the doctor?

[ MR CHRI STENSEN] : That is right.

[ QUESTION]: You threw them away and never picked up
another cigarette in your entire time?

[ MR CHRI STENSEN] : Never.
(Enmphasi s added).

Christensen learned nore about his “lung problenf in a
conversation with a Project enployee a few weeks after the call in
January 1976. The follow ng deposition testinony is noteworthy:

[QUESTION]: Tell ne to the best of your recollection the

subst ance of this second conversation regardi ng your |ung

pr obl em

[MR CHRISTENSEN]: The sum and substance of the

conversation was that | had a spot on ny | ower right Iung

and a spot on the upper left lung.

[QUESTION]: Do you recall them being described as spots
or | esions?

[MR CHRISTENSEN]: Well, | don't recall. | think it was
spots.



[QUESTION]: During this second conversation that we're
speaking of, did you nake inquiry as to the nature of
t hese spots on your |ungs?

[MR CHRISTENSEN]: No, | didnot. | don't believe it was
necessary, because they nade no big issue out of it.

They didn't tell ne whether to stop snoking. As a
matter of fact, they didn't really want nme to stop
snoki ng, because that would defeat the purpose of the
proj ect .

[QUESTION]: Did they tell you or did you ask what was t he
possi bl e cause of these spots on your |ungs?

[MR CHRISTENSEN]: | don’t believe |I had to ask them
[ QUESTI ON]: Why do you say that?

[ MR CHRI STENSEN] : Because this project was to determ ne
the effect of snoking on the person’s lung. | thinkit’s
sel f evident.

[QUESTION]: You intuitively knew then, as | understand
your testinony, that when you were advised of this |ung
probl em you were advi sed of these spots on your | ungs,
you intuitively knew that those spots and the 1ung
probl emwer e caused by your snoking; is that what you are
sayi ng?

[MR CHRISTENSEN]: No, I'mnot. | - - when | received
the phone call and knowi ng that this was a project for
| ung cancer - - or for snoking, not |ung cancer, but for
snoking on a person’s lungs, | imediately assuned the
wor st .

And had it been cancerous, I am certain that
whomever I talked to would have told me that it was
cancer. | would have no other reason to believe
ot herwi se.

But when you are in a project that involves snoking
and you cone up with lung - - spots on your lung, you
tend to believe the worst, and | did.

[QUESTION]: And you thought that at |east there was a

possibility that these spots on your |ungs m ght be | ung
cancer, right?
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[ MR CHRI STENSEN]: There’s a possibility, yes.
[ QUESTI ON] : And you also kind of had this intuitive sense
that one of the possible causes of those spots was your

cigarette smoking, right?

[ MR CHRISTENSEN]: It would be the only cause that I
could think of.

(Enmphasi s added).

Christensen informed his personal physician about the

i nformati on he received concerning his |ungs. The doctor also
“received copies of the report.” According to Christensen, his
doctor “didn’t seem concerned.” Nor did Christensen believe his

“lung problent was serious, given that he “was in good health” and
“had no ill feelings.” Therefore, at that tinme, Christensen did
not pursue any course of treatnent for the “lung problem”

Mor eover, Christensen averred in his affidavit that, until md
1998, he believed he “was in generally excellent health.” Then,
sone twenty-two years after he quit snoking, Christensen
experienced a progressive decline in his health. He recalled: “I
noticed and observed that | was having increasing difficulty
wal ki ng and attenpting to clinb. | was suffering fromshortness of
breath and uncharacteristic fatigue.”

Ms. Christensen recalled that her husband’ s condition “was
getting progressively worse....” However, she thought at the tine
that it was perhaps enphysema; she did not think he had cancer.
The follow ng deposition testinony of the Decedent’s daughter is

al so pertinent:

11



[ QUESTION]: And when you say [the Decedent] was having
some trouble breathing, | take it, from what you were
saying, it was noticeabl e?

[ M5. KELLY]: Yes.

[ QUESTI ON]: Wbul d he get wi nded fromordi nary activities,
or can you explain the type of difficulty he was havi ng?

[ M5. KELLY]: He couldn’t wal k across ny back yard wi t hout
bei ng out of breath.

[ QUESTION]: Okay. Wien did you first notice that?

[M5. KELLY]: Wwell, datewse ... it was probably the
previous Fall [i.e., 1997], because he was still trying
to help nme do lots of projects around this house.

[QUESTION]: And was it sonething that was sporadic, or
was it sort of sonmething that was becom ng nore and nore
frequent, was it becomng a constant problem the
short ness of breath?

[M5. KELLY]: The shortness of breath was pretty
consi stent.

[QUESTION]: Did he conplain about it at all?

[M5. KELLY]: He conpl ained by sitting down to catch his
breath. He just really couldn’'t do anything. He would
just sit down.

* * %

[QUESTION]: Did you discuss why he was getting short of
breat h?

[M5. KELLY]: GCh, | would ask him Suggest that he get it
checked out, that that is not normal

* * %

[ QUESTION]: And what would he say to you? Tell ne about
your conversation.

[M5. KELLY]: He would just kind of put it on the back
bur ner.

12



* * %

[ QUESTI ON]: But, he was honest about it, if he felt sort
[sic] of breath, he would sit down and tell you he needed
a mnute?

[ MS. KELLY]: Absolutely, he had to. He couldn’t
function.

Further, Ms. Kelly testified that her father was coughi ng up
phl egmand nucus. She stated: “1 believe that he knewthat that is
what was happeni ng, that the reason for his shortness of breath was
because of his cigarette snoking.”

Because of Christensen’s progressive breathing difficulties
and fatigue, he sought treatnment fromDr. Al an Shorofsky on Apri
24, 1998. Dr. Shorofsky testified that he conducted a physical
exam nation and “was concerned after the exam nation that
[Christensen] might have early enphysema or chronic obstructive
pul nonary di sease” (“COPD’). Therefore, he ordered a chest X-ray
and “general blood work that [Christensen] was due to get.”

Christensen had the chest X-ray on April 27, 1998. It
revealed a “5 x 8 nmm nodule” in the left wupper |obe of
Chri stensen’s lung, which was “not seen in 1995."°

According to Ms. Kelly, her parents told her that the X-ray

" Appellees cite to page 349 of the Record Extract, the
progress note of Dr. Shorofsky dated April 29, 1998, to support
their assertion that Dr. Shorofsky infornmed Christensen about the
l ung mass on April 29, 1998. Qur review of that progress note does
not support the assertion. Nor did we locate el sewhere in the
Record Extract the precise date when the X-ray results were
conmuni cated to Chri stensen

13



showed a “suspicious spot” on her father’s lung, “but nothing at

that point was diagnosed on his lungs.” Neverthel ess, she said:

“When | hear about a spot on a lung, | would assune it was cancer.’
The foll ow ng deposition testinony is pertinent:

[QUESTION]: Did your dad ever tell you that, you know, he
was, he had any concerns about the spot being cancer?

[MS5. KELLY]: | think he was concerned that it was
cancerous, Yyes.

[ QUESTI ON] : And why do you say that?

[ MS. KELLY]: Because | believe that if he thought he had
a spot on his lungs that it wasn’'t just there, it was
cancer ous.

[ QUESTION]: And, then in your mnd, was that sonething
t hat coul d have been caused by snoking?

* * *

[ MS. KELLY]: | related them yes.

[ QUESTI ON] : Do you know if your father also related thenf

[ MS. KELLY]: | believe he did.

At his deposition, Christensen described the nedical testing
he underwent between May and August of 1998:

During May, 1998, | had a physical exam nation and chest
X-ray. | was informed by Dr. Bedon at the Geater
Bal ti nore Medical Center that this testing showed that |
had enphysema with a spot in nmy lung. 1In July of 1998 I
underwent a sputumtest and CT scan. On August 13, 1998
| underwent a cat scan gui ded needl e bi opsy perforned by
Dr. Cockey at Geater Baltinore Medical Center which
established that the spot in ny lung is cancer.
Addi ti onal |ynph node bi opsies showed that my cancer is
nmet astati c.

As indicated, Christensen’s chest X-ray was “fol |l owed up” with
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a CAT scan (conputed axial tonography) on My 6, 1998. It
“revealed a 1.5 by 1.5 centineter right paratracheal node and a 3.3
by 2.7 centineter pleural based nass within the right | obe superior
segnent.” Thus, while the chest X-ray found a “nodul ar problent in
the left upper |obe, the CAT scan “showed a nmass in the right
| obe.” Dr. Shorofsky discussed the results of the CAT scan with
M. Christensen on or about May 6, 1998, but he (the doctor) did
not recall the particulars of the discussion. The doctor noted
that he “probably” told the Decedent that he *possibly” had | ung
cancer, and advised Christensen to see a “pul nonary speci alist for
further testing.”

VWhile Dr. Shorofksy “was very worried about cancer,” he
mai ntai ned that he would not have made those concerns known to
Chri stensen. Concedi ng that he “woul d have been very surprised” if
Christensen did not have cancer, the doctor added: “l’ve been
surprised before.” He also testified: “I point out to patients
that until we really know, we don't know. So | try to give sone
hope that it m ght be sonething el se, which sonetines it happens.”

When questioned about his discussion of the CAT scan results
with Christensen, Dr. Shorofsky stated:

What | recall againis when | get the results of the

CAT scan like that, when | get a result of a chest X-ray

that shows sonething, | talk to the patient, saying that

listen, the chest X-ray showed sonething. You got to

understand an X-ray is just a confluence of shadows.

There might be sonething there, there mght not be
sonething there. W’ ve got to do nore specific tests.

15



When | got the results of the CAT scan | probably
told himwell, there is sonething specific there and we
really have to look into it further, and that’s why |'m
sending you to the pul nonary specialist. But again, the
way | usually do it istoraisethe, bringup - - if they
don’t bring up cancer | bring up cancer because they're
t hi nki ng about cancer, and I try to let them know until
we actually have a definitive diagnosis you don’t know
what it 1is.

(Enphasi s added).
Ms. Christensen testified about her discussions wth her
husband after he | earned the results of the CAT scan in May 1998:

[ QUESTI ON]: And what were you inforned the results of the
CAT scan showed?

[ M5. CHRI STENSEN] : That there was sonething in his |ung.

* * *

[QUESTION]: So this was related to you by M.
Chri st ensen?

[ MS. CHRI STENSEN]: VYes.

[QUESTION]: And did he tell you what the, if there was a
concern as to what it was that the CAT scan showed in his
| ung?

[ M5. CHRI STENSEN] : Yes.

[ QUESTI ON]: And what did he say?

[ M5. CHRI STENSEN]: That it was cancer.

[ QUESTI ON] : And that at that time when he got the results

from the CAT scan, was 1t also the thought that this
would be a cancer related to his cigarette smoking?

* * %

[ MS. CHRI STENSEN]: At the time they said that it was
cancer[,] I would not have at that moment said it was
related to smoking.

16



[ QUESTI ON] : Why not ?

[ M5. CHRI STENSEN]: Because the word cancer is just enough
to throw you that you don't think about all the
ram fications of that at that particular nonent in tine.

[QUESTION]: Did you discuss with M. Christensen when t he
CAT scan was perforned, when the results came in, whether
he believed at that time that the cancer was caused by
the cigarette snoke?

[ APPELLANT S COUNSEL]: Objection. If you can answer it.

[ M5. CHRI STENSEN]: Here again, | think the trauma of
knowi ng that it was cancer, that neither one of us stood
there and said that’s because he had smoked.

[QUESTION]: At sonme point in tine thereafter -

[ M. CHRI STENSEN] : Yes.

[QUESTION ]: - when you woul d -

[ MS5. CHRI STENSEN]: Very shortly after.

(Enphasi s added).

Christensen was referred to Dr. George A. Bedon, a pul nonary
specialist, for further evaluation. He net with Dr. Bedon on June
15, 1998. Dr. Bedon’s “Initial Consultation Note,” dated June 15,
1998, describes Christensen’s “H STORY OF PRESENT | LLNESS.” Dr.
Bedon al so described his “I MPRESSI ON' of Christensen, noting that
Chri stensen was to “undergo sone sputumtests for cytol ogy as wel |
as acid fast bacilli and routine cultures.” Regarding the nass
reveal ed in the CAT scan, Dr. Bedon stated that Christensen would
undergo a “needl e biopsy” or “repeat the CAT scan in four to six
nont hs.”

The fol |l owi ng deposition testinmony of Dr. Bedon is pertinent:

17



[ QUESTION]: Ckay. When vyou first nmet wth M.
Chri stensen, Dr. Bedon, did you discuss this CT with M.
Chri st ensen?

[ DR BEDQN] : Yes.
[ QUESTI ON]: What, if anything, did you tell himabout it?

[DR. BEDON]: Basically what is described in ny note.
Here is a man that is an ex-snoker, he has positive PPD
and he has new mani f estati ons of the pul nonary synpt ons -
- cough and shortness of breath - - and the basic thing
is - - and he was telling me also that, you know, these
shadows, et cetera, they were there before. And so was
all this again, is this TB or is this a cancer, and we
need to, you know, find out what this all about.

We di scussed, you know, all the - - so he knew about it,
you know, that. The CAT scan, incidentally, was there
during the visit. | usually when | see the patient | see
themw th the CAT scan there, and | usually go over with
the patient, I showthem So he knewthat, you know, that
was the situation, essentially. And we discussed on how
to find out, you know, what is all about it. Basically,
just the outline was the major thing.

The sinplest way to start with analyze the sputum He’'s
bringi ng up so much there. Nunber two, are these changes
new or old? And |I have to respect him because he was
telling me that, you know, he was there before, he had
sonme abnormalities, density, this is what he was telling
ne. And then the third was that if we didn’t know, then
a biopsy tissue diagnosis needed to be done.

[ QUESTION]: Based on the size of the pleural mass, the
3.3 by 2.7, and the fact that there was the paratrachea
i nvol venent, did this appear to be cancer to you?

[DR. BEDON]: vYes. Yes.
[ QUESTI ON] : And you discussed that with Mr. Christensen?
[DR. BEDQON]: vYes.

(Enphasi s added).

The sputumcytol ogy test was performed on July 29, 1998. The
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| ab results indicated the presence of “atypical glandular cells [,
whi ch were] highly suspicious for adeno-carcinoma.”

At his deposition, Christensen stated that he learned in July
1998 that he had | ung cancer:

[QUESTION]: Wien did you find out that you had |ung
cancer ?

[MR CHRISTENSEN]: | found out in the latter part of July
[ 1998].

And as aresult of a neetingwith a Dr. Bedon who i s
a pul monary specialist, and as a result of sone sputum
tests, it was determ ned that | had cancer.

| then, to further things along, | had a needle

bi opsy on ny lung where it was al so determ ned that the
tunor was nal i ghant.

Moreover, in his affidavit, Christensen averred:

During July, 1998, my doctors told nme that | had no nore
than 14 nonths to |Iive. My term nal prognosis was
confirmed by doctors after courses of chenotherapy and
radi ati on therapy.

| believe that ny lung cancer and enphysema were
caused by years of cigarette snoking.

* * *

It was very difficult for nme to quit snoking. I
believe | becane addicted to cigarette snoke. Fromthe
1940's to the present | have always felt and to this day,
still feel the urge to snoke.

Dr. Bedon nmet with Christensen on or about August 5, 1998, to
di scuss the results of the sputum cytol ogy. He indicated to
Christiansen that further testing was needed. The follow ng

deposition colloquy is relevant:

[QUESTION]: Did you discuss this report with M.
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Chri st ensen?
[DR. BEDON]: Onh, yes. Definitely. ©Oh, yes.

[ QUESTION]: Based on this and what you | earned fromthe
CT what did you tell hinf

[ DR. BEDON|: That we needed to have a biopsy to have it
100 percent.

[ QUESTI ON|: But in your view this clearly was cancer?

[DR. BEDON]: vYes.

[ QUESTI ON] : And you discussed that with Mr. Christensen?

[DR. BEDON]: Yes, I did.
(Enphasi s added).

Dr. Bedon nmaintained, however, that he would not have
di scussed the cause of the Decedent’s cancer until he received a
definitive pathologic report confirmng the presence of a cancer
and an identification of the cancer’s cell type. According to Dr.
Bedon, he did not inform Christensen or his wfe that the cancer
was caused by cigarette snoking until after Christensen underwent
a needl e bi opsy on August 13, 1998; that procedure established that
the lung cancer was, indeed, caused by cigarette snoking.

It was not wuntil Septenber 1998 that Dr. Bedon net wth
Christensen to discuss the results of the needle biopsy.?

According to appellants, “[i]t was at that neeting that Dr. Bedon

8 The Medical Cytol ogy Result Report, dated August 13, 1998,
reflects a diagnosis of “Positive for nmalignancy,” and “Pt. aware.”
However, it does not specify that the patient was aware of the
cause of the malignancy.
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for the first time connected M. Christensen’s |lung cancer with his
previ ous snoking history.” The follow ng deposition testinony of
Dr. Bedon is pertinent:

[QUESTION]: So you, to make sure | understand your
answer, you woul d have rel ated his cancer to his snoking?

[DR. BEDON]: Yes. As part of the type of the cells and
all that, yes.

[ QUESTI ON] : You would have discussed that with Mr. and
Mrs. Christensen?

[ DR BEDQN] : vYes.

[ QUESTI ON] : Both in the initial meeting in June as well
as when - -

[ DR. BEDON]: Once we had the biopsy. Once we have the

true tissue diagnosis - - and that was 1in, 1s that
September? Well, let’s see.
* * %
So he had the biopsy.... It was i n August [of 1998].
Then he had all the studies done. GCkay. So - - and then

he was seen in Septenber. So that is when we discussed
that, in September [of 1998] .

[QUESTION]: I believe you testified, didn’t you, Dr.
Bedon, that you all talked [in August 1998] about cancer
when you got the sputum cytology results?

[DR. BEDON]: Yes, we did.

[ QUESTI ON| : At that time did you relate Mr. Christensen’s
condition to his cigarette smoking?

[DR. BEDON|: I did not talk about that at that point, no.
When he got the sputum test, no, I did not talk about
that. It was at the time of the biopsy. At the time of
the meeting in September, sonetine around, you know, when
we got together.

[ QUESTION]: Do you recall, Dr. Bedon, when you net with
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M. and Ms. Christensen when you received the sputum
cytology, did they nention the cigarette snoking?

[DR. BEDON|: | don't renenber that.
(Enmphasi s added).

Subsequent | ynph node bi opsi es perforned i n Septenber 1998 by
Dr. Paul M Leand, a thoracic surgeon, showed that M.
Christensen’s lung cancer was netastatic. As we indicated, M.
Chri stensen died on January 17, 2001.

The court held a notion hearing on Novenber 12, 2003.
Thereafter, on Novenber 19, 2003, the court issued an Opinion and
Order granting appel |l ees’ summary judgnent notion as to all clains.

In its ruling concerning the survival clains, the court
applied the “discovery rule” with respect to the statute of
limtations. It found that the “undi sputed facts” supported the
conclusion that “[t]he <conditions necessary to place M.
Christensen on inquiry, if not actual, notice of a potential claim
agai nst [appellees] existed nore than three years before Ms.
Christensen filed suit.” The court pointed out that, between July
29 and August 5, 1998, the Decedent was told that he “clearly had
cancer.” O significance here, the court al so determ ned that the
Decedent “imrediately attributed his lung cancer to snoking.”
Moreover, the court was of the view that Christensen “had every
reason to suspect, and did suspect, as early as the spring of 1998
that he nmay have been injured by cigarettes.” In this regard, the

court noted that the Decedent was “fully aware” of the “association
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bet ween cigarette snoking and | ung cancer” by January 1976.
The court said:

The period of limtations on filing suit is not
delayed (or tolled) wuntil the <conclusion of an
i nvestigation or, as here, pendi ng a concl usi ve di agnosi s
or opinion as to the cause of the injury or illness...
O course, this clearly nmeans that a person who suspects
wrongdoi ng nust file suit within the tine of the statute
of limtations. Inquiry notice exists when the facts and
ci rcunstances woul d have caused a reasonable person in
the plaintiffs’ position to investigate in such a manner
so that the investigation, if pursued with reasonable
diligence, would have revealed the alleged claim
Pennwalt Corp., supra, 314 Ml. at 448-49, 550 A 2d at
1163.

I n cases involving nedical illness, Maryland courts
have held that a plaintiff is on inquiry notice, and the
statute of limtations begins to run, when the plaintiff
has know edge that he nay have been harned.

Further, the court reasoned:

As these undi sputed facts show, M. Christensen was
on inquiry notice nore than three years before the
| awsuit was filed. He understood for nore than 20 years
that cigarettes could cause him harm including |ung
cancer. More than three years before the suit was fil ed,
M. Christensen had been told by his physician, and
bel i eved, that he had | ung cancer, which he attributed to
snoki ng. | ndeed, both he and his physicians began to
suspect he mi ght have cancer in the Spring of 1998 based
on M. Christensen’s chronic shortness of breath,
difficulty engaging in normal activities such as wal ki ng
across the back yard, and his continued and progressive
abnormal test results. Based on these and the other
facts in M. Christensen’s possession as of that tine,

.. an objectively reasonable person would have been
pronpted to investigate further, which M. Christensen
di d.

The court also determ ned that appellants’ wongful death
clains were barred by limtations. Noting that such a claimis

derivative in nature, it reasoned that if Christensen’'s individual

23



clains were tine-barred, the wongful death clains were also
barred. The court expl ai ned:

[Clourts have | ong recogni zed that a wongful death
claimin Maryland is a derivative [action] and that the
decedent’ s cl ai ns nust have been vi abl e, had he survived,
in order for a beneficiary to bring a wongful death
claim...

Any ground that would bar a direct claim by a
decedent thus bars a wongful death clai mbrought by the
decedent’ s statutory beneficiaries.

Thi s i ncl udes the bar of the statute of Iimtations.
. Thus, if a decedent’s claimagainst a particul ar
def endant would be tine-barred, the alleged wongful
conduct wunderlying that claim cannot constitute a
“wongful act” that would support a claim under the
W ongful Death Act.

That is the case here. M. Christensen woul d not
have been entitled to maintain an action and recover
damages as of the date the Conplaint was filed, had he
not died, because his clainms were tinme-barred. As a
matter of law, therefore Plaintiffs cannot establish the
requi site “wongful act” required by the plain | anguage
of the Wongful Death Act and sunmary j udgnent i s proper

In addition, the court noted that Maryland |aw does not
recogni ze equitable tolling of the statute of limtations during
t he pendency of a class action. It said:

Statutes of limtations are strictly construed and

any exceptions to them nust be created by the Maryl and

| egi sl ature. Since the Maryland |egislature has not

spoken on this precise matter, the Maryland three-year

statute of I|imtations is not tolled because the
plaintiffs decedent had previously joined a class action

Sui t.

On Decenber 2, 2003, the circuit court issued an “Order
Directing Entry of Judgnent in Favor of Defendants.” This appeal

f ol | owed.
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DISCUSSION
I.

Appel l ants contend that limtations was tolled during the
pendency of the Richardson class action suit, which was filed in
May of 1996 and decertified in a ruling issued by the Court of
Appeals in My of 2000. Wiile recognizing that no Maryl and
appel | ate case specifically recognizes the doctrine of equitable
class action tolling,® as announced in Am. Pipe & Constr. Co. V.
Utah, 414 U.S. 538 (1974) and its progeny, appellants neverthel ess
urge us to adopt the doctrine of class action tolling in the
context of this case. If limtations was tolled during the
pendency of the Richardson class action [litigation, then
appel lants’ suit was tinely filed.

Appel | ees counter that because Maryland has not recognized
class action tolling, and the federal class action tolling doctrine
is “not controlling authority” here. In urging us to reject
appel lants’ position, appellees point out that the judicial
creation of exceptions to statutes of limtations is “directly
contrary to Maryland law,” and they remind us that the Maryl and
appel l ate courts have “consistently refused requests to create

equitable tolling for statutes of [imtations where no | egislative

enactment has permtted such tolling.” Appellees also maintain

® The term“tolling” means that, “during the rel evant peri od,
the statute of limtations ceases to run.” Chardon v. Soto, 462
U S 650, 652 n.1 (1983).
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that, because G ant was not a defendant in Richardson, tolling
woul d not apply in any event to any clains asserted agai nst G ant.

Maryl and’ s cl ass action nechanismis found in Maryl and Rul e 2-
231.% Qur rule is alnost identical to Rule 23 of the Federal Rules

of Civil Procedure (“FRCP’), from which it derives. See Source

10 Rul e 2-231 provides, in part:
Rule 2-231. Class actions.

(a) Prerequisites to a class action. One or nore nenbers
of a class may sue or be sued as representative parties
on behalf of all only if (1) the class is so nunerous
that joinder of all nenbers is inpracticable, (2) there
are gquestions of |awor fact conmon to the class, (3) the
claims or defenses of the representative parties are
typical of the clains or defenses of the class, and (4)
the representative parties will fairly and adequately
protect the interests of the class.

(b) Class actions maintainable. Unless justice requires
ot herwi se, an action nay be nai ntained as a class action
if the prerequisites of section (a) are satisfied, and in
addi tion:
(1) the prosecution of separate actions by or

agai nst individual menbers of the class would create a
ri sk of

(A) inconsistent or varying adjudications with
respect to individual nenbers of the class that would
establish inconpatibl e standards of conduct for the party
opposi ng the cl ass, or

(B) adjudications with respect to individual
menbers of the class that would as a practical nmatter be
di spositive of the interests of the other nenbers not
parties to the adjudications or substantially inpair or
| npede their ability to protect their interests...

(c) Certification. On notion of any party or on the
court’s own initiative, the court shall determ ne by
order as soon as practicable after commencenent of the
action whether it is to be mintained as a class
action. ...
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note to Rule 2-231 (noting that the Maryland rule “is derived from
the 1966 version of Fed. R Cv. P. 23," in whole or in part).

The “primary purpose” of the class actionrule “is to overcone
the inpracticalities of overtly cunbersone joinder requirenents.”
Kirkpatrick v. Gilchrist, 56 Ml. App. 242, 249 (1983). Moreover,
the rule “helps to pronote the objectives of judicial econony and
access to the legal system particularly for persons with smal
i ndividual clains.” Philip Morris, Inc., 358 M. at 732. As the
Suprene Court recognized in Amchem Products, Inc. v. Windsor, 521
U S 591, 617-18 (1997):
[C]lass-action practice has becone ever nor e
“adventuresone” as a neans of coping with clainms too
numerous to secure their “just, speedy, and inexpensive
determ nation” one by one. See Fed. Rule Gv. Proc. 1
The devel opnent refl ects concerns about the efficient use
of court resources and the conservation of funds to

conpensate claimants who do not line up early in a
[itigation queue.

1 Subsections (a) and (b) of each rule, “Prerequisites to a
class action” and “C ass actions maintainable,” are substantially
identical in content. Subsection (c) of the Mryland Rule,
“Certification,” and subsection (c)(1) of the federal rule,
“Determ nati on by Order Wiet her Cl ass Action to be Maintained,” are
al so substantially identical. Subsection (d) of the Maryl and Rul e,
“Partial class actions; subclasses,” mrrors subsection (c)(4) of
the federal rule. Subsection (e) of the Maryland Rule, “Notice,”
corresponds to subsection (c)(2) of the federal rule. Subsection
(f) of the Maryland Rule, “Orders in conduct of actions,” tracks
subsection (d) of the federal rule, “Orders in Conduct of Actions.”
Subsection (g) of the Maryland Rule, “Discovery,” does not have a
counterpart in the federal rule. Subsection (h) of the Mryland
Rule, “Dismissal or conpromse,” is substantially the sanme as
subsection (e) of the Federal Rule, “Dismssal or Conpromnm se.”
Finally, subsection (i) of +the Mryland Rule, “Judgnent,”
replicates subsection (c)(3) of the Federal Rule.
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The cl ass action tolling doctrine effectuates the goals of the
class action rule, because it fosters the efficiency and econony of
litigation. In analyzing the concept of class action tolling,
however, we nust al so keep in mnd the purpose for which statutes
of limtations are enacted.

In general, statutes of limtations represent a |legislative
policy determi nation of an appropriate and reasonable tine for a
person of ordinary diligence to initiate a legal action. See
Pennwalt Corp. v. Nasios, 314 M. 433, 437 (1988); Goldstein v.
Potomac Elec. Power Co., 285 Ml. 673, 684 (1979). These statutes
“are designed to balance the conpeting interests of each of the
potential parties as well as the societal interests involved.”
Pierce v. Johns-Manville Sales Corp., 296 Ml. 656, 665 (1983). For
exanple, statutes of limtations “assure fairness to a potenti al
def endant by providing a certain degree of repose.” 1d. They also
provide a degree of certainty to defendants by Ilimting a
plaintiff’'s ability to file stale clainms, thereby reducing the
i nconveni ence and hazards associated with delay, such as |ost
evi dence, failed nenory, unavail abl e witnesses, and the difficulty
in planning for the future because of “the uncertainty inherent in
potential liability.” Id.; see Pennwalt, 314 M. at 437-38.
Plaintiffs, too, are served by such statutes, because they
general ly assure potential litigants adequate tinme to bring their

clains, so long as they act with reasonable diligence. Pennwalt,
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314 Md. at 437-38; Pierce, 296 at 665. In addition, statutes of
limtations “serve society by pronoting judicial econony.” Hecht
v. Resolution Trust Corp., 333 MI. 324, 333 (1994); see Pennwalt,
314 Md. at 437-38; Goldstein, 285 Ml. 684.

Quoti ng Chase Securities Corp. v. Donaldson, 325 U.S. 304, 314
(1945), the Court of Appeals explained in walko Corporation v.

Burger Systems, Inc., 281 M. 207, 210 (1977):

“Statutes of [imtation find their
justification in necessity and convenience
rather than in |ogic. They represent

expedi ents, rather than principles. They are
practical and pragmatic devices to spare the
courts from litigation of stale clains, and
the citizen from being put to his defense
after nenories have faded, W tnesses have died
or di sappeared, and evi dence has been lost. ...
(citation omtted). They are by definition
arbitrary, and their operation does not
di scrim nate between the just and the unjust
claim or the voidabl e and unavoi dabl e del ay.
They have conme into the |aw not through the
judicial process but through |[egislation.
They represent a public policy about the
privilege to litigate.”

The applicable statute of limtations for this case is found
in 8 5-101 of the Courts & Judicial Proceedings Article (“C.J.") of
the Maryland Code (1974, 2002 Repl. Vol.). It states: “A civi
action at law shall be filed within three years fromthe date it
accrues unl ess anot her provision of the Code provides a different

period of time wthin which an action shall be comenced.

Addi ti onal sections of the Code set forth alternative statutes of
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limtations for specified actions.! The Code al so provides for
tolling under certain circunstances. See, e.g., CJ. § 5-201
(persons under a disability); CJ. 8§ 5-202 (tine between debtor’s
i nsol vency petition and dismssal of petition); CJ. 8 5-205
(absence from State or noving from county).

To be sure, tolling of Iimtations for class representatives
or class nenbers is not specifically nmentioned. However, when, as
here, a Maryland procedural or evidentiary rule is derived from
and closely mrrors, a federal rule, our appellate courts have
| ooked to federal lawto interpret the correspondi ng Maryl and rul e.
In Jackson v. State, 340 M. 705, 716 (1995), for exanple, the
Court of Appeal s renmarked that when a Maryl and evidentiary rul e has
a counterpart in the federal rules, it is proper to “look to
federal cases interpreting the federal rule for guidance in
interpreting” the Maryland Rule. See also Garay v. Overholtzer,
332 Md. 339, 355 (1993) (noting that when a Maryland rule of
procedure derives from a federal rule, “interpretations of that
federal rule are persuasive as to the neaning and proper
applications of the Maryland rule”); Beatty v. Trailmaster Prods.,
Inc., 330 Md. 726, 738 n.8 (1993) (observing that, “[Db]ecause the

Maryl and summary judgnment rule is derived fromthe federal rule,

2 see, e.g., CJ. 8 5-102 (twelve year limtation for
“specialties” actions); C.J. 8 5-103 (twenty year limtation for
adverse possession); C J. 8 5-104 (five year limtation for action
on public officer’s bond); C.J. 8 5-105 (one year limtation for
assault, libel, and sl ander actions).
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judicial interpretations of the federal rule are persuasive as to
t he neani ng and proper application of the Maryland rule”).

In Snowden v. Balt. Gas & Elec. Co., 300 Md. 555, 562 (1984),
the Court of Appeals considered whether an order denying class
certification constituted a final judgment for purposes of appeal.
Inits analysis, the Court found “instructive” the Supreme Court’s
opinion in Coopers & Lybrand v. Livesay, 437 U S. 463 (1978).
Rel yi ng on that deci sion and ot her federal appell ate deci sions, the
Court of Appeals <concluded that an order denying class
certificationis not i nmedi ately appeal able. See also Pollokoff v.
Md. Nat’1 Bank, 288 Ml. 485, 491-94 (1980) (anal yzing Ml. Rul e 209,
t he predecessor to our current class action rule, and referring to
the Supreme Court’s interpretation of FRCP 23); Johnson v. Chrysler
Credit Corp., 26 M. App. 122 (1975) (looking to the Suprene
Court’s opinion in Eisen v. Carlisle & Jacquelin, 417 U.S. 156
(1974), to aid in our interpretation of MI. Rule 209).

More recently, the Court of Appeals remarked in the Richardson
class action case that “[t]here [was] a dearth of authority in
Maryl and anal yzing the specific requirenents” of M. Rule 2-231.
Philip Morris, 358 MI. at 724. Yet, the Court acknow edged t hat
“there exists an abundance of cases from other jurisdictions,
federal and state, that have anal yzed class action rules either
identical to or simlar to Maryland’s rule.” 1d. O significance

here, the Court specifically drew on those federal and state cases
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to “aid [its] analysis in determ ning whether” the circuit court
“applied the correct | egal standards in reaching its decision” with
respect to class certification. Id. at 726. In reaching its
conclusion that the circuit court erred with regard to class
certification, the Court took into account an “al nost unani nous
reluctance” of a “nyriad of federal and state courts” to certify
class actions for nass tort tobacco litigation. 1d. at 729.

Because the Court of Appeals in Richardson | ooked for gui dance
to the federal courts and other state courts with conparabl e class
action rules to analyze the propriety of the class certification,
we believe it is also appropriate for this Court to review the
“abundance” of cases fromother courts that have considered class
action tolling. These cases guide our analysis.

In 1974, the Suprene Court first considered the issue of
equitable tolling in class action suits brought under FRCP Rul e 23.
Am. Pipe & Constr. Co. v. Utah, 414 U S. 538 (1974), involved a
federal antitrust action brought by the State of Utah on behal f of
itself and other public agencies. The suit was filed el even days
before the applicable statute of limtations was to expire. During
the course of the litigation, the federal district court ruled that
the suit could not proceed as a class action. Eight days after the
trial court denied class certification, nunmerous Uah towns,
muni ci palities, and wat er-and-sewer districts novedto intervenein

the suit. Id. at 543-44. Ruling that limtations had expired, the
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district court denied the notion. 1d. at 544.

The Suprenme Court disagreed, concluding that the notions to
I ntervene were not tinme-barred. It reasoned that unless the filing
of aclass actiontolledlimtations, potential class nenbers would
be induced to file notions to intervene or to join in the suit,
nerely to protect thenselves in the event of the denial of class
certification. Am. Pipe, 414 U. S. at 553. In its view, such a
result would thwart two key goals of the class action procedure:
pronoti on of efficiency and econony of litigation. 1d. Therefore,
to protect the policies undergirding the class action procedure,
the Court held that “the commencenent of a class action suspends
the applicable statute of limtations as to all asserted nenbers of
the class who woul d have been parties had the suit been permtted
to continue as a class action.” Id. at 554.

Witing for the majority, Justice Stewart said:

Under present Rule 23 ... the difficulties and
potential for unfairness which, in part, convinced sone
courts to require individualized satisfaction of the
statute of limtations by each nenber of the class, have
been elimnated, and there remain no conceptual or
practical obstacles in the path of holding that the
filing of a tinely class action conpl aint commences the
action for all nmenbers of the class as subsequently
determned.!! \Whatever the nerit in the conclusion that
one seeking to join a class after the running of the
statutory period asserts a “separate cause of action”
whi ch nust i ndividually neet the tineliness requirenents,
such a concept is sinply inconsistent with Rule 23 as
presently drafted. A federal class action is no longer
“an invitation to joinder” but a truly representative
suit designed to avoid, rather than encourage,
unnecessary filing of repetitious papers and motions.
Under the circunstances of this case, where the District
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Court found that the named plaintiffs asserted clains
that were “typical of the clains or defenses of the
class” and would “fairly and adequately protect the
interests of the class,” Rule 23(a)(3),(4), the clained
menbers of the class stood as parties to the suit until
and unl ess they received notice thereof and chose not to
continue. Thus, the commencement of the action satisfied
the purpose of the limitation provision as to all those
who might subsequently participate in the suit as well as
for the named plaintiffs. To hold to the contrary would
frustrate the principal function of a class suit, because
then the sole means by which members of the class could
assure their participation in the judgment if notice of
the class suit did not reach them until after the running
of the limitation period would be to file earlier
individual motions to jolin or Iintervene as parties -
precisely the multiplicity of activity which Rule 23 was
designed to avoid in those cases where a class action is
found “superior to other available nethods for the fair
and efficient adjudication of the controversy.” Rule
23(b) (3).

Id. at 550-51 (enphasis added) (sone citations omtted).
Further, the Suprene Court said:

We hold that in this posture, at | east where cl ass action
status has been denied solely because of failure to
denonstrate that “the class is so nunmerous that joinder
of all nmenbers is inpracticable,” the commencement of the
original class suit tolls the running of the statute for
all purported members of the class who make tinely
notions to intervene after the court has found the suit
i nappropriate for class action status...

A contrary rule allowing participation only by those
potential members of the class who had earlier filed
motions to intervene in the suit would deprive Rule 23
class actions of the efficiency and economy of litigation
which is a principal purpose of the procedure....

Id. at 552-53 (enphasi s added).
In the Court’s view, the result was “in no way inconsistent

with the functional operation of a statute of limtations.” 1Id. at
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554. It reasoned: “Since the inposition of atinme bar would not in
this circunstance pronmote the purposes of the statute of
limtations, the tolling rule we establish here is consistent both
with the procedures of Rule 23 and with the proper function of the
limtations statute.” I1d. at 555. Moreover, the Court expressly
rejected the contentionthat Iimtations is the sole prerogative of
Congress, because it constitutes a “‘substantive’ elenment” of a
claim 1d. at 556. To the contrary, it concluded that “the mere
fact that a federal statute providing for substantive liability
also sets atine limtation upon the institution of suit does not
restrict the power of the federal courts to hold that the statute
of limtations is tolled wunder <certain circunstances not
inconsistent with the legislative purpose.” 1d. at 559. Accord
Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 176 n.13 (1974)
(recogni zing that American Pipe “established that commencenent of
a class action tolls the applicable statute of limtations as to
all nmenbers of the class”).

In Crown, Cork & Seal Co., Inc. v. Parker, 462 U. S. 345
(1983), decided nine years |ater, Parker claimed that his enpl oyer
di scrimnated against himon the basis of race, in violation of
Title VII. He procured a “right to sue” letter from the Equal
Enpl oyment  Qpportunity Comm ssion (“EECC"). Wiile Parker’s
conplaint was pending before the EEOCC, other former enployees

initiated a <class action against the enployer, cl ai m ng
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di scrim nation. Par ker subsequently filed an action in federa
court, within ninety days of the date that class certification was
deni ed, but two years after obtaining his “right to sue” letter.
Id. at 347-48. The enpl oyer argued that American Pipe was |limted
to intervenors, and did not toll limtations for class nenbers who
filed their own actions. The district court awarded sumary
judgnment to the enployer, ruling that Parker had failed to file his
suit within ninety days of receiving his “right to sue” letter, as
required under Title VII. Id. at 348.

The Suprene Court considered whether the filing of a class
actiontolls the applicable statute of limtations, so as to permt
“all nmenbers of the putative class to file individual actions in
the event that class certification is denied,” so long as it is
acconplished within the time that remained on the linmtations
period. Id. at 346-47. Relying on American Pipe, it ruled that
Parker’s suit was tinely. 1d. at 351-52. The Court said: “Wile
American Pipe concerned only intervenors, we conclude that the
hol di ng of that case is not to be read so narrowmy. The filing of
a class actiontolls the statute of limtations ‘as to all asserted
menbers of the class,” not just as to intervenors.” Id. at 350
(citation omtted).

In reaching its conclusion, the Suprene Court underscored the
role of <class action tolling in facilitating the inportant

objectives of FRCP 23. It said, id. at 350-51:
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A putative class nenber who fears that cl ass
certification may be deni ed woul d have every incentive to
file a separate action prior to the expiration of his own
period of limtations. The result would be a needl ess
multiplicity of actions -- precisely the situation that
Federal Rule of Civil Procedure 23 and the tolling rule
of American Pipe were designed to avoid.

Further, the Court reasoned that a tolling rule does not
frustrate the objectives of statutes of limtations, stating:

The Court noted in American Pipe that atolling rule
for class actions is not inconsistent with the purposes
served by statutes of limtations. 414 U.S. at 554.
Limtations periods are intended to put defendants on
notice of adverse clains and to prevent plaintiffs from
sl eeping on their rights, but these ends are net when a
class action is commenced. C ass nenbers who do not file
suit while the class action is pendi ng cannot be accused
of sleeping on their rights; Rule 23 both permts and
encour ages class nenbers to rely on the nanmed plaintiffs
to press their clainms. And a class conplaint notifies
t he defendants not only of the substantive clains being
brought agai nst them but al so of the nunber and generic
identities of the potential plaintiffs who nay
participate in the judgnent. The defendant will be aware
of the need to preserve evidence and wi t nesses respecting
the clainms of all the nenbers of the class. Tolling the
statute of limtations thus creates no potential for
unfair surprise, regardless of the nethod class nenbers
choose to enforce their rights upon denial of class
certification.

Id. at 352-53 (internal quotations and sone citations omtted).
The Suprenme Court concluded, id. at 353-54:

We conclude, as did the Court in American Pipe, that
“the comrencenent of a class action suspends the

applicable statute of limtations as to all asserted
menbers of the class who woul d have been parties had the
suit been pernmitted to continue as a class action.” 414

US at 554. Once the statute of limtations has been
tolled, it remains tolled for all nmenbers of the putative
class until class certification is denied. At that
poi nt, class nenbers may choose to file their own suits
or to intervene as plaintiffs in the pending action.
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In this case, respondent clearly would have been a
party in Pendleton if that suit had been permtted to
continue as a class action. The filing of the Pendleton
action thus tolled the statute of Ilimtations for
respondent and other nenbers of the Pendleton class.

Si nce respondent did not receive his Notice of Right to

Sue until after the Pendlieton action was filed, he

retained a full 90 days in which to bring suit after

class certification was denied. Respondent’s suit was

thus tinely filed.

One week after Crown, the Supreme Court decided Chardon v.
Soto, 462 U.S. 650 (1983). In that case, school enployees filed a
class action against Puerto Rican school officials, asserting
clainms under 42 U.S.C. 8§ 1983 based on their denotions for alleged
political reasons. Id. at 651-52. The class action was filed
shortly before the expiration of the one-year statute of
limtations applicable under Puerto Rican law. 1d. at 651, 654.13
After the district court denied class certification, on the ground
that the proposed class was not sufficiently nunmerous to qualify
under FRCP 23, the school enpl oyees filed individual 8§ 1983 acti ons
in federal court. Id. at 652-53. Those suits, however, were filed
nore than one year after the clains accrued, “even excluding the
peri od during which the class acti on was pendi ng, but |ess than one
year after the denial of class certification.” Id. at 653.

Accordingly, if Jlimtations was nerely suspended during the

pendency of the class action, the suits were tinme-barred. On the

13 Section 1983 actions filed in state courts are governed by
state statutes of limtations and rules regarding tolling, unless
those rules are inconsistent with federal law. 1d. at 655-56; 660.
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other hand, if limtations “began to run anew’ after the class
certification was denied, the suits were tinely. Id.

The federal appeals court |ooked to Puerto Rican law to
resolve the tolling issue, because of the absence of a federal
statute of limtations for 8 1983 clains. I1d. at 654. 1t concl uded
that, under Puerto Rican law, the statute of limtations began to
run anew when the tolling ceased wupon denial of class
certification. Therefore, it ruled that the actions were tinely
filed. The Suprene Court agreed, stating, id. at 661-62:

In a 81983 action ... Congress has specifically directed
the courts, in the absence of controlling federal law, to
apply state statutes of limtations and state tolling
rul es unl ess they are “inconsistent with the Constitution
and laws of the United States.” 42 U.S.C. § 1988.
American Pipe does not answer the question whether, in a
§ 1983 case in which the filing of a class action has
tolled the statute of limtations until cl ass
certificationis denied, thetolling effect is suspension
rat her than renewal or extension of the period. American
Pipe sinply asserts a federal interest in assuring the
efficiency and econony of the class action procedure.
After class certification is denied, that federa

interest is vindicated as | ong as each unnaned plaintiff
Is given as nmuch tine to intervene or file a separate
actionl! as he woul d have under a state savings statute
applicable to a party whose acti on has been di sm ssed for
reasons unrelated to the nerits, or, in the absence of a
statute, the tinme provided under the nost closely
anal ogous state tolling statute.

oo The Court of Appeals applied the Puerto Rican
rule that, after tolling comes to an end, the statute of
limtations begins to run anew. Since the application of
this state I aw rul e gi ves unnaned cl ass nenbers the sane
protection as if they had filed actions in their own
names which were subsequently dism ssed, the federa
interest set forth in American Pipe is fully protected.l

The Court of Appeal s correctly rejected the argunent
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that American Pipe establishes a uniformfederal rul e of

deci sion that mandates suspension rather than renewa

whenever a federal class action tolls a statute of

limtations.

Qur research reveal s that numerous state courts have adopted
the concept of class action tolling, as articulated in American
Pipe and its progeny. For exanple, in First Baptist Church of
Citronelle v. Citronelle-Mobile Gathering, Inc., 409 So. 2d 727,
728 (Ala. 1981), the court held that, “when the interests of
put ati ve cl ass nenbers may not be adequately protected by the class
representative or by the judiciary, the statute of limtations is
tolled fromthe date of comencenent of the action until the date
of denial of class certification.” The Al abama court was persuaded
by American Pipe, noting that “Rule 23 of the Al abama Rul es of
Cvil Procedure is identical to Rule 23 of the Federal Rules of
Cvil Procedure.” 1d. at 729. It reasoned:

The principal function of the class action - to
avoid multiplicity infiling suits, notions and papers -

will be defeated if the statute of limtations is not

tolled in favor of the plaintiffs. A putative class

nmenber could protect his or her interests only by filing

an i ndi vidual action or intervening before the statute of

[imtations runs. Filing of individual actions in such

a case as the case before the Court is precisely what

Rule 23 was designed to avoid.

Id. (enphasis added) (citations omtted).

Simlarly, in Levi v. Univ. of Hawaii, 679 P.2d 129 (Haw.
1994), the Suprene Court of Hawaii stated:

One of the purposes of a class action suit is to

prevent nmultiplicity of actions, thereby preserving the
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economes of time, effort and expense. This objective

can be effectively achi eved only by all owi ng the proposed

menbers of a class to rely on the existence of a suit

whi ch protects their rights. W therefore adopt the rule

enunciated in [American Pipe], and clarified in [Crown]

which states that the commencenent of a class action
suspends the applicable statute of limtations as to all
asserted nmenbers of a class who woul d have been parties

had the suit continued as a class action. To hold

ot herwi se woul d be to encourage intervention and filings

of separate actions in the event class certification

m ght be denied, thus creating the multiplicity of

actions that class suits were designed to avoid.
Id. at 132 (citations omtted).

Nuner ous ot her courts have reached sim | ar conclusions. See,
e.g., Nolan v. Sea Airmotive, Inc., 627 P.2d 1035, 1041-42 (Al aska
1981) (finding the Suprene Court’s rationale in American Pipe
“persuasi ve,” and hol di ng that Al aska class action rule “tolls the
statute of limtations as to all nenbers of the class, whether or
not naned in the conplaint”); Blaylock v. Shearson Lehman Brothers,
Inc., 954 S.W2d 939, 941 (Ark. 1997) (citing American Pipe and
hol di ng that “the conmencenent of a class action tolls the running
of the statute [of limtations] as to purported nenbers of the
class during the pendency of the litigation”); S.F. Unified Sch.
Dist. v. W.R. Grace & Co., 44 Cal. Rptr. 2d 305, 317-18 (Cal. C.
App. 1995) (determning that limtations period was tolled when
school district was a party to a federal class action against
asbest os manufacturers); Rosenthal v. Dean Witter Reynolds, Inc.,

883 P.2d 522, 531 (Colo. Ct. App. 1994) (“The comrencenent of a

class action tolls the statute of limtations for all nenbers of
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the putative class, thereby preserving for the individual class
menbers the portion of the limtations period that remained at the
time the class action was commenced”), aff’d in part, rev’d in part
on other grounds, 908 P.2d 1095 (Colo. 1995); Campbell v. New
Milford Bd. of Educ., 423 A 2d 900, 905 n.6 (Conn. Super. C. 1980)
(noting that in class action lawsuits “the statute [of |imtations]
istolled fromthe tinme the conplaint was filed until the decision
on class certification is made”); Pope v. Intermountain Gas Co.,
646 P.2d 988, 1010 n.28 (ldaho 1982) (citing American Pipe toO
support the court’s determnation that the statute of limtations
for class action nenbers’ clains was tolled during the pendency of
the class action); Munsterman v. Il1l. Agric. Auditing Ass’n, 435
N. E. 2d 923, 925-26 (Ill. 1982) (citing American Pipe and agreeing
that the plaintiff’s action was tolled during the pendency of a
class action; the statute of limtations clock restarted when the
class action was dism ssed); Arnold v. Dirrim, 398 N E. 2d 426, 439-
40 (Ind. C. App. 1979) (citing American Pipe and determ ni ng that
filing of amended conplaint, which sought to bring class action,
constituted filing by all persons subsequently found to be cl ass
nmenbers, so that certain class nenbers were not barred by statute
of limtations); Lucas v. Pioneer, Inc., 256 N.W2d 167, 180 (Il owa
1977) (holding that “clains of parties properly nenbers of the
class, who tinely intervene in the proceedings below...., shall be

deened brought, for limtation purposes, when the appropriate
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defendant was legally served in the original litigation”); waltrip
v. Sidwell Corp., 678 P.2d 128, 133 (Kan. 1984) (holding that “the
right of all putative nenbers of a proposed class in an action
filed pursuant to [Kansas’s class action rule of civil procedure]
tofile a separate action is preserved pendi ng the determ nati on of
whet her the initial case shall be nmaintained as a class action”);
Warren Consol. Sch. v. W.R. Grace & Co., 518 N.W2d 508, 511 (M ch.
. App. 1994) (“Were class certification is later denied, the
commencenent of a class action suspends the applicable period of
limtation with respect to all asserted nenbers of the class who
woul d have been parties had the suit been permtted to continue as
a class action”); cCarlson v. Indep. Sch. Dist. No. 283, 370 N.W 2d
51, 55 (M nn. C. App. 1985) (citing American Pipe and expl ai ni ng
that “[c]ase law is clear that tolling starts with the filing of
the action and continues until certification of the class”); Hyatt
Corp. v. Occidental Fire & Cas. Co. of N.C., 801 S.W2d 382, 389
(M. C. App. 1990) (determning that class action conplaints
“tolled the statute of limtations on behalf of all putative
[firefighters], including those who subsequently filed their own
actions or settled individual clainms during the pendency of” a
preexi sting class action); White v. Violent Crimes Comp. Bd., 388
A.2d 206, 211 (N.J. 1978) (citing American Pipe and hol di ng that,
“in the case of a statutorily created right, a ‘substantive’

[imtation period nmay appropriately be tolled in a particul ar set
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of circunstances if the legislative purpose underlying the
statutory schene will thereby by effectuated”); Yollin v. Holland
Am. Cruises, Inc., 468 N Y.S. 2d 873, 875 (N.Y. App. Dv. 1983)
(citing American Pipe and holding that “the tinely conmmencenent of
the action by plaintiff ... satisfied the purpose of the
contractual limtation period as to all persons who m ght
subsequently participate in the suit as nenbers of a class”);
Bergquist v. Int’l Realty, Ltd., 537 P.2d 553, 561 (O. 1975
(adopting the rule set forth in American Pipe); Mun. Auth. of
Westmoreland County v. Moffat, 670 A .2d 747, 749 (Pa. Conmw. Ct.
1996) (citing American Pipe and concluding that limtations was
tolled “during the pendency of the class action”); Bara v. Major
Funding Corp. Liquidating Trust, 876 S.W2d 469, 472-73 (Tex. C.
App. 1994) (holding that where state attorney general files suit
“on behal f of a specified group of individuals, that suit qualifies
as a de facto class action and the statute of limtations is tolled
during the period in which the individuals are participants in the
attorney general’s suit”); Am. Tierra Corp. v. City of W. Jordan,
840 P.2d 757, 762 (Utah 1992) (adopting class action tolling “to
avoi d duplication of litigation, pronote justice, do equity, and
generally further the judicial efficiency and econony that class
actions are designed to pronote).

Many federal court decisions are al so persuasive. See, e.g.,

Appleton Elec. Co. v. Graves Truck Line, Inc., 635 F.2d 603, 608
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(7th Cir. 1980) (recognizing that achieving litigation efficiency,
whi ch FRCP 23 was designed to effectuate, “transcends the policies
of repose and certainty behind statutes of limtations”), cert.
denied, 451 U. S. 976 (1981); Rose v. Ark. Valley Environ. & Util.
Auth., 562 F.Supp. 1180, 1192 (WD. M. 1983) (recognizing that
“the appropriate focus of inquiry ... should sinply be upon the
extent to which the clains asserted in the earlier class proceeding
have in fact placed a defendant upon notice of the clains presently
at issue”). But see Wade v. Danek Med., Inc., 182 F.3d 281 (4th
Cir. 1999) (applying Virginialawin a products liability case, and
concluding that Virginia would not adopt cross-jurisdictional
equitable tolling so as to toll limtations during the pendency of
a class action filed in the federal court of another jurisdiction);
Jolly v. E1i Lilly & Co., 751 P.2d 923, 937 (Cal. 1988) (concl uding
that American Pipe was not applicabl e under the facts of that case,
because the class action conpl aint “never put defendants on notice
that personal injury damages were bei ng sought on a class basis”;
stating “it would be unfair to defendants to toll the statute of
limtations on such personal injury actions”; and recogni zi ng t hat
the court’s ruling would not result in “duplicative litigation,”
whi ch American Pipe sought to avoid).

W acknowl edge that the nany federal and state cases
recogni zi ng class action equitable tolling are informative but not

control ling. Mor eover, despite the decades-old application of
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American Pipe to class action litigation, we acknow edge that there
Is no Maryland |egislation or appellate court decision that
authorizes equitable tolling in the context of a class action

And, we are mndful that the Legislature and the Court of Appeals
have surely known of the Supreme Court’s construction of the
federal class action rule, yet neither has acted to adopt the
concept of class action tolling.

W are equally aware that Maryland courts “have |ong
mai ntai ned a rule of strict construction concerning the tolling of
the statute of limtations.” Hecht, 333 Ml. at 333. To that end,
the Court of Appeals has “long adhered to the principle that where
the legislature has not expressly provided for an exception in a
statute of limtations, the court will not allow any inplied or
equi tabl e exception to be engrafted upon it.” Booth Glass Co.,
Inc. v. Huntingfield Corp., 304 Md. 615, 623 (1985).

To illustrate, in walko Corp., supra, 281 Ml. 207, the Court
considered a certified question froma federal appeals court, which
asked: “Was the statute of limtations prescribed by [C.J.] § 5-101
suspended during the pendency of appellant’s notion for |eave to
intervene, ultimately denied, in a civil action in [federal
court]?” 1Id. at 208. Concluding that |limtations was not tolled,
the Court expl ai ned:

This policy of repose has fostered a traditional
rule concerning the tolling of statutes of limtations

that can be fairly terned one of strict construction
Early on we adopted this rigorous stance: “The principle
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of law is indisputable, that when the Statute of

Limtations once begins to run, nothing wll stop or
i npede its operation.” Ruff v. Bull, 7 H & J. 14, 16,
16 Am Dec. 290 (1825). The rule has lost little of its
vitality.

* * *

Thi s venerabl e rul e, which defers to the | egislative
intent expressed in the statute of limtations itself,
and avoi ds inplied exceptions or strai ned constructions,
is al so applicable in cases such as the one at bar where
an action filed initially within the required period
fails for sone technical, procedural defect falling short
of a full decision on the nerits. Absent a statutory
provi sion saving the plaintiff’s rights,!! the renedy is
barred where limtations has run during the pendency of
t he defective suit.

Id. at 210-12 (sone internal citations omtted).

In reaching its result, the Court indicated that there were no
facts that warranted the relaxation of “the anti-tolling rule.”
Id. at 215. Moreover, it observed that, follow ng the denial of
the notion to intervene, eleven days renained before l[imtations
expi red, and the appellant offered no explanation for the failure
to file a tinely action. Id.

I N McMahan v. Dorchester Fertilizer Co., 184 M. 155 (1944),
the Court held that paynent of interest or principal on a debt does
not toll limtations for a contract action. It said, id. at 159-
60:

Statutes of limtations are renedi al | egi slation and rest

upon sound public policy, for they are enacted to afford

protection against stale clains after a |apse of tine

whi ch ought to be sufficient for a person of ordinary

diligence, and after which the defendant m ght be pl aced

at a di sadvantage by reason of long delay. By requiring
persons to seek redress by actions at law within a

47



reasonable tinme, the Legislature inposes a salutary
vigilance and puts an end to litigation. Accordingly,
the Courts should refuse to give statutes of limtations
a strained construction to evade their effect.... “It
would be going far for this court to add to those
exceptions. * * * |f this difficulty be produced by the
| egi sl ati ve power, the sane power m ght provide a renedy;
but courts cannot, on that account, insert inthe statute
of limtations an exception which the statute does not
contain.” McIver v. Ragan, 2 \Weat. 25, 29, 30, 4 L.Ed.
175, 177. We conclude that, where the Legislature has
not nade an exception in express words in the Statute of
Limtations, the Court cannot allow any inplied and
equi tabl e exception to be engrafted upon the statute
merely on the ground that such exception would be within
the spirit or reason of the statute.

On the other hand, in Bertonazzi v. Hillman, Adm’x, 241 M.
361 (1966), the Court relied on the concept of tolling to craft a
narrow exception to the general rule against inplied exceptions to
the statute of limtations. The exception was limted to cases
that were tinely filed but later dismssed, based on inproper
venue, after limtations had expired. |In its decision, the Court
recogni zed that Maryl and was one of only a few states that | acked

either a savings statute or a venue transfer statute. Therefore,

the Court concluded that “the commencenent of the suit ... tolled
the statute [of Iimtations].” I1d. at 371. But see Walko Corp.,
281 M. at 214 (" Bertonazzi stands alone ... confined to the

speci al circunstances which culmnated inthe filing of the suit in
the wrong county”).

The Court of Appeals has recogni zed, however, that the terns
“accrual” and “tolling” have occasional ly been used

“interchangeably,” albeit inprecisely, when “the application has
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been the sane: to prevent limtations fromrunning....”  Hecht,
supra, 333 Ml. at 339 n.1l. In Hecht, the Court adopted the
doctrine of adverse domination with respect to clains by a
corporation against its directors for injuries sustained by the
corporation at the hands of the directors. In doing so, the Court
recogni zed the “practical” difficulties for a corporation to
di scover a claimwhen corporate agents are thensel ves the ones who
are harmng the corporation. Id. at 346. It said: “[Where
potenti al defendants are in control of the plaintiff corporation it
is wunrealistic to expect that those defendants wll either
facilitate discovery of a claim or assert a claim against
t henmsel ves in favor of the corporation,” because such actions are
“clearly adverse to their owmn interests....” 1d. at 345. Further,
the Court explained that “knowl edge of a claim by [cul pable]
defendant directors cannot reasonably be inputed to the
Cor poration.” Id. To the contrary, said the Court, “[i]n an
adverse dom nation situation the agent cannot reasonably be
expected to act upon or commruni cate know edge of his own w ongdoi ng
to the corporation.” I1d. at 346.

In its discussion, the Court reviewd cases from other
jurisdictions that had adopted the doctri ne of adverse dom nati on.
Dependi ng on the jurisdiction, the doctrine of adverse dom nation
was “applied either to delay the accrual of a cause of action, or

totoll limtations....” Id. at 339 (internal citations omtted).

49



According to the Court, “the principles of adverse dom nation are
nore logically applied to determ ne accrual of a claim” Id. at
345. It reasoned: “The doctrine is prem sed upon t he understandi ng
t hat know edge of a clai mby defendant directors cannot reasonably
be i mputed to the corporation.” 1d. Yet, the Court al so observed:
“IWhere the |egislature has not provided guidance, it has been
left to the Court to define the process for determ ning accrual.”
Id. See also Furst v. Isom, 85 M. App. 407, 420 (1991)
(recogni zing that the enactnent of a savings statute is “a deci sion
which rests solely with the | egislature”; permtting plaintiffs to
pursue action that had a technical defect, which was not tinely
corrected, because they relied “on the ruling of an authorized
deci sion maker”; and carving out a “narrow exception” to avoid
allowing statute of limtations “to be used as a shield under
circunstances in whichit is clearly unjust and does not effectuate
the purpose the statute is designed to vindicate”).
To be sure, there are conpeting policy interests at stake here
“those inherent in the rules providing for class actions, e.g.,
judicial econony and efficiency in litigation, and those inherent
in statutes of limtation, e.g., protecting defendants fromunfair
or stale clains.” Singer v. EI1i Lilly & Co., 549 N. Y.S. 2d 654, 658
(N.Y. Dv. App. 1990). Notw thstanding the reluctance of the Court
of Appeals to expand |imtations by way of tolling, we cannot

ignore the rationale of the wealth of cases that have applied the
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doctrine of class action equitable tolling. In our view, a holding
to the contrary woul d underm ne a key goal in the enactnent of the
class action rule — a reduction in the nmultiplicity of needl ess
|l awsuits. In the absence of class action tolling, class nenbers
woul d have no alternative but to protect their interests by rushing
to intervene in the class action as nanmed plaintiffs, prior to a
ruling on class certification, or by filing individual |awsuits.
This woul d surely frustrate the purpose of the class action rule,
in that it would generate “needl ess duplication” and overwhel mthe
courts with a corresponding |loss of “efficiency and econony of
litigation” that the class action rule was intended to achieve.
Am. Pipe, 414 U.S. at 553-54.

Therefore, we conclude that, during the pendency of the class
action lawsuit in Richardson, limtations was suspended for
potential class nenbers.* As Gant was not a defendant in the
Richardson class action litigation, however, our ruling does not
extend to G ant.

II.

Because there is no equitable tolling as to G ant, we nust

al so consider the court’s ruling that the appellants’ claimwere

barred by imtations. Inits view, appellants’ clains accrued at

1t is also noteworthy that, long before limtations expired,
appel l ees (except Gant) had considerable know edge of the
Decedent’s cl aims. |ndeed, Christensen was deposed over the course
of three days in June of 1999 in connection wth the
Richardson cl ass action case.

51



the tinme the Decedent |earned that he had | ung cancer, rather than
when he |earned his cancer was caused by cigarette snoking, and
therefore suit was untinely fil ed.

Appel | ants argue, in part:

[Aln issue of material fact existed as to the

reasonabl eness of M. Christensen’s actions and his

know edge during this period of tinme. Whet her M.

Chri stensen believed that he had cancer is a foregone

concl usion. Wet her he shoul d have reasonably surm sed

that it was caused by his snoking is an i ssue of materi al

fact and one that can only be decided by the jury.

According to appellees, the trial court correctly determ ned
that appellants’ “clainms accrued nore than three years before they
were filed.” They rely on the doctrine of *“inquiry notice” to
support their contention that appellants’ clainms were untinely
filed. In their view, the Decedent “was on inquiry notice that he
may have had a cl ai magai nst defendants no | ater than the Spring of
1998, ” when he | earned that he had | ung cancer. |In support of this
contention, appellees point out that, from at |east the 1970's,
Christensen knew generally that cigarette snoking causes |ung
cancer. Therefore, they insist that, even though t he Decedent | ast
snoked in 1976, he was on inquiry notice of the cause of his cancer
wel | before the cause was clinically determ ned t hrough t he bi opsy.

Moreover, appellees maintain that “Maryland courts have
repeatedly held that an expert opinion on the cause of aninjury is

not necessary to put a claimant on inquiry notice so that the

statute of l[imtations begins to run.” They add:
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The undi sputed facts, drawn from the testinony of M.

Chri stensen and appel |l ants thensel ves, denonstrate that

M. Christensen was wel | aware of the associ ati on between

| ung cancer and cigarette snoking |long before 1998.

Thus, when he knew in the Spring of 1998 that he had | ung

cancer, he had know edge of all the circunstances that

woul d cause a reasonabl e person to i nvesti gat e whet her he

had a cl ai m

Under C.J. 8 5-101, civil litigants generally have three years
fromthe date their action accrues to file suit. See Am. Gen.
Assurance Co. v. Pappano, 374 M. 339, 348 (2003); Hecht wv.
Resolution Trust Corp., 333 M. 324, 333 (1994). “Historically,
the general rule in Maryland was that a cause of action accrued on
the date the wong was commtted,” regardless of whether the
plaintiff knew or should have known of the wong. Id. at 334.
However, Maryl and now applies the discovery rule to the concept of
accrual .*° See Bank of N. Y. v. Sheff, 382 M. 235, 244 (2004);
Pappano, 374 MI. at 351; Hahn v. Claybrook, 130 M. 179, 186-87
(1917). That rul e was adopted to address the “unfairness inherent
in charging a plaintiff with slunbering on rights not reasonably
possible to ascertain....” Hecht, 333 Ml. at 334.

Pursuant to the discovery rule, a “cause of action accrues

when a plaintiff in fact knows or reasonably should know of the

wrong.” Hecht, 333 M. at 334, see 0’Hara v. Kovens, 305 Ml. 280,

15 Maryland al so recogni zes other comon | aw theories that
“depart fromthe strict ‘date of the wong’ rule of accrual,” such
as the “continuation of events” theory. Hecht, 333 M. at 337.
Because these other theories are not applicable here, we need not
di scuss them
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302 (1986) (stating that, under the discovery rule, limtations
commences when a reasonable person is “‘on notice,’”” and has
suf ficient know edge to pronpt a reasonabl e person to “undertake an
i nvestigation which, if pursued with reasonable diligence, would
have | ed to know edge” of the tort); Poffenberger v. Risser, 290
M. 631, 636 (1981) (holding that a cause of action accrues when
“the cl ai mant knew or reasonably shoul d have known of the wong”).
The effect of the discovery rule is that it “tolls the accrual of
the limtations period until the tinme the plaintiff discovers, or

t hrough t he exerci se of due diligence, should have di scovered, the

injury.” Frederick Road Ltd. P’ship., 360 M. at 95-96.
“[Clonstructive know edge, based on |egal presunptions, wll not
suffice,” however. Benjamin v. Union Carbide Corp., _____ Nd. App.

__, No. 959, Septenber Term 2004, slip op. at 22 (filed My 3,
2005) .

Odinarily, “[b]lecause the term ‘accrues’ is not defined in
the statute, the question of when a cause of action accrues is |eft
to judicial determnation.” Pierce, 296 Ml. at 664; see Frederick
Rd. Ltd. P’Ship, 360 M. at 95; United Parcel Serv., Inc. v.
People’s Counsel for Balt. County, 336 MI. 569, 579 (1994); Booth,
304 Md. at 619. Depending upon the nature of the assertions with
respect tothe limtations plea, however, resol ution of whether the

action is barred may be one of |aw, one of fact, or one of |aw and

fact. Frederick Rd. Ltd. P’ship, 360 M. at 95; see also CSX
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Transp., Inc. v. Miller, 159 Md. App. 123, 150 (2004) (exam ning the
di stinction between accrual as a matter of |aw and accrual as a
matter of fact, and concluding that “the question was, indeed, one

of fact for the jury to resolve.”), cert. granted, 384 M. 581

(2005). If “the viability of a statute of limtations defense
hinges on a question of fact ..., the factual question is
ordinarily resolved by a jury, rather than by a court.” Doe v.

Archdiocese of Wash., 114 Md. App. 169, 178 (1997); see Moreland v.
Aetna U.S. Healthcare, Inc., 152 Md. App. 288, 296 (2003). As the
Sheff Court recently explained, 382 Mi. at 244:

Li ke any other issue that is fact-dependent, if
there is any genuine dispute of material fact as to when
the plaintiffs possessed that degree of know edge, the
issue is one for the trier of fact to resolve; summary
judgnment is inappropriate. |If there is no such genuine
di spute, however, and the question of whether the
plaintiffs were on inquiry notice nore than three years
before their suit was filed can be determ ned as a matter
of law, summary judgnent on that issue is, indeed,
appropriate. Ul

(Internal citation omtted).
Addressing “the nature of the know edge necessary, under the
di scovery rule, to start the running of the Iimtations period,”

Poffenberger, 290 MI. at 636, the Poffenberger Court said:

Notice is of tw kinds - actual and
constructive. Actual notice may be either
express or inplied. If the one, it is

established by direct evidence, if the other,
by the proof of circunstances fromwhich it is
inferable as a fact. Constructive notice is,
on the other hand, always a presunption of
| aw. Express notice enbraces not only
know edge, but al so that which is conmuni cated
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by direct information, either witten or oral,
from those who are cognizant of the fact
communi cat ed. Inmplied notice, which s
equal Iy actual notice, arises where the party
to be charged is shown to have had know edge
of such facts and circunstances as would | ead
him by the exercise of due diligence, to a

know edge of the principal fact.... It is
sinmply circunstantial evidence from which
notice may be inferred. It differs from
constructive notice, with which it IS

frequently confounded, and which it greatly
resenbles, in respect to the character of the
i nference upon which it rests; constructive
notice being the creature of positive |aw,
resting upon strictly | egal presunptions which
are not allowed to be controverted, whil st
i mplied notice arises frominference of ract.

As the know edge inputed by the just defined
constructive notice, if deened to be sufficient to
activate the running of limtations, would recreate the
very inequity the discovery rule was designed to
eradicate, we now hold this type of exposure does not
constitute the requisite know edge w thin the neani ng of
the rule. Affirmatively speaking, we determine the
discovery rule contemplates actual knowledge - that 1is
express cognition, or awareness implied from

knowledge of circumstances which ought to have
put a person of ordinary prudence on 1nquiry
[thus, charging the individual] with notice of
all facts which such an investigation would in
all probability have disclosed 1if it had been
properly pursued. In other words, a purchaser
cannot fail to investigate when the propriety
of the investigation is naturally suggested by
ci rcunst ances known to him and if he negl ects
to make such inquiry, he will be held guilty
of bad faith and nmust suffer fromhis negl ect.

Id. at 636-38 (Citations omtted; enphasis added).
El uci dati ng the concept of inquiry notice in Pennwalt Corp.,
314 M. 443, a product liability case, the Court of Appeals

expl ai ned:
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[I]n sinple terns, aplaintiff is only oninquiry notice,

and thus the statute of limtations will begin to run

when the plaintiff has “know edge of circunstances which

woul d cause a reasonable person in the position of the

plaintiff[] to undertake an investigation which, if
pursued with reasonable diligence, would have led to
knowl edge of the alleged [tort].”

Id. at 448-49 (G tation onmtted).

Further, the Pennwalt Court commented, 314 M. at 441, that
“an action accrues when the ‘nature and cause of the injury,’ and
not nerely when the nature of the injury, are known or should have
been known.” (Enphasis added). The Court added that the
“application of the discovery rule in a product liability action
requires that the statute of limtations should not begin to run
until the plaintiff knows or through the exercise of due diligence
shoul d know of injury, its probable cause, and either manufacturer
wr ongdoi ng or product defect.” 1d. at 452 (enphasis added); see
id. at 453 (“[L]imtations do not begin until a plaintiff knows or
reasonably should know the nature and cause of his harm?”)
(enphasi s added).

Numerous Maryland appellate cases are consistent wth
pPennwalt, and have recognized that a claim accrues when the
plaintiff knows or should know of the harmand its probabl e cause.
See, e.g., Frederick Rd. Ltd. P’ship, 360 Ml. at 96 (stating, in a
| egal mal practice case, that “before an action is said to have

accrued, a plaintiff nust have notice of the nature and cause of

his or her injury”) (enphasis added); United Parcel Service, Inc.,
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336 Mil. at 579 (quoting Hecht, and recogni zing that a clai maccrues
when the plaintiff “‘knows or should know of the injury, its
probabl e cause, and ... [the defendant’s] wongdoing....’”); Owens-
Illinois v. Armstrong, 326 Ml. 107, 120-21 (1992) (recogni zi ng that
a cause of action accrues when a reasonably diligent plaintiff
ascertains the nature and cause of his injury); Trimper v. Porter-
Hayden, 305 Md. 31, 52 (1985) (recognizing, in a latent disease
case, that an injured person’s cause of action accrues “either 1)
when he ascertains, or through the exercise of reasonable care and
di i gence should have ascertained, the nature and cause of his
injury, or 2) at death, whichever first occurs”) (enphasis added);
Harig v. Johns-Manville Products Corp., 284 M. 70, 83 (1978)
(concluding that, “in situations involving the | atent devel opnent
of disease, a plaintiff’s cause of action accrues when he
ascertains, or through the exercise of reasonable care and
diligence, should have ascertained, the nature and cause of his
i njury) (enphasi s added); Benjamin, slip op. at 27 (suggesting t hat
Trimper “indicates that the knowl edge that a reasonable
i nvestigation would disclose is probably not sufficient if it would
only show injury”); Young v. Medlantic Laboratory P’Ship, 125 M.
App. 299, 305-06, 312 (recognizing that, “[u]lnder the discovery
rul e, a cause of action accrues (thereby triggering the limtations
peri od) when the patient discovers, or shoul d have di scovered, that

he or she has a cause of action”) and concluding “that the trial
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court erred in deciding, as a matter of law, that appellant's claim
was barred by the statute of limtations,” because “reasonable
m nds could differ over whether appellant should have further
i nvestigated into the matter sooner or nore conpl etely; whether she
failed to exercise the degree of diligence that a reasonabl e person
i n her circunmstance woul d have exerci sed; or whet her any reasonabl e
exerci se of diligence under the circunstances would have |l ed to an
earlier discovery of appellee's breach of duty”), cert. denied, 354
MI. 572 (1999); see also United States v. Kubrick, 444 U.S. 111
(1979) (concluding, under the Federal Tort Cains Act, that the
plaintiff’s negligence claimaccrued when plaintiff knew of both
the existence of the harmits cause).

Subsequent to the appellate argunent in the case sub judice,
this Court decided Benjamin v. Union Carbide, supra, a product
liability asbestos case. W pause to reviewit.

In Benjamin, the decedent was di agnosed with nmesotheliom in
early 1997, from which he died on May 25, 1997. Al t hough the
di sease was indisputably caused by exposure to asbestos, the
decedent’s wife and children waited until March of 2003 to bring
survival and wongful death actions, claimng, inter alia, that
they did not know until |ate 2001 that “the di sease was caused by
exposure to asbestos....” I1d., slip op. at 2.

The defendants noved for summary judgnent based on

l[imtations, arguing, anong other things, that the “actual express
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know edge possessed by the decedent and [the widow], i.e., the
di agnosi s of nesothelioma, was sufficient to put them on inquiry
notice, no later than the spring of 1997, that the decedent’s
exposure to asbestos was the cause of his nesothelioma.” 1d. In
response, the wi dow clained that neither she nor her husband was
i nformed of the causal connecti on between asbest os exposure and t he
di sease, nor did they inquire at the tine of the diagnosis. Id.,
slip op. at 5. The wife's “sole argunent [was] that neither she,
the other beneficiaries, nor the decedent had sufficient actua
know edge to place themon inquiry notice so as to charge themw th
t he knowl edge t hat a reasonabl e i nvesti gati on woul d have reveal ed.”
Id., slip op. at 12. Had they nerely inquired, however, they would
have |earned of the causal connection between the decedent’s
i1l ness and his exposure to asbestos.

Wth respect to the survival claim this Court upheld the
award of summary judgnent to the defendants, based on limtations.
W observed that “[t]he discovery rule, including the inquiry
noti ce prong, has to be considered and applied in the context of
the facts of a particular case.” 1d., slip op. at 37. The Court
concl uded that the decedent’s “express know edge of nesothelioma
and asbest os exposure was sufficient to put the decedent on inquiry
notice in his lifetime.” 1Id. at 3; see also slip op. at 37. W
expl ai ned: “We reach this decision because, based on the state of

general know edge of occupational di seases and asbest os exposure in
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1997, a reasonable person with the decedent’s actual know edge
woul d have conducted an inquiry.” I1d., slip op. at 37-38. In our
view, “[a]ll of the facts necessary to nmake a claim were in
exi stence at the time of the diagnosis of nesotheliom, and a
reasonabl e i nqui ry woul d have di scl osed a cause of action.” 1Id. at
38.

Nevert hel ess, we reversed the award of sunmary judgnent as to
the wongful death clains of the wife and children, holding that
“express know edge of the diagnosis of nesothelioma alone was
insufficient to satisfy, as a matter of law, the inquiry notice
requirenent.” I1d., slip op. at 3; see also id. at 39. W reasoned
that “there [was] no evidence that the express know edge of the
[wfe] or that of the surviving children was nore than the
di agnosis of nesothelioma....” 1Id. In reaching our result, we
also said: “Significantly, not only is there no evidence that [the
wife] had express know edge of a causal connection between
mesot hel i oma and asbestos, there is no evidence that [she] had
express know edge that the decedent had been exposed to
asbestos....” I1d., slip op. at 10.

Witing for the Court, Judge Janes Eyl er expl ai ned:

Although appellant and the other beneficiaries had
express knowledge, no later than 1997, that the
decedent’s death was due to mesothelioma, we hold that
that knowledge alone is insufficient, as a matter of law,
to constitute inquiry notice. There i s no evidence that
appellant or the other beneficiaries had express

knowl edge of the decedent’s asbestos exposure prior to
| ate 2001. W reach this conclusion because, in our
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Vi ew, the know edge nust be such as to pronpt a
reasonabl e person to inquire as to a possi bl e connection
between the injury and causative factors. While
knowledge of injury or disease alone may be sufficient,
as a matter of law, to satisfy inquiry notice, ordinarily
it is not sufficient.

The direct evi dence of express know edge i n t he case
before us is that appellant and the other beneficiaries
knew only that the cause of death was nesot hel i oma, prior
to late 2001. As stated above, in a notion for sunmary
judgnent, the non-moving party, here appellant, gets the
benefit of all reasonable inferences. Consequently, we
are unwilling to infer, as a mtter of law that
appellant [i.e., the widow] knewthe decedent was exposed
to asbestos based on her relationship with the decedent
and having acconpanied the decedent to health care
provi ders. Similarly, we are unwilling to infer that
appellant had any knowledge as to the nature of
mesothelioma other than that it was a form of cancer.
Whether such an inference(s) should be drawn, i.e.,
whether appellant impliedly had such knowledge, or other
knowledge, is a question for the fact finder. If the
fact finder were to conclude that appellant had such
know edge sonetinme prior to 2001, either by drawing a
reasonabl e i nference fromthe testi nony as we knowit, or
by resolving a «credibility determnation against
appel l ant as to what she knew when, the cause of action
accrued as of that tine. Thus, because knowledge of
mesothelioma alone is insufficient for inquiry notice,
and on the record before us, it is a fact question as to
when appellant had greater knowledge, summary disposition
of the wrongful death claim was inappropriate.

Id., slip op. at 39-40 (Enphasis added).

Because the circuit court did not have the benefit of our
opinion in Benjamin, we shall neither affirmnor reverse the | ower
court’s disposition of the survival and wongful death clai ns based
on limtations. See MI. Rule 8-604(d). Instead, as to G ant, we
shal | vacate the summary judgnment and remand the case for further

proceedings, to enable the court to reconsider its limtations
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ruling in light of our decision in Benjamin.®

On remand, any analysis of the limtations issue mnmust take
into account the posture of the case. Maryl and Rule 2-501
establishes a two-part test for sunmary judgnent: the trial court
nmust deci de whether there is any genuine dispute as to nmateria
facts and, if not, whether either party is entitled to judgnent as
a matter of |law. Johnson v. Mayor and City Council of Baltimore
city, _____ M. |, No. 60, Septenmber Term 2004, slip op. at 4
(filed May 12, 2005); walk v. Hartford Cas. Ins. Co., 382 Md. 1, 14
(2004); Beatty v. Trailmaster Prods., Inc., 330 M. 726, 737-38
(1993). A material fact is one that will affect the outcone of the
case, depending upon how the factfinder resolves the dispute
Arroyo v. Bd. of Educ. of Howard County, 381 Ml. 646, 654 (2004);
King v. Bankerd, 303 M. 98, 111 (1985); Mandl v. Bailey, 159 M.
App. 64, 82 (2004). Moreover, the novant has the burden wth

respect to a summary judgnent notion. See Nerenberg v. RICA of

' W& observe that in Benjamin, slip op. at 18, we concl uded
“that, in order for a limtations defense to a survival claimto
bar a cause of action for wongful death, the applicable
limtations period nust expire before the decedent’s death.” If
Christiansen | earned he had |ung cancer in the Spring of 1998, as
appel | ees contend, he would have had until the Spring of 2001 to
file suit. Therefore, it would seem that, even under appellees
analysis, limtations did not expire prior to Christiansen’s death
in January of 2001.

Moreover, application of the discovery rule requires a
determ nation of the know edge possessed by the Decedent for
pur poses of the survival action. It also requires a separate
deternmination of the know edge possessed by the beneficiaries with
respect to the wongful death action.
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Southern Md., 131 M. App. 646, 660, cert. denied, 360 M. 275
(2000) .

Not ably, the Court of Appeals has cautioned: “The hearing on
a notion for summary judgnent is not to determ ne disputed facts
but to determ ne whether there are disputed facts.” Jones v. Mid-
Atl. Funding Co., 362 M. 661, 675-76 (2001). Mor eover, all
factual disputes, and reasonable inferences drawn fromthe facts,
are resolved in favor of the non-noving party. Jurgensen v. New
Phoenix, 380 M. 106, 114 (2004); Frederick Rd. Ltd. P’Ship v.
Brown & Sturm, 360 Md. 76, 94 (2000). 1In resolving the notion, the
trial court nmay not determne the credibility of witnesses. Impala
Platinum, Ltd. v. Impala Sales (U.S.A.), Inc., 283 M. 296, 326
(1978); Thacker v. City of Hyattsville, 135 M. App. 268, 286
(2000), cert. denied, 363 M. 206 (2001).

In this regard, we note that the circuit court placed
consi der abl e enphasis on the fact that the Decedent was | ong aware
of the general association between cigarette snoking and cancer.
Further, the circuit court adopted in its Opinion, as “undi sputed
facts,” some of the factual chronology set forth in appellees’
summary judgnment notion. To illustrate, appellees asserted in
t heir menorandum in part:

May 6, 1998. Because the x-ray was abnormal, Dr.

Shor of sky ordered a CAT scan of M. Christensen’ s |ungs.
The CAT scan definitively showed both a pl eural nass and
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a paratracheal adenopathy. SOF T 24.['1 M. Christensen

di scussed the test results with his doctor, who was “very

worried” that M. Christensen had cancer. SOF T 25

Based on his discussion with his doctor, Mr. Christensen

told his wife that he had cancer, which he believed was

caused by smoking. SOF § 26. This occurred nore than

three years before the Plaintiffs filed suit.
(Enmphasi s added) . That same passage appears as an undi sputed
finding of fact in the court’s Opinion. Thus, the court found that
the Decedent believed, as of My 6, 1998, that his cancer was
caused by snoki ng.

Appel l ees cited to a portion of Ms. Christensen’s deposition
testinmony to support their claim In that excerpt, appellees
claimed that Ms. Christensen said her husband | earned of the CAT
scan results on May 6, 1998, and that he told her at that time that
hi s cancer was caused by snpbking. However, the deposition excerpt
provided to us states only that Ms. Christensen said she was told
by her husband that he had cancer. She did not testify that he
also told her at that time that he believed the cancer was caused
by cigarette snoking.®

Mor eover, appellants vigorously di sputed appel |l ees’ avernent

as to know edge of causation, arguing that the Decedent’s own

testinmony conflicted with appellees’ contention. They pointed to

7 “SOF” is a shorthand reference to appell ees’ “Statenent of
Facts.”

8 | ndeed, we have not found any testinmony in the record that
supports the finding that Christensen told his wife at the tine of
his CAT scan in May 1998 that he knew or believed his cancer was
caused by snoki ng.
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the Decedent’s deposition testinony, in which he stated that he
quit snoking sonme twenty-two years before he was diagnosed with
| ung cancer, and that he never had even a single cigarette after
1976. Appellants also observed that the Decedent had expressly
testified that, given the nunber of years that had el apsed si nce he
| ast snoked, he did not realize when he first learned of his
illness that it m ght have been caused by snoking. Specifically,
Christensen testified at his deposition:
And certainly I had no idea that this cancer could
lie in wait until a year ago. | thought | had done the
t hi ngs that woul d stop the, quote, unquote, |ung problem
And by the way, they [i.e., the Project] never told
nme what the |ung probl em was.
(Enmphasi s added).

As we see it, the notion court was clearly erroneous in
finding as an undi sputed fact that the Decedent believed as early
as May 6, 1998, that his lung cancer was caused by his cigarette
snoki ng. As the case was heard on sumrary judgnent, the court was
not supposed to resolve disputed facts. Moreover, the court was
required to construe the facts and inferences in the |ight nost
favorable to appellants. The significance of the factual error
however, is a matter for the circuit court and the parties to
consider on remand, in light of all undisputed facts and the | egal

principles set forth in this opinion.

SUMMARY JUDGMENT VACATED AS TO GIANT FOOD
L.L.C.; SUMMARY JUDGMENT IN FAVOR OF ALL OTHER
APPELLEES REVERSED. CASE REMANDED TO THE
CIRCUIT COURT FOR BALTIMORE CITY FOR FURTHER
PROCEEDINGS. COSTS TO BE PAID BY APPELLEES.
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