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This appeal's primary contention affords an opportunity to

take a long |l ook at Brady v. Maryland, 373 U.S. 83, 83 S. . 1194,

10 L. Ed. 2d 215 (1963), and to explore several of its nore arcane
ram fications.

The appel lant, Peter Eli Adans, was convicted by a Baltinore
City jury, presided over by Judge Kaye Al lison, of 1) nmurder in the
first degree and 2) the use of a handgun in the conm ssion of a
crine of violence. On this appeal, he raises four questions:

1. Did the State unconstitutionally fail to reveal
excul patory evidence favorable to the defense in
viol ati on of Brady?

2. Did Judge Al lison erroneously fail to rei ssue a body
attachment for Lloyd Jarrett?

3. Did Judge Allison erroneously fail to strike the
forelady of the jury when it was reveal ed that she knew
a person in the vicinity of the courtroom who nmay have
had sone connection to the case?

4. D d Judge Allison erroneously admt into evidence a
tape-recorded statement in violation of Crawford v.
Washi ngton, 541 U. S. 36, 124 S. C. 1354, 158 L. Ed. 2d
177 (2004)7?

Brady v. Maryland

The appellant's major contention is that he was denied due
process of |law under the Fourteenth Anendnent when the State
unconstitutionally "suppressed evidence favorable to the accused”
in contravention of Brady. Al though the appellant's Brady
contention is badly flawed, it will serve as an excell ent teaching
vehi cl e by negative exanpl e.

The Brady holding itself had been foreshadowed by the three

earlier Suprenme Court decisions of 1) Money v. Hol ohan, 294 U. S.




103, 55 S. &. 340, 79 L. Ed. 791 (1935); 2) Alcorta v. Texas, 355

us 28 78 S . 103, 2 L. Ed. 9 (1957); and 3) Napue V.
IIlinois, 360 U S 264, 79 S. . 1173, 3 L. Ed. 2d 1217 (1959).

Mooney, Al corta, and Napue all dealt either with the know ng use of

perjured or false testinony by the State or with the failure of the
State to take pronpt corrective neasures once the use of false
testi nmony becane known to it. It was, however, the 1963 deci sion
in Brady that announced for the first tinme a general prosecutori al
duty to disclose exculpatory information. The core of the Brady
hol di ng was:
We now hol d that the suppression by the prosecution
of evi dence favorable to an accused upon request vi ol ates
due process where the evidence is material either to

guilt or to punishnment, irrespective of the good faith or
bad faith of the prosecution.

373 U.S. at 87 (enphasis supplied).
Al though Brady itself had appeared to condition the
entitlenment to exculpatory evidence on the defendant's having

requested it, the subsequent cases of United States v. Agurs, 427

US 97, 96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976), and United States

v. Bagley, 473 U S. 667, 105 S. C. 3375, 87 L. Ed. 2d 481 (1985),
effectively elimnated the request requi renent and i nposed upon t he
prosecution the duty of disclosure regardl ess of whether there had
been 1) a very specific request for certain types of information,
2) a nere generalized request for "all Brady material,” or 3) no

request at all.



We find the Strickland fornmul ati on of the Agurs test
for materiality sufficiently flexible to cover the "no
request, " "general request," and "specific request"” cases
of prosecutorial failure to disclose evidence favorable
to the accused.

United States v. Bagley, 473 U S. at 682.

It was also in United States v. Bagley that the Suprene Court

first made it clear that the Brady disclosure requirenent covered
hel pful inpeachnent evidence as well as directly exculpatory
evi dence on the nerits of guilt or innocence.
In Brady and Agurs, the prosecutor failed to
di scl ose excul patory evidence. |In the present case, the

prosecutor failed to disclose evidence that the defense
m ght have used to i npeach the Governnment's w t nesses by

showi ng bias or interest. |npeachnent evi dence, however,
as well as excul patory evidence, falls within the Brady
rul e. Such evidence is "evidence favorable to an

accused,"” so that, if disclosed and used effectively, it
may nmeke t he difference between conviction and acquittal.

473 U.S. at 676 (enphasis supplied).

The Bagl ey opinion also stated the standard for determ ning
when allegedly exculpatory evidence is material wthin the
contenpl ati on of Brady.

The evidence is material only if there is a reasonable

probability that, had the evi dence been disclosed to the

defense, the result of the proceedi ng wuld have been

different. A "reasonable probability" is a probability
sufficient to underni ne confidence in the outcone.

473 U. S. at 682 (enphasis supplied).

In Kyles v. Wiitley, 514 U S 419, 433, 115 S. . 1555, 131

L. BEd. 2d 490 (1995), the mmjority opinion of Justice Souter

summari zed these post-Brady refinenents.



In the third prom nent case on the way to current
Brady |law, United States v. Bagley, 473 U. S. 667, 105 S.
Ct. 3375, 87 L. Ed. 2d 481 (1985), the Court disavowed
any difference between exculpatory and inpeachnent
evidence for Brady purposes, and it abandoned the
distinction between the second and third Agurs
ci rcunstances, i.e., the "specific-request” and "general -
or no-request"” situations. Bagley held that regardl ess

of request, favorable evidence is material, and
constitutional error results fromits suppression by the
governnent, "if there is a reasonable probability that,

had the evidence been disclosed to the defense, the
result of the proceedi ng would have been different."

(Enmphasi s supplied).

Kyles v. Whitley further finetuned the test for materiality.

Bagley's touchstone of materiality is a "reasonable
probability" of a different result, and the adjective is
i nport ant. The question is not whether the defendant
would nore likely than not have received a different
verdict with the evidence, but whether in its absence he
received a fair trial, understood as atrial resultingin
a verdict worthy of confidence. A "reasonabl e
probability" of a different result is accordingly shown
when t he governnent's evidentiary suppressi on "underm nes
confidence in the outcone of the trial."

514 U. S. at 434 (enphasis supplied).
The nost recent reaffirmation of Brady |aw by the Suprene

Court cane in Strickler v. Greene, 527 U S. 263, 280, 119 S. C.

1936, 144 L. Ed. 2d 286 (1999).

W have since held that the duty to disclose such
evidence is applicable even though there has been no
request by the accused and that the duty enconpasses
i npeachnent evidence as well as excul patory evidence.
Such evidence is material "if there is a reasonable
probability that, had the evi dence been di scl osed to the
defense, the result of the proceeding would have been
different."

(Enmphasi s supplied).



Al t hough the Suprene Court's decision in Brady was in review

of the decision of the Maryl and Court of Appeals in Brady v. State,

226 Md. 422, 174 A 2d 167 (1961), and al though Maryland on three
subsequent occasions routinely applied Brady law in State v.

Tichnell, 306 M. 428, 462-63, 509 A 2d 1179 (1986); Bl oodsworth v.

State, 307 M. 164, 171-75, 512 A 3d 1056 (1986); and State v.
Thomas, 325 Md. 160, 190, 599 A 2d 1171 (1992), Maryland's first
truly definitive analysis of Brady |aw was the opinion of Judge

Raker in Ware v. State, 348 Md. 19, 37-48, 702 A 2d 699 (1997).

Two subsequent opi nions by the Court of Appeals al so di scussed

and applied Brady law. WIson v. State, 363 Md. 333, 346, 768 A 2d

675 (2001), focused on the failure of the State to disclose
evi dence of a deal or agreenent with a witness as the suppression
of solid inpeachnent evidence bearing on the wtness's credibility.

| npeachnment evidence, as well as excul patory
evi dence, is "evidence favorable to an accused.”

The failure to disclose evidence relating to any
understandi ng or agreenent with a key witness as to a
future prosecution, in particular, violates due process,
because such evidence is relevant to  witness's
credibility.

(Enmphasi s supplied).
In Conyers v. State, 367 Mi. 571, 597-98, 790 A 2d 15 (2002),

the Brady violation simlarly consisted of the failure of the State
to di scl ose i npeachnent evi dence affecting awitness's credibility.

| npeachnent  evi dence, as  well as excul patory
evidence, is "evidence favorable to an accused."”




The failure to disclose evidence relating to any
understanding or agreement with a key witness as to a
future prosecution, in particular, violates due process,
because such evidence is relevant to wtness's
credibility. The Suprene Court explained in Gglio [vV.
United States] that, when the government depends al nost
entirely on the testinony of a key witness to establish
its prima facie case and the witness's credibility,
therefore, is an inportant issue, "evidence of any
understanding or agreenent as to a future prosecution
woul d be relevant to his credibility ...."

(Enmphasi s supplied).

This Court thoroughly mapped the contours of Brady in DelLuca

v. State, 78 Md. App. 395, 423-36, 553 A 2d 730 (1989) and WIlians
v. State, 152 Md. App. 200, 831 A 2d 501 (2003). See also Stewart
v. State, 104 Md. App. 273, 286-88, 655 A 2d 1345 (1995) and Jones
v. State, 132 Mi. App. 657, 672-75, 753 A.2d 587 (2000).
The Three Key Criteria

Brady | aw establishes three key criteria, each one of which
must be satisfied to prove an unconstitutional suppression of
excul patory evi dence. The criteria were catal ogued by Justice

Stevens in Strickler v. G eene, 527 U S. at 281-82:

There are three conponents of a true Brady violation
The evidence at issue nust be favorable to the accused,
either because it is exculpatory, or because it 1is
i npeachi ng; that evidence nust have been suppressed by
the State, either wllfully or inadvertently; and
prejudi ce nmust have ensued.

(Enmphasi s supplied). That tripartite test has been one of
unfailing utility in Maryland. Two years before the Suprenme Court

did soin Strickler v. Geene, Judge Raker, in Ware v. State, 348




Ml. at 38, had already distilled the three-pronged nature of the

i ssue fromthe nore ranbling discussionin United States v. Bagl ey.

To establish a Brady violation, the defendant nust
establish (1) that the prosecutor suppressed or wthheld
evidence that is (2) favorable to the defense--either
because it is exculpatory, provides a basis for
mtigation of sentence, or because it provides grounds
for inpeaching a witness—and (3) that the suppressed
evidence is material. United States v. Bagley, 473 U. S
at 674-78.

(Enmphasi s supplied).
The Court of Appeals repeated Ware's fornul ati on of the three-

pronged test verbatimin WIlson v. State, 363 Ml. at 345, and

Conyers v. State, 367 M. at 597. This Court followed suit in

Wllians v. State, 152 Md. App. at 220.

Applying those criteria to the case at hand, the appellant's
claim to have suffered a Brady violation depends on his
est abl i shing each of the three preconditions:

1. that the evidence that Leon WIkerson had a

subj ective expectation of |eniency would actually have

hel ped the defense;

2. that, as of the tine of the appellant's trial,

evidence of WIlkerson's subjective expectation of

| eni ency was known to the State but not to the appell ant

and was, therefore, suppressed; and

3. that, had the evi dence of W1 kerson's expectation of

| eni ency been known by the appellant, there is a

substanti al possibility that the trial outcone woul d have

been different.

By way of further reduction, the evidence in issue nust have
been:

1. HELPFUL,



2. SUPPRESSED, and

3. MATERIAL.
Those three criteria give us the analytic franmework against

which to neasure the appellant's primary contention.

A Shift in Doctrinal Predicates
From Newly Discovered Evidence to a Brady Violation

Before turning to the first of the criteria, that of whether
the evidence in question wuld actually have been hel pful to the
defense had it been known, we should first clear away both sone
doctrinal and factual clutter. The key issue, al beit key, has been
only haltingly asserted.

In terns of the evolution of the contention, the appellant's
trial concluded on May 23, 2002, when the jury returned verdicts of
guilty of first-degree nurder and the use of a handgun in a crine
of violence. The appellant pronptly filed a Motion for New Tri al
on May 31, alleging what are now the second and third contentions
on this appeal. On Novenber 19, the appellant filed an Amended
Motion for New Trial, raising for the first time the allegedly
new y di scovered evidence that "Leon WI kerson, the only eyew t ness
in this matter called by the State to testify against the
defendant, had an informal wunderstanding with the State for
leniency in his pending felony narcotics cases and his pending
viol ati on of probation case.” There was still no nention of Brady

v. Maryl and.




Judge Al lison convened a hearing on the Anended Motion for New
Trial on Novenber 21. Extensive argunent, based on a convol uted
tangl e of procedural events, was nade by counsel for both sides.
Deep into the argunent of appellant's counsel on the subject of
new y di scovered evidence, the specter of Brady first arose:

| also believe I'Il be able to introduce testinony to

show that M. WI kerson was the one who initiated com ng

forward to the State seeking a pl ea agreenent. And under

t he February 2000 case that | provided to you of [Conyers

v. State], even the act of going and soliciting a deal
becones Brady nmterial .

(Enmphasi s supplied).

Still operating within the context of Maryland Rul e 4-331(c)
and its limtation that "nerely inpeaching evidence" wll not
qual i fy as new y di scovered evi dence, Judge Al lison probed for that
argunment's ultimte significance. Def ense counsel, out of
necessity, then switched the ground for the newtrial notion from
one based on newly discovered evidence to one based on a Brady
violation. Judge Allison nade an appropriate observati on.

THE COURT: Al right. The next question | have,

M. Cole, is assunming after all the dust settles, after

all the witnesses testify, after we have this mni trial

t hat your version of the facts i s borne out, how -and you

have told nme that you are proceedi ng under Rule 4-331(c)

as to newy discovered evidence—howis this not nerely
i npeachi ng evi dence?

MR COLE: ... [I]n Wlson v. State, which is March
9th 2001, whenever a plea agreenent either formal or
informal is suppressed within the neaning of Brady,
meaning in this case that Lynn Stewart never nade anyone
awar e of what the understanding was with M. WI kerson,
suppression of any type of understanding formal or
informal is a Brady violation.

-9-



And at this stage of where we are here in this
proceeding, it's not only proper subject of review for
post conviction proceedings, but it's also a proper
subject of review for a notion for a newtrial, when it
can be shown that evidence favorable to the Def endant was
suppressed during the course, or prior to, trial actually

starting.

THE COURT: But vou didn't file as to that in a
tinely manner.

(Enphasi s supplied).

Judge Allison pointed out that a Brady issue had not been
rai sed, but generously gave the appellant |eave to file an anmended
new trial notion. She continued the hearing to a |ater date.

| know that this is a pet peeve of mne, but this
proceeding is exactly why this is pet peeve of mne.
Rul e 4-331A states, "a notion filed under this rule shall
be in witing and shall state in detail the grounds upon
which it is based.” That has not been done in this case
and you are asking ne essentially to conduct a mni trial
here on what are very broad all egati ons under Paragraph
3A of the anmended notion for a new trial.

Now, | have permtted you to orally amend that to
bring it under 331(c) which is newy di scovered evi dence.
But now you're telling ne that this is really sone
anal ganat i on of new y di scover ed evi dence and
prosecutorial m sconduct.

| am not having this mni trial. If you wish to
have a hearing on this vou're going to have to conply
wth the rule which is to set out in detail the grounds
upon which this proceeding is going to hearing.

(Enmphasi s supplied).

On Decenber 19, the appellant filed his Second Anended Mti on
for New Trial, which formally raised the Brady issue and canme on
for a hearing on January 21, 2003. The key contention has now

beconme an al |l egation of a Brady violation, raised in the context of

-10-



a Motion for New Trial based on newly discovered evidence. Judge
Allison filed a witten Order, denying the Second Amended Mdtion
for New Trial, on July 30, 2004. Acconpanying the Order was an
ei ght - page Menorandum containing both her |legal analysis and

nuner ous findings of fact.

Leon Wilkerson As a "Turncoat"” Witness
And a Consequential Hearsay Declarant

The evidence that the appellant now clains to have been
potentially hel pful would have been evidence with which to attack
the veracity of the key State's witness, Leon WI kerson. Between
4:55 P.M and 5:14 P.M on Novenber 14, 2001, in the office of
Detective Sergeant John Barrick of the Baltinmore City Police
Departnment Homicide Unit, Leon WIkerson gave a statenent to
Detective Joe Phelps, in the presence of Detective Tom Martin,
about the Adans case. The statenment was tape-recorded as it was
gi ven. The recording was subsequently transcribed by Myrna C.
M| burn, of the Admnistrative Unit of the Crimnal Investigation
Di vi sion, on Decenber 17, 2001. The transcript ran to ten pages.

In that tape-recorded statenent, W] kerson described the
ci rcunst ances surrounding a fatal shooting that occurred on the
evening of Decenber 16, 1998, three years earlier. He
unequi vocal |y identified Adans, a known acquai ntance of his, as the
shooter. He further described how Adans, after the shooting, "ran
down Al hanbra" Avenue, "down through the alley,” and "to ny baby's

not her' s house" at 5206 Craig Avenue.

-11-



In his trial testinmony on May 21, 2002, six nonths |ater,
W kerson repudi ated that identification of Adans as the shooter.
He testified that he could not identify the shooter because the
shooter was wearing a mask. The State responded by invoki ng Nance
v. State, 331 Md. 549, 629 A 2d 633 (1993), and Maryland Rule 5-
802.1(a), which on July 1, 1994 essentially codified the hol di ng of
Nance.® Rule 5-802.1(a) provides, in pertinent part:
The following statenents previously nmade by a
wi tness who testifies at the trial or hearing and who is

subj ect to cross-exam nati on concerning the statenent are
not excluded by the hearsay rule:

(a) A statenment that is inconsistent with the
declarant's testinmony, if the statenment was ... (3)
recorded in substantially verbatim fashion by .
el ectroni ¢ neans cont enpor aneously wi th t he maki ng of the
statement .

(Enmphasi s supplied). Judge Allison granted the State's notion and
the tape recording of Wl kerson's Novenber 14, 2001, statenent to

the police was played before the jury as substantive evi dence.

!Nance was a watershed decision, undertaking, for the first
time in Maryland law, to deal with the problem of the "turncoat"”
W t ness. Al beit circunscribed by various guarantees of
trustwort hiness, earlier inconsistent out-of-court decl arations by
the "turncoat” wtness could, after Nance, be received as
substantive evidence. The inpact of the Nance decision was
described by this Court in Makell v. State, 104 MJ. App. 334, 357,
656 A. 2d 348 (1995):

Nance was a broad decision. The Nance Court was
consciously aware of its w de-ranging repercussions.
Nance was a bold and express departure from the status
quo. Maryl and abandoned its position as "one of only a
handful of states to adhere to the orthodox rule barring
use of prior inconsistent statements as probative
evi dence. "

-12-



Leon Wlkerson's critical change in position nmade him a
classic exenplar of the "turncoat" witness. Such a change in
position is a not uncommon trial phenonenon, analyzed at length in

Nance, 331 MI. at 564-69, and illustrated by Makell v. State, 104

Ml. App. 334, 338, 656 A 2d 348 (1995):

The WIly Ferguson who showed up at the trial
however, was far different fromthe WIlly Ferguson who
had assisted first the police and then the grand jury in
the course of their investigations. W may never know

why.

(Enmphasi s supplied). See also Charles MCorm ck, "The Turncoat
Wtness: Previous Statenent as Substantive Evidence," 25 Tex. L
Rev. 573 (1947).

Wiy Leon W1 kerson changed his position between Novenber 14
and May 21 is, of course, not controlling. It is the change itself

that triggers the rule of Nance and of Rule 5-802.1(a). In this

regard, we further observed in Makell v. State, 104 M. App. at

345:

Nei t her t he Nance opi ni on specifically nor the mai nstream
of Anmerican |aw that Nance deliberately joined care one
whit why the testinonial inconstancy conmes about. It may
be through fear or intimdation. It may be for |ove or
af fection. It may be for cold hard cash. It may be
because of | oss of nenory, partial or total, genuine or
perjurious, as a result of drugs, alcohol, ammesia,
senility, nmental retardation, the nere passage of tine,
or for any other reason. It may be out of sheer
perversity. It may be for no reason at all. It may be
for reasons unknown. The law s only concernis w th what
happens in this regard, not with why it happens.

(Enmphasis in original).

-13-



Al though Rule 5-802.1's provision that such a statenment is
"not excluded by the hearsay rule" does not expressly spell out
whet her the non-exclusion is based on the fact 1) that the
statenent is non-hearsay or 2) that the statenent qualifies as an
exception to the hearsay rule, the caselaw dispels any analytic
anbiguity in that regard. In Nance itself, Judge McAuliffe nmade it
clear that the earlier inconsistent statenents of the "turncoat"
wi t nesses were indisputably hearsay:
The witnesses' ... statenment to police ... were
hearsay. That is, they were statenents, other than one

made by the declarant while testifying at trial, offered
in evidence to prove the truth of the matter asserted.

331 M. at 559 (enphasis supplied). G ven, however, the
satisfaction of the qualifying conditions, now spelled out by Rule
5-802.1(a), statenents, such as the one by Wl kerson in this case,
are admtted as substantive evidence "as an exception to the rule
agai nst hearsay":
If there are separate circunstances providing the
requisite indicia of trustworthiness concerning the
truthfulness of the out-of-court statenents, such

statenents may be adnitted substantively as an exception
to the rul e agai nst hearsay.

331 M. at 560 (enphasis supplied). See also Stewart v. State, 342

Md. 230, 236-37, 674 A 2d 944 (1996); Sheppard v. State, 102 M.

App. 571, 576, 650 A 2d 1362 (1994) ("At retrial, the defense wll

be permtted to offer the prior inconsistent statenents, as

exceptions to the rule against hearsay, for their substantive

content.") (Enphasis supplied). In Lynn MLain, Maryl and Evi dence

-14-



(2d ed. 2001), 8 801(1):i, p. 67 n.9, Professor MLain observes,
with respect to the varieties of prior inconsistent statenents
dealt with by Rule 5-802.1(a):

Under the M. Rules, these statenents are hearsay, but
fall within exceptions to the hearsay rule.

(Enmphasi s supplied).

As we nowtry to pinpoint the appellant's precise Brady cl aim
it isinportant to note that Leon W kerson's damagi ng i ncul patory
evi dence agai nst the appellant consisted not of Wlkerson's trial
testimony on May 21, 2002, but of WI kerson's hearsay decl aration
to Detective Phel ps on Novenber 14, 2001. The type of evidence
that mght have been helpful to the appellant and within the
coverage of Brady, therefore, woul d have been not those things that
m ght have i npeached W1l kerson's testinonial credibility on May 21,
2002, but only those things that m ght have di scredited his hearsay
decl aration of Novenber 14, 2001. The only sensible strategy woul d
have been for the appellant to attenpt to discredit WI kerson the
cooperative declarant, not WI kerson the "turncoat" w tness.

The appel | ant nonetheless has indiscrimnately thrown
everything up against the wall to see what may stick. Qur first
job, therefore, must be one of sorting what would have been a
hel pf ul line of attack from what would have been a
count er producti ve boonmerang. That commits us to an intimdating

factual tangle.

-15-



The Facts:
A Tangled Web

It is invariably a tell-tale sign of a troubled case that it
depends on the testinony of too nmany w t nesses descri bing too many
things. This, to a fare-thee-well, is such a case. It is hard to
keep novi ng t hrough t he heavy under brush of intertw ned and tangl ed
detail. Involved are three separate prosecutions.

A. The Adams Case

The appellant's trial we wll call the Adans case. The
prosecutor of the Adans case was Baltinore City Assistant State's
Attorney Frank Rangoussis. M. Rangoussis was not involved in any
way in either of the other two prosecutions that will be di scussed.
The Adans case went to trial before Judge Allisonin Baltinore City
on May 20, 2002, and lasted for four trial days. Leon WIkerson
testified on May 21. The guilty verdict was returned on May 23.
B. The Wilkerson Case

The appellant's Brady claim is that the State suppressed
evidence that mght have enabled him either 1) to inpeach
Wl kerson's testinonial credibility or 2) to discredit WI kerson's
hear say decl arati on by show ng that W I kerson had several narcotics
charges pending against him and that he expected to curry favor
with the State by testifying against the appellant or otherw se

cooperating wth the State.

-16-



W | kerson had been indicted by the Baltinore City Gand Jury
on May 21, 2001, on two counts charging the possession of narcotics
with the intent to distribute and on various other rel ated counts.
He posted bail on those charges and was released from custody.
W kerson was again indicted by the Baltinore Cty Gand Jury on
Cct ober 16, 2001, on two additional charges of the possession of
narcotics with the intent to distribute. He was held w thout bail
on those charges. WI kerson was al so apparently facing charges for
having violated probation that had been inposed on an earlier
occasi on. The prosecutor of all of the WIkerson cases was
Baltinore City Assistant State's Attorney Melissa Copel and.
W | kerson's defense attorney was Dani el Marcus.

Wl kerson was initially scheduled for trial in Baltinore City
before Judge WIlliam D. Quarles on March 13, 2002. Ms. Copel and
obtained a postponenent of the trial, ultimately from the
adm ni strative judge, when she explained that WIkerson was in
protective custody in Harford County and had not been transported
to Baltinore Gty for trial.

W kerson's cases ultimately cane to trial before Judge Joseph
P. MCurdy, Jr., on June 19, 2002. W I kerson entered guilty pleas,
and Ms. Copel and agreed to a sentence of "time served," which had

amounted to one year.
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C. The Poole Case

At approxinmately the tinme that the Adanms and W/ kerson cases
were pending, there was also floating around the Baltinore City
State's Attorney's Ofice an unrel ated case for the June 11, 2001
murder of Brian Johnson. In three separate trials, three
defendants were ultimately convicted of that nurder: Eric Poole,
Carl Harrison, and Charles Haom?2? W wll refer to these trials
collectively as "the Poole case." The prosecutor initially
assigned to the Poole case was Baltinmore City Assistant State's
Attorney Lynn K. Stewart. Wen Ms. Stewart was sworn in as a judge
of the Grcuit Court for Baltinore Cty on January 22, 2002,

Baltinmore City Assistant State's Attorney Cynthia Jones took over

the prosecution of the Poole case. In all three trials, Leon
Wl kerson, who mght well have been an acconplice, was a
cooperative and effective witness for the State. He was not

hi nsel f prosecuted for the nurder or for any attendant crine.

2Pool e's conviction for first-degree nurder was affirmed by
this Court in an unreported opinion by Judge Deborah Eyler, filed
on Cctober 3, 2003 (No. 2072, Septenber Term 2002). Harrison's
conviction for first-degree nmurder was affirmed in an unreported
opi nion by Judge Sharer, filed on February 11, 2004 (No. 2148,
Sept enber Term 2002).
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Il. HELPFULNESS

Helpful Impeaching Evidence Necessarily Implies
That Successful Impeachment Would Have Been Helpful

O the three key Brady criteria, the nost problematic in this
case is the question of whether the evidence that was allegedly
suppressed would, had it been known, have been helpful to the

defense. The appellant is perplexingly vague about precisely what
evidence in this regard he is talking about. He is equally vague
about precisely howthat evidence, whatever it nay have been, woul d
have been hel pful to him Helpful to do what?

To be sure, the appel |l ant argues that evi dence was suppressed
that m ght have assisted himin challenging the veracity of Leon
W kerson, the "turncoat" w tness. Wuld such evidence, however,
have been hel pful to the appellant's cause, or mght it have been
hurtful? It all depends. But first a word about the hel pful ness
prong itself.

In the archetypal case of Brady v. Mryland itself,

excul patory evidence that an acconplice had confessed to having
been the triggerman i n the murder for which Brady was convi ct ed was
unquesti onably suppressed. Even if the full content of the
suppressed confession had been before he jury, however, it would
not in any way have dimnished Brady's guilt. It well mght have
helped him on the other hand, to avoid the death penalty.

Accordingly, the Suprenme Court affirnmed the decision of the
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Maryl and Court of Appeals in Brady v. State, 226 M. 422, 174 A 2d

167 (1961), to renmand for resentenci ng because of the suppression,
but to |eave the guilty verdict itself undisturbed. 373 U S. at
90. As to it, the evidence would not have been hel pful.

United States v. Bagley, 473 U S. at 675, sunmarized Brady's

surgi cal distinction between 1) an i ssue whereon the revel ati on of
t he suppressed evidence m ght have been hel pful and 2) an issue
wher eon t he suppression woul d not have nade any difference:

The evidence suppressed in Brady would have been
adm ssible only on the i ssue of puni shnent and not on the
issue of quilt, and therefore could have affected only
Brady's sentence and not his conviction. Accordingly,
the Court affirnmed the lower court's restriction of
Brady's new trial to the issue of punishnent.

(Enmphasi s supplied).

Bagley itself is a goodillustration of the principle that the
suppression of evidence wll not per se constitute a Brady
violation unless the revelation of the suppressed evidence woul d
actually have hel ped the defendant. Bagley was tried for both
narcotics violations and violations of the firearns |law. He was
convicted of the narcotics charges but found not guilty on the
firearns charges.

The prosecution was found to have suppressed evidence that
could have inpeached the testinmonial credibility of "the
Government's two principal witnesses at the trial." Al though the
prosecution had initially represented that the two wi tnesses had

been of fered no i nducenents to testify, it was |later reveal ed t hat
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each wi tness had signed a "Contract for Purchase of Information and
Payment of Lunp Sum Therefor” and that each witness ultimately
recei ved a paynent of $300.

It was noted by the trial judge, however, that "[a] nost all of
the testinony of both wtnesses was devoted to the firearns
charges,” of which Bagley was acquitted. On those charges, he
sel f-evidently needed no further help. On the narcotics charges,
by contrast, the testinony of the two witnesses "was relatively
very brief" and actually tended to be hel pful to Bagley. |ndeed,
def ense counsel "did not seek to discredit their testinony" about
the narcotics. 473 U. S. at 673. The district court had pointed
out that as to the only charges that still mttered, the
i npeachnent of the wtnesses, therefore, would not have been
hel pful .

The answers of O Connor and Mtchell to this line of

cross-exam nation tended to be favorable to respondent.

Thus, the clained inpeachnment evidence would not have

been hel pful to respondent and would not have affected
the outcome of the trial

473 U. S. at 673 (enphasis supplied).
Judge Raker discussed this required conponent of a Brady

violation in Ware v. State, 348 Ml. at 40, "[T]he defendant nust

prove that the evidence is favorable to the accused."” Judge

Harrell simlarly observed in Conyers v. State, 367 Ml. at 606, "To
succeed on a Brady claim Petitioner also nust establish that the

suppressed evidence was favorable to his defense.”
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An lllusive and Chameleon-like Contention

We turn to the question of whether the allegedly suppressed
evidence in this case coul d have been hel pful to the defense. Qur
initial problemis that it is inpossible to decide whether the
evi dence the appellant cites, even assuming it arguendo to have
been suppressed, would have been helpful to him until we know
preci sely what he was hoping to do with it. W know, to be sure,
that he wanted to attack the veracity of Leon WI kerson as a source
of inculpatory information. W know that that attack consisted of
an attenpt to showthat Leon WI kerson had sonme basis for believing
that it would be to his advantage to help the State convict the
appel l ant, thereby showi ng a bias on his part. But which veracity
on which occasion was to be attacked? Wat the appellant stil

fails to nake clear i s whet her he wanted

A. TO IMPEACH THE TESTIMONIAL CREDIBILITY OF LEON
WILKERSON ON MAY 21, 2002; or

B. TO DISCREDIT THE HEARSAY DECLARATION OF LEON
WILKERSON ON NOVEMBER 14, 2001.

The appel |l ant cannot have both. On the key question of who
fired the fatal shots, Wl kerson's two utterances are dianetrically
opposed. The respective veracities are in an inverse proportionto
each other. The greater the veracity of the My 21, 2002,
testinmony, the | ess veracious the hearsay declaration of Novenber
14, 2001. The less the veracity of the May 21, 2002, testinony,

the nore veracious the hearsay declaration of Novenmber 14, 2001.
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The sane attack will not be efficacious as to both targets, but the
appel l ant adamantly refuses to pick his target. W are left with
no alternative but to pose each target, in turn, as the predicate
for this appeal and then to analyze, as to each, whether a
successful attack on Leon W/l kerson's particular veracity on that
particul ar occasi on woul d have been hel pful to the defense.
A. Impeaching Wilkerson as a Trial Witness

A successful inpeachnent of the testinonial credibility of
Leon W/ kerson on May 21, 2002, would not, we hold, have been
hel pful to the defense. W I kerson was the only eyewitness to the
murder. Hi's sworn testinony that he saw the shooting but coul d not
identify the appellant as the shooter was of critical inportanceto
t he defense case. Wth the jury's only realistic choice being
bet ween accepting 1) Wlkerson's trial testinony of May 21, 2002,
that he could not identify the shooter; and 2) W1 kerson's hearsay
decl aration of Novenber 14, 2001, that the appellant was the
shooter, the defense needed the jury to go with his trial

t esti nony.

A1,
It Was the State, Not the Defense,
That Needed to Impeach Wilkerson's Trial Testimony

It was the State, not the defense, that desperately sought to
i npeach Wl kerson's trial testinony. It ultimtely did so, to the
appellant's strategic detrinent, by introducing WIkerson's prior

i nconsi stent statenent, given to the police in Novenber of 2001.
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It clearly would not have been helpful to the defense to have
i npeached nore effectively Leon Wl kerson's testinonial credibility
on May 21, 2002. For testinonial inpeachnent purposes, the
evi dence does not pass the "hel pful" test.

Both the value 1) of Leon Wl kerson's trial testinony for, not
agai nst, the defense; and 2) of Leon WIkerson's notive for
testifying as he did were vividly made clear by two letters that he
wote to the appellant, both of which had been turned over to the
State by the defense and were introduced into evidence by the
State. In the first letter, WIlkerson wote to the appellant:

You or nobody el se ever have to worry about ne taking the

stand and telling. | wll never go against the code and

that's everything |I love. Trust nme and take ny word on

it. They don't have anything on you .... You wll never

have to worry about ne testifying. That's agai nst mny
code. You don't have nothing to worry about.

(Enmphasi s supplied).
The second letter fromLeon W1 kerson to the appel | ant st at ed,
in pertinent part:

This is the bad news. They is nmaking nme take the
stand. The good news is they question ne agai n about the
bullshit and this is what | said .... | saw a person
wal ki ng down fromlvanhoe with a gun, snowsuit, mask, and
dreads. They ask nme did | see any faces. | told themno
and | wasn't sure who it was. Then | told them it
coul d've been anybody around there because its about 5
people with dreads .... After the shooting you was there
in the roomwith Tia with your boxer shorts and T-shirt
on. Feel ne. It was no way you could ve done all this
in that short tine.

(Enmphasi s supplied).

- 24-



Wl kerson closed his letter to the appellant with the
reassur ance:
Don't worry, my nigga. | was never going to take
the stand on you in the first place. |'mgoing to nmake
it ny business that you see the streets.

(Enmphasi s supplied). That would hardly be a testinonia
performance that the State woul d appl aud and consequently reward.
That would hardly be a testinonial performance, noreover, that
Wl kerson would even believe the State would reward. The
appellant still does not identify precisely what it is that he
clains WI kerson actually did because he had been i nduced to do it.

It was the Assistant State's Attorney who introduced both of
these letters, as State's Exhibits Four and Five, as part of the
State's successful inpeachnent of Leon Wl kerson's trial testinony.
As aresult, the State was permtted to i ntroduce his earlier tape-
recorded statenent to the police as substantive evidence. The

successful utilization of Nance v. State, supra, and Maryl and Rul e

5-802.1(a) is not only testinonial inpeachnent, it is testinonial
| mpeachnment plus. You not only negate hurtful evidence; you get to
substitute for it hel pful evidence.

This was a testinonial inpeachnment that was self-evidently
hel pful to the State. The appell ant woul d have been better off if
t hat inpeachnent had never taken place and the tape recording of
W kerson's Novenber 14, 2001 statenment to the police had never

come into evidence. How the appellant could have been hel ped by
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any further inpeachnment of Leon Wl kerson as a trial witness is

i nconcei vabl e.

A2
An Inducement Must Actually Induce Something

If, hypothetically, a prosecutor sonmewhere were to offer a
critical witness the nost irresistible inducenent to testify for
the State that the mind of man could imagine, but the wtness,
heroi cally, resisted such tenptation, there mght be a potenti al
Brady violation in the mind, or in the heart, of the prosecutor,
but there would be no Brady violation within the contenplation of
the United States Constitution. The nost beguiling of seductions
I s beyond the pale of Brady, if it fails to seduce. The siren song
of an enchantress is beyond the pale of Brady, if it fails to
enchant. The wiles of Svengali are beyond the pale of Brady, if
they fall on resolutely chaste ears.

The entire theory of inpeaching credibility by showing a
testinonial bias or interest is based upon the notion of a quid pro
quo. It is not enough that the inducenent be offered (or believed
to have been offered); an inducenent nust be acted upon for it to
have affected the testinony and, therefore, the verdict. The quid
is that the witness will cooperate with the State by testifying in
a way that will help the State. The quo is that the State wll
then reward t hat hel pful performance with sone favorabl e treatnent,

such as a noney paynent, imunity, a |esser sentence, etc.
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There is in this case axi omatic proof that Leon WI kerson did
not testify pursuant to any deal, real or inagined, with the State.

The deal would have been one of l|eniency for WIlkerson at his
subsequent narcotics trial in exchange for his testi nony against t he

appellant. |[If that were the contract, the overarching reality is
that WI kerson never perforned what woul d have been his part of the
bargain. H's testinony identifying the appellant as the shooter
was expected to have been a critical part of the State's case

Wl kerson, to the State's di smay, repudi ated his earlier statenent
to the police and testified that he was unable to nake the

identification. But for Nance v. State and Rule 5-802.1(a), his

"turncoat" performance could have been fatal to the State's case.
It is absurd to suggest that the State |later rewarded himfor such
a mserable failure to perform

In his argunment to Judge Allison at the January 21, 2003
hearing, M. Rangoussis, the prosecutor of this Adans case,
forcefully stated why he woul d never have rewarded Leon W/ kerson

for testifying as he did.

Let nme just say very clearly. |I'mthe prosecutor.
| don't want ny witnesses— 1 don't want to be i npeaching
ny omn wtnesses with their prior statenents. | would

rather have nmy witnesses testify consistently.

[1]f I was involved in WIlkerson's case in any
fashion, | would have told the prosecutor, "No, he didn't
cooperate.” | would have told Copel and, "No, he did not
cooperate. He recanted and as far as |' m concerned, he
didn't tell the truth." Now, | didn't do that. | had no

contact with her because | didn't care what she did on
t hose drug char ges.
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No prosecutor in [his] right mndis going to offer
a tine served binding plea on a recanting w tness.

(Enmphasi s supplied).

If WIkerson, noreover, only thought that he had an
understanding with the State, it is inconceivable that he would so
recklessly, and to his own certain detrinment, have breached it.

Wthout the quid, there is no quo. There is an Alice in Wnderl and

quality to this entire line of argunent. Even assuming an
i nducenent, argquendo, to have existed, it did not induce Leon
W | kerson to testify for the State. To suggest that any |ater
| eni ency shown toward Leon W I kerson was his reward for havi ng been
a "turncoat" witness is absurd.

At this point in our analysis, therefore, all evidence and all
argurments offered to show that Leon WI kerson was sonmehow i nduced
to testify as a witness for the State on My 21, 2002, becone
immaterial. Qur only remaining concern will be with that evidence
and t hose argunents offered to showthat Leon WI kerson was sonehow
i nduced to nmake a statenent to the police on Novenber 14, 2001
Except to the limted extent to which an earlier cause may be
inferred from a later effect, nost of the events that occurred
bet ween Novenber 14, 2001 and May 21, 2002 are self-evidently
immaterial as effective catalysts for Leon W1 kerson's behavi or on
Novenber 14, 2001. Subsequent events cannot rewite or affect the

past .
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B. Discrediting Wilkerson As a Hearsay Declarant

Al t hough the appellant tal ks the tal k of suppressed evi dence,
had it been known, that would have helped him to inpeach the
testinmonial credibility of Leon Wl kerson, in the |ast anal ysis he
does not wal k the wal k. In both brief and oral argunent, his
thesis is suffused with the Brady |aw |anguage of i npeaching
testinmonial credibility by evidence that, had it not been
suppressed, would have shown a special interest on the part of
Wl kerson to testify in favor of the State.

What energes from a closer analysis, however, is that the
appel l ant had neither reason nor desire to inpeach the trial
testi nony of Leon Wl kerson. The thing that hurt the appellant at
trial was the hearsay declaration of Leon WIkerson, the tape-
recorded statenent that he gave to the police on Novenber 14, 2001.
Al beit using Brady |aw |anguage of inpeaching the testinonial
credibility of a witness, what the appellant is really trying to
do, without saying so in so many words, is to discredit a hearsay
decl arati on.

Once we adjust our focus to this analytically distinct and
much narrower issue, possibly one of first inpression for Brady
| aw, at | east one and possibly two flaws appear in the appellant's
argunment. The possible flawis a matter of law. The certain flaw

is a matter of fact.
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B1.
We Will Not Expand the Coverage of Brady

We | ook first at the possible legal flaw in the appellant's
argunment. As the body of constitutional suppression | aw devel oped,

the early cases of Brady v. Maryland and United States v. Agurs

dealt wth the suppression of evidence that was directly
excul patory on the nerits of guilt or innocence. In Brady, the
suppressed confession of a co-defendant would have pointed the
finger at sonmeone other than Brady as the shooter. In Agurs, the
suppressed crimnal record of the nurder victimwould have showed
a propensity for violence that could have had a very materi al
bearing on Agurs's claimof self-defense.

It was in United States v. Bagley (1985) that the Suprene

Court for the first tine expanded the coverage of Brady to include
"evidence that the defense mght have used to inpeach the
Governnent's wi tnesses by showi ng bias or interest.” 473 U S. at
676. Al beit expanding the coverage, the Bagley opinion noted the
cat egori cal distinction between "exculpatory evidence" and
"i mpeachnment evi dence.™

| npeachnment evidence, as well as exculpatory
evi dence, falls within the Brady rule.

473 U. S. at 676.
Excul patory evidence is the sort of thing that may be offered
by the defense as substantive evidence on the ultimte nerits.

| npeachnent evi dence, by contrast, is a nore peripheral thing. It
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may assist the defense in its cross-exam nation of an adverse
witness. It is not, however, excul patory per se. It is not even
relevant until the witness testifies, whereas excul patory evi dence
is always rel evant.

Thus far in the devel opnent of Brady |law, the coverage has
been expanded fromthe core utility of excul patory evidence to the
nore peripheral or collateral utility of inpeachnment evidence only
in the case of evidence that could be used to inpeach the
testinmonial credibility of an actual trial wtness. The
appel lant's use of Brady to discredit a hearsay declarati on woul d
represent a significant expansion of Brady coverage.

In the years since United States v. Bagley, a nmassive body of

casel aw has devel oped, state and federal, dealing with the all eged
suppression of inpeachnent evidence. |Indeed, nore Brady |aw has
dealt with inpeachnent evidence than with directly excul patory
evi dence. Every such case, however, has dealt not wth the

collateral discrediting of the source of inculpatory evidence

generally, but only wth impeaching the testimony of a witness,

narromy and specifically. See Kyles v. Witley, 514 U S. at 433
("[T]he Court disavowed any difference between excul patory and

i npeachnent evidence for Brady purposes.”") (enphasis supplied);

Strickler v. Greene, 527 U. S. at 280 ("[T]he duty to disclose ..

enconpasses i npeachnent evi dence as wel | as excul patory evi dence. ")

(enphasi s supplied). And see Ware v. State, 348 M. at 41
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(" Favorabl e evidence includes not only evidence that is directly

excul patory, but also evidence that can be used to inpeach

W t nesses against the accused")(enphasis supplied); WIlson v.
State, 363 MI. at 346 ("The failure to disclose evidence relating
to any understanding or agreenent with a key witness ... violates

due process because such evidence is relevant to [the] witness's

credibility.") (enphasis supplied); Conyers v. State, 367 M. at

585 ("Did the post conviction court err in finding that the State
did not deny Petitioner due process ... by wthholding certain

materi al, inpeachnent evidence pertaining to the testinony of its

key witness.") (enphasis supplied); Wllians v. State, 152 Ml. App.

at 219 ("[Where the reliability of a State's wtness is

determ native of the defendant's guilt or innocence, the State's

failure to disclose inpeachnent evidence also falls within the

Brady rule.") (enphasis supplied).

Pernmeati ng every statenent of the expanded Brady disclosure
obl i gati on has been the drunbeat repetition of the words "i npeach, "
"Witness," and "testinony." "I nmpeach” is a term of art wth
specific reference to attacking the testinonial credibility of a
wi tness on the stand being subjected to cross-exam nation. \Wen
one attacks the weight or believability of a hearsay statenent, by
contrast, one speaks of discrediting it, not of inpeaching it. The
t hi ng bei ng di scredited, noreover, is not testinony. The decl arant

bei ng discredited is not a wtness.
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| f the appellant is, indeed, asking us to hold that the Brady
suppressi on prohibition covers a subj ective expectation of |eniency
in the mnd of a hearsay declarant giving a statenent to the
police, the appellant would be asking us to undertake a massive
expansion of Brady's coverage. The Suprenme Court has been
devel oping Brady law for forty-two years and has not ventured into
such uncharted territory. It would be an expansion that m ght
pl ausi bly be argued, but it is by no means a | ogi cal next step that
is necessarily inplied.

The wunforeseen inplications of expanded Brady coverage,
nor eover, could be far-flung. A progressive accretion of Brady
coverage, taken tothe limts of its logic, could |l ead to an "Open
File" policy, an end which the Suprene Court has regularly rejected

as a consummation devoutly to be avoi ded. See United States v.

Bagl ey, 473 U.S. at 675 n.7 ("[A] rule that the prosecutor conmts
error by any failure to disclose evidence favorabl e to the accused,
no matter how insignificant, would i npose an inpossible burden on
t he prosecutor and woul d undermine the interest in the finality of
j udgnments.").

The appel | ant, noreover, does not di scuss, or even nention, an
expansion of Brady coverage beyond the famliar bounds of
i npeaching a witness's testinonial credibility. He cites neither
caselaw nor academc authority in support of such expanded

coverage. He seens to operate on the uncritical assunption that
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there is no difference between the two phenonena. It is a
doctrinal devel opnent he would apparently have us forge, nostra
sponte, to the extent to which he is aware that it would even be a
doctrinal devel oprent.

It is, however, a will-0'-the-wisp we will not chase. W are
dealing with federal constitutional law. |f the coverage of Brady
isto be significantly expanded, it is for the Suprene Court to do
so. It is prudent for us to await devel opnents from Washi ngt on and
not to take it upon ourselves to expand the contours of the Due
Process C ause of the Fourteenth Amendnent.

Al though it would be tenpting for us to announce, as an
alternative hol ding, that evidence that m ght be used to discredit

a hearsay declarant does not qualify as "evidence hel pful to the

accused” within the contenplation and coverage of Brady, it is
unnecessary for us in this case to go so far. Quite aside from

whet her the appel lant's argunment about discrediting the hearsay is
flawed as a matter of law, it is definitely flawed as a natter of
fact. The resolution of the question of expanded Brady coverage
beyond testinonial inpeachnent evidence, therefore, nust await
anot her day.

Qur observation that Brady coverage per se has not been
expanded to evidence useful for the discrediting of a hearsay
decl arant may be only of academ c significance and not of practi cal

signi ficance. The credibility of a hearsay declarant nost
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definitely may be attacked as a matter of evidentiary |law, even if
t he di scl osure of the discrediting evidence has not yet been deened
conpel l abl e as a matter of constitutional law. Maryland Rul e 5-806
provi des, in pertinent part:
(a) In general. Wen a hearsay statenent has been
admtted in evidence, the credibility of the declarant
may be attacked, and if attacked nmay be supported, by any

evi dence whi ch woul d be adni ssible for those purposes if
the declarant had testified as a w tness.

(Enmphasi s supplied). See also Federal Rule of Evidence 806;

McLain, Maryland Evidence (2d ed. 2001), § 806:1. And see Watkins

v. United States, 846 A 2d 293, 299 (D.C. C. of App. 2004); United

States v. WIllians-Davis, 90 F.3d 490 (D.C. Cir. 1996).

Under Rul e 5-806, the appellant woul d have been permtted to
attack the credibility of Leon WI kerson as a hearsay decl arant on

Novenber 14, 2001. He did not, however, do so.

B2.
Inducement, As a Matter of Fact

As we now prepare to venture into a treacherous factual
norass, we have the benefit of one narrowi ng of focus but still are
in need of a second fine-tuning. The appellant's central thesis is
that Leon W1 kerson possessed an i nterest or notive for cooperating
with the State. The appellant characterizes this interest or
notive as an inducement. He claims that, had the State not
suppressed evi dence of that inducenment, he m ght have been able to
persuade the jury to cast a nore jaundi ced eye on the information

com ng from Leon W kerson.
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W have already clarified or narrowed the appellant's
contention in one respect. The appellant's effort to discredit the
veracity of Leon Wl kerson is necessarily confined to discrediting
the veracity of the hearsay declaration WIkerson gave to the
police on Novenber 14, 2001. Nothing with respect to Wl kerson's
trial testinony on May 21, 2002 any | onger concerns us. The issue
is no longer one of possibly false testinony, but only one of a
possi bly fal se out-of-court assertion six nonths earlier.

Even after narrow ng the pertinent "effect” at one end of the
cause-and-effect sequence, however, there remains the equally
troubling problemof narrowi ng the pertinent "cause" at the other
end. The appel |l ant, perplexingly, never tells us precisely what it
was that allegedly induced Leon WI kerson to do whatever it was
that the appellant is unhappy about Leon WI kerson's havi ng done.

At the hearing on the newtrial notion, the appellant argued,
forcefully, that the State actually had a deal or understandi ng,
formal or informal, with Leon WI kerson. On the present appeal, by
contrast, he argues only in terns of Leon WI kerson's having had a
subj ective expectation of leniency. In this |ast regard, however,
he never nakes it clear whether he thinks 1) a nerely spontaneous
or self-induced expectation of |eniency, uninfluenced by any
governnental behavior, would be cognizable under Brady; or 2) a
subj ective expectation inferred from anbiguous governnental

behavi or woul d be constitutionally cognizable.
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As to the nature of the alleged i nducenent for Leon W/I kerson
to have talked to the police, we are confronted with three
different and shifting sub-contentions: 1) an actual agreenent,
formal or informal, with the State; 2) a totally self-induced
subj ective expectation of |eniency; or 3) a subjective expectation
of leniency influenced by anbi guous behavior on the part of the
St at e. W have no choice but to deal wth each of these
possibilities seriatim

Qur exam nation of whether Leon WI kerson possessed a Brady-
cogni zabl e i nducenent, in any of these three nmanifestations, to
make a statenent to the police on Novenber 14, 2001, is extrenely
fact-specific. It behooves us at this point, therefore, to set out
our standard of fact-finding review

The Standard of Fact-Finding Review

Stating the controlling standard of review is not a nere
ritualistic incantation. The standards of appellate review are
first principles of the appellate craft. They are not sonething
that can be invoked when convenient, but also ignored when
convenient. They serve not sinply as a rationale of decisions;
they are determ native of decisions.

As we review the fact-finding of Judge Allison in this case,
it is not our job, as a matter of fact, to be persuaded. It is
only our job to be satisfied, as a matter of law, that there was

conpetent, to wit, adm ssible, evidence fromwhich the nisi prius
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fact finder, with the unfettered prerogative to assess credibility
and to wei gh the evidence, could have been persuaded.

For purposes of this appeal, our factual universe consists
only of the evidence offered at that January 21, 2003 hearing and,
further tightening the focus, those factual findings actually nade
by Judge Allison that were not clearly erroneous. It was in this

regard that we observed in Morris v. State, 153 Md. App. 480, 489,

837 A.2d 248 (2003):

The nost basic rule of appellate review of fact-
finding is that of extending great deference to the fact
finder, be it judge or jury. Appellate judges do not see
or hear the witnesses or have the benefit of any sort of
non-ver bal conmuni cation. They are relatively far |ess
able to assess credibility than are the fact finders on
t he scene. Appellate judges, noreover, are not i mrersed
in the local context and do not get the sonetines
i nexpressable "feel" of the case. They are relatively
far less able to weigh the evidence than are the fact
finders on the scene. The basic rule of fact-finding
review, therefore, is that the appellate court will defer
to the fact-findings of trial judge or jury whenever
there is sonme conpetent evidence which, if believed and
given maxi mum weight, could support such findings of
fact. That is the prinme directive.

(Enmphasi s supplied).
As Judge Harrell pointed out for the Court of Appeals in
Conyers v. State, 367 M. 571, 600, 790 A 2d 15 (2002), in

reviewing the findings of a post conviction court judge wth
respect to a possible Brady violation:
It is well settled that this Court will not disturb the

factual findings of the post conviction court unless they
are clearly erroneous.
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Judge Raker reaffirmed that appellate deference to the fact-

finding of the trial judge on a Brady violation in Wlson v. State,

363 Md. at 348. Judge Bloomsimlarly observed for this Court in

Wllians v. State, 152 Md. App. at 219:

At the outset, we reiterate that, in review ng the
denial of a Brady claim we are required to accept the
factual findings of the post conviction court unl ess they
are clearly erroneous.

(Enmphasi s supplied). See alsoln Re Tariq A-R-Y, 347 Mi. 484, 488-

89, 701 A 2d 691 (1997); MMIllian v. State, 325 Ml. 272, 281-82,

600 A 2d 430 (1992); R ddick v. State, 319 md. 180, 183, 571 A 2d

1239 (1990); and see ken v. State, 343 Ml. 256, 299, 681 A 2d 30

(1996); Glliamv. State, 331 Md. 651, 672, 629 A 2d 685 (1993).

To the extent to which, however, Judge Allison may have fail ed
to make a precise finding on sonme particular sub-issue, if that
should be the case, we wll then assume that version of the
evi dence nost favorable to the prevailing party, in this case the
State. It isinthis regard that we turn to the supplenental rule

of appellate review, as explained by Murris v. State, 153 M. App.

at 489-90:

How then does the appellate court ... fill those fact-
finding gaps, partial or total? Wat does the appellate
court do when there is no fact-finding, or inconplete
fact-finding, to which to defer?

It is here that the supplenental rule of
interpretation cones into play. In determ ning whether
the evidence was sufficient, as a matter of law, to
support the ruling, the appellate court will accept that
version of the evidence nost favorable to the prevailing
party. It will fully credit the prevailing party's
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W t nesses and discredit the losing party's witnesses. It
will give maximm weight to the prevailing party's
evidence and little or no weight to the losing party's
evi dence. It wll resolve anbiguities and draw
i nferences in favor of the prevailing party and agai nst
the losing party. It will performthe fanmliar function
of deciding whether, as a matter of law, a prima facie
case was established that could have supported the

ruling.

(Enphasi s supplied).

For purposes of this review, other facts and other versions of
the evidence sinply do not exist. Qut of a welter of evidence
devel oped in the course of the trial, some of that evidence stil
counts. Sone, however, no |longer counts at all, sinply does not
exi st for present purposes, and has no business being referred to,
unl ess the appellant is asking us to substitute our judgnent for
that of the trial judge.

The uni verse of factual possibilities still available to
properly disciplined appellate review is thus only a selective
fraction of what was earlier available to the trial judge. Once
facts have been found and a ruling has been made, what remains as
grist for the appellate mll is no longer the entire trial record,
but only a carefully excised slice of that record. W are enjoined
to affirm the presunptively correct decision of the trial court
whenever it is legally possible to do so.

B2a. An Actual Deal, Formal or Informal
In his Second Anended Motion for New Trial of Decenber 19

2002, and at the hearing on the notion of January 21, 2003, it was
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cl ear that the appellant was arguing that the i nducenent consisted
of an actual "deal" between Leon WI| kerson and the State. The
appel | ant acknow edged that the proof of the deal was inferential
rather than direct, deducing the <cause from the effect.
Unequi vocal | y, however, the appellant argued that there was, in
fact, a deal. In the Second Amended Mdtion for New Trial, the
appel | ant expressly nmade the follow ng all egations:

To any experienced observer of the crimnal justice
system the sentences M. WIkerson received for his
violation of probation and third and fourth felony
nar coti cs convictions were extraordi nary given the facts
of his cases, his probationary status at the tinme of the
offenses and his crimnal record. ... The sentence
becones under st andabl e, however, when one realizes that
this individual provided testinony for the State in a
nmurder trial

In examning the results of this investigation
it becones clear that M. WI kerson had an under st andi ng
wth the State that in exchange for his cooperation in
this case and other cases, he would be granted | eni ency
in his own cases.

.. Ms. Stewart told M. Muircus that if M.
W1 kerson testifiedconsistent with his taped st atenents,
things would work out for him M. Marcus under st ood
this to nmean that M. WIlkerson would be afforded
leniency in his pending cases if he continued his
cooperation by testifying. He later expressed this
understanding to M. W] kerson.

The transcript of this proceeding clearly shows that
the prosecutor in the case at hand had contact with the
Assistant State's Attorney prosecuting M. WIkerson
about his pending cases. 1t also reflects the belief by
Ms. Copeland that M. Rangoussis intended that M.
Wl kerson would be given sone type of consideration in
exchange for his cooperation. ... M. Copeland
denponstrated that M. W kerson had an understanding with
the State for future leniency in exchange for his
cooperation.
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The events of June 19, 2002, showthat M. WIkerson
was directly rewarded for his testinmony in the Adans
case. Furthernore, this reward was expected and not a
gratui tous gesture done after the fact.

[ T]he State conveyed to M. W] kerson the idea
that his testinony in the Adans case wasS a necessary part
of his ability to escape future punishnment for his own
pendi hg cases.

(Enphasi s supplied).

The appellant, to be sure, did not argue that he had a forma
contract with the State for his cooperation, with all of the
details expressly spelled out. H s argunment at the January 21,
2003, hearing was nonetheless that there was nost definitely an
agreenent with the State, and that the evidence nmade the inference
of such an agreenent conpelling. At the conclusion of the hearing,
hi s counsel argued forcefully:

M. WIkerson gets exactly what M. Marcus told him he
was getting all along. M. Marcus told M. WI kerson

"Things are going to work out for you. | don't know
exactly what it's going to be. You'll be fine. You just
need to testify." Well, he testified and, essentially,

they gave himthe keys to the jail.

There is absolutely no other way to i nterpret what
happened before Judge McCurdy as other than a reward for
his testinobny in the Adans case.

... [Dlespite Ms. Copel and' s testinony, her coments
both in March and in June show quite well that she
understood that this benefit was being conferred on M.
W kerson because of his testinony in the case.

(Enphasi s supplied).
There is no anbiguity as to the thrust of that argunent. The

appel l ant was not then suggesting that there was a nere subjective
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expectation of leniency in Leon Wl kerson's mnd, albeit arguably
one influenced by the behavior of the State. He was arguing that
t here was an actual bil ateral agreenment or understanding, formal or
informal, between WI kerson and the State, and no nmere unil ateral
hope or wish-fulfillnment fantasy on his part.

I n her Opinion and Order, Judge Allison posed the Brady issue
as it had been presented to her by the appellant.

The defendant's first ground for relief is prem sed
on the factual assertion that the State failed to

disclose to the defendant, after request, the State's
prom se of leniency to Leon Wl kerson, a State's w tness.

(Enmphasis supplied). If Judge Allison's ruling and fact-finding
was ultimately limted to that issue, that is both understandabl e
and proper, for that was the only issue being urged upon her for
deci si on.

Unfortunately, the entire presentati on before Judge Allison on
January 21, 2003, both by the appellant and by the State, failed to
make any rmeani ngful distinction between a deal or understanding,
formal or informal, intended to induce 1) Leon WIkerson's trial

testimony of My 21, 2002, and 2) Leon W] kerson's hearsay

declaration of Novenber 14, 2001. Because, however, the
contention, even in that undifferentiated posture, | acks
substantiality, we shall look at it initially even as the parties

di d. We can confidently conclude that there was no quid, even
wi t hout being able to identify precisely what the quo was supposed

to be.
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(1) Defense Attorney Daniel Marcus

In its effort to prove sone sort of deal or understanding
between the State and Leon W/ kerson, the defense called four
wi tnesses. The first was Daniel Marcus, the sem-retired | awer
who was appoi nted on Novenber 16, 2001, to represent WI kerson on
his narcotics rel ated charges. Marcus had a cl ear nenory of al nost
nothing. H's main concern, as he initially considered whether to
accept the appointnment, was that he "didn't want to take any really
conpli cated cases."

At first, Marcus thought that he had had a conversation with
Assi stant States Attorney (now Judge) Lynn Stewart, the prosecutor
of the three Poole nurder cases, and that he heard from her that
“things would work out for" WI kerson if he gave hel pful testinony
for the State in those cases. On cross-exam nation, however, he
acknow edged that he probably received that assurance, whatever it
nmeant, fromthe representatives of the Public Defender's O fice who
were urging himto accept the appointnent.

Q [When you and | just talked alittle while ago
outside and | had asked you some questions about your
conversation with Judge Stewart and how you cane under
the inpression that "things would work out" for

[WIl kerson], do you renenber telling ne that you got that
i npression actually through the Public Defender's Ofice

A. Yes.

Q -—either through Ms. Shepherd or through M.
McGough; is that correct?

A Yes. Right.
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Q And you also renenber telling ne that you
weren't exactly sure whether or not Judge Stewart had
actually said that to you. Do you renenber that?

A. That's correct, ves.

| really can't be sure. | think—-they told ne
when | took the case, because when they told ne he was
involved in testinony and there were sonme nurder trials
that allegedly he was involved with, | was a little bit
reluctant or hesitant to take it and | think either M.
Shepherd or Ms. McGough said, "Dan, don't worry about

it."

Q "Don't worry about it. Things will work out"?

A. Yes.

Q Ckay. Al right. But you don't know where
they got that inpression fronf

A No._
(Enmphasi s supplied).

Judge Stewart was |later called by the State and testified that
she 1) had never nmet with Wl kerson, 2) was unaware that W] kerson
was a witness in the Adans case, and 3) was not even aware that
there was an Adans case. She testified, noreover, that she had
never spoken to Mlissa Copeland, the prosecutor of WIkerson's
narcoti cs cases, about that or any other case. Wen asked if she
remenbered meking any offers to WIkerson, either directly or
through his attorney, David Marcus, Judge Stewart testified, "Not
only do | not renenber, | did not nmake any offers of leniency to
anyone in reference to the Poole, Harrison, and Hamm case."” She

further swore that she could not "recall any hom cide case |'ve
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ever handl ed where | offered any witness anything to testify in the
case." She explained that rel uctance:

Because | don't. | have not. | don't offer wtnesses
anything to testify. They either do, or they don't.
Pl us, you never know what they're going to say when they
do testify. So, | don't. The case is what it is. | f
the jury believes them they do. | f they don't, they
don't.

(Enmphasi s supplied).
Wth respect to the inconclusive testinony of Daniel Marcus,
Judge Allison found as a matter of fact:

4. M. Marcus was contacted by Jane MGough of the
Ofice of the Public Defender in regard to the
representati on.

5. M. Marcus indicated to Ms. McGough that he did not
take conplicated cases.

9. M. Narcus' nenory of the events involving Leon
W I kerson was scant at the tine of the hearing on
t he Second Mbtion for New Trial and M. Marcus took
no notes of the conversation in which State's
Attorney Stewart or Public Defender MGough or
Publ i ¢ Defender Sheppard nmade a statenent to the
effect that "things would work out for Leon
W | kerson. "

10. M. Mrcus nade no inquiry of State's Attorney
Stewart or State's Attorney Rangoussis as to the
nmeani ng of the statenent.

11. A statenent by Ms. McGough of the Public Defender's
Ofice that "things would work out for Leon
Wl kerson" would be fully consistent with M.
Marcus' decision to accept representation of Leon
Wl kerson given M. Marcus' interest in accepting
only cases that were not conplicated and that he
woul d not have to take to trial.

12. M. Marcus did not advise Leon WIlkerson of this
possi bl e conversation in which soneone said words
to the effect that "things would work out" for Leon
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Wl kerson, because M. Murcus did not know the
meani ng of the statenent.

14. At sone point in time, M. Mircus forned an
inpression that if Leon WIkerson testified
truthfully for the State that things would work out
for him Wen asked how he forned this inpression,
M. Mircus testified "I can't be sure,” but he
knows the Public Defender's Ofice led himto form
that inpression fromthe very begi nning because he
had indicated to them that he would not get
involved in a conplicated matter.

(Enmphasi s supplied). Those findings of fact were not clearly
erroneous and nmust, therefore, be accepted by us as the established

truth of what happened in this case.

(2) Assistant Public Defender Jane McGough

The second witness called by the defense was Jane M Gough of
the Public Defender's Ofice. When she first received Leon
Wl kerson's crimnal file, she realized that she would have to
"panel” it out, because WIkerson was also listed as a possible
witness in the Poole nurder cases, cases wherein the defendants
were being represented by the Public Defender's Ofice. MVs.
McGough spoke with Lynn Stewart, the prosecutor of the Pool e cases,
who sinply said with respect to the appointnment of a "panel"”
attorney, "G ve ne soneone | can work with." M. MGough concl uded

her testinony.

Q What, if any, know edge did you have about any
pl ea agreenents or understandings or anything at that

time?

A | bhad none. There was no offer, | don't
believe, to M. WIkerson at arraignnents, if | renmenber
correctly.
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Q Did you ever have any other conversations with
Lynn Stewart after you paneled the case to M. Mrcus?

A. Not regardi ng that case.

(Enmphasi s supplied).
When Judge Stewart was called as a witness by the State, she
testified unequivocally:

| did not make any offers of |eniency to anyone in
reference to the Pool e, Harrison, and Hamm case.

(Enphasi s supplied).
She testified with respect to Leon WI kerson specifically:

[Dlid vyou ever neet with M. WI kerson?

A No.

Q So, if | understand correctly, you never net
with himbefore you left to go on the bench?

A No._

Q To his day, have you ever net hinf®

A No._

Q did you know that M. WIkerson was al so
testifying in another murder case?

A No.

Q Does t he nane Peter Adans sound famliar to you

as any case that you know of that M. WIkerson was
i nvol ved in?

A Peter Adams--when | received a summons to
appear in court today, the case was State vs. Peter Adans
and | had no idea what it was and, no, | don't know

anyt hi ng about a Peter Adans.

Q Back i n Decenber of 2001, did you know anyt hi ng
about a Peter Adans case?
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A No.

Q Did you know that Leon W1l kerson was a W tness
in the Peter Adans case?

A No.
(Enmphasi s supplied).
Judge Stewart also clarified her nmeaning about preferring as
an attorney, "soneone you can work with."
Q Do you recall telling her that you wanted M.
W kerson to be represented by soneone you could work

wi th?

A | probably did. | probably would have said
t hat .

Q What does that nean when you need soneone you
can work wth?

A Quite frankly, | didn't want sonmeone who was a
bl ockhead, who woul dn't be reasonabl e about anything in
case | needed to talk to them or if they wanted to talk
to ne, it wouldn't be soneone who would require a | ot of
extra, unnecessary stuff. You don't want nme to nane
names, do you?

Q No.
A kay.
Q You didn't want someone who woul d give you a

hard tine?

A I didn't want anyone who would involve
t henselves in ny case unnecessarily when it was none of
t heir busi ness.

(Enmphasi s supplied).
Wth respect to Judge Stewart generally and her conversation

with Ms. McGough specifically, Judge Allison found as facts:
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13. In discussing Leon W1l kerson with Public Defender
McGough, State's Attorney Stewart said that she
woul d make no deals with him

55. State's Attorney Lynn Stewart prosecuted the Van
Pool case, which was the other case in which Leon
W | kerson testified for the State.

56. State's Attorney Lynn Stewart nmade no offer to Leon
Wl kerson in exchange for his testi nbpny and di d not
pronmise him leniency in_ exchange for t hat

testinony.

57. State's Attorney Lynn Stewart was not aware that
Leon Wl kerson was testifying in the Peter Adans
case.

58. State's Attorney Lynn Stewart had no conversation
wth State's Attorney Copeland regarding Leon
Wl kerson's cooperation with the State.

(Enmphasi s supplied). Those findings of fact were not clearly
erroneous and nust, therefore, be accepted as the established truth
of what happened in this case.
(3) Detective Joe Phelps

The defense called as its third witness Detective Joe Phel ps,
who had taken the statenent from Leon W/ kerson on Novenber 14,
2001. His direct exam nation produced nothing for the defense.

Q You knew M. W/ kerson was incarcerated. D d

M. Wlkersontell you why he was offering information.in
this case?

A No.

Q D d you ask hi mwhy he was of fering i nformation
in this case?

A Not that | recall.

Q Do you recall M. WIkerson asking you for
assi stance in his pending felony drug cases?
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Q Do you ever speak to the State's Attorney's
O fice regarding individual defendants?

A. | never have.
Q Did you ever tell M. WIlkerson that you would

speak to the State's Attorney with regard to his pendi ng
cases?

A No, sir.

(Enmphasi s supplied).
The cross-exam nation by the State produced total consistency:
Q | only have one question. | just want to nmake

sure. At any tine, did you ever offer M. WIkerson
anything in exchange for his testinony?

A No.
(Enmphasi s supplied).
Wth respect to Detective Phelps and other nmenbers of the
police departnment, Judge Allison nade specific findings of fact:

50. Detective Joe Phelps was the |ead detective
assigned to the Adans case.

51. Prior to charges being brought against M. Adans,
Detective Phelps interviewed Leon W]IKkerson
concerning his know edge of M. Adans' invol venent
in the shooting.

52. No police officer, including Detective Phelps,
offered Leon W/ kerson any |eniency, or pronised
Leon WIlkerson anything in exchange for his
testinobny in the Adans case.

53. No police officer, including Detective Phelps,
t hreatened Leon W/l kerson to force himto testify
for the State in the trial of Peter Adans.
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(Enphasi s supplied). Those findings of fact were not clearly
erroneous and nust, therefore, be accepted by us as t he established
truth of what happened in this case.
(4) Leon Wilkerson
The only other witness for the defense was Leon W/ kerson
hinself. H's testinony wandered all over the lot. At one point,
he spoke of his initial encounter wth Detective Phel ps.

Q Wiy did you go to the police with that
i nformati on?

A. Because t he police—1 spoke with the police and
he's like if I can help him if | can help himwth a
hom ci de, he'll see if he can get a deal worked out for

nme.
Even on direct exam nation, he soon narrowed what the police had
sai d:

Q WAs any specific promse nade to you as to a
speci fic sentence that you would receive?

A No, they said they couldn't talk to ne I|ike
that, talk to ne. They had to talk to ny attorney.

At another point in his testinony, W]IKkerson described a
different notivation for having identified the appellant as the
shoot er:

Q Wiy did you tell the police that you had
information that M. Adans had commtted the honi ci de?

A Because, at the tinme, ne and M. Adans, we was
going through a little disagreenent. So | feel if I do
that, 1 would pay hi m back.

(Enmphasi s supplied). That is the version of Leon WIkerson's
testinmony nost favorable to the State. It is, therefore, the
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versi on we nust accept as the established truth as to what happened

in this case.

On cross-exam nation, WIkerson acknow edged that in his

statenent to Detective Phel ps on Novenber 14, 2001, the follow ng

exchanges had taken pl ace:

Phel ps:

W ker son

Phel ps:

W ker son

Phel ps:

W | ker son:

Phel ps:

W | ker son:
Phel ps:
W | ker son:

Phel ps:

W I ker son

(Enmphasi s supplied).

Okay, did anybody force you to talk to
us?

No.

And we make any prom ses?

g

And vyou had originally called the
Hom cide Ofice and said you wanted to
di scuss sonme stuff.

Yes.

kay-—-so everything you discussed it's
been voluntary and no one forced you?

Yes.
Prom sed you anyt hi ng?
Yes.

Had—- had anybody prom sed you— nade any
prom ses to you?

No.

Wth respect to any of the prosecutors in any of the cases—

t he cases against WI kerson hinself, the Adans case, or the Pool e
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cases— W kerson acknow edged that no prosecutor had ever offered
hi m anyt hi ng.

Q Okay. And fromny under standi ng, no prosecutor
ever nmade any promises to you; is that correct?

A No.

Q You were never under any inpression that you
were going to receive any |leniency fromany prosecutor,
just fromwhat the police told you; is that correct?

A Yes.

(Enmphasi s supplied).
In the course of the January 21, 2003, hearing before Judge

Al lison, noreover, there were 1) the testinony of Detective Phel ps
t hat he had never offered WI kerson anything; 2) the statenents of
Frank Rangoussis, the prosecutor of the Adans case, that he never
offered WI kerson anything in exchange for anything; and 3) the
testimony of Melissa Copel and, the prosecutor of the case agai nst
W | kerson, that she had never been contacted by the prosecutor of
t he Adans case or either of the successive prosecutors of the Pool e
cases to offer WIkerson anything or to extend to WI kerson any
| eni ency in exchange for any testinony in their respective cases.
Wth respect to the Adans case itself, M. Rangoussis received the
following testinonial replies from M. Copel and:

Q Were you ever infornmed by ne that you should

offer any leniency or anything of that nature to M.
W I kerson?

A No.
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Q Had | —let nme back up for a second. Had any
ot her prosecutor contacted you?

A No.

Q Had | at any tine asked you to postpone M.
Wl kerson's case?

A No.

Q And had | ever told you that the case was goi hg
to be a stet if he testified?

A No.
(Enmphasi s supplied).
M. Rangoussis later <concluded his examnation of M.
Copel and:

Q Had | contacted you to tell you how well M.
Wlkerson did in his testinony in ny case?

A No.

Q Did you have any idea that he recanted his
testinmony in the case?

A No.

) Had yvou known that, would it have nmade any
difference to you?

A No.
(Enphasi s supplied).
In aletter that Leon Wl kerson wote to his attorney, Daniel
Mar cus, on April 13, 2002, noreover, WI kerson expressly discl ai ned
any deal or wunderstanding to testify in the Adans case. He

contrasted the Adans case with t he Pool e cases, where 1) he cl ai ned
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t hat

there was a deal for himto testify and 2) wherein he did

testify very effectively in favor of the State:

| know |I'm suppose to testify sonetinme next nonth in 2
cases. The cases that starts on the 7th of next nonth
[the Poole cases] is the only case that the deal was
suppose to be made with or for. |If | was to testify in
t hat case alone they would drop all ny charges. The case
on the 16th of next nonth [the Adans case] was only to

assure ne a bail which they fail to give ne. ... Now
the case on the 7th of next nonth |I'mtestifying on 3
people. |'msure about that case, but the other case |I'm
not sure about. ... [T]he case on the 16th |'mnot sure
because | really didn't eyewitness him do anything.
thats what | nmean when | saw |'m not sure, but | wll
still testify in the case. ... [P]lease |let them know
ny deal was only nade to testify in the case on the 7th
for both of ny charges to be drop. |I'mtestifying on 3

people in that case.

(Enmphasi s supplied).

On the basis of this evidence, Judge Allison nmade

follow ng findings of fact:

16. Leon W/l kerson wote to M. Mircus in a letter
dated April 13, 2002, asking him to contact the
State's Attorneys in the two cases in which he was
to testify to clarify the arrangenents. Leon
Wl kerson indicated in the letter t hat he
understood that if he testified in another case
(case starting on May 7) against three persons that
all his charges would be dropped. He al so stated
inthat letter that he made no agreenent to testify
in the Adans case (case starting on May 16) and did
not expect to testify init.

17. Except as set forth in the letter referred to in
paragraph 16, M. Mircus was not aware of any
prom se, witten or oral, nade to Leon Wlkerson in
exchange for his testinony in the instant case.

19. Leon WIl kerson never told M. Murcus that he had
any expectation of leniency in exchange for his
testinony in the nurder cases, including M. Adans'
case.
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22. State's Attorney Rangoussis never offered Leon
W kerson | eni ency i n exchange for his testinony in
the Adanms trial.

29. State's Attorney Copeland was never told by any
prosecutor that Leon Wl kerson had a deal with the
State in exchange for his testinony and State's
Attorney Copel and was not asked by any prosecutor
to offer Leon Wl kerson |eniency in exchange for
his testinony in the Adans or Van Pool cases.

31. State's Attorney Copeland knew, from a Detective,
that Leon W1l kerson was testifying in the hom cide
matters 'freely,” which nmeant to State's Attorney
Copel and that Leon W/I kerson was not |ooking for
any deal from the State in exchange for his
t esti nony.
(Enmphasi s supplied). Those findings were not clearly erroneous,
and nust, therefore, be accepted by us as the established truth of

what happened in this case.
(5) Transcript of March 13, 2002, Postponement Hearing

In addition to <calling four wtnesses, the appellant
introduced a series of exhibits, four of which have possible
pertinence. We have already quoted from 1) Leon WIkerson's
statenment to the police of Novenber 14, 2001, and 2) his letter to
his attorney of April 13, 2002. Athird exhibit is a transcript of
the March 13, 2002, hearing before Judge WIlliam D. Quarles in
which counsel for both sides requested a postponenent of
W kerson's trial for the narcotics offenses.

W | kerson was in protective custody in Harford County and had
not been brought to court. Assistant States Attorney Melissa

Copel and represented to Judge Quarles that WI kerson was "a w t ness
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in a nurder trial for Lynn Stewart, now Judge Stewart." The
reference was to the Poole nurder cases. Ms. Copel and further
asserted that W1 kerson "has been very cooperative." M. Copel and
m stakenly referred to the successor prosecutor to Judge Stewart in
the Poole cases as Frank Rangoussis, whereas it was actually
Cynt hi a Jones. The appel | ant has taken that m staken reference to
M. Rangoussis as proof that the Adans case, of which M.
Rangoussi s was the prosecutor, was being referred to before Judge
Quarles. It was not. It was never referred to.

In her testinony at the January 21, 2003, hearing, M.
Copel and expl ai ned that prior to that hearing before Judge Quarl es
she had not spoken either to M. Rangoussis about the Adans case or
to Judge Stewart or Ms. Jones about the Pool e cases and that all of
her understandi ng about W1 kerson's havi ng been "cooperative" had
come exclusively from her conversation wth Daniel Marcus,
W kerson's attorney, who was hinself operating on the basis of
not hing but his own assunptions. Ms. Copel and responded to M.
Rangoussi s' s exam nati on.

Q Did I ever nention to you that the cases were
going to "resolve thensel ves"?

A No.

Q And I ' mJ[] tal king about M. WIkerson's cases.

>

No.

) Had any other prosecutor told vyou that
information that the cases were going to work out,
W1 kerson's cases, or anything to that effect?
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A No.
(Enphasi s supplied).

At the hearing, Judge Allison further clarified for herself
the fact that all of M. Copeland s know edge about W /I kerson's
al | eged "cooperation"” canme exclusively from Dani el Marcus.

THE COURT: Ms. Copel and, ot her than M.
Rangoussi s' response to your e-mail and a conversation
with a detective where the detective said that M.

W kerson was testifying freely, do | understand that all

of vour information about M. WIkerson's cooperation
cane from M. Marcus?

THE W TNESS: Yes, Your Honor.

(Enmphasi s supplied).
Judge Allison nmade the follow ng findings of fact:

23. State's Attorney Melissa Copeland was the State's
Attorney assigned to prosecute Leon WIkerson's
cases.

24. State's Attorney Copeland's informtion about Leon
Wl kerson's testinony in the State's nurder cases
cane _from M. WNMarcus when Leon WI kerson's case
#101141014 was call ed on December 12, 2001 before
Judge Matricci ani. M. Mrcus indicated to M.
Copel and that Leon W/ kerson was cooperating in
cases involving seven hom cides "or so."

25. Ms. Copel and was unaware of any conversation M.
Marcus may have had with State's Attorney Stewart.

26. M. Murcus had no specific infornmation about Leon
W1 kerson's cooperation.

21. M. Mircus was not present when Leon W1 kerson
testified in either of the two cases in which M.
Wl kerson testified, including M. Adans' trial.

18. The only conversation M. Mircus had with Leon
Wl kerson about the nurder cases, including M.
Adans' case, was to advise himto tell the truth.
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32. Leon WI kerson was not present before Judge Quarles
because he had not been transported from Harford
County where he was being held in protective
cust ody.

33. At the tinme of the appearance before Judge Quarl es,
M. Marcus indicated to State's Attorney Copel and
that he could not get any information from State's
Attorney Stewart about what Leon W/ kerson was to
be given for his testinony.

34. At the tinme of the appearance before Judge Quarl es,
State's Attorney Copeland and M. WMarcus had a
discussion in_ which they agreed that Leon
W1 kerson's cases would |ikely resol ve because the
State had previously offered himtw years and he
had been incarcerated for alnpbst one. State's
Attorney Copel and indicated this likely outcone on
t he post ponenent form

35. No prosecutor told State's Attorney Copel and that
the matters aqgainst Leon WIlkerson wuld likely
resolve or should resolve.

36. Judge Quarles sent the Leon WIkerson case to
Adm ni strative Court where it was postponed.

(Enmphasi s supplied). Those findings of fact were not clearly
erroneous, and nust, therefore, be accepted by us as the
established truth about what happened in this case.
(6) Transcript of June 19, 2002, Guilty Plea

The appellant also introduced before Judge Allison a
transcript of Leon WIkerson's June 19, 2002, appearance before
Judge Joseph P. McCurdy, at which Wl kerson entered a guilty plea
on the narcotics charges facing hi mand at which a sentence of tine
al ready served was agreed upon. That transcript is the centerpiece

of the appellant's entire Brady claim |In the Menorandumof Lawin
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Support of the Second Anended Mdtion for New Trial, the appellant
asserted his central thesis:

[ T] he defendant' s trial occurred in May, well before
t he June 19t h bench conf erence t hat reveal ed the conpl ete
nature of the quid pro quo between M. W] kerson and the
St at e. It is the June 19th transcript which fornms the
foundation for the defendant's current notion.

(Enphasi s supplied).

Despite all the testinonial protestations by all of the
prosecutors in all three concerned cases that there was no deal or
under st andi ng, formal or informal, the appellant adamantly insists
that there nust have been, as a conpell ed and necessary inference
fromthe | enient sentence that the appellant received from Judge
McCur dy.

Judge McCurdy had received no information about W] kerson's
appearances in any other cases—not from M. Rangoussis wth
respect to the Adans case or from Judge Stewart or Ms. Jones with
respect to the Pool e cases. All he knew was what he heard fromM.
Marcus and Ms. Copel and. The primary concern of all parties was to
get Wl kerson to enter a guilty plea in exchange for a sentence of
time-served. WIlkerson's main hang-up was that he wanted to be
rel eased that very day, whereas the State wanted to keep himin
protective custody until he testified in July in the third of the
Pool e nmurder trials.

In explaining that W/l kerson had testified in two nurder

trials and was still in protective custody pending the third trial,
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Ms. Copeland repeated her earlier mstaken belief that Judge
Stewart had been succeeded, as prosecutor of the Poole cases, by
M . Rangoussis rather than by Ms. Jones.

MS. COPELAND: He testifiedinanurder trial for —-
Judge Stewart, now M. Rangoussis. He is now presently
again going to testify in another nurder trial that's set
for July, and he is now being held in Harford County for
protective custody. Because he was threatened while he
was in the jail popul ation.

(Enmphasi s supplied).

Ms. Copel and rel ated that she would have no difficulty with a
guilty plea based on a sentence of tinme served, but that she woul d
like the sentencing to be deferred until WIkerson's July
testinmony. There was no indication that the deferral of sentencing
was in any way to insure his testinonial performance in July. The
concern was exclusively with Wl kerson's safety.

M5. COPELAND: The State's proposal for the
def endant to plead guilty today, we would hold the case
sub curia until your last day in this term

THE COURT: Uh- huh.

MS. COPELAND: And the State wouldn't have any

problemw th tinme served. ... He wants to go hone. |
told himhe's not going hone today.

THE COURT: He's going to get killed if he goes
hone.

M5. COPELAND: Right. Not only is he going to get
killed, he's going back in the population. ... And he
doesn't want any of this now He wants to go hone and
becone a hom ci de.

Judge McCurdy was conpletely anenable to this scheduling.
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THE COURT: Wel |, suppose we did the plea today
and set it for disposition imediately afer the other
trial? In other words, | would just say I would pick a
date and if it was the wong date, we could nove it up or
nove it back.

VR, MARCUS: Ri ght .
THE COURT: Because |I'mvery flexible.

M5. COPELAND: That's the same thing | told him
that we would put it in on that date right after the
trial.

THE COURT: Ri ght .

M5. COPELAND: Right. Sotell himthe only thing is
he's staying in Harford County. |If he takes the quilty
plea today, he's staying in Harford County. The noment
the trial is conpleted, the nonent it's over, he's coni ng
in one or two days afterwards and he's gone.

THE COURT: | would even be willing to take it
the day the trial was over.

MS. COPELAND: Right.

THE COURT: You know, bring himhere after it's
over with. You know, that's the best | can do because |
don't want to cut himl oose now -—

THE COURT: and have hi m nurder ed.

(Enmphasi s supplied).

Judge MCurdy then engaged in direct conversation wth

W | ker son:
THE COURT: Ckay. Well, do you want to just try
one nore time to see if Wlkerson will go with this?
MR. MARCUS: Yes, I'll talk to himnow.

M5. COPELAND: Just tell himthe judgeiswlling to
t ake —
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THE COURT: | mean, | would even be willing to
talk to himup here if you want to bring himup here if
he says no.

MR. MARCUS: M. WIkerson.

(Wher eupon, Leon W/ kerson, the defendant herein,
approached the bench.)

MR, MARCUS: This is Judge MCurdy.
THE COURT: M. WIkerson, Ms. Copeland told ne
that before today she was offering you -— excuse nme —-

offering, if you would take a plea today, to have the
case scheduled for the end of this term which would be
the end of August, and have it brought back in, and in
the nmeantine, you would have already been called as a
State's witness in another matter, but that you didn't
want to do that because you didn't want to stay in jail
t hat | ong.

And what | suggested was that | could take your plea
and set your disposition for imediately after that tri al
occurred and then give you tinme served.

(Enmphasi s supplied).

Judge McCurdy was informed of two minor conplications: 1) a
pendi ng viol ation of probation and 2) the fact that WI kerson was
on parole. The judge responded:

Al right. Well, | wuldn't be able to do anything with
the parole case. | would be able to take Judge Al pert's
probation and put it all into one, what we call a package
deal, and let you out as soon as the trial was over in
the case that you're testifying to, and you woul d remai n
in the Harford County jail until that occurred.

The concern is, quite frankly—1 nean, -- but ny
concern is that if you're released before that tria
occurs, I'mafraid they are going to kill you.

(Enphasi s supplied).
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Al t hough Judge McCurdy could not directly solve the possible
parole problem he did offer to wite a letter to the Parole
Conmi ssi oner :

[A]fter it's over with, it's nuch less |ikely that you're
going to get hurt because it's over wth and harm ng you
isn'"t going to prevent anything fromhappeni ng because it
has al ready happened.

And the only thing you would -- the only thing that
you woul d have to deal with, and this is going to happen
no matter what, is any parole issue that may occur. And
| would even be willing to wite you a letter to the

Parol e Conmmi ssioner -- that's done by judges -- to ask
themif they would terninate your parol e based upon your
behavi or.

V5 COPELAND: Based on your cooperation.
(Enmphasi s supplied).
Wth those assurances, W/ kerson agreed to a plea of guilty.

THE COURT: Do you want to do that?

MS. COPELAND: So it will be all done.

THE DEFENDANT: 1'11 do it.

MS. COPELAND: Ckay.

THE COURT: Ckay. Al right. W will do that.

(Enmphasi s supplied). Wat foll owed was the routine entering of two
guilty pleas.

In contending that WIkerson's wultinmate sentence was
extraordinarily lenient, the appellant, in his Second Amended
Motion, makes nmuch of the fact that WIkerson had been notified
t hat he was faci ng "mandatory m ni nrumpenal ties of 25 years w t hout

parole."
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Due to his status as a twice convicted drug felon, M.
W | kerson had been notified that the State was seeking
mandat ory m ni nrumpenal ti es of 25 years without parole in
t he event of his conviction.

I n her testinony at the January 21, 2003 hearing, however, M.
Copel and put that notice of mandatory m ninum penalties in nore
real i stic perspective.

Q | nmean, didn't you file mninmm mandatory
penalties with respect to M. W] kerson?

A It's policy, after arraignnent court when you
do your discovery sheet, as soon as you walk out of
arraignnments, if they have one prior possession wth
intent, we just file it. \Whether or not we call it is
our discretion, but it's part of our policy that we --
the day after arraignnment that we file nandatories and
enhanced penalties.

Q Do you file that along wth your discovery?
A Yes.

Q How | ong have you been in narcotics now, since
June of 2001, you said?

A Yes.
Q Okay. How many ti nmes--how many narcotics cases

do you think you've handl ed since then?

A. My casel oad stays at about 250 cases to 300
cases. | take about 15 cases every docket day. |I'mnot
certain how nmany cases |'ve had.

Q Well, out of the nunber of cases, can you give
us a percentage of the defendants that are eligible for
t hese m ni rum nandatory penalties?

A. ' m sure probably 75 percent.

Q And out of the 75 percent that are eliqgible,
can you tell us how many of those you've actually sought
the m ni nrum mandatory penalty for?
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A. Zer o.

Q Not a single one?

A Not a single one.

(Enphasi s supplied).
Ms. Copel and expl ained that as early as March of 2002 she had
di scussed a plea with Daniel Marcus and offered "approximately two
years to wap up all the cases."”
Q And what did M. Marcus say?

A M. Marcus said that he had been in for a year,

you know, "What about tine served?" | said, "Well, two
years is enough. | nean, that's a good enough deal." |
said, "We can talk it over with Judge McCurdy. | don't
know how much of a problemI'll have between t he one year
and the two years."” He actually was serving a full one
year. |If you look at DOCtine, the two years woul d have

al nost been the equivalent to the one.

Q | mean, why would you plead two cases and a
drug case to tine served? Can you explain it to the
Judge?

A Wel |, one of the cases, Your Honor, involved a

search and seizure warrant when the officers cane in.
There were no observed sales prior to any pre-raid
surveillance. They just found M. W]l kerson, along with
M. Davis, in the house and there was a very weak nexus
in that case.

The second case, Your Honor, that | was given
because | had M. WI kerson i nvol ved officers seeing M.
W | kerson go into a hotel roomw th a bag of clothes, and
when t hey opened t he door, they snelled marijuana. That
was a little stronger than the first case. They weren't
the cases of the century. They had their problens and it
was pled out.

Q Is this sonething unusual that you would do?
Was this plea an unusual plea, is what |'m asking?

A No.
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(Enphasi s supplied).

On cross-exam nation, Ms. Copel and further explained that an
earlier prosecutor in the case had already made an offer of two
years for a guilty plea and that the plea arrangenent was
conpletely in line with her routine practice.

Q s it your testinony that you, given all those
ci rcunstances, you felt it was appropriate to rel ease M.
W | kerson on the street subsequent to his testinony in
the Von Pool case without even being on probation or
parole, or wthout even being placed on supervised
probati on?

A The original offer that was offered by a prior
prosecutor also offered two years. Wen | got the second
case, | believed that neither one of them was very
strong. They wanted to put the [Violation of Probation]
in. | thought that was sonmething that they did. | was
new in the office. | believed that that was sonething
that you-all pulled together for judicial econony and
efficiency, and that plea agreenent at the tinme was right
on line with what | had been doing since | had got to
narcotics felony.

(Enphasi s supplied).

Wth respect to the practice of the State's Attorney's Ofice
policy of notifying defendants of possible enhanced penalties for
narcotics violations, Judge Allison found the foll ow ng:

48. State's Attorney Copeland, in conformty with her
Ofice's policy, routinely files the notice of
intention to pursue enhanced penalties for
narcotics cases, but, as of her testinony at the
heari ng on the Second Mdtion for New Trial, she had
never actually pursued such an enhanced penalty.

49. Approximately 75% of State's Attorney Copeland's
cases qualify for enhanced penalties based on a
prior crimnal record.

(Enmphasi s supplied).
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Wth respect to the guilty plea generally, Judge Allison
f ound:

42. At the tinme of the negotiation with Leon W1 kerson
before Judge MCurdy, State's Attorney Copel and
believed Leon Wl kerson had testified in the nurder
cases without the promse of any deal from the
State.

43. State's Attorney Copeland nade the decision to
offer Leon Wl kerson a sentence of tine-served for
his two cases and pending violations of probation
because the original offer by another prosecutor in
Case #101141014 had been two vyears, she felt
neither of her cases were conpelling, and she was
i nexperienced and believed including the violation
of probations in the deal was the accepted
pr ocedure.

44, State's Attorney Copeland's offer was not the
result of any offer nade by any prosecutor to Leon
Wl kerson or any suggestion fromany prosecutor to
State's Attorney Copeland that |eniency would be
appropri at e.

(Enphasi s supplied). Those findings of fact were not clearly
erroneous, and nust, therefore, be accepted by us as the

established truth about what happened in this case.

(7) Collective Fact-Finding and Ruling
In summng up the case for and against a Brady violation
Judge Allison declined to infer fromthe sentence Leon W/I kerson
recei ved on June 19, 2002, any deal or understanding to testify for
the State and agai nst the appellant on May 21, 2002.
There is sinply no evidence on which to conclude
that the leniency M. Wlkerson ultimately received was
in exchange for his testinony in the Peter Adans' trial.
The defendant's efforts to infer a deal fromthe outcone

on the charges faced by M. Wlkerson is unavailing. In
t he absence of any ot her evidence, the circunstances nay
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invite an assunption that the State had an agreenent with
M. WIlkerson. But, inthis matter, there is substanti al
direct evidence that no such deal ever existed. |[|ndeed,
had there been any such arrangenent, the State would
al nost certainly have arqued that M. W1 kerson breached
his part of the deal in light of M. WIlKkerson's efforts
at M. Adans' trial to recant his prior statenment
i ncul pating M. Adans in the nurder of James Piche.

(Enmphasi s supplied).

As Judge Allison prepared to nake her ultimate ruling, she
clearly understood the appell ant's Brady contenti on as one t hat was
not confined to the issue of a precise, formal, and detailed
contract between Leon W1 kerson and the State, but as one enbraci ng
even the inferential "understanding with the State that he woul d be
granted | eniency in exchange for his cooperation.”™ Judge Allison
posed the issue being argued before her and to be decided by her
as one urging a pernmitted i nference of an understandi ng to be drawn
fromthe nute act of WIkerson's sentencing itself.

The defendant's first ground for relief is prem sed

on the factual assertion that the State failed to

di sclose to the defendant, after request, the State's

prom se of | eniency to Leon WI kerson, a State's wi tness.

The defendant argued that because of the |enient

sentences received by M. WIlkerson on the narcotics and

vi ol ati on of probation charges pendi ng agai nst hi m when

he testified in the instant matter, "M. WIKkerson nust

have had an understanding with the State that he woul d be
granted | eniency in exchange for his cooperation.”

(Enphasi s supplied). That is not an issue confined to a fornal
contractual deal. It is one enbracing an inferential understanding
as wel | .
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Judge Al lison's final fact-finding and ruling was that no deal
or understandi ng, formal or infornmal, existed between the appell ant
and the State.

The facts sinply do not bear out the defendant's
conclusion that M. WI kerson nust have had an agreenent
wth the State in exchange for his testinpbny in the
i nst ant case. The nobst that can be said is that M.
W1 kerson forned a subjective expectation that he woul d
be granted | eni ency i n exchange for his testinmony in this
and anot her hom ci de case. ... [T]lhere is no evidence
that any prosecutor, in the honmcide cases or the
narcotics cases, prom sed M. WIkerson anything. And,
even if it could be said that M. W1l kerson's |etter of
April 13, 2002 "got the ball of leniency rolling," he
affirmatively states in that letter that the only thing
he expected in regards to the instant case was a bail
which he did not receive. Moreover, the April 13, 2002
letter and M. W1l kerson's bail status and expectation of
bail were fully explored with himat the Adans tri al

(Enphasi s supplied).

Judge Al lison was not clearly erroneous, as a matter of fact,
and, therefore, was not in error, as a matter of |aw As a
consequence, the evidence that the appellant <clainms was
unconstitutionally suppressed would not, had it been known to the
appel  ant, have been hel pful to him

The Trump Card That Need Not Be Played

Because counsel for both parties and the trial judge have
dealt wth this question of a deal or understanding in its broadest
formul ation, it has been convenient for us to do the sane. The
appel l ant has been permitted to argue on the basis of everything
that was said or done by anybody between WI|kerson's arrest on

Sept enber 26, 2001, and his guilty plea hearing on June 19, 2002,
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in an effort to prove that there was a deal or understanding for
his trial testinmony of My 21, 2002. As we have earlier pointed
out, however, inpeaching Leon Wl kerson's testinonial credibility
on May 21, 2002, woul d not have been hel pful to the appellant. The
only discrediting that m ght have been hel pful woul d have been the
di screditing of WIkerson's hearsay declaration of Novenber 14,
2001.

If, however, this mass of intertwning and overlapping
evidence failed to persuade Judge Allison that any deal or
understanding, formal or informal, induced Leon WIkerson to
testify on May 21, 2002, a fortiori, a mnuscule fraction of that
evi dence coul d not concei vably have persuaded her that any deal or
under st andi ng i nduced W/ kerson's hearsay decl arati on of Novenber
14, 2001.

As of Novenber 14, 2001, there was not yet in the State's
Attorney's Ofice a file on the Adans case. Indictnents in that
case had not yet been considered, let alone filed. Fr ank
Rangoussis was not yet assigned to the prosecution of the Adans
case, nor Melissa Copeland to the Wl kerson case. Lynn Stewart,
prosecutor of the Poole cases, was totally unaware of a future
Adanms case or a future WIkerson case. Nei ther the Public
Defender's Ofice nor Daniel Marcus was yet involved in the

representation of Wl kerson. No prosecutor or defense attorney was
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present at, or even aware of, Leon W/l kerson's statenment to the
police on that day.

The only possible parties to any conceivable deal or
understanding that mght have induced WIkerson to meke his
statenent to the police on Novenber 14, 2001, were 1) WI kerson
himself and 2) Detective Joe Phelps. Phel ps testified
unequi vocal | y that he never offered or prom sed W I kerson anyt hi ng,
including any help in making bail. Judge Allison expressly found
Detective Phel ps's testinony in that regard to have been truthful.

W | ker son hi nsel f never connected his statenent to the police
of Novenber 14, 2001, to any expectation of |eniency, offered or
even i magi ned. He spoke only of a hope of being permtted to nake
bail, a hope which never materialized. Future |eniency, indeed,
woul d seemto have been the furthest thing from WI kerson's m nd,
for as he expressed it in one of his letters to the appellant, "MW
plan was to post bail and go on the run."

Because the appellant's contention failed to breach even the
outer defenses of the State's position that no i nducenent, even in
the larger sense, had been offered, we need not consider in any
detail the contention's likely fate before the nore inpregnable
i nner citadel of Novenber 14, 2001 standing al one. Even if express
fact-finding in this regard were not involved, the supplenenta
standard of fact-finding review of our taking that version of the

evi dence nost favorable to the State woul d then be engaged. Judge
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Allison's ruling woul d be affirmed on the narrower ground as surely

as it is being affirmed on the broader ground.

B2b. A Purely Self-Induced Expectation of Leniency Is Not A Legally Cognizable
Inducement

At the hearing before Judge Allison on January 21, 2003, it
was the appellant's position that there was an actual agreenent or
under standi ng, formal or informal, express or inplied, of testinony
I n exchange for |eniency between Leon WIkerson and the State.
Because Judge Allison's detailed findings of fact essentially
forecl osed any hope of success for such an argunent, the appell ant
has shifted his doctrinal ground on this appeal. 1In his appellate
brief the appellant now franes his Brady contention exclusively in
ternms of evidence bearing on his "expectation of |eniency.”

THE STATE VI OLATED BRADY | N W THHOLDI NG EVI DENCE THAT THE

STATE' S "EYEW TNESS, " LEON W LKERSON, HAD AN EXPECTATI ON

OF LENI ENCY | N PENDI NG CHARCES | N EXCHANGE FOR TESTI FYI NG
AT APPELLANT' S TRI AL.

(Enphasi s supplied).

Such a subjective expectation of Ileniency could take two
forms. A consideration of the first will not detain us | ong. That
woul d be an expectation of |eniency that was conpletely self-
i nduced, with no behavior on the part of the State, on that
occasi on or on any ot her occasion, that could sonehow be deened to
have led the witness astray. No case, state or federal, has ever
come cl ose to consi dering an expectation of | eniency, even if known

by the State to exist, to be a Brady-cogni zabl e i nducenent if it is
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unquestionably nothing nmore than a wsh-fulfillnment fantasy,
i deati onal parthenogenesis, a product of spontaneous conbustion--
i ke Athena springing fully armed fromthe brow of Zeus. W do not
hesitate to predict that such atotally unilateral subjective state

of mind will never be deened Brady material.

B2c. An Expectation of Leniency Reasonably Based on Appearances

The nore problematic possibility of a cognizabl e i nducenent
will occur nore frequently. It is one wherein a wtness's
subj ective expectation of leniency is reasonably based on the
appear ances of governnental behavior, even if the governnental
behavi or was not intended to produce the expectation. W are not
here tal ki ng about subtl e governnental behavior, intended to convey
a nessage even while maintaining the ability to deny having done
so. Wien the nmessage is both inplied by the State and inferred by
the witness, there results an actual deal or understandi ng, albeit
an informal and unspoken one. The difference between that and a
nmore formal agreenent is sinply that the subtle understanding is
nore difficult to prove. Awnk is nore anbi guous than a contract.

Ggliov. United States, 405 U. S. 150, 92 S. C. 763, 31 L.

Ed. 2d 104 (1972); United States v. Bagley, 473 U S. 667, 105 S

Ct. 3375, 87 L. Ed. 2d 481 (1985); Ware v. State, 348 M. 19, 702

A .2d 699 (1997); and Conyers v. State, 367 M. 571, 790 A 2d 15

(2002), were all cases in which the suppressed evi dence woul d have

helped to prove that there actually was a deal nmde by the
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prosecution to procure the witness's testinony. WIson v. State,

363 Md. 333, 768 A 2d 675 (2001), was a case in which the
suppressed evidence woul d have revealed the fuller nature of the
deal for the witness's testinony.

We are speaking here of a very different phenonenon. It is
that of a subjective belief by a witness that sone bargain with the
State either exists or Ilikely could be arranged, under
circunstances in which the State never intended to convey any such
nessage but where its behavi or nonethel ess nade the inference of
such an unspoken bargain reasonable. In this situation, there is
no deal, formal or informal, express or inplied. There is only a
subj ective expectation of sone benefit in the m nd of the w tness,
but an expectation reasonably based upon the State's behavior in
ot her cases on ot her occasions.

Wllianms v. State, 152 M. App. 200, 831 A 2d 501 (2003), is

an exanple of just such a phenonenon. A key w tness against the
def endant was a jail mate, to whomthe def endant al |l egedly confessed
his involvenment in a nmurder. It was established that the
prosecutor of the nurder case entered into no deal or
understanding, formal or informal, with the witness. After being
convi cted, the defendant |earned that the witness had been a paid
police informant in narcotics cases "for at |east ten years," was
registered as a confidential informant with a "C. 1." nunber, and

had witten a series of letters to the trial judge in his own
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pendi ng case requesting leniency for, anong other things, his
cooperation with the police in the WIllians nurder case.

Even though none of this was known to the prosecutor of the
murder case, it was known by other nenbers of the State's
Attorney's Ofice and by the police. The know edge was deened to
be attributable to the prosecutor of the nmurder case. The failure
to have reveal ed the witness's past arrangenents with the State was
held to have been a Brady violation. Even though the witness in
the WIlians case had no deal, even inferentially, with the State,
he nonet hel ess had an expectation of |eniency reasonably based on
a pattern of past deals in other cases.

I f the appellant is, indeed, now urging such a contenti on upon
us, the quick answer is that it has not been preserved for
appellate review This is not the contention that was nade before
Judge Allison on January 21, 2003. For that reason, and that
reason alone, Judge Allison made no finding as to a purely
subj ective expectation of leniency in the mnd of Leon WI kerson.
A unilateral expectation and a bilateral deal are two very
di fferent things.

Even with respect to the nerits of the contention, however,
that version of the evidence nost favorable to the State would
still affirm Judge Allison's ruling. It is sinply that Leon
W kerson had no expectation of leniency in his narcotics cases

when he nmade his statenment to Detective Phel ps on Novenber 14,
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2001. According to his own testinony, all he was hoping for on
t hat occasion was help in nmaking bail.

On the less pertinent issue of whether Leon WI kerson had an
expectation of |eniency in exchange for his testinony on May 21,
2002, Judge Allison did make two very specific findings of fact.

16. Leon W/l kerson wote to M. Mircus in a letter
dated April 13, 2002, asking him to contact the
State's Attorneys in the two cases in which he was
to testify to clarify the arrangenents. Leon
Wlkerson indicated in the letter t hat he
understood that if he testified in another case
(case starting on May 7) [the Poole case] against
three persons that all his charges would be
dr opped. He also stated in that letter that he
nmade no agreenent to testify in the Adans case
(case starting on May 16) and did not expect to
testify in it.

19. Leon W/l kerson never told M. Murcus that he had
any expectation of leniency in exchange for his
testinmony in the nurder cases, including M. Adans'
case.

(Enphasi s supplied).

On the nore pertinent issue of what notivation Leon WI kerson
had for making his statement to the police on Novenber 14, 2001
the best information we have is from one of Leon WIkerson's
letters to the appellant.

I"mgoing to explain to you everything. Check this
Wotsy! | tried to beat the system but it back fired.
They question ne about the bullshit that you' re |ock up
for. They said if | told them what they wanted they
woul d' ve gave nme a bail. Sonebody had al ready gave them
your nane _and said you done it. What | was doi ng was
adding to the story they had already had. M/ plan was to
post bail and go on the run.
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(Enphasi s supplied).
W kerson further explained to the appellant how he had
reconciled his inconsistent stories to the police:

They ask nme why | indicated your nane at first. |
told them being as though you was suppose to get ne a
lawer and didn't, | took that as if you was sayi ng fuck
ne, sol said fuck you. feel nel 1| told themyou owe ne
a favor and | was expecting it when you gave ne your word
that you would get ny |lawer and you didn't. feel ne.
|"'mmaking it seemlike | indicated your nane in the shit
for get backs. feel ne! Now that's what's up. Your
| awyer can follow that |ead.

(Enmphasi s supplied).

Even with respect to Leon W/ kerson's cooperation with the
police in the Poole cases, the postscript to Wl kerson's letter to
the appellant is revealing. There is no indication that WI kerson
i nplicated the Pool e defendants with any expectation of receiving
nore | enient treatnent for his narcotics offenses. The inplication
is clearly that he would have said nothing to the police if the
others involved in that case had not first inplicated him and that
he only inplicated themin retaliation for their having inplicated
him The postscript reads:

Yo them ot her dudes put nme in that other shit. if they

woul d' ve kept their mouth close they would be still on

the streets. Wen they start there trail?

The bottomline is that Leon WI kerson had no expectation of
| eni ency that induced himto give his statenent to the police on

Novenber 14, 2001 (or even to give his trial testinony on May 21

2002). Al of the evidence, therefore, about what various persons
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said or did to generate such an expectation is immterial if, as
that version of the evidence nost favorable to the State reveal s,
W | ker son had no such expectation. For that reason, such evidence,

had it been known, would not have been hel pful to the appellant.
Il. SUPPRESSION

Even If Helpful, Was the Evidence Suppressed?
What is suppression? The nere fact that the State i s aware of
certain information that is not known to the defendant and fails to

reveal it is not, ipso facto, suppression. Such information has

not been suppressed if the defendant, "through reasonable and
diligent investigation," could have di scovered the information for
hi msel f. Judge Raker's description of non-suppression in Ware v.
State, 348 Md. at 39, is enlightening.

[ TIhe Brady rul e does not relieve the defendant fromthe
obligation to investigate the case and prepare for trial.
The prosecution cannot be said to have suppressed
evidence for Brady purposes when the infornation
allegedly suppressed was available to the defendant
t hrough reasonable and diligent investigation. See,
e.g., Hoke v. Netherland, 92 F.3d 1350, 1355 (4th Cr.),
cert. denied, 519 U S. 1048, 117 S. C. 630, 136 L. Ed.
2d 548 (1996). Brady offers a defendant no relief when
t he def endant knew or shoul d have known facts pernitting
himor her to take advantage of the evidence in question
or _when a reasonable defendant would have found the
evidence. See United States v. Payne, 63 F.3d 1200, 1208
(2d Cir. 1995), cert. denied, 516 U S. 1165, 116 S. C
1056, 134 L. Ed. 2d 201 (1996); Barnes v. Thonpson, 58
F.3d 971, 975 (4th Cr. 1995) (holding that no Brady
viol ati on exi sts when excul patory evidence is avail able
to the defendant from a source where a reasonable
def endant woul d have | ooked); see also United States v.
Kelly, 35 F.3d 929, 937 (4th Cr. 1994).

(Enmphasi s supplied).
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Anot her sonetinmes overl ooked aspect of suppression is the
tenporal question of when the information in issue ultimtely
becones known to the defendant. | f the defendant |earns of the
i nformati on before the conclusion of the trial, towt, intimeto

use it, there has been no Brady suppression. In DelLuca v. State,

78 Md. App. 395, 424, 553 A 2d 730 (1989), this Court discussed the
i ssue of timng.

There is the further problemof what is suppression
and when does it occur. Brady and its progeny deal not,
as here, with discovery sufficiently tinmely to enabl e the
defense teamto calibrate nore finely its trial tactics
but with the very different issue of withholding fromthe
know edge of the jury, right through the close of the
trial, excul patory evidence which, had the jury known of
it, mght well have produced a different verdict.
Suppression contenplates the ultinmate conceal nent of
evidence from the jury, not the tactical surprise of
opposi ng counsel. The Brady sin is hiding sonething and
keeping it hidden, not hiding sonething tenmporarily in
order to surprise soneone with a sudden revel ati on. Even
if the latter were just as sinful, it would be a
different sin with a different nane.

(Emphasis supplied). See also Stewart v. State, 104 Ml. App. 273,

287-88, 655 A 2d 1345 (1995); Jones v. State, 132 M. App. 657

673-75, 753 A 2d 587 (2000).

In terms of whether the State kept hidden its know edge of
W kerson's state of m nd and of circunstances possibly bearing on
that state of m nd or whether the State nmade such i nformati on known
before the conclusion of the trial, it is enlightening to | ook at
the State's direct exam nation of WI kerson on May 21, 2002. At

that point, the trial of the appellant still had two days to run.
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Wl kerson admtted on direct exam nation that, even as he was
testifying, he had pendi ng agai nst hi mcharges 1) of the possession
of marijuana and 2) of possessing cocaine with the intent to
di stri bute. He further admitted that he had been facing felony
charges in Novenber of 2001, at the time when he gave a taped
statement to the police. He denied, however, that he had nade t hat
statenment in order to get nore lenient treatnment on his pending
narcoti cs charges, but asserted that he gave the statenent in the
hope that it would help himin making bail. He further testified
that the appell ant was supposed to help bail himout on the fel ony
charges and that when the appellant failed to do so, WIkerson
becane angry with the appellant and decided to go to the police
wi th what he knew about the appell ant.

In terns of the appellant's awareness of the circunstances
beari ng on W1l kerson's possi bl e notivation for cooperating with the
State, either in the witness box or in the station house, and of
the appellant's tinely use of such know edge, his cross-exam nation
of WIlkerson on the second day of trial is equally revealing.
Wl kerson adm tted that, on May 21, 2001, he had been indicted for
two counts of possessing narcotics with the intent to distribute,
two counts of hiring a mnor to distribute narcotics, |esser
i ncl uded counts of sinple possession, and si x counts of conspiracy.
He testified that his trial on those charges was schedul ed for June

19, 2002, approximately one nonth after the appellant's trial.
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On those charges, WI kerson had posted bail and been rel eased.
He further testified on cross-exam nation that he was rearrested on
Cctober 16, 2001, and subsequently indicted on two additional
charges of the possession of narcotics with the intent to
di stribute. His bail was set at $300, 000. He contacted the
appellant to help himmake bail. Wen the appellant failed to do
so, Wl kerson testified that he felt as if he had been betrayed.
Wl kerson testified that he planned "to tell about this [so] |
could get ny bail lowered.” WIkerson further testified that when
he then spoke to the police, he believed that it would help him
with his bail.

In the course of being cross-exam ned, W/I kerson stated that
Dani el Marcus was his attorney in the pending narcotics cases. He
testified that he had never asked Marcus to pursue any negoti ati ons
on his behalf with respect to his appearance at the appellant's
trial. He did testify, however, that he had appeared as a State's
Wi t ness agai nst three other individuals in another unrel ated nurder
case (the Poole case). That trial had been schedul ed to begin on
May 7, 2002. In the letter from Wl kerson to Marcus, WIkerson
w ote that he believed he had a deal for his testinony in the Pool e
case.

W | kerson was also cross-exanmned by the appellant wth
respect to a letter he had sent to Marcus. A copy of that letter

had been provided to the appellant in pre-trial discovery. |In that
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letter Wl kerson stated to Marcus that he was not sure why he was
scheduled to appear at the appellant's trial because "I really
didn't eyew tness himdo anything."

The appellant had al so been apprised by pretrial discovery
that the cases pending against WI kerson had been schedul ed for
trial on June 19, 2002. On further cross-exam nation, W]IKkerson
acknow edged that for the charges against him he faced nmaxi num
penalties ranging up to 40 years, with the possibility of 25 years
w t hout the chance of parole. He admtted that he was al so facing
a charge of violating parole on an earlier 1999 conviction for the
possession of narcotics with the intent to distribute.

I n her Menorandumand Order denying the appellant's Mtion for
a New Trial, Judge Allison found as a fact, with specific reference
tothe letter fromWI kerson to Marcus and its "alert"” wth respect
to the Pool e case:

The defendant was on notice of the Poole matter fromthe

April 13, 2002 letter that was given himby the State.

Fromthat letter, the defendant knew M. WIkerson had

charges pendi ng agai nst hi mand knew he was to testify in

another matter. Further investigationof M. WIkerson's
circunstances, if warranted, was possible through revi ew

of M. WIlkerson's file and through di scussion with M.
W | kerson's counsel .

(Enphasi s supplied).

Leon Wl kerson's legal travails, his possible notivations for
any sort of cooperation with the State, and any other tactics or
strategi es that m ght have been coursing through his mnd were an

open book. The appellant knew everything that there was to be
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known. We hold that, as of the second day of the appellant's four-
day trial, he already knew, or with reasonabl e diligence coul d have
known, all of the information that he now <clainms was
unconstitutionally suppressed. There sinply was no suppression of
anyt hi ng.

lll. MATERIALITY

Even If Helpful and Even If Suppressed,
Was the Evidence Material?

The Al pha and Orega of Brady materiality is United States v.

Bagl ey, supra. It is not enough that evidence may have been

suppressed by the State that would have been helpful to the
defense. It is also required that the evidence, had it been known
and used by the defense, would truly have nade a difference to the
outcone of the case. There remains the problemof how to neasure
whet her somet hing would truly have nade such a difference.

Bagl ey, ontrial for both narcotics and firearns of fenses, had
made a tinely request for evidence of "any deals, prom ses or
i nducenments nmade to witnesses in exchange for their testinony.”
The Governnent's response did not reveal any such arrangenents. It
was ultimately brought to light, however, that two Governnent
W tnesses, "state |awenforcenent officers enployed by the
M | waukee Railroad as private security guards,"” had, during the
critical investigative period, signed contracts whereby they would

be paid by the Governnent for information furnished to it.
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Paynments of $300 to each informant were actually nmade for
i nformati on furnished in Bagley's case.

The District Court judge, who had heard the case wthout a
jury, nonetheless found that that evidence, even if it had been
known by Bagley, would have had no effect on the outconme of the
case. Part of his reasoning was that the testinony of the
W tnesses bore prinmarily on the firearns charges, of which Bagl ey
had been acquitted, rather than on the narcotics charges, of which
he was convicted. The wi tnesses' relatively skinpy testinony on
the narcotics charges, noreover, was nore hel pful than hurtful to
Bagl ey. The Suprene Court summarized the ruling on materiality
made by the District Court.

The District Court found beyond a reasonabl e doubt,
however, that had the existence of the agreenments been
disclosed to it during trial, the disclosure would have
had no effect upon its finding that the Governnent had
proved beyond a reasonable doubt that respondent was
guilty of the offenses for which he had been convi ct ed.
The District Court reasoned: A nost all of the testinony
of both witnesses was devoted to the firearns charges in
the indictnent. Respondent, however, was acquitted on
those charges. The testinmony of O Connor and M tchel
concerning the narcotics charges was relatively very
brief. On cross-exam nation, respondent's counsel did
not seek to discredit their testinony as to the facts of
distribution but rather sought to show that the
control |l ed substances i n question cane fromsupplies that
had been prescribed for respondent's personal use. The
answers of O Connor and Mtchell to this line of cross-
exam nation tended to be favorable to respondent. Thus,
the clained inpeachnent evidence would not have been
hel pful to respondent and would not have affected the
outcone of the trial

473 U. S. at 673 (enphasis supplied).
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The United States Court of Appeals for the Ninth Crcuit,
however, reversed the District Court, taking a very stern | ook at

what it deened to be a Brady violation. Bagl ey v. Lunpkin, 719

F.2d 1462 (1983). It held that the suppression of the information
was error per se and that it would call for an automatic reversal
unless it coul d be deened to have been harml ess error. The Suprene
Court, in turn, reversed the Ninth G rcuit, disdaining autonatic
reversal s and hol di ng that actual materiality is still the critical
i ssue that nust be nmeasured on a case by case basis.

The holding in Brady v. Maryl and requires di scl osure
only of evidence that is favorable to the accused and
"material either to guilt or to punishnent.” The Court
explained in United States v. Agurs: "Afair analysis of
the holding in Brady indicates that inplicit in the
requirenent of materiality is a concern that the
suppressed evidence mght have affected the outcone of
the trial."

473 U. S. at 674-75 (enphasis supplied).
The Bagl ey opinion, 473 U.S. at 677, quoted with approval from

Gagliov. United States, 405 U. S. 150, 154, 92 S. C. 763, 31 L.

Ed. 2d 104 (1972):

W do not automatically require a newtrial whenever "a
conbing of the prosecutors' files after the trial has
di scl osed evi dence possibly useful to the defense but not
likely to have changed the verdict ...." A finding of
materiality of the evidence is required under Brady ....
Anewtrial isrequiredif "the false testinony could ...
i n any reasonable |ikelihood have affected the judgnent
of the jury ...."

(Enphasi s supplied).
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| ndeed, United States v. Agurs, 427 U S. at 109-10, had

earlier noted:

[T]here is "no constitutional requirenent that the
prosecution make a conplete and detailed accounting to
t he defense of all police investigatory work on a case.”
The nere possibility that an item of undisclosed
informati on m ght have hel ped the defense, or nm ght have
affected the outcone of the trial, does not establish
"materiality” in the constitutional sense.

(Enmphasi s supplied).
A Measuring Rod for Materiality
But where on the continuum of increasing likelihood is the
line to be drawn between a nerely long shot at a change in the
verdi ct and a change worth betting on? The Bagley opinion found in

Strickland v. Washi ngton, 466 U.S. 668, 104 S. C. 2052, 80 L. Ed.

2d 674 (1984), the appropriate neasuring rod for materiality.

The evidence is material only if there is a reasonable
probability that, had the evi dence been di sclosed to the
defense, the result of the proceeding would have been
different. A "reasonable probability" is a probability
sufficient to undern ne confidence in the outcone.

473 U. S. at 682 (enphasis supplied).

It is critically inportant to note that Bagley, just as
Strickland before it, did not use the unadorned noun "probability"
inits mathemati cal sense of neaning "nore likely than not" or "50
percent plus."” Bagley provided its own definition for the ful
phrase "reasonable probability" as "a probability sufficient to
undermi ne confidence in the outcone.” The Suprenme Court renmanded

the case to the Ninth Grcuit so that it mght determ ne "whether
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there is a reasonabl e probability that, had the i nducenment offered
by the Governnent ... been disclosed to the defense, the result of
the trial would have been different.” 473 U. S. at 684.

Strickland had been neasuring the likely prejudice to the

defense resulting from the ineffective assistance of counsel.
Strickland first rejected a standard, suggested by the defense,
that was too | ow

It is not enough for the defendant to show that the
errors had sone concei vabl e effect on the outcone of the
proceeding. Virtually every act or om ssion of counsel
would neet that test, and not every error that
concei vably coul d have i nfluenced t he out come underni nes
the reliability of the result of the proceeding.
Respondent suggests requiring a showing that the errors

"inmpaired the presentation of the defense.” That
st andard, however, provides no workabl e principle. Since
any error, if it is indeed an error, "inpairs" the

presentation of the defense, the proposed standard is
i nadequat e because it provides no way of deciding what
inmpairments are sufficiently serious to warrant setting
asi de the outcone of the proceedi ng.

466 U.S. at 693 (enphasis supplied).

Strickland then rejected, as too high, the standard of nore-

l'i kel y-than-not:

On the other hand, we believe that a defendant need
not show that counsel's deficient conduct nore likely
than not altered the outcone in the case. This outcone-
determ nati ve standard has several strengths. It defines
the relevant inquiry in a way famliar to courts, though
the inquiry, as is inevitable, is anything but precise.
The standard also reflects the profound inportance of
finality in crimnal proceedings. Moreover, it conports
with the widely used standard for assessing notions for
new trial based on newly discovered evidence.
Neverthel ess, the standard is not quite appropriate.

466 U.S. at 693-94 (enphasis supplied).
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Having rej ected, with Gol dil ocks, both that which was too high

and that which was too low, Strickland then settled on that which

was "just right."

The defendant nust show that there is a reasonable
probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been
di fferent. A reasonable probability is a probability
sufficient to undern ne confidence in the outcone.

466 U.S. at 694 (enphasis supplied).

The Strickland opinion analyzed why the preponderance of

evi dence standard, al beit appropriate for measuring the inpact of
new y discovered evidence in the context of a notion for a new
trial,® is not appropriate for neasuring prejudice in an
i neffective assistance of counsel case and, now by anal ogy, for

nmeasuring materiality in a Brady suppression case.

Maryl and, however, is an exception to what Strickland
characterized as "the widely used standard for assessing notions
for new trial based on newly discovered evidence." 466 U S. at

694. In Yorke v. State, 315 Md. 578, 586-88, 556 A . 2d 230 (1989),
Judge Oth wote for the Court of Appeals in rejecting the higher
or "probabl e" standard for neasuring |ikely inpact and opted for an
i ntermedi at e st andard:

The newly discovered evidence may well have produced a
different result, that is, there was a substantial or
significant possibility that the verdict of the trier of
fact woul d have been affect ed.

315 M. at 588 (enphasis supplied).

Ironically, that |anguage from a newy discovered evidence
case is the very |l anguage that Bowers v. State, 320 Ml. 416, 427
578 A.2d 734 (1990), would adopt for neasuring prejudice in
i neffective assistance of counsel cases and that State v. Thonas,
325 Md. 160, 190 n.8, 599 A 2d 1171 (1992), would adopt for
measuring Brady materiality.
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Even when the specified attorney error results in
t he om ssion of certain evidence, the newy discovered
evi dence standard i s not an apt source fromwhich to draw
a prejudice standard for ineffectiveness clains. The
high standard for newly discovered evidence clains
presupposes that all the wessential elenments of a
presunptively accurate and fair proceedi ng were present
in the proceeding whose result is challenged. An
i neffective assi stance claimasserts the absence of one
of the <crucial assurances that the result of the
proceedingisreliable, sofinality concerns are sonewhat
weaker and the appropriate standard of prejudi ce shoul d
be sonmewhat | ower. The result of a proceeding can be
rendered unreliable, and hence the proceeding itself
unfair, even if the errors of counsel cannot be shown by
a_preponderance of the evidence to have deterni ned the
out cone.

466 U.S. at 694 (enphasis supplied).

Strickland also provided guidelines for maki ng the

guantitative assessnent. One is that the likely result nust be
assessed only in contenplation of a fully principled verdict.

I n making the determ nation whether the specified
errors resulted inthe required prejudice, acourt should
presune, absent challenge to the judgnent on grounds of
evidentiary insufficiency, that the judge or jury acted
according to law. An assessnent of the likelihood of a
result nore favorable to the defendant nust exclude the
possibility of arbitrariness, whi sy, caprice,
"nullification,” and the 1like. A defendant has no
entitlement to the luck of a law ess deci si onnmaker, even
If alaw ess decision cannot be reviewed. The assessnent
of prejudice should proceed on the assunption that the
deci si onmaker is reasonably, consci enti ousl Yy, and
inpartially applying the standards that govern the
decision. It should not depend on the idiosyncracies of
t he parti cul ar deci si onmaker, such as unusual
propensities toward harshness or | eniency.

466 U.S. at 694-95 (enphasis supplied).
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A second inportant guideline is that, in assessing the inpact

of atrial
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The question is not whether the defendant woul d nore
ly than not have received a different verdict with

t he
fair
Wwor t

(Enmphasi s

evi dence, but whether in its absence he received a
trial, understood as a trial resulting in a verdict
hy of confi dence.

suppl i ed).
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Strickler v. Greene also added a winkle by providing a good

illustration of the difference between a "reasonabl e possibility" of
a different result, which is not enough to be deened nmaterial, and
a "reasonabl e probability" of a different result, which is.

The District Court was surely correct that there is a
reasonabl e possibility that either a total, or just a
substantial, discount of Stoltzfus' testinony m ght have
produced a different result either at the guilt or
sentenci ng phases. ... Asthe District Court recogni zed,
however, petitioner's burdenis to establish areasonable
probability of a different result.

527 U.S. at 291 (enphasis in original).

The Suprene Court's opinion recognized that, had the
| npeaching material been nmade known to the defense, the
"discrediting [of the State's wtness's] testinony mght have
changed the outcome of the trial,"” but that that quantum of
| i kelihood, to wit, a possibility, was not enough to qualify as
"material ."

Wt hout a doubt, Stoltzfus' testinony was prejudicial in

the sense that it nade petitioner's conviction nore

likely than if she had not testified, and discrediting

her testinmony might have changed the outcone of the
trial.

That, however, is not the standard that petitioner
nmust satisfy in order to obtainrelief. He nust convince
us that "there is a reasonable probability" that the
result of the trial would have been different if the
suppressed docunents had been disclosed to the defense.

527 U. S. at 289 (enphasis supplied).

Because the appellant in Strickler v. Geene had shown only

the reasonable possibility of a different result, rather than a
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reasonabl e probability, the Suprene Court held that the evidence

al | egedly suppressed was not material and that Brady, accordingly,
had not been viol at ed.

Petitioner has satisfied two of the three conponents of

a constitutional violation under Brady: exculpatory
evidence and nondisclosure of this evidence by the
prosecution. ... However, petitioner has not shown that

there is a reasonable probability that his conviction or
sentence woul d have been different had these materials
been di scl osed. He therefore cannot show materiality
under Brady.

527 U. S. at 296 (enphasis supplied).

But for the linguistic tweaking of substituting one synonynous
phrase for another, which we will exam ne nore fully, the Court of
Appeal s opi nions have faithfully echoed the Suprenme Court opinions
in applying Bagley's materiality standard for an alleged Brady

vi ol ati on. See Ware v. State, 348 Md. at 47 ("[A] show ng of

materiality does not require the accused to denonstrate by a
preponder ance of the evidence that the disclosure of the suppressed

evi dence woul d have resulted in an acquittal."); WIlson v. State,

363 Md. at 351-56; Conyers v. State, 367 Md. at 609-13.

Even i f, arguendo, the evidence of Leon WI kerson's subj ective
expectation of | eniency had been suppressed and even if, arguendo,
it mght have been helpful to the appellant, it was not material
within the contenplation of Brady and Bagl ey. Taki ng the non-
cl early-erroneous fact-findings of Judge Allison and nmaki ng our own
i ndependent judgnent as to their significance, we conclude that

there was not a substantial possibility, to wit, a reasonable
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probability, that the jury's know edge of such evi dence woul d have
produced a different verdict.
A Prescient Choice of Synonyms
A further word, however, about nuances of vocabul ary. For
measuring the materiality of suppressed evi dence, the Suprene Court
in Bagley, 473 US. at 682, wused the words "reasonable

probability,"” adopting the standard from the Strickland v.

Washi ngton, 466 U. S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)
materiality test for ineffective assistance of counsel cases. The
Suprenme Court has consistently continued that wusage in its

subsequent cases. Kyles v. Wiitley, 514 U S. at 434; Strickler v.

G eene, 527 U. S. at 280.

Judge Karwacki, however, in State v. Thomas, 325 Ml. 160, at

190 and n.8, 599 A 2d 1171 (1992), explained that Miryland, in

applying the Strickland v. Washington materiality test, had used

"substantial possibility" as a synonym for the Suprene Court's
"reasonabl e probability" and would continue to do so in neasuring
the materiality of a Brady violation. Succeeding Maryl and cases

have conti nued the custom Ware v. State, 348 M. at 45-46; WI son

v. State, 363 Ml. at 352; Convyers v. State, 367 MI. at 611

At first glance, the tilt, one way or the other, may seem

Lil i putian. In terns of |Ilinguistic ganesmanship, the noun
"possibility" punps less testosterone than “probability."
Advant age, defendant! On the other hand, the adjective
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"substantial" packs nore punch than "reasonable." Advant age,
St at el At the end of the day, the scales would seem to be in
equilibrium Quantitatively, the two terns are indistinguishable
down to the | ast decimal place. It would be tenpting to say, "It's
a wash."

In purely quantitative terns, it may, indeed, be a wash, but
qualitatively the substitution of ternms may serve a valuable

purpose. |In Bowers v. State, 320 Md. 416, 578 A.2d 734 (1990), an

i neffective assistance of counsel case, Judge WIIliam Adkins
poi nted out, with respect "to Strickland' s prejudice prong," that
"many deci sions apply the Suprenme Court's 'reasonabl e probability’
| anguage wi thout any particular attenpt to define the term with
nore precision.” Bowers |ooked to the terni nol ogy devel oped to

descri be the i npact of newly di scovered evidence in Yorke v. State,

315 mMd. 578, 588, 556 A 2d 230 (1989), and concluded that Yorke's
use of the term "substantial or significant possibility" was an
ef fi caci ous way of describing precisely that quantumof |ikelihood

that Strickland had | abel ed a "reasonabl e probability."

"Substantial possibility," of course, isthetermwe
used to define the "may well" standard we adopted in
Yor ke. W think the standard, as so defined, aptly
describes the prejudice standard the Suprene Court
adopted in Strickland. W shall apply it in this case.

320 Md. at 427 (enphasis supplied). Two years later, State V.

Thomas, 325 Md. at 190 n. 8, adopted the sane term nol ogy as a nore
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appropriate way of describing the materiality of a Brady
suppr essi on.

Thus, "substantial possibility,"” neaning the sane thing in al
three contexts, is now Maryl and's conmon denomni nat or neasuring rod
for assessing 1) the likely inpact of newly discovered evidence in

the context of a newtrial notion, Yorke v. State, 315 Md. at 588;

2) the likely prejudice in an ineffective assistance of counse

case, Bowers v. State, 320 M. at 427; and 3) the materiality of a

Brady suppression of hel pful evidence, State v. Thomas, 325 Mi. at

190 n. 8.
Maryl and, of course, was free to adopt any standard it pl eased

for newy discovered evidence cases. It did soin Yorke v. State.

In both the ineffective assistance of counsel cases and the Brady
materiality cases, on the other hand, the Maryland standard is
precisely the standard dictated by the Suprene Court. It has to
be, for in such cases we are applying federal constitutional |aw,
not Maryland law. There is no quantitative difference between the
Maryl and st andard and the federal standard. The only difference is
inthelinguistic |abels the two jurisdictions have chosen to pl ace
upon that sane i mmutabl e standard.

"Reasonabl e probability” and "substantial possibility" are
synonyns. That does not nean, however, that one synonym may not
enj oy advant ages over the other. An obvious weakness of the term

of art "reasonable probability" is that the unwary reader may
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readily confuse it with the informal and commonpl ace notion of
“probability." To the untutored ear, probability sounds I|ike
something that is nore likely true than not. As we have anal yzed

at length, however, in tracing the developnent of Strickland's

prejudice standard and its adoption for Brady materiality

measurenents by United States v. Bagley, "reasonable probability"

i nplies no such thing. Wen the termis confortably surrounded by
its full entourage of interpretative caselaw, its nore limted
meaning is clearly understood. The difficulty, of course, is that
the phrase, as years go by, will be inevitably ripped | oose from
its supportive casel aw. Left on its own, it can easily, albeit
m stakenly, be taken to nean nore likely than not. The phrase
"substantial possibility" suffers no such risk of mstaken
identity. It is, therefore, a | ess treacherous synonym

I ndeed, in his concurring and di ssenting opinion in Strickler
V. Geene, Justice Souter argued for precisely the shift in
term nol ogy that Maryl and had been enpl oying for al nost a decade.
He first identified the |inguistic problem

Before | get to the analysis of prejudice | should

say sonet hi ng about the standard for identifying it, and

about the unfortunate phrasing of the shorthand version

in which the standard is customarily couched. The Court

speaks in ternms of the famliar, and perhaps famliarly

deceptive, fornulation: whether there is a "reasonable

probability" of a different outcone if the evidence

wi t hhel d had been di scl osed. The Court rightly cautions

that the standard intended by these words does not

require defendants to showthat a different outcone would

have been nore likely than not with the suppressed
evi dence.
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527 U.S. at 297-98 (enphasis supplied).
Justice Souter referred to the deceptive simlarity between
t he phrase "reasonabl e probability" and the word "probability" as
a linguistic source that sinply cannot be ignored.
Despite our repeated explanation of the shorthand
formulation in these words, the continued use of the term

"probability" raises an unjustifiable risk of msleading
courts into treating it as akin to the nore demandi ng

standard, "nore likely than not." Wil e any short
phrases for what the cases are getting at wll be
"inevitably | npr eci se. " I t hi nk "significant

possibility" would do better at capturing the degree to
whi ch the undiscl osed evidence would place the actua
result in question, sufficient to warrant overturning a
convi ction or sentence.

527 U.S. at 298 (enphasis supplied).
Justice Souter concl uded:
W would be better off speaking of a "significant
possibility" of a different result to characterize the
Brady materiality standard.

527 U.S. at 300. That is precisely what Maryl and has done, al beit

usi ng "subst anti al possi bility" i nst ead of "significant
possibility." That |ast equivalency is, indeed, a wash.
Helpfulness and Materiality Compared

An observation is in order about the close relationship
between Brady's hel pful ness conponent and Brady's nateriality
conponent. There is a massive overlap, but they are not identical.
Al material evidence is contained within the |arger category of
hel pful evi dence. Evidence that is material is per se hel pful

Any evidence that is not helpful cannot, by definition, be
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material. The evidence inissue inthis case, for instance, is not
mat eri al because it would not have been hel pful.

On the other hand, evidence may be hel pful even if it is not
material. Such evidence is helpful, but not hel pful enough. It
noves in the right direction, but it fails to achieve materiality's
critical nass.

There Was No Brady Violation

None of the three Brady criteria was satisfied in this case.
The i npeachnment of Leon Wl kerson's testinonial credibility would
not have been hel pful to the appellant, nor would the evidence in
guestion have helped to discredit Leon WIkerson's nuch earlier
out-of-court statenent to the police. By neither nodality,
therefore, would the evidence in question have been HELPFUL.
Evi dence of Leon W/ kerson's subjective expectation of |eniency,
nor eover, was not SUPPRESSED. The evidence of activity that did
not produce a pertinent expectation of |eniency, furthernore, would
not have been MATERIAL. For any of these reasons, there was no

violation of Brady v. Maryl and.

A Body Attachment for Lloyd Jarrett
Turning to the other contentions, another of the w tnesses
agai nst the appellant was Lloyd Jarrett. Jarrett testified on the
second day of the trial and was subject to extensive direct
exam nati on, cross-exam nation, redirect exam nation, and recross-

exam nat i on. In an effort to inpeach Jarrett's credibility,
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appel l ant's counsel thoroughly explored the reasons Jarrett m ght
have had for cooperating with the State. It was reveal ed that
Jarrett had prior convictions for 1) the distribution of narcotics
and 2) escape. Jarrett admtted that he had viol ated his probation
on the narcotics of fense and had, on March 31, 2000, been pl aced on
three years of probation. He was still on probation at the tinme of
his testinony against the appellant. Jarrett also admtted to
havi ng been convi cted of the unauthorized use of a notor vehicle in
1996 and of three cases of possession of narcotics with intent to
distribute in 1992.

Jarrett further acknow edged that he had narcotics cases
pendi ng against himat the tine of his testinony in this case. 1In
terms of a notive to testify for the State in the expectation of
| eni ency, Jarrett was thoroughly inpeached. At the conclusion of
his testinmony Judge Allison quashed the wit and body attachment
that had earlier been issued, and Jarrett was free to | eave.

On the next trial day, appellant's counsel infornmed Judge
Al'l'ison that he had, overnight, |ooked nore closely at the docket
entries involving Jarrett and had al so spoken to defense counsel in
another case in which Jarrett had been a State's wtness.
Appel l ant's counsel infornmed Judge Allison that he would like to
recall Jarrett and to ask him some further questions. Judge
Al'lison responded that she would permt Jarrett to be recalled.

The appel | ant, however, did not request a subpoena for Jarrett. At
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the end of the case, Jarrett understandably had not appeared. The
appel lant then for the first time requested a body attachnent.

Appel I ant' s counsel expl ained to Judge Al lison that he had not
hi nsel f subpoenaed Jarrett because the prosecutor had informed him
that if he wanted to recall Jarrett, it "would not be a problem"”
That coul d have neant the prosecutor woul d undertake to produce the
witness. On the other hand, that could sinply have neant that the
prosecutor would not object to the recalling of the witness for
further inpeachnment. The prosecutor stated, "I don't think | ever
made any representation that sonehowif he didn't want to cone back
or sonet hing cane up, that we were going to undertake the effort to
go searching for him"

In any event, Judge Allison declined to issue a new body
attachnment for Jarrett, observing that any additional inquiry into
Jarrett's having testified in some other case would be both
curmul ative and col lateral. Judge Allison indicated, however, that
she woul d all ow the appellant additional tine to obtain Jarrett's
appear ance, but that she would not issue a second body attachnent
for him

In addition to raising this issue on direct appeal as an
alleged trial error, the appellant also raised it as one of the
grounds supporting his Mtion for a New Trial. Judge Allison's
expl anation, in that context, for her action in denying the new

trial notion persuades us, in this context, that she did not abuse
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the wi de discretion vested in the trial judge in regulating trial
procedure, including the com ng and goi ng of wi tnesses.

The defendant's final ground for a newtrial is that
the Court erred in refusing to issue a body attachnent
for the return of Lloyd Jarrett at the defendant's
request. The defendant had an opportunity for cross
exam nation of M. Jarrett and re-cross. At no tine did
the defendant indicate to the Court that M. Jarrett
should not be excused. Nor did the defendant neke any
effort to subpoena M. Jarrett. Accordingly, M.
Jarrett's absence was of the defendant's neking. More
i mportantly, however, the stated ground for requesting
the Court to issue a body attachnent for M. Jarrett was
so the defendant could continue his inpeachnent of M.
Jarrett. The further inpeachnent involved a sentence
I nposed on M. Jarrett in Cctober, 2000. The failure of
the defendant to be prepared with that inpeachnent
material during his cross or re-cross of M. Jarrett is
not grounds for the Court to seize M. Jarrett and return
himto the courtroomto continue with a third round of
i npeachnment .

(Enphasi s supplied). W see no abuse of discretion.
Declining to Excuse a Juror

The nmurder victi mwas Janes Todd Piche. The stepfather of the
victim R ch Warfield, was present in the courtroomas one of the
spectators at the trial. When the prospective jurors were
voir-dired, Rich Warfield s nane was not included on any list of
potential w tnesses. He was not nentioned or identified in any
way.

During the second day of trial, the jury forelady brought to
the attention of the court a brief conversation she had had on a
nearby street with an individual whom she recognized. She knew

Rich Warfield because "he was a very good friend of ny husband's
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grow ng up." Wen she said hello to himoutside the courthouse,

however,
her .

br ought

M. Warfield i nfornmed her that he should not be talking to

Sensitive to any possible inpropriety, she imrediately

this to the attention of the judge. The prosecutor

i nformed the judge (but not the forelady) that Rich Warfield was,

i ndeed, Janes Piche's stepfather, notw thstanding their different

| ast nanes. Judge Allison then explored with the juror the

possi bl e i npact of the recognition:

THE COURT: Okay. Do you know a Rich or Jennifer
Warfiel d?

THE JUROR Yes, |1 do.

THE COURT: Ckay. Did you have sone di scussion
with themat |unch?

THE JUROR: You know, | sawhimon the street and
said, "H." | had no idea he was connected with this
case. Al he said was, "I shouldn't be talking to you."

| said, "Ckay." That was our exchange.

THE COURT: Ckay. And do you know now whet her he

has any connection to this case?

THE JURCR: No, | don't. —He was a very good

friend of ny husband's growing up. He didn't recognize

nme, | don't think, but I recognized him but | had no
I dea that he had anything to do with this case. ... Not
that 1| was going to talk to himanyway ....

THE COURT: Do | understand that you had no
di scussi ons about the case?

THE JURCR: None. None.

THE COURT: Al right. M'am do you feel that

this exchange that you had with M. Warfield has in any
way affected your ability to decide this case fairly and
inpartially based solely on the testinony that you hear
In this courtroonf
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THE JURCR No.

Until right now!l have no earthly i dea he was in
any way connected and now |I' mthinking he is.

THE COURT: So if we hadn't nade a big deal out
of it--all right. Thank you nma' am

(Enmphasi s supplied).

The appel l ant, we hold, makes too nuch of the recognition by
a juror of a casual acquaintance. Rich Warfield had been a friend,
al beit a close one, not of the juror herself, but of her husband.
That friendship, noreover, was not an ongoi ng present rel ationship,
but one rooted in the past. Although the juror recognized Rich
Warfield, he apparently had not recogni zed her. The recognition,
nor eover, cane on the street and not in the courtroom

The appel |l ant nonet hel ess noved to have the juror replaced.
Judge Allison reserved her ruling. The next day she denied the
notion, pointing out that the juror did not know, even then, that
Rich Warfield was the parent (or stepparent) of the victimand that
the juror had not discussed the case in any way with M. Warfield.

Judge Allison observed that Rich Warfield could have been in
court for any nunmber of reasons and that it was pure specul ation
that the juror would deduce Warfield' s relationship with the
victim Even if one could speculate that Rich Warfield had sone
interest inthe trial, the conclusion was by no neans a conpel ling
one that he necessarily had sonme interest in seeing the appellant

convicted. He could have been a supportive friend of either the
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victim or the appellant. He could well have been a supportive
friend or relative of either the defense attorney or the assi stant
states attorney. He could well have been a prospective enpl oyer of
either attorney, wishing to get a first-hand inpression of trial
skills. He could well have been a representative of a citizens'
I nterest group, nonitoring the trial process. He could well have
been a friend of the judge, waiting to go to lunch. The list of

possibilities could go on and on.*

‘W take sone unbrage, noreover, at the m sleading nanner in
whi ch the appellant has framed this issue.

THE TRI AL COURT ERRED I N FAI LI NG TO STRI KE THE JURY
FOREPERSON, WHO TOLD THE COURT THAT SHE KNEWTHE VICTIM S
FAM LY, AND THAT THE VICTIM S FATHER WAS A "VERY GOOD
FRIEND OF MY HUSBAND S."

(Enphasi s supplied).

The careful placenent of the opening quotation mark may shiel d
the statenent frombeing literally false. It nonetheless attenpts
to convey to us a very false inpression. W are not concerned t hat
the reference to Rich Warfield as a "very good friend of ny
husband' s" does connote nore of a sense of contenporaneity than
woul d a nore accurate reference to the fact that Rch Warfield had

been a "very good friend of my husband's growing up.”™ Nor are we
concerned with the subtle glide from "victims stepfather"” to
"victims father." That may be nothing nore than editorial
l'i cense.

W are concerned, however, that even an indirect quotation
makes a deliberate statenent: "The jury foreperson ... told the
court that she knew the victims famly.” The jury foreperson
never told the court any such thing. The juror did not know the
victims famly. The juror did not knowthe victim The juror did
not know that the victimeven had a famly, let alone that Rich
Warfield was a nmenber of that famly. The indirect quotation went
on: "The jury foreperson ... told the court ... that the victins
father was a 'very good friend of nmy husband' s.'" That statenent
attributes to the juror know edge that Rich Warfield was the
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This alleged trial error, now raised before us, was also
rai sed before Judge Allison in the Mdtion for a New Trial. Her
observations in that context we find persuasive in this context.

The defendant's third ground for a newtrial is that
the Court erredinfailing to disnmss the jury foreperson
who returned fromlunch and inforned the Court that she
had seen, outside the courtroom a good friend of her
husband. She indicated that she had not seen this
gentl eman, Rich Warfield, inthe courtroom Although the
def endant attenpts to make it appear as though this juror
knew that M. Warfield was famly of the victim the
juror positively stated that she did not know why he was
present. Moreover, M. Warfield and the victim Janes
Piche, do not share the same surnane. The juror
definitively stated that the presence of M. Warfield in
t he courtroomwoul d not inpair her ability to be fair and

impartial. Accordingly, thereis no basis to grant a new
trial on this ground.

(Enphasi s supplied).
A decision as to renoving a juror for bias is entrusted to the
broad di scretion of the trial judge and an appel |l ate court will not

interfere with such an exercise of discretion except in cases of

"victims father.”™ The juror, however, expressly disavowed any
such know edge.

The initial statenent of the contention was no acci dent of

random phraseol ogy. The appellant's argunent picked up and
reiterated the thene.

The trial court deprived Appellant of a fair trial
in contravention of his rights under the Sixth and
Fourteenth Amendnents to the United States Constitution
and Articles 21 and 24 of the Maryland Decl aration of
Ri ghts because it refused to strike a juror who stated,
during trial, that she recognized the victims famly and
knew the father as "a good friend of ny husbands."

(Enphasi s supplied).
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cl ear abuse. State v. Cook, 338 M. 598, 607, 659 A 2d 1313

(1995); Evans v. State, 333 Mi. 660, 673, 637 A 2d 117 (1994); Hunt

v. State, 321 Md. 387, 415, 583 A 2d 218 (1990). Judge Allison did

not clearly abuse her discretion in this case.?®

Crawford v. Washington
And the Constitutional Right of Confrontation

As we have discussed at great |ength, one of the wtnesses
called by the State was Leon W/ kerson. In a taped statenent,
Wl kerson had earlier told the police that he had seen the
appel I ant, whom he had known for many years, shoot the victim At
trial, however, W/Ikerson repudi ated that statenment and testified

that he did not know who the shooter was because the shooter was

*The Suprene Court decision in Smth v. Phillips, 455 U S
209, 102 S. . 940, 71 L. Ed. 2d 78 (1982), helps to place the
strained allegation of juror bias in this case in realistic
perspective. The defendant in that case, convicted of nurder in
New York City, later learned that one of his jurors, during the
course of the trial, had submtted an application for enpl oynent as
a mpjor felony investigator to the District Attorney's Ofice.
Wrd of the application filtered dowmn to the prosecutors of the
def endant's case, but they el ected not to i nformdefense counsel or
the judge of the enploynent application. A post-trial hearing
found that the juror was nonet hel ess free of any actual bias in the
defendant's case and deni ed post-conviction relief.

On a federal wit of habeas corpus, the District Court granted
relief and the Second G rcuit affirmed. In reversing the Second
Circuit, Chief Justice Rehnquist wote for the Suprene Court
majority:

[ Dl ue process does not require a newtrial every tine a

juror has been placed in a potentially conprom sing

si tuati on. Were that the rule, few trials would be
constitutionally acceptable.

455 U. S. at 217.
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wearing a mask. The State invoked Maryland Rule 5-802.1(a) and
pl ayed before the jury the earlier statenment that WI kerson had
given to the police.

The appellant now clainms, for the first tinme on appeal, that
the playing of the tape violated his Sixth Amendnent right to be
confronted by the witnesses agai nst him as that right has recently

been explicated by Crawford v. Washi ngton, 541 U. S. 36, 124 S. C

1354, 158 L. Ed. 2d 177 (2004). The short answer to the contention
is that it has not been preserved for appellate review. At trial,
the appellant's only objection to the playing of the tape was

pursuant to Maryland Rule 5-802.1(a) and Nance v. State, 331 M.

549, 629 A 2d 633 (1993). The exception to the rule against
hearsay dealt with by that rule and that case does not inplicate

the confrontation clause. The contention 1is sinply an
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opportunistic afterthought, and we decline to address it.®
Maryl and Rul e 8-131(a).

JUDGMENT AFFIRMED; COSTS TO BE PAID
BY APPELLANT.

°Even if the contention had been preserved, it is unlikely
t hat t he appel | ant woul d have fared any better. Chief Judge Murphy
made it clear for this Court in Cooley v. State, 157 Ml. App. 101,
108-11, 849 A 2d 1026 (2004), overruled on other grounds, 385 M.
165, 867 A.2d 1065 (2005), that prior inconsistent statenents by
“turncoat wi tnesses," given certain qualifying conditions, my be
received as substantive evidence pursuant to Maryland Rule 5-
802. 1(a)(3) and Nance v. State, supra, with no inpedi nent posed by
Cawford v. Washington or the Confrontation C ause.

W will coment on the nerits no further, however, out of
deference to the non-preservation principle. Wen an issue is not
preserved for appellate review (as this contention nost assuredly
was not), an appellate court should refrain from conprom sing the
force of its non-preservation hol ding by coomenti ng gratuitously on
what its holding on the nerits probably would have been if the
contention had been preserved for appellate review. Sonetines it
is hard, however, not to pile Gssa upon Pelion.
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