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POST-CONVICTION RELIEF - INEFFECTIVE ASSISTANCE OF COUNSEL -

Appel | ant was charged with theft and conspiracy to comit
theft. Appellant, with know edge of the trial date,
absconded fromthe jurisdiction prior to trial; appellant’s
attorney was present at trial but refused to actively
participate, stating his belief that appellant could not get
a fair trial. Appellant was tried in absentia, convicted,
and his convictions were affirnmed on direct appeal.

Appellant filed a petition seeking post-conviction relief on
the ground of ineffective assistance of counsel, arguing
that ineffectiveness should be presunmed under U.S. v.

Cronic, 466 U S. 648 (1984). Held that Strickland v.

Washi ngton, 466 U. S. 668 (1984), governs, and there is no
presunption of deficiency in performance or prejudice.
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This is an appeal froman order of the Circuit Court for
Mont gonmery County, denying a petition for post-conviction relief,
based on ineffective assistance of counsel, filed by LeBon

Wal ker, appellant. Relying on United States v. Cronic, 466 U. S.

648 (1984), appellant contends that the circuit court erred by
failing to presune prejudi ce because of counsel’s | ack of
participation at trial.

W hold that the circuit court was correct in concluding
that Cronic did not apply in this case. Instead, the circuit

court properly applied the two prong test announced in Strickland

v. Washington, 466 U S. 668 (1984), and found that (1)

appel l ant’ s own conduct determ ned the strategy of his attorney,
and (2) due to the overwhelm ng nature of the State’'s evidence,
appel l ant suffered no prejudicial effects fromthe actions of his
att or ney.

The circuit court correctly concluded that appellant’s
ineffective assistance of counsel claimhad no nmerit, and thus,
we affirmthe circuit court’s judgnent.

FACTUAL SUMMARY

Appel | ant was charged by indictnment with nine counts of

theft over three hundred dollars and one count of conspiracy to

commit theft.® Appellant was rel eased on bond pending trial.

Three defendants were indicted in this case: appellant,
appellant’s wife, Patricia Annette Lee, and Ms. Lee’s nother,
Anna L. Hall. The State’s notion to consolidate was granted
prior to trial.



Ei ght days prior to the beginning of trial, appellant absconded
fromthe jurisdiction.? On January 13, 1993, the State filed a
notion seeking a bench warrant. Wen appellant failed to appear
for trial on January 18, 1993, the trial court granted the
State’s notion to try him in absentia. Appellant was tried by
jury, in absentia, on January 18 through February 2, 1993.°3
Appel l ant’ s counsel, Larry G eenberg, Esq. (“M.

Greenberg”), declined to actively participate in the trial
expressing his view, based on conversations with appellant prior
to the day appel |l ant absconded, that appellant could not get a
fair trial. He continued:

Moreover, in reviewi ng my conversations with

ny clients, and their view of the past

hi story of the case, | unhesitatingly believe

that they would not want nme in any way to

participate any further in this trial.

will not further validate these proceedings

by ny participation and |I respectfully ask

this court to excuse ny appearance fromthis

case. |If the court orders nme to remain here,

I wll do so, but I shall not in any way
participate further in the trial.”[7]

2Ms. Lee also failed to appear for trial.

3Anna L. Hall was present at trial and was ultinmately
convi cted of seven counts of theft over three hundred dollars and
one count of conspiracy. Wen the jury deadl ocked over two
counts of theft, the State nol prossed them

‘“The Court of Appeals considered the foll owi ng exchange in
the direct appeal in this case:

COURT: May | ask you this, M. Geenberg, do you

believe, as a strategy of defense of your
(continued. . .)
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After the State adduced testinony fromforty-two (42) w tnesses

and introduced three hundred twenty-four (324) exhibits into

evi dence,

appel  ant was convicted on all counts.

Wal ker .

4(...continued)

clients and in their best interests, that it
woul d be appropriate for you not to actively
participate in the exam nation of any

W t nesses? |Is that correct?

MR GREENBERG | do believe that.

COURT: kay, Well, for the reasons | believe that |

stated upon the record yesterday, and in the
ruling that | make, | will deny the notion
for you to be excused fromthe trial, and I
believe as we discussed, you are required to
participate in their defense since the trial
agai nst themis proceeding, and | believe you
have stated upon the record that you propose
to follow what you believe to be the rul es of
prof essional responsibility that apply to you
and the manner which you have chose to
safeguard their rights.

MR. GREENBERG Thank you

COURT: Thank you.

State, 338 Md. 253, 256-57 (1995), cert. denied, 516

U S. 898 (1995). The Court of Appeals then noted:

1d.

Adhering to his announced strategy, G eenberg
wai ved openi ng statenent, nade no notions or
obj ections, did not cross-exam ne any

W tnesses, and did not call any w tnesses on
behal f of Wal ker and Lee. At the end of the
trial, he raised the possibility of arguing
jury nullification in his closing statenent.
When the court refused to permt this, M.

G eenberg made no cl osing argunent at all

at 257.



Appel | ant was apprehended in Zanbia nine nonths after the
trial and was returned to the United States. On January 14,
1994, the circuit court sentenced appellant to a total of twenty-
four (24) years in prison, with credit for tine served.> On
March 4, 1994, appellant noted an appeal to this Court. Prior to
this Court’s consideration of the case, the Court of Appeals, on
Its own notion, issued a wit of certiorari to address whether a
trial court may permit a crimnal trial to proceed in the
def endant’ s absence, if the defendant is inforned of when the
trial will begin and then fails to appear on that date. The
Court of Appeals affirmed appellant’s convictions, rejecting his
claimthat the trial court erred by trying him in absentia

Wal ker v. State, 338 Md. 253, 261 (1995), cert. denied, 516 U.S.

898 (1995). Appellant’s clains of ineffective assistance of
counsel were not addressed by the Court because they had not been
rai sed and decided in the trial court. |[|d.

On July 31, 2003, the court conducted a hearing on
appellant’s petition for post-conviction relief. At the end of
the hearing, the court orally denied post-conviction relief, and
on Septenber 3, 2003, executed an order to that effect. On
Cct ober 2, 2003, appellant filed an application for |eave to

appeal the denial of post-conviction relief, which was denied by

SAppel | ant had served 390 days in prison at the tinme he was
sent enced.
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this Court on April 26, 2004. Appellant filed a notion to
reconsi der on May 4, 2004. By order dated August 23, 2004, this
Court granted the application and transferred the case to the
regul ar appeal docket.

Appel lant’ s i neffective assi stance of counsel argunent is
presented in tw parts. First, appellant argues that M.
Greenberg’s failure to subject the State’s case to “neaningfu
adversarial testing,” and his silence throughout the trial,
amounted to the constructive denial of counsel. Second,
appel l ant argues that M. G eenberg s silence constituted
structural error warranting a new trial.

DISCUSSION

Standard of Review

The question whether appellant is entitled to a presunption
of prejudice is a question of law. In the absence of such a

presunption, the two part test described in Strickland governs,

and the appropriate standard of reviewis that articulated in

State v. Jones, 138 Md. App. 178, 209 (2001), aff'd, 379 Md. 704

(2004):

The standard of review of the |ower court's
determ nations regarding i ssues of effective
assi stance of counsel "is a m xed question of
law and fact....” ... W "wll not disturb
the factual findings of the post-conviction
court unless they are clearly erroneous."

[ T] he appellate court nust exercise its
own i ndependent judgment as to the
reasonabl eness of counsel's conduct and the
prejudice, if any.... Wthin the Strickland
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framework, we will evaluate anew the findings
of the I ower court as to the reasonabl eness
of counsel's conduct and the prejudice
suffered.... As a question of whether a
constitutional right has been violated, we
make our own i ndependent anal ysis by
reviewing the law and applying it to the
facts of the case.

Id. at 209 (citations omtted).

I. Ineffective Assistance of Counsel

Qur analysis on this issue is best acconplished in two
steps. First, we nust determ ne whether the circuit court erred
in not presumng ineffectiveness. |If we conclude that the
circuit court did not err in that regard, although not argued on
appeal, we shall address whether the circuit court correctly

applied the Strickland standard to the facts of the case.

A. The Right to Counsel Generally

The right of crimnal defendants to effective |egal counsel
is guaranteed in both the Sixth Anendnent of the United States
Constitution® and Article 21 of the Maryl and Decl arati on of
Rights.” Lawyers in crimnal cases “are necessities, not

luxuries.” Gdeon v. Wainwight, 372 U S. 335, 344 (1963).

W thout the presence of an attorney to safeguard the defendant’s

®The Si xth Amendnent provides, in pertinent part: "In al
crim nal prosecutions, the accused shall enjoy the right ... to
have the Assistance of Counsel for his defense.”

‘Article 21 of the Maryl and Decl aration of Rights provides

in pertinent part: "That in all crimnal prosecutions, every man
hath a right ... to be allowed counsel...."
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rights, “the right to a trial itself would be ‘of little avail.’”

Cronic, 466 U. S. at 653 (quoting Powell v. Al abama, 287 U S. 45,

53 (1932)). Unless the defendant receives the effective
assi stance of counsel, “a serious risk of injustice infects the

trial itself.” Cuyler v. Sullivan, 446 U S. 335, 343 (1980).

The State violates a defendant’s right to effective
assi stance of counsel when it interferes with the ability of a
defendant’ s attorney to make i ndependent decisions as to howto

conduct the defense. Strickland, 466 U S. at 686. The Suprene

Court addressed this issue on several occasions prior to issuing

its decision in Strickland. See id. (discussing previous

i neffective assistance cases). An attorney hinself, however, can
al so deprive a defendant of the right to effective counsel by
failing to render adequate |egal assistance. 1d. This class of
cases, presenting clains of actual ineffectiveness, occur nore
frequently, and were definitively addressed by the Court in

Strickland v. Washi ngton, 466 U S. 668 (1984). See Waqggins v.

State, 352 Md. 580, 603 (1999), cert. denied, 528 U S. 832

(1999); ken v. State, 343 Ml. 256, 283 (1996), cert. denied, 519

U S. 1079 (1997); Bowers v. State, 320 M. 416, 423 (1990).

There, the Court stated, “[t]he benchmark for judging any claim
of ineffectiveness nust be whet her counsel’s conduct so

underm ned t he proper functioning of the adversarial process that



the trial cannot be relied on as having produced a just result.”

1d.

In Strickland, the Suprene Court established a two-part test

for determ ning whether counsel was ineffective:

First, the defendant nust show that counsel’s
performance was deficient. This requires
showi ng that counsel nade errors so serious

t hat counsel was not functioning as the
“counsel” guaranteed by the Sixth Amendnent.
Second, the defendant nust show that the
deficient performance prejudiced the defense.
This requires showi ng that counsel’s errors
were so serious as to deprive the defendant
of a fair trial, a trial whose result is
reliable.

Id. at 687. Thus, under Strickland, a defendant nust establish

bot h unreasonabl e performance by counsel and prejudice to his
defense in order to succeed in a post-conviction action.
B. The Presumption of Ineffectiveness

Appel | ant argues that the post-conviction court should have
presuned that M. G eenberg was ineffective because of his non-
participation at trial. Appellant maintains that applying the
Strickland standard, instead of the presunption of

i neffectiveness analysis described in United States v. Cronic,

466 U.S. 648 (1980), constituted reversible error.
Bef ore di scussing Cronic, we note that the Supreme Court

recogni zed in Strickland that both prongs of the ineffectiveness

test, deficiency and prejudice, could be presuned in certain

cases. 466 U. S. at 692. The presunption of ineffectiveness is



very limted, however, and includes only those cases where a
defendant is actually or constructively deni ed counsel

al together, or where the state actively interferes with counsel’s
consultation with or representation of a defendant. [d. In many
cases where ineffectiveness is presuned, the State is either
directly responsible for the harmsuffered by the defendant, or

el se could have easily prevented the harm but failed to do so.

Id. The Strickland Court also identified cases in which counsel

has an actual conflict of interest as a third type of case in
which there is alimted presunption of ineffectiveness. 1d. 1In
that situation, however, prejudice is presuned if the defendant
is able to denonstrate that the conflict caused a deficiency in

performance. 1d. Accord, Snith v. Robbins, 528 U.S. 259, 287

(2000) .

In Cronic, the Tenth Crcuit Court of Appeals reversed a
conviction, based on the overall circunstances, utilizing a
presunption of ineffective assistance of counsel. The defendant
in Cronic was represented by a young lawer with a real estate
practice who had never tried a jury case before. 466 U S. at
648. The district court appointed the attorney to represent the
defendant only twenty-five (25) days before trial, even though
t he governnent had been preparing the case for four and a half
(4 Y2 years. 1d. The Suprene Court reversed, holding that no

presunption of ineffectiveness was applicable, and renanded the



case to the state court for a determ nati on of actua

i neffectiveness under Strickland. 1d. at 667.

The Cronic Court recognized in dicta that, when counsel is
denied at a critical stage of the proceedings, ineffectiveness
may be presuned. 1d. at 659. The Court further expl ained,
“Is]imlarly, if counsel entirely fails to subject the
prosecutions’s case to neani ngful adversarial testing, then there
has been a denial of Sixth Amendnent rights that nakes the
adversary process itself presunptively unreliable.” [d. “There
are circunstances that are so likely to prejudice the accused
that the cost of litigating their effect in a particular case is
unjustified.” 1d. at 662.

In Smth v. Robbins, 528 U. S 259, 284-289 (2000), the

Suprene Court reiterated the three categories of cases in which

ineffectiveness is presunmed. |d. at 287. The categories in

Smth were drawn directly fromStrickland: denial of counsel,
“various kinds of state interference with counsel’s assi stance,”

and “when counsel is burdened by an actual conflict of interest.’

Id. (citing Strickland, 466 U S. at 692). The Court further

el aborated on presuned prejudice in its decision in Mckens v.

Taylor, 535 U S. 162, 166 (2002). In Mckens, the Court again
stated that the Cronic exception to case-by-case inquiry applies

only when assistance of counsel has been denied entirely, or
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during a critical stage of the proceeding, or when defendant’s
attorney actively represented conflicting interests.
The Maryl and Court of Appeals first addressed the

presunption of ineffectiveness in Redman v. State, 363 Ml. 298

(2001). The Rednman Court quoted a case fromthe First Crcuit
stating,

[ T] he approach suggested [by Cronic] is in
all events the exception, not the rule-and it
can be enployed only if the record reveals
presunptively prejudicial circunstances such
as an outright denial of counsel, a denial of
the right to effective cross-exam nation, or
a conplete failure to subject the
prosecution's case to adversarial testing.
The Cronic Court itself warned that, in nost
cases a show ng of actual prejudice renai ned
a necessary elenment. The Court stated:
"there is generally no basis for finding a

Si xt h Anendnent viol ation unless the accused
can show how specific errors of counse
underm ned the reliability of the finding of
guilt."

Id. at 311 (quoting Scarpa v. DuBois, 38 F.3d 1, 12 (1st Cr

1994) (citations omtted)).

The Redman Court declined to presune prejudice when an
attorney in a capital murder case failed to informhis client of
a defendant’s absolute right to renoval to a different court
under the state constitution. [|d. at 313. The Court stated that

trial counsel's failure to inform Petitioner
of his constitutional right to automatic
removal , without nore, does not necessarily
render the resulting crimnal trial
fundanental ly unfair or unreliable. Unlike
counsel 's absence during a critical part of
the trial or counsel renmining silent

t hroughout the trial, failing to renove a
trial is not a circunstance ‘so likely to

-11 -



prejudi ce the accused that the cost of
litigating [its] effect in a particul ar case
is unjustified.

Id. (enmphasis in original) (citing Cronic, 466 U S. at 658).
Courts have specifically applied the Cronic presuned

i neffectiveness exception in cases in which the defendant was

entirely unrepresented,® in which defense counsel fulfilled none

of the functions of an attorney,® and in which defense counsel

was absent fromthe courtroomduring a critical stage of the

trial.*® As previously noted, even before Cronic, the Suprene

Court found error without any showi ng of ineffectiveness when

8See, e.0., United States v. Mateo, 950 F.2d 44, 48-50 (1st
Cr. 1991)(vacating and remandi ng for resentenci ng where
def endant fired appoi nted counsel prior to the beginning of the
sentenci ng hearing, and repeatedly requested that new counsel be
appoi nt ed).

°See, e.qg., Tucker v. Day, 969 F.2d 155, 159 (5th Cr. 1992)
(granting habeas relief where counsel appointed for resentencing
hearing did not consult with defendant prior to hearing, had no
knowl edge of the facts of the case, and acted as a nere
spectator. At one point when defendant asked “[d]o | have
counsel here,” his attorney responded, “[o]h, | amjust standing
in for this one.”); Martin v. Rose, 744 F.2d 1245, 1247 (6th G r
1984) (finding ineffective assistance when defendant’s attorney
remai ned silent throughout trial because he erroneously believed
that participation would either waive pretrial notions or render
their denial harmess error); State v. Harvey, 692 S.W2d 290,
291-92 (Mb. 1987) (ordering a new trial for defendant whose
attorney did not participate at the capital trial for a double
hom ci de because he was unprepared and physically exhausted).

0See, e.q., Geen v. Arn, 809 F.2d 1257, 1259-64 (6th Cr
1987), vacated, 484 U. S. 806 (1987), reinstated, 839 F.2d 300
(1988), cert. denied, 488 U.S. 1034 (1989) (holding that absence
of defense counsel during cross-exam nation of key government
wi tness by attorney for a co-defendant was presunptively
prejudicial).
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counsel was absent,! or was ot herw se prevented from assi sting
the accused during a critical stage of the defense.!® Cronic has
al so been applied in the sleeping | awer context, when an
attorney was physically present but asleep during inportant parts

of the trial.?

HSee, e.q., Wite v. Maryland, 373 U. S. 59, 59 (1963)
(hol di ng that when defendant plead guilty at prelimnary hearing
i n absence of defense counsel, Court did “not stop to determ ne
whet her prejudice resulted’); Hamlton v. Al abama, 368 U. S. 52,
55 (1961) (stating that denial of counsel at arraignnent required
reversal of conviction even though no prejudice was shown).

2See, e.q9., Geders v. United States, 425 U. S. 80, 91 (1976)
(finding that sequestration order preventing defendant from
consulting wth attorney during overnight recess between his
direct and cross-exam nation violated his constitutional right to
counsel); Herring v. New York, 422 U.S. 853, 863-65 (1975)
(overturning statute which allowed trial judge discretion to
refusal to all ow defense counsel to nake cl osing argunent because
the statute deni ed defendant’s constitutional right to counsel);
Brooks v. Tennessee, 406 U. S. 605, 612-613 (1972) (reversing and
remandi ng case for new trial when state statute required
defendant to testify before any ot her defense evidence was
of fered, thereby violating defendant’s right to “guiding hand of
counsel ") .

3See, e.q., Burdine v. Johnson, 262 F.3d 336, 341 (5th G
2001) (en banc), cert. denied, 535 U.S. 1120 (2001) (all ow ng
habeas relief when defense counsel slept through “not
I nsubstantial” portions of the trial, stating, “[w hen we have no
basis for assum ng that counsel exercised judgnent on behal f of
his client during critical stages of trial, we have insufficient
basis for trusting the fairness of that trial and consequently
must presune prejudice”); Tippins v. Walker, 77 F.3d 682, 687 (2d
Cr. 1996) (concluding that Cronic should be applied because the
basi ¢ assunption that counsel was “present and conscious to
exerci se judgnment, calculation and instinct, for better or worse”
coul d not be applied when counsel was “unconscious at critical
times”); Javor v. United States, 724 F.2d 831, 833 (9th Cr
1984) (hol ding that no separate show ng of prejudice was
necessary to denonstrate ineffective assistance of counsel
because counsel’s sleeping during a substantial portion of the

(continued. . .)
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C. The Applicable Legal Standard

Appel | ant argues that, under Cronic, prejudice should be
presuned as a result of his attorney’s resolution to “not in any
way participate” in appellant’s trial. The Suprene Court
observed in Cronic that the right to effective counsel is the
right of the accused to require the governnent’s case “to survive
t he cruci bl e of meaningful adversarial testing.” Cronic, 466
US at 656. “[I]f the process loses its character as a
confrontation between adversaries, the constitutional guarantee
is violated.” 1d. at 657. Appellant anal ogizes this case to
ot her cases, discussed above, in which trial counsel was absent,
I nt oxi cated, asleep, or refused to participate. He alleges that
trial counsel’s lack of activity on his behalf had the sane
effect as if there had been no attorney in the courtroom

Maryl and has not considered an ineffective assistance case
in which an attorney has remained silent throughout a trial. W
are guided by precedents established by the Suprene Court and
persuaded by the interpretations of other state and federal

courts.

B3(...continued)
trial was “inherently prejudicial”).

-14 -



1. Smith v. Robbins, 528 U.S. 259 (2000)

In Smth v. Robbins, the Suprene Court reiterated the three
categories of cases in which ineffectiveness, or at |east
prej udi ce, should be presuned. 528 U. S. at 284-89.
| neffectiveness should be presunmed if counsel is denied or the
state interferes with counsel’s assistance, and prejudice should
be presuned if counsel is burdened by an active conflict of
interest. See id. at 287. None of those conditions is satisfied
in this case.

Clearly, appellant was not denied counsel. M. Geenberg
had nore than six nonths to consult with appellant and prepare
argunents prior to the trial date, and did, in fact, speak to
appel | ant about the case on several occasions. Prior to the
begi nning of the trial, M. G eenberg argued strenuously agai nst
trying appellant in absentia. Once the trial began, M.

G eenberg was present in the courtroom awake and sober
t hroughout the entire trial process.

The State did not interfere with counsel’s assistance in any

way. M. Geenberg was fully prepared to try the case.
Appel | ant does not allege that he was prevented by the State from
consulting with M. Greenberg in any way, or at any tine, before,
during, or after the trial. M. Geenberg never testified to any
conflict of interest at the post-conviction hearing, nor does

appel l ant argue that a conflict of interest existed. Therefore,
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this case does not fall into one of the three categories of cases
in which the Suprene Court has determ ned that ineffectiveness or
prej udi ce shoul d be presuned.

2. Warner v. Ford, 752 F.2d 622 (11th Cir. 1985)

The El eventh G rcuit Court of Appeals decision in Warner v.
Ford, 752 F.2d 622 (11th G r. 1985), is persuasive. In Wrner,
the Eleventh Grcuit specifically addressed the Sixth Circuit's

decision in Martin v. Rose, 744 F.2d 1245 (6th Cr. 1984).* In

Warner, the Eleventh Crcuit considered a claimof ineffective
assi stance of counsel in a case involving defense counsel's
silence during the defendant's trial. The defendant in \Warner
was convicted of four counts relating to an arned robbery. Two
co-defendants were tried in the sane proceeding with the
defendant in that case. Defendant's attorney did not actively
participate in the trial, except to nove for a directed verdict
on one count, request a mstrial three tinmes, and to recommended
that his client not take the wi tness stand when he was called by

his co-defendants to testify in their defenses. [|d. at 624.

Y'n Martin, the Sixth Circuit applied the presuned
prejudi ce standard from Cronic, despite the fact that the
def endant agreed to the silence tactic and the court found that
the attorney’s silence constituted a strategy. Defense counsel’s
only participation in the trial was to make a brief statement to
the jury explaining that the defendant would be relying on
certain pretrial notions, and, therefore, although pleadi ng not
guilty, would not be taking part in the trial.

- 16 -



In finding that Warner was not entitled to a presunption of
prejudi ce, the Eleventh Crcuit acknow edged the Sixth Crcuit
decision in Martin, but distinguished Warner's case on five
grounds: (1) Martin denied the charges against himin subsequent
proceedi ngs; ! (2) the testinony of conplaining wtnesses agai nst
Martin was subject to question; (3) Martin was a single
def endant, while Warner was one of three co-defendants; (4) the
evi dence agai nst Martin was not as great as that agai nst Warner;
and (5) Martin's defense counsel was not prepared at the tinme of
the trial, while Warner’s attorney professed to be ready to
proceed. 1d. at 624-25.

After making these distinctions, the Eleventh Grcuit
further el aborated upon the relevant inquiry as to whether
counsel's decision to stand mute during the trial would warrant a

presunption of prejudice:

“Wartin was found guilty on two counts of crimnal sexual
conduct involving his two mnor stepdaughters. He continued to
assert his innocence throughout the post-conviction proceedi ngs.
Warner attenpted to enter a guilty plea in return for a reduced
sentence. The court rejected the plea and continued with the
trial, at the conclusion of which Warner was found guilty on al
char ges.

*The only evi dence agai nst Martin was the uncorroborated
testinmony of his two stepdaughters. Both of Warner’'s co-
defendants testified against him as did two police officers who
wi tnessed the crine, and others who participated in a high speed
chase after Warner fled the scene. Evidence of the crines was
found in Warner’s possession and in the car he used as a getaway
vehicle. 1In addition, Warner admtted to the crinmes for which he
was char ged.
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Silence can constitute trial strategy.
Whet her that strategy is so defective as to
negate the need for a showing of prejudice to
establish ineffective assistance of counsel
nmust be judged on a case-by-case basis.
Washi ngt on has established that courts "nust
i ndul ge a strong presunption that counsel's
conduct falls within the w de range of
reasonabl e prof essional assistance."
Strickland v. Washington, [466] U S. at [688-
91], 104 S. C. at 2065-66, 80 L. Ed. 2d at
694-95. Thus, in order for a petitioner with
an ineffective assistance of counsel claimto
prevail over his fornmer counsel's assertion
of strategy, he nust "overcone the
presunption that, under the circunstances,
t he chal | enged action 'm ght be considered
sound trial strategy.' " 1d. (citation
omtted).

Warner, 752 F.2d at 625.

The facts in this case are nore simlar to the facts of
Warner than the facts of Martin. Though Wal ker professed his
i nnocence before trial, and continues to deny that he was qguilty
of the charges brought against him the docunentary and
testinmoni al evidence agai nst hi mwas “overwhel m ng.” Appell ant
was one of three co-defendants, and though his own attorney did
not actively participate in trial, counsel for Ms. Hall did
chal | enge the case presented by the State. Finally, M.
G eenberg had six nonths to prepare for the trial. He received
“vol um nous” discovery, and discussed the case with his client
several tinmes prior to appellant’s flight fromthe country.
Furthernore, M. Geenberg testified that he was prepared to

actively represent appellant at trial, but chose not to
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del i berately because of appellant’s absence. Under the reasoning
of the Eleventh Crcuit set forth in Warner, prejudice should not
be presunmed in this case.

3. United States v. Sanchez, 790 F.2d 245 (2d. Cir. 1986)

The case before us can be distinguished fromother cases in
whi ch courts presumed prejudice by the fact that appellant was
tried in absentia after absconding fromthe country to avoid
going to court. Appellant had full know edge of the date and
time of his trial, yet chose not to appear. Appellant’s
obstructive conduct, which necessitated that he be tried in
absentia, was the reason M. G eenberg adopted a strategy of
sil ence, obviously hoping for a reversal on direct appeal.
Appel | ant now conplains that the strategy he forced M. G eenberg
to adopt constituted ineffective assistance of counsel.

The post-conviction court relied on the reasoni ng expressed

by the Second Circuit Court of Appeals in United States v.

Sanchez, 790 F.2d 245 (2d. GCr. 1986), cert. denied, 479 U S. 989

(1986), to support its decision not to apply the Cronic presuned
prejudi ce standard. |In Sanchez, as here, the trial court ruled
that Sanchez be tried in absentia after he failed to appear for
trial. 1d. at 248. Defense counsel’s “limted defense activity”
in the case consisted solely of noving for judgnment of acquittal
and objecting twce to the court’s jury instruction regarding

Sanchez’ s absence. |d. at 248, 253. The Second Circuit rejected
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Sanchez’s claimof ineffective assistance of counsel, noting, in
part, that the defense attorney had not renmained silent, but,
rather, had “in fact participated by objecting to the trial in
absentia and to the flight instruction and by noving for judgnent
of acquittal.” 1d. Doing this and nothing nore, the Court

concl uded, constituted trial strategy. 1d.

In rendering its decision in the case at bar, the circuit
court quoted Sanchez, stating, “[appellant’s] own obstructive
conduct precluded his attorney from pursuing an intelligent
active defense.” The court hesitated to reverse the judgnment in
this case for fear that such a decision would essentially “reward
[ appel lant] by allowing himto intentionally sabotage his own

def ense. "'’

YAppel | ant points out that other courts have expressed
simlar reluctance to grant a new trial in cases in which the
def endant was absent or ot herw se uncooperative, but nonethel ess
concl uded that counsel’s dereliction should not inure to the
defendant’s detrinent. See, e.qg., People v. MKenzie, 668 P.2d
769, 774 (Cal. 1983) (discounting defendant’s failure to
cooperate with his attorney and ordering a new trial where
attorney flatly refused to participate in the trial beyond
appearing in court and sitting next to his client. [d. at 774-
75. The Suprene Court of California remarked, “Although we are
extrenely reluctant to appear to reward such tactics, we
nevert hel ess conclude that reversal is necessary because, on this
record, the defendant was unquestionably deprived of the

effective assistance of counsel....the ultimte responsibility
for counsel’s non-participation lies not with the defendant, but
solely with counsel.” 1d. at 779); State v. Waqggins, 385 A 2d

318 (Sup. C. N J., App. Dv. 1978) (holding that defendant had
not validly waived counsel and an attorney fired by the
def endant i mmedi ately before trial began shoul d have been
instructed by the court to participate as actively as the

(conti nued. . .)
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4. Walker v. State, 338 Md. 253 (1995)

Though the Court of Appeals did not decide the issue of
i neffective assistance of counsel, instead advising that such a
cl ai m shoul d be brought in a post-conviction action, we cannot
di scount the guidance offered in the Court of Appeals opinion
deciding the first appeal in this case. There, acknow edgi ng
appellant’ s assertion that M. G eenberg’'s “silent strategy”
constituted ineffective assistance, the Court of Appeals stated
“Wal ker...had a | awer representing [hin] at trial. G eenberg
expressly stated that his non-participation served the w shes and
the best interests of his clients.... we will not ignore the fact

that there was a | awyer in the courtroomon the appellant’s

7(...continued)
circunstances allowed in defendant’s trial. The court |ikened
the trial to “an ex parte non-adversarial, in absentia
proceedi ng, not unlike a grand jury presentation....in contrast
to a conventional trial, this was al nbst a charade.” 1d. at
322).

Unl i ke the case before us, in neither of the above cases had
t he def endant absented hinmself prior to trial coupled with an
assertion by counsel that non-participation was a consci ous
strategy believed to be in the defendants’ best interest. O her
cases cited by appellant are simlarly distinguishable or
di sti ngui shabl e because counsel conceded guilt w thout authority.

Most recently, in Florida v. N xon, us _ , 125 s. ¢
551 (2004), the Suprene Court declined to presune prejudice in a
case where the defendant’s attorney strategically conceded guilt
during the guilt phase of a capital nurder trial wthout the
express consent of his client. [d. at 559-61. |Instead, the
Court reversed and remanded the case to the Florida State Suprene
Court for consideration of the attorney’s actions under the
Strickland standard, enphasizing how rarely a presunption of
i neffectiveness should be applied. 1d. at 562-63.
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behal f.” Walker, 338 Md. at 261. W, too, refuse to ignore that
M. G eenberg consciously adopted a trial strategy.

The presunption discussed in Cronic and other cases is a
very narrow exception to the general rule that a crim nal
def endant nust prove deficiency in performance and prejudice to
sustain a claimfor ineffective assistance of counsel. Appellant
has failed to establish that the circunstances in this case were
so unjust as to justify use of the Cronic exception.

W fear that if we allow a newtrial in this case, it wll
open the door for crimnal defendants to engineer an “autonmatic”
new trial by failing to appear for trial. |If defense counsel
with or without consent, then chooses not to participate, and if
t he defendant is not successful on direct appeal, the defendant
will obtain a newtrial on ineffective assistance of counsel
grounds. W decline to open the door for such nmanipul ati on of
the system Therefore, we hold that the circuit court was

correct in applying the Strickland standard.

D. Application of Strickland Test

Under Strickland, a post-conviction court need not exan ne

both prongs of the Strickland test if it is able to conclusively

establish that one of the prongs is not satisfied. See

Strickland, 466 U.S. at 697. In Strickland, the Court held that

the trial court “need not determ ne whether counsel’s performance

was deficient before exam ning the prejudice suffered by the

-22 -



defendant as a result of the alleged deficiencies.” 1d. *“The
object of an ineffectiveness claimis not to grade counsel’s
performance,” and so the Suprene Court stated that “[i]f it is
easier to dispose of an ineffectiveness claimon the ground of
| ack of sufficient prejudice, which we expect will often be so,
t hat course should be followed.” 1d. Nevertheless, we shall
address bot h prongs.

1. Were the actions of appellant’s attorney reasonabl e?

Under the standard announced in Strickland, the post-

conviction court is required to “judge the reasonabl eness of
counsel’s chal | enged conduct on the facts of the particul ar case,

viewed as of the tinme of counsel’s conduct.” Strickland, 466

US at 690. Al circunstances are to be considered. 1d. at
688. The court’s scrutiny of M. G eenberg s conduct was
required to be “highly deferential.” See id. at 689. It is

I ncunbent upon the post-conviction court to “indulge a strong
presunption that counsel’s conduct falls within the w de range of
reasonabl e professional assistance,” as “[t]here are countless
ways to provide effective assistance in any given case,” and
“[e]ven the best crimnal defense attorneys would not defend a
particular client in the sane way.” 1d. Thus, “[a] fair
assessnent of attorney performance requires that every effort be
made to elimnate the distorting effects of hindsight, to

reconstruct the circunstances of counsel’s chall enged conduct,
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and to evaluate the conduct from counsel’s perspective at the
tinme.” |d. To prevail, appellant “nmust overcone the presunption
that, under the circunstances, the chall enged action ‘m ght be
considered sound trial strategy.’” 1d. (quoting Mchel v.

Loui siana, 350 U. S. 91, 101 (1955)).

Appel | ant characterizes M. G eenberg s actions as

“remaining mute,” “silent throughout the trial,” a “nere
fixture,” and doing “nothing whatsoever.” The record reflects
that M. G eenberg argued strenuously agai nst conducting the
trial in absentia prior to the beginning of trial. Once the
trial began, M. G eenberg interposed objections and cited court
rules to the court. M. Geenberg also repeatedly responded to
the trial court’s nunerous inquiries regardi ng adm ssion of the
State’s exhibits and attended the nultiple bench conferences
conducted during the trial. At the post-conviction hearing, M.
Greenberg testified that he did not seek to assert hinself in the
affairs of the trial court. He explained that his invol venent
was limted to that which was courteous to the court and the
ot her attorneys.

M. Geenberg testified at the post-conviction hearing that,
i f appell ant had been present at the trial, M. Geenberg would
have, at the very | east, cross-exam ned the w tnesses called by

the State, objected to inproper evidence submtted by the State,

called rebuttal and character w tnesses on behalf of appellant,

-4 -



given a closing statenent, and made a notion for judgnment of
acquittal to protect appellant’s rights on appeal.

Though the post-conviction court conceded that there was no
proof that appellant actually directed or consented to the
strategy inplenented by M. G eenberg, there was testinony that
M. G eenberg had been in frequent contact wi th appell ant and
“unhesitatingly believe[d] that [appellant] would not want [hinj
in any way to participate any further in this trial.” Cearly,
M. G eenberg s silence was a deliberate strategy adopted to
serve the best interests of appellant.

M. Geenberg believed at trial, and continued to assert at
t he post-conviction hearing, that it was unconstitutional for the
trial court to try appellant in absentia. He stated on the trial
court record, “l believe...wthout the defendant’s presence here,
| cannot effectively represent ny clients, ! and to proceed on
their behalf in any way would be a sham” Throughout trial, M.
G eenberg intended to nake a closing statenent to the jury,
argui ng that the proceeding was unfair, and therefore, the jury
should return a verdict of not guilty. M. Geenberg disclosed
his intention to argue jury nullification during a conference
with the trial court judge. The trial court ordered M.

Greenberg not to make a jury nullification argunment. M.

M. Greenberg was counsel of record for both appellant and
his wife, Patricia Annette Lee. The issue of dual representation
was not raised on appeal.
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G eenberg nmade sure his objections to the court’s ruling were on
the record. When the tine canme for closing argunents, M.
Greenberg el ected not to nake any statenent at all.

There is a difference between an inadvertent m stake of
counsel, which results in harmto the client, and a strategy
deliberately inplenmented to increase the client’s chances of
success on appeal. As recognized by the circuit court inits
oral ruling, “[t]here are instances, trial tactics, where no
guestions are asked on cross exam nations [sic] and no objections
are made.” M. Geenberg intended his silence to conclude in an
argunent for jury nullification. Wen that avenue was denied to
himby the trial court, M. Geenberg still maintained his
silence, hoping to increase appellant’s chances of success on
appeal. Wiile this conduct may not violate the first prong of

the Strickland test, we need not rest our decision on that ground

because of appellant’s failure to denonstrate prejudice.

2. Was appellant prejudiced by errors committed by his attorney?

Even if counsel conmmts a professionally unreasonable error

under Strickland, “[t]he defendant nmust show that there is a

reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceeding woul d have been different.”
Id. at 694. Maryland cases characterize the showi ng necessary to
establish prejudice as “a substantial possibility that, but for

counsel s unprofessional errors, the result of the proceeding
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woul d have been different.” Cken v. State, 343 MI. 256, 284

(1996), cert. denied, 519 U.S. 1079 (1997). This is so because

“[a]Jttorney errors cone in an infinite variety and are as |ikely
to be utterly harmess in a particular case as they are to be

prejudicial.” Strickland, 466 U. S. at 693. “A reasonable

probability is a probability sufficient to underm ne confidence
in the outcone.” |d. at 694. “It is not enough for the
defendant to show that the errors had sone concei vable effect on
t he outcome of the proceeding.” [d. at 693.

Though appellant’s counsel followed a strategy of silence
and non-participation, it is clear fromthe record that the
State’s evidence was not wholly untested, as characterized in the
appellant’s brief. Co-defendant, Ms. Hall, was present at the
trial. M. Hall was indicted for the sanme offenses as appell ant.
The charges against Ms. Hall arose fromthe sane operative facts
as the charges agai nst appellant. |ndeed, one of the charges for
whi ch both Ms. Hall and appellant were convicted was conspiracy,
whi ch requires that both parties act for the furtherance of a

common plan or schenme. See Quaglione v. State, 15 Md. App. 517

(1972).

The State presented testinmony fromforty-two (42) wtnesses
and introduced three hundred twenty-four (324) exhibits as
evidence. The State’s evidence was challenged in front of the

jury by virtue of the defense nounted by counsel for Ms. Hall.
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Wi |l e counsel for Ms. Hall did make sonme negative coments
concerni ng appel l ant, neverthel ess, appellant does not identify
any questions M. G eenberg should have asked on cross-

exam nation which were not asked by counsel for Ms. Hall. He
does not identify any w tnesses that should have been called in
hi s defense. Though appellant is clearly unhappy with the
result, he does not identify a single specific error conmtted by
M. G eenberg.

In its decision on the record, addressing the possibility
that appellant suffered prejudice fromM. Geenberg s silence,
t he post-conviction court stated, “[t]he evidence in this case
was overwhelmng. |'msatisfied that no different result would
have occurred.” Even if M. Geenberg had taken every possible
step, filed every possible notion, and made every possible
argunment, there is no reasonable probability that appellant would
have been acquitted or received less that the sentence that was
i nposed. W need discuss this no further because appellant has
not even argued actual prejudice; his sole argunent is that the
court erred in failing to presune it.

E. Conclusion
We decline to apply the presunption of prejudice found in

Cronic and apply, instead, the two prong analysis of Strickland.

The inaction of appellant’s attorney at trial was a strategy

undertaken to benefit appellant. Though the strategy was
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unsuccessful, we do not find ineffective assistance of counsel.
Therefore, we affirmthe circuit court’s denial of appellant’s
request for post-conviction relief.

ITI. Structural Error

Appel  ant argues that M. G eenberg’s silence throughout
appellant’s trial was structural error warranting a new trial.
Appel l ant did not raise a structural error argunment at his post-
conviction hearing, in his application for |eave to appeal, or in
his notion to reconsider denial of application for |eave to
appeal. Consequently, appellant has failed to preserve this
i ssue for our review See MI. Rule 8-204(b)(2) (application for
| eave to appeal, “shall contain a concise statenment of the
reasons why the judgnment should be reversed or nodified and shal
specify the errors allegedly commtted by the | ower court”).
Because the basis for appellant’s structural error argunent is
so simlar to his ineffective assistance of counsel argunent, we
shall address it in the interest of conpleteness.

Sone types of trial error are so egregious that the United
States Suprene Court has identified themas structural errors
that so “affect [] the framework within which the trial proceeds

that they require automatic reversal.” Arizona v. Fulm nante,

499 U. S. 279, 310-11 (1991)(Rehnquist C. J., for the majority in

part and dissenting in part); see also Brecht v. Abranson, 507

U S. 619, 629-30 (1993) (holding structural errors “require[]
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automatic reversal...because they infect the entire trial

process”); Chapman v. California, 386 U S. 18, 23-24 (1967)

(stating that certain errors inpact on rights “so basic to a fair
trial” that” they can never be treated as harmess error”). |If a
structural error is cormtted, prejudice is assuned.

Structural error is a very narrow doctrine, however.
I ndeed, the Eighth Crcuit Court of Appeals explained the
paranmeters of the doctrine as follows:

[1]t will be a rare event when the failing of
counsel rise to the |evel of structural
error. As a practical matter, it is
difficult to imagine situations that would
trigger structural error analysis beyond the
failure on the part of counsel to informa
def endant of certain basic rights, such as
the right to trial by jury, to self-
representation, or to an appeal as of a
matter or right. Thus, the narrow hol di ng of
this case is that failure on the part of
counsel to ensure that nmechani snms fundanent a
to our system of adversarial proceedings are
In place cannot...constitute harnless error.

MGurk v. Stenberg, 163 F.3d 470, 475 (8th Cr. 1998).

Though case | aw on structural error is sparse in Maryl and,

this Court considered the doctrine nost recently in Witney v.

State, 158 Md. App. 519 (2004). In Wiitney, this Court

consi dered whet her defendant’s fundanental rights were inpaired
by the trial court’s erroneous assertion that each party was only
entitled to four perenptory chall enges, thereby depriving

def endant of six perenptory chall enges during jury sel ection.

Id. at 524-25. The Wiitney Court held that inpairnent of
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perenptory chall enges was not a structural error that relieved
def endant of the burden of establishing prejudice, because it did
not rise to the level of “extraordinary error” the Suprene Court
has recogni zed as justifying relief fromdefendant’s burden of
proof. 1d. at 538.

For the same reasons we conclude above that appellant’s
i neffective assistance of counsel claimhas no nerit, we al so
conclude that M. Greenberg’s actions did not rise to the |eve
of structural error entitling appellant to a newtrial.

Therefore, we affirmthe judgnment of the circuit court.

JUDGMENT AFFIRMED. COSTS TO
BE PAID BY APPELLANT.

%Def ects which have been held to constitute structural
error include a defective reasonabl e doubt instruction, see
Sullivan v. Louisiana, 508 U S. 275 (1993); racial discrimnation
in grand jury selection, see Vasquez v. Hillery, 474 U S 254
(1986); denial of a public trial, see Waller v. Georgia, 467 U S.
39 (1984); total deprivation of counsel, see G deon v.
VWi nwight, 372 U S. 335 (1963); and a judge who is not
inmpartial, see Tuney v. Chio, 273 U S. 510 (1927).
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