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In the Circuit Court for Queen Anne’'s County, Wnchester
Construction Conpany, Inc. (“Wnchester”), the appellee, filed a
petition to establish and enforce a nmechanic’s |ien agai nst Lel and
C. and B. Diane Brendsel, the appellants, owners of certain rea
property. Ms. Brendsel filed a counterclaimalleging breach of
the parties’ construction contract and violations of the Mryl and
Consumer Protection Act, Maryland Code (1975, 2000 Repl. Vol.)
sections 13-101 et seq. of the Commercial Law Article.

By consent of the parties, the court established an
interlocutory nechanic’s lien against the property in the anount
sought by Wnchester. Also by consent of the parties, the
Brendsel s engaged in discovery for a limted, defined period of
time, during which Wnchester agreed not to file a petition to
conpel arbitration under an arbitration clause in the construction
contract. The day after that discovery period expired, Ms.
Brendsel filed a notion for partial sumrary judgnment on her breach
of contract claim Wnchester filed a petition to conpel
arbitration and to stay the court proceedings. The court granted
the petition to conpel arbitration and stayed further proceedi ngs
pendi ng arbitration.

The Brendsel s appeal the order conpelling arbitration, asking:

“Did Wnchester [] waive its contractual right to

arbitrate when it elected to sue for a nechanic’s lienin

court rather than initiat[e] arbitration in accordance

with the parties’ contract?”

For the follow ng reasons, we shall affirmthe order of the

circuit court.



FACTS AND PROCEEDINGS

The Brendsels are the owners of “We Hall,” an historic
pl antati on house and carriage house in Queen Anne’s County (“the
Property”). Wnchester is a Maryland general contractor that
specializes in historic home renovati on.

On Novenber 3, 1999, Ms. Brendsel entered into a construction
contract wwth Wnchester to repair and renovate the Property (the
“Agreenent”).? The Agreenent called for Wnchester to hire
subcontractors and, in consultation with designated architects and
engi neers, performthe work requested by Ms. Brendsel. Wnchester
was to submt periodical pay applications describing the work
performed and item zing the expenses i ncurred.

The Agreenent included an arbitration clause, at Article 15,
Par agraph 8, stating:

All clains or disputes between [Wnchester] and [Ms.

Brendsel] arising out of or relating to the Contract

Docunents, or the breach thereof, shall be decided by

arbitration in accordance with the Construction I ndustry

Arbitration Rul es of the Anerican Arbitrati on Associ ati on

[“AAA’] currently in effect unless the parties nutually

agree otherw se and subject toaninitial presentation of

the claimor dispute to the Architect as required under
[the Agreenent].[?? Notice of the demand for arbitration

The Agreenent states that it is between Wnchester and “M.
and Ms. Leland Brendsel”; however, only Ms. Brendsel signed it.
The signature line in the Agreenment for M. Brendsel is blank.

Article 15, Paragraph 5 of the Agreenent provided:
The Architect wll interpret and decide matters

concerning performance under and requirenments of the
(continued...)



shall be filed in witing with the other party to this

Agreenment and with the [AAA] and shall be nmade within a

reasonable tine after the dispute has arisen.

W nchest er began work and submitted its first pay application
on February 25, 2000. In late 2001, disputes arose between the
parties over Wnchester’s billing practices and the quality of its
wor k. Lawyers for the parties net during the sunmer of 2002, in an
effort to resolve their clients’ differences. In the meantine,
W nchester continued to submit pay applications, which the
Brendsel s did not imredi ately pay.

On August 1, 2002, the parties executed a Menorandum of
Understanding (“MOUJ’), anending the Agreenent.® The MOU stated
that, when Wnchester submtted its final accounting of all costs,
Ms. Brendsel woul d have 45 days for her accountants to reviewthe

subm ssion; and that, within seven days after the review, Ms.

Brendsel would “pay either the requested amount or the |esser

2(...continued)

Contract Docunents on witten request of either [Ms.
Brendsel] or [Wnchester]. The Architect wll rmake
initial decisions on all clains, disputes or other
matters in question between [Ms. Brendsel] and
[Wnchester], but will not be liable for results of any
i nterpretations or decisions rendered in good faith. The
Architect’s decisions in matters relating to aesthetic
effect wll be final if consistent wth the intent
expressed in the Contract Docunents. All other decisions
of the Architect, except those which have been wai ved by
maki ng or acceptance of final paynment, shall be subject
to arbitration upon the witten demand of either party.

The MOU contained a signature line only for Ms. Brendsel,
whi ch she signed. Also, the text of the MM refers only to
“Brendsel .”



anount substantiated by [her accountants] . . . .” |If Wnchester
di sagreed with the anmount paid, “the matter c[oul d] be resol ved by
negotiation or arbitration.” The MOU also provided that Ms.

Brendsel could term nate the Agreenent “for her convenience.” In
that event, Wnchester would be entitled to receive paynent for
“work done to the date of term nation subject to any appropriate
of fsets.”

W nchester submtted pay applications in |ate 2002 and early
2003. The Brendsels did not nmake paynent and continued to di spute
W nchester’s billing nethods and wor kmanshi p. On January 28, 2003,
Ms. Brendsel and Wnchester entered into a letter agreenent
further anendi ng t he Agreenent by reducing the fee Wnchester woul d
charge for work performed after January 10, 2003.

The Brendsels paid sonme but not all of the anmounts in pay
applications submtted by Wnchester in February through m d- May
2003. On May 23, 2003, Ms. Brendsel term nated the Agreenent for
conveni ence. |In July and August of 2003, Wnchester subm tted pay
appl i cations, which also were not paid.

On August 13, 2003, Wnchester submitted a final *“Revised
Paynment Reconciliation,” showing $815,877.27 due and ow ng.
Sonetime soon thereafter, the Brendsels and their |awers parted
conpany. On Septenber 9, 2003, the Brendsels hired new counsel

Three weeks later, on Septenber 30, 2003, counsel for the

Brendsel s wote to Wnchester’s | awyer, saying that a revi ewof the



final accounting was bei ng conducted, as required by the MO, and
suggesting that, once the review was conpl eted, they should neet
“to discuss a potential resolution of the matter w thout resorting
tolitigation. . . .” He further suggested that the parties enter
into an agreenent to toll the deadlines in the Agreenent and the
MOU.

Counsel for the parties net and, on October 1, 2003, the
parties entered into an agreenment “toll[ing] and suspend[ing]” al
deadlines in the Agreenent and the MOU, “as well as any statutory
or common-lawlimtations periods, including statutes of limtation
and common-law laches, . . . until five (5) business days after
witten notice of either party’'s withdrawal from this Tolling
Agreenent is delivered to the other party.”

Over the next six weeks, the Brendsels, through counsel,
continued to seek information for their accountants to conplete
their review of Wnchester’s Revised Paynent Reconciliation, and
W nchester, also through counsel, continued to furnish the
i nformati on as requested.

On Novenber 14, 2003, in the Grcuit Court for Queen Anne’s
County, Wnchester filed a “Petition to Establish and Enforce
Mechanic’s Lien,” namng the Brendsels as owners of the Property
and defendants. Wnchester alleged that it had furnished work,
| abor, and materials under the Agreenent from?* Septenber [of] 1999

t hrough June 3, 2003" and that, according to its final accounting,



$815,877. 27 remai ned due and owing. It asked the court to issue a
show cause order; establish a nmechanic’s lien in the anobunt sought;
order the Property sold unless paynent was nmade on the anount due
by a date specified by the court; and grant any other appropriate
relief. The petition did not include a denmand for arbitration or
mention the arbitration clause in the Agreenent.

Not w t hstandi ng the filing of the mechanic’s lien action, the
parties, through counsel, continued to discuss their disputes in an
effort to resolve themthrough negotiation. On Decenber 10, 2003,
the Brendsel s’ | awer responded in witing to Wnchester’s Revi sed
Fi nal Accounting, asserting that, due to surcharges and defective
work, the Brendsels were entitled to repaynent from W nchester of
at | east $871,872.28, and suggesting that, “rather than initiat[e]
an action . . . at this point . . . it nmakes sense to neet in an
effort to resolve the matter.”

By | etter of Decenber 24, 2003, Wnchester’s | awyer responded,
di sputing the Brendsels’ claimthat Wnchester owed t hem noney and
seeking i nformati on about the basis for that claim The Brendsel s’
| awyer responded by letter of February 2, 2004, disputing
Wnchester’s counsel’s calculations and construction of the
Agreenment, and suggesting that the lawers “neet at this point to

di scuss the matter.”



In the neantinme, on January 9, 2004, Wnchester filed an
“Anmended Petition to Establish and Enforce Mechanic’s Lien.”* In
its prayer for relief, it sought “such other and further relief as
the nature of [Wnchester’s] cause may require, including, but not
limited to, a stay of proceedings after an interlocutory lien 1is
established pending the outcome of an arbitration proceeding
between the parties hereto.” (Enphasis added.)

The court issued a show cause order on February 2, 2004
directing the Brendsels to file an affidavit or a verified answer
on or before March 8, stating why a nmechanic’s lien for the anount
W nchester sought should not attach; and scheduling a probable
cause hearing on the interlocutory lien request for March 15.

On March 4, 2004, the Brendsels filed a verified answer to the
anmended petition. Also that day, Ms. Brendsel filed a
counterclaimfor breach of contract and violation of the Maryl and
Consuner Protection Act (“MCPA’). In the breach of contract count,
she al |l eged that W nchester had perforned defective work, directly
or through subcontractors, and had charged excessively for the work

it performed. |In the MCPA count, she alleged that Wnchester had

“‘By Menorandum entered on Decenber 11, 2003, the court had
asked Wnchester to supplenent its petition or explain why it did
not show or all ege that the inprovenents nmade to We Hall anounted
to 15% or nore of its value, as required by Maryl and Code, (1974,
2003 Repl. Vol ), section 9-106 of the Real Property Article (“RP"),
and to furnish statenents of the nature or kind of work done or the
ki nd and anount of materials furnished, as required by Ml. Rule 12-
302(b).



made materi al m srepresentations about the quality of its work and
equi pnent, its methods of charging for costs, and the expertise of
its subcontractors. Ms. Brendsel sought danmages of “at | east
$1, 000, 000,” prejudgnment and postjudgnment interest, costs,
attorneys’ fees under the MCPA, and any other appropriate relief.
She demanded a jury trial. In addition, the Brendsels’ |awyer
filed a request for the issuance of 13 subpoenas relating to the
clainms filed in Ms. Brendsel’s counterclaim
In the days imrediately before and leading up to March 4,
2004, the parties, through counsel, participated in negotiations.
On March 4, the Brendsels’ |awer sent an e-mail to Wnchester’s
| awyer asking “to confirm your agreenent not to file a notion to
stay the litigation in favor of arbitration at this tine in
exchange for [our] agreenment not to file an amended counterclaim
and third-party conplaint.” The negotiations culmnated in a
consent notion for continuance of the March 15 hearing (“Consent
Motion”), which was filed by the parties jointly the next day,
March 5, 2004.
In the Consent Mbtion, the parties agreed, anong ot her things:
. there would be a limted “Di scovery Period,” ending on
June 15, 2004, for Ms. Brendsel to explore her claimof
I ncorrect charges in connection with the work of certain
subcontractors
. the limted discovery, depending on its outcone, could
obvi ate the need to further pursue that clai mand resol ve
it or could result in Ms. Brendsel’s seeking | eave of

court to further anmend the counterclaim and to file a
third party claim



. the Brendsel s woul d not oppose W nchester’s request for

the entry of an interlocutory nechanic’s lien, for
$815,877.27, in lieu of the March 15 heari ng
. at the conclusion of the limted discovery period the

Brendsels could nove to strike the interlocutory
mechanic’s lien

. “[t]his Consent Mbtion is not intended as a wai ver of any
party’s right to argue for or against arbitration based
on the activities engaged in before the filing of this
Consent Mbtion.”

The Consent Mbdtion went on to state:

The parties further stipulate and agree that neither this
Consent Mbtion nor their activities during the D scovery
Period, nor the issuance of the interlocutory |ien order
proposed hereunder, shall prohibit or waive any party’s
right to proceed in arbitration, or to object thereto, to
the sanme extent as if this Mtion had not been filed and
the actions proposed hereunder had not been taken.

Based on the Consent Mdtion, on March 8, 2004, the court
entered an order (“Interlocutory Order”) continuing the March 15
heari ng; establishing an interlocutory nmechanic’s |lien against the
Property for $815,877.27; scheduling a status conference for June
22, 2004, in the event that the matter was not resolved before
then; and establishing the rights of the parties as foll ows:

[ The Brendsel s] are granted | eave of this Court to anend
the Answer and Counterclaim and file a third-party
conpl ai nt upon conpl etion of the Discovery Period. . . .
This Order shall not affect the right of [the Brendsel s],
at the conclusion of the Discovery Period, to nove to
strike this Interlocutory Lien Order and have a hearing
thereon to the sane extent and under the same conditions
as if said hearing had been held on March 15, 2004 . . .

Nei t her the Consent Mbdtion nor the Discovery to be
conducted during the Discovery Period, nor this Order
shal | prohibit or waive the right of any party to proceed
in arbitration, or to object thereto, to the sane extent
as if the Consent Mtion had not been filed, this
Interlocutory Order had not been executed, and Di scovery
to be conducted in the D scovery Period had not been



conducted . . . . Any party may argue for or against

arbitration based upon activities before the filing of

t he Consent Motion resulting in this Order, or otherw se,

except to the extent specified in the preceding

par agr aph[ . ]

On March 8, Ms. Brendsel filed an anended counterclaim
attaching the MOU and alleging that it too was a basis for the
breach of contract and MCPA cl ai ns.

In a confirmatory letter, dated March 12, 2004, counsel for
W nchester stated:

[1]t is understood that Wnchester will not file a demand

for arbitration nor request that the proceedings in

[court] be stayed pending arbitration until such tinme as

the Di scovery Period, as defined in the Consent Mtion,

has expired, in the interest of allowing the parties to

focus upon determ ning the facts and hopefully resol ving

the disputes [that] exist between the parties.

Counsel for Wnchester al so suggested that “all such discovery on
the defective work clains also have no effect upon any party’s
right to proceed in arbitration, or to object thereto.”

On April 5, 2004, Wnchester filed an answer to Ms.
Brendsel’s anended counterclaim It denied liability and raised
nine affirmative defenses, including that the clains asserted were
“subject to arbitration pursuant to the terns of the Agreenent
bet ween the parties.”

M's. Brendsel noted the depositions of Tinothy Fluharty and

Thomas Speed, two subcontractors on the renovation project. The

depositions took place on June 10, 2004. Counsel for Wnchester

10



attended the depositions. W nchester did not initiate any
di scovery, and no other discovery was conducted.

On June 16, 2004, the day after the close of the agreed upon
Di scovery Period, Ms. Brendsel filed a notion for partial sumrary
judgnment “as to liability on one of the breaches of contract
all eged in her counterclaim” She asserted that, on the undi sputed
facts as ascertai ned through discovery, Wnchester was |iable for
breach of the Agreenent by all ow ng subcontractors to “overbill[]”
for their work and then passing the “overcharges” along to the
Brendsels with Wnchester’s “own markup for profit.” She attached
as supporting exhibits the Agreenent and excerpts fromthe Fluharty
and Speed depositions. She also requested a hearing.

Si x days later, on June 22, 2004, Wnchester filed a “Petition
to Conpel Arbitration and For Stay of Proceedings,” under Mryl and
Code (1973, 2002 Repl. Vol.), sections 3-207 and 3-209 of the
Courts and Judicial Proceedings Article. It asserted that the
arbitration clause in the Agreenent governed all of the parties’
clainms and disputes; that the Interlocutory Order had preserved
W nchester’s right to proceed in arbitration; and that, by neans of
her notion for partial summary judgnent, Ms. Brendsel was seeking

aruling onthe nerits of a “clain{] or dispute[]” that was subj ect

11



to arbitration under the Agreenent and hence was refusing to
arbitrate the claim?

The Brendsels filed a tinmely opposition to the petition to
conpel arbitration and stay of proceedings. In effect, the
Brendsel s conceded that the parties’ disputes under the Agreenent
were subject to arbitration. They argued, however, that Wnchester
had waived its contractual right to arbitrate by “su[ing] for a
mechanic’s lien in court, rather than demand[ing] arbitration in
accordance with the contract” and because other factors mlitated
in support of a finding of waiver. These factors were that
W nchester had delayed initiating arbitration, unreasonably; and
that the Brendsels had been prejudiced by the delay because they
devoted time and resources answering the petition for the
mechanic’'s lien, asserting a counterclaim preparing subpoenas,
filing a notion for partial sumary judgnent, and participating in
the status conference. The Brendsels further argued that
W nchester should not be allowed to avoid a ruling on the
di spositive nmotion for partial summary judgnment by “belatedly

seeking a nore favorable forumin arbitration.”®

"W nchester also filed a notion to extend its tine for
responding to Ms. Brendsel’s notion for partial sunmary judgnent
until fifteen days after the court ruled onits petition to conpel
arbitration and stay proceedi ngs. On July 7, 2004, the parties
filed a stipulation that Wnchester would have until July 9, 2004
to respond to Ms. Brendsel’s notion for partial summary judgnent.

®ln support of these argunents, the Brendsels attached a
(continued...)
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On July 9, 2004, Wnchester filed an opposition to Ms.
Brendsel’s notion for partial summary judgnent. (W nchester
explained in the opposition that, by filing it, Wnchester was not
withdrawing its position that all the clainms and disputes
respecting the Agreenent were subject to arbitration; rather, it
was filing an opposition because the court had directed it to do
S0.)

On July 15, 2004, Wnchester filed a reply nmenorandum in
support of its petition to conpel arbitration and stay proceedi ngs.
It argued: 1) it did not unreasonably del ay demandi ng arbitration
because the Tolling Agreenent suspended all deadlines in the
Agreement and the MOU, including the tine for filing arbitration
and that, in any event, the parties had agreed that Wnchester
woul d not file a demand for arbitration until the D scovery Period
expired; 2) filing the nechanic’s lien petition was not conduct
i nconsistent with a contractual right to arbitrate, and therefore

did not support a finding that Wnchester intended to waive its

6. ..conti nued)
Sept enber 16, 2004 letter fromWnchester’s counsel to theirs that
i ncluded a copy of Wnchester’s Final Paynent Reconciliation, as
evi dence of the disputes that arose between the parties regarding
the quality of Wnchester’'s work and its billing practices; an
affidavit of Donal d Rea, counsel to the Brendsels, as evi dence that
the parties discussed their disputes during the fall of 2003 but
that the issue of arbitration “did not proceed beyond the

di scussion phase until Wnchester [] filed [the petition for a
mechanic’s lien] in court;” and the Decenber 10, 2004 letter from
Brendsel s counsel to Wnchester’'s counsel, alleging that

W nchester owed the Brendsels noney because of the actual damage
caused by Wnchester’s defective work.

13



arbitration right; 3) under the circunstances, Wnchester demanded
arbitration in a reasonable tine;” and 4) the Brendsels were not
prejudiced by any delay in Wnchester’s demandi ng arbitration.?

Ms. Brendsel filed a tinely reply nmenorandum in support of
her notion for partial summary judgnent.

On July 20, 2004, the court held a hearing on all open
not i ons. It first heard argunent on the notion to conpel
arbitration and to stay proceedings. At the conclusion of the
argunent on that notion, the court found on the “totality of the
ci rcunstances” that Wnchester had not waived its right to
arbitrate under the Agreenent, and granted the notion to conpe
arbitration and to stay proceedi ngs. Because of that ruling, it
did not address the notion for partial sumrmary judgnent.

The court entered an order later that day nenorializing its
ruling. The order granted the petition; conpelled the parties to
arbitrate the contractual disputes underlying the nmechanic’s lien

action, including the disputes asserted in the counterclaim stayed

"W nchester pointed out that, under the AAA Rule, the fee to
file Wnchester’s claim would be $7,500, and urged that it
therefore would not be reasonable for Wnchester to institute
arbitration proceedings until after its petition to conpel
arbitrati on was granted.

8 n support, Wnchester attached several of the aforenentioned
| etters of correspondence between the parties’ counsel in the fal
of 2003 and early 2004, including a “Sunmmary of Communi cations
bet ween t he [ Brendsel s] and Wnchester fromthe Date of Term nation
through March 16, 2004"; a copy of the current AAA Rules; and a
copy of the AAA Rules in effect in 1999, when the parties entered
into the Agreenent.

14



the nechanic’s lien action, “other than a request for a probable
cause hearing and proceedings and order thereon, if any such
request is filed”; and stated that the court was retaining
jurisdiction pending the outcone of the arbitration proceedi ngs.
The Brendsels noted a tinely appeal from the July 20, 2004

order.

DISCUSSION

The Brendsels contend the circuit court erred in granting
W nchester’'s petition to conpel arbitration and stay proceedi ngs,
for two reasons. First, they argue that, by filing the nechanic’s
lien petition, Wnchester “resort[ed] to litigation in the first
i nstance,” and thus “'in essence refus[ed] to arbitrate and [was]
itself in default of the arbitration agreenent[.]’” Brief at 9
(quoting Gold Coast Mall, Inc. v. Larmar Corp., 298 M. 96, 114
(1983)).

Second, they argue that evidence of other factors, in addition
to Wnchester’s initiation of litigation, required a finding that
W nchester intended to waive its contractual arbitration right.
That evi dence was that W nchester del ayed unreasonably i n demandi ng
arbitration; the parties engaged in discovery; the Brendsels
suffered prejudice due to both of the above; and Wnchester, by
demandi ng arbitration, nerely was shopping for a nore favorable

f orum

15



W nchester counters that the predicate to the Brendsels’ first
argurment is flawed because it assunes, incorrectly, that filing a
nmechanic’s lien petition is inconsistent with mintaining the
contractual right to arbitrate the underlying dispute. It asserts
that a nmechanic’s lien action is nerely an ancillary enforcenent
proceedi ng. Accordingly, Wnchester argues, the act of filing the
mechanic’'s lien petition was not tantanmount to refusing to
arbitrate -- thereby waiving the contractual arbitration right.

In response to the Brendsels’ second argunent, Wnchester
poi nts out that the waiver determ nation was a factual finding that
only will be set aside for clear error and that, here, there is
factual support in the record for the court’s finding that
Wnchester did not intend to waive its contractual right to
arbitrate. Furthernore, Wnchester argues, the facts viewed
favorably to the circuit court’s decision do not show that
W nchest er del ayed unreasonably in demanding arbitration; that it
demanded arbitration when it did for inproper reasons; or that the
Brendsel s suffered any prejudice.

(1)

Under Maryland law, the right to arbitrate is a matter of
contract |law and therefore is governed by contract |aw principles.
Hartford Accident & Indem. Co. v. Scarlett Harbor Assocs. Ltd.

P’ship, 346 Md. 122, 127 (1997).

16



A party to a contract may waive a right under the contract;
accordingly, a party to a contract that confers a right to
arbitrate may waive that right. Chas. J. Frank, Inc. v. Assoc.
Jewish Charities of Baltimore, Inc., 294 M. 443, 448 (1982)
Commonwealth Equity Services, Inc. v. Messick, 152 Ml. App. 381,
393 (2003).

Wai ver is “the intentional relinqui shment of a known right, or
such conduct as warrants an i nference of the relinqui shnent of such
a right.” Frank, supra, 294 M. at 449, The Redemptorists v.
Coulthard Services, Inc., 145 Md. App. 116, 136 (2002). “‘[A]cts
relied upon as constituting wai ver of the provisions of a contract
must be inconsistent with an intention to insist upon enforcing

such provi sions. Frank, supra, 294 M. at 449 (quoting BarGale
Indus., Inc. v. Robert Realty Co., 275 Md. 638, 643 (1975)). The
Maryl and Uni formArbitration Act “enbodies a ‘legislative policy in
favor of the enforcenent of agreenents to arbitrate.’” Harris v.
Bridgford, 153 Md. App. 193, 201 (2003) (quoting Allstate Ins. Co.
v. Stinebaugh, 374 Ml. 631, 641 (2003)); Gold Coast Mall, supra,
298 Md. at 103. For that reason, the intent to waive a right to
arbitrate “nmust be clearly established and will not be inferred
from equi vocal acts or |anguage.” Frank, supra, 294 M. at 449;

see also RTKL Assoc., Inc. v. Four Villages Ltd. P’ship, 95 M.

App. 135, 143 (1993).

17



Whet her a party has waived his contractual right to arbitrate

“involves a matter of intent that ordinarily turns on the factual

circunst ances of each case.” Frank, supra, 294 M. at 449; Harris
supra, 153 Md. App. at 206. “‘[T]hereis no ‘bright-line test for
determining waiver, . . . the determnation of what conduct

constitute[s] an ‘intentional relinquishnment’ of one’'s right to
arbitrate is highly factually dependent.’” Harris, supra, 153 M.
App. at 206 (quoting The Redemptorists, supra, 145 M. App. at
137). A circuit court’s decision that a party has or has not
wai ved his right to arbitrate is a factual finding that will not be
di sturbed on appeal unless it is clearly erroneous. Harris, supra,
153 Md. App. at 208; The Redemptorists, supra, 145 Md. App. at 137.
(i)

The Court of Appeals has decided four cases, one very
recently, addressing waiver of a contractual right to arbitration
by participating in litigation. A dom nant thene running through
the cases is that conduct constituting a waiver of the contractual
right of arbitration nust be so inconsistent with the continued
assertion of that right as toreflect anintention to repudiate it.

In Charles J. Frank, Inc. v. Assoc. Jewish Charities of
Baltimore, Inc., supra, decided in 1982, the Court held that a
party did not waive his right to arbitrate certain arbitrable
di sputes wunder a contract by litigating a single, wunrelated

arbitrabl e di spute under the sane contract. A contractor that was

18



sued by a subcontractor for paynent for extra work filed a third
party indemity claimagainst the building’s owner. Although the
di spute was arbitrable under the contract between the contractor
and the owner, neither the contractor nor the owner denmanded
arbitration. Utimately, the subcontractor, contractor, and owner
settled the extra work clains, including the third-party claim
Subsequently, the contractor demanded paynent of the bal ance
due for work under the contract and the owner refused, citing
faulty work that was unrelated to the extra work perfornmed by the
subcontractor. \When the contractor initiated arbitration before
the AAA, the owner filed in the circuit court a petition to stay
arbitration, arguing that the contractor had waived its right to
arbitrate the paynent dispute by litigating the extra work claim
The circuit court granted the petition and stayed arbitration.
The Court of Appeals took the case directly and reversed. It
held that, although the contractor had waived its right to
arbitrate the issues raised and/ or decided in the extra work case
by participating in that case, both as a defendant and a third-
party plaintiff, it had not waived its right to arbitrate other
unrel ated di sputes under the contract. The Court explained that
the contractor’s participation in the extra work litigation was
“not necessarily inconsistent wth an intention to enforce the
right to arbitrate wunrelated issues arising under the sane

contract[,]” and therefore was “too equivocal to support an

19



inference of an intentional relinquishnent of the right to
arbitrate issues other than those raised and/or decided in the
judicial proceeding.” 294 Mi. at 454.

The next year, in Gold Coast Mall v. Larmar Corp., supra, the
Court held that a party to a contract containing an arbitration
clause did not waive its right to arbitrate by not initiating
arbitration of a claimagainst it by the other party. The contract
in question was a | ease providing that, in the event of a dispute,
an arbitrator was to be appointed by each party within 15 days
after a 60-day negotiating period. The lease did not place the
obligation toinitiate arbitration on either party, however. Wen
a di spute arose about the proper nethod for cal cul ati ng rent under
the | ease, the |l andlord sued the tenant in a declaratory judgnent
action. The tenant filed a notion for prelimnary objection,
stating that the lease required arbitration of the dispute, and
thereafter filed a petition to conpel arbitration. The |andlord
filed a notion for summary judgnent on the nerits of the neaning of
the rel evant | ease | anguage.

The circuit court ruled that, by not appointing an arbitrator
within the tinme period specified by the |ease after the dispute
arose, the tenant waived its right to arbitrate. The court then
granted summary judgnent in favor of the landlord on the nerits.
This Court affirnmed the judgnent on the sol e ground that the tenant

had wai ved its contractual right of arbitration.
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The Court of Appeals reversed. It reasoned that, because the
di spute anobunted to a claim against the tenant, not by it, the
tenant did not have any responsibility to initiate arbitration
therefore, the tenant’s failure to appoint an arbitrator was not a
refusal to arbitrate that evidenced an intent to waive the
arbitration right. Moreover, the tenant’s conduct during the
lawsuit -- filing a notion raising prelimnary objection on the
ground of arbitration and not filing an answer directed to the
nmerits of the dispute -- was not “inconsistent with anintentionto
I nsi st upon enforcing the right to arbitrate” and accordi ngly was
not a waiver of that right. 298 Md. at 115.

By way of contrast, the Court pointed out that a party “who
sues instead of seeking arbitration [of a claim is in essence
refusing to arbitrate” by acting “in default of the arbitration
agreement.” I1d. at 114. Thus, the landlord s conduct in seeking
relief in court on its claim against the tenant instead of
initiating arbitration of that claim constituted a refusal to
arbitrate that claim It was inplicit in this observation that the
| andl ord had waived its right to arbitrate its claim against the
tenant by filing suit on the nerits of the clai minstead of seeking
arbitration; waiver by the landlord was not at issue, however.

In NSC Contractors, Inc. v. Borders, 317 Md. 394 (1989), the
parties to a construction contract engaged inlitigationto resolve

their breach of contract dispute. Neither party demanded

21



arbitration and both parties acknow edged that their conduct
constituted a waiver of their arbitration right. The Court of
Appeal s, in the course of addressing other issues, observed that
“[t]his use of litigation to resolve the dispute as to the proper
anount of noney withheld resulted in a waiver of arbitration.” 317
MiI. at 403. It restated the general principle to be: “Were the
parties seek to resolve certain arbitrable mtters through
litigation, the right to arbitration is waived as to those matters
necessarily resolved in the proceedings.” Id. at 402 (citing
Frank, supra, 294 Ml. at 450).

In Walther v. Sovereign Bank, ____ Md. | No. 61, 2004 Term
slip op. (filed April 20, 2005), the Court of Appeals held that a
party to a contract did not waive its right to arbitrate a dispute
by filing a petition to conpel arbitration or, in the alternative,
to dism ss on substantive grounds, a |awsuit brought by the other
party. In docunents executed in connection with a second nort gage
| oan, the lender and borrower agreed that disputes about the
transacti on woul d be resol ved by arbitration. Several years | ater,
the borrower filed a class action |awsuit against the |ender,
al l eging that he had been charged illegal fees.® The |l ender filed
a petitionto conpel arbitration or, inthe alternative, to dismss

on the ground of limtations and failure to give notice. The

°The note had been assigned by the lender in the neantine and
the suit actually was brought against the |ender’s assignee. W
shall refer to the assignee as the |lender for ease of discussion.
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borrower responded that, by seeking dism ssal of the claim on
substantive grounds, the lender waived its right of arbitration.
The circuit court granted the petition and this Court affirned.

The Court of Appeals affirnmed, holding that the |ender’s
response to the conplaint “was not a full-course plunge into the
courts, but rather an effort to petition the court to conpel the
parties to adhere to the terns of their agreenent to arbitrate[.]”
Slip op. at 37. The lender did not obtain a final judgnent “on any
i ssue that m ght be subject to arbitration,” nor did it “attain[]

a determ nation of any of the issues in dispute.” 1d. at 38.
Enphasi zing that it was the borrower, not the | ender, who had acted
in opposition to the arbitration agreenent, by seeking court
resolution on the nerits of a clearly arbitrable claim the Court
concluded that the |l ender’s notion was not “a repudi ati on of the

arbitration provision” but was an “an affirmative step” toward
acconplishing arbitration. 1d. (enphasis omtted).

In the two decades between the decisions of the Court of
Appeal s in Frank, supra, and walther, supra, this Court has on
several occasions considered the degree of participation in
litigation by a defendant that will effect a waiver of the right to
arbitrate an otherwi se arbitrable dispute. The analyses in these
cases also has focused on the consistency vel non between the

defendant’s litigation conduct and his assertion of his right to
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arbitrate -- and whether the litigation conduct was tantanount to
a refusal to arbitrate.

I N The Redemptorists, supra, (cited with approval in walther
supra, slip op. at 37), we affirnmed a decision that a defendant did
not waive its right to arbitration when, in response to a breach of
contract action brought on arbitrable clains, and before noving to
conpel arbitration, it filed a notion for nore definite statenent
and to dismss for lack of jurisdiction. W noted that the notions
di d not address the nerits of the clains, were limted to procedural
flaws in the conplaint that could have disposed of the case on a
non- substantive ground, and did not amount to “full fledged”
engagenent in the litigation process to resolve the arbitrable
di spute. 145 Md. App. at 143.

Hol ding that the circuit court’s finding of non-waiver was not
clearly erroneous, we distinguished RTKL, supra, in which we
affirmed a finding that two defendants in construction litigation
wai ved their contractual right to arbitration by filing cross-
clai ns, depositions, and ot her di scovery. See also Messick, supra,
152 Md. App. at 398-99 (affirmng a circuit court’s ruling that two
def endants i n construction litigation waivedtheir contractual right
to arbitrate by filing answers, initiating and participating in
di scovery, and not filing notions to conpel arbitration until a
scheduling order was in place); Gladwynne Co. v. Mayor and City

Council of Baltimore, 147 M. App. 149, 198 (2002) (holding that a
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def endant t hat answered conpl ai nt, filed a counterclaim
participated in discovery, and did not nove to conpel arbitration
wai ved the right to arbitrate).

In Harris v. Bridgford, supra, 153 Ml. App. 193, this Court
addressed for the first time whether a plaintiff necessarily waived
his right of contractual arbitration by filing a breach of contract
action on the nmerits of an arbitrable dispute. The case involved
a fee dispute between a |awer and his forner client. The parties
commenced arbitration under the Maryland State Bar Association’s
regul ations for binding arbitration of fee disputes. The forner
client asked to withdraw from the arbitration, however, and was
permtted to do so, over the |awer’s objection. The |awer then
sued the former client to recover the unpaid fees. Wen the forner
client counterclained for breach of contract and fraud, the | awer
filed a petition to conpel arbitration. The fornmer client opposed
the petition on the ground that the | awer had waived his right to
arbitration by bringing suit, thus placing the dispute in the hands
of the court to decide. The circuit court found the | awer had not
wai ved his right to arbitration and granted the petition.

The former client appeal ed. Relying on the Court of Appeals’s
observation in Gold Coast Mall, supra, 298 Ml. at 114, that a “party
asserting a claim who sues instead of seeking arbitration is in
essence refusing to arbitrate and is itself in default of the

arbitration agreenent[,]” he urged this Court to adopt a per se rule
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that a party’s act of filing suit to recover on a claim
automatically effects a waiver of the right to arbitrate the sane
claim

In affirming the court’s decision to grant the petition to
conpel arbitration, we declined to adopt such a hard and fast rule.
To do so, we stated, would be the "antithesis of the proposition
that a knowi ng and intentional waiver of arbitration is generally
a question of fact and ordinarily turns on the factual circunstances
of each case.” 153 MJ. App. at 206. W observed, however, that
“the filing of a suit is asignificant act in a waiver cal culus, and
in sonme instances it perhaps could be dispositive.” 1d W held
that, under the totality of the circunstances in the case, including
that the | awyer had participated in the aborted arbitration and had
objectedtoits termnation, the court’s finding that the | awer did
not intend to waive his right of arbitration by filing suit agai nst
the fornmer client to recover the unpaid fee was not clearly
erroneous. Id. at 208.

(iii)

The principles established in the Maryl and appel | ate cases on
wai ver of the right to contractual arbitration do not support the
Brendsel s’ first argunent, that Wnchester necessarily waived its
right of arbitration by filing the nmechanic’s lien petition.

A nmechanic’s lien is a statutorily created renedy against

i mproved property on whi ch work has been done or materi al s have been
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supplied. wolf Org., Inc. v. Oles, 119 Ml. App. 357, 366 (1998);
Kaufman v. Miller, 75 Md. App. 545, 552 (1988); RP 8§ 9-101 et seq.
(“the Mechanic’s Lien Law’). An action for a mechanic’s lien is an
in rem proceeding for collecting a debt against the particular
property described in the lien claim Scott & Wimbrow, Inc. V.
Wisterco Investments, Inc., 36 M. App. 274, 275 (1977); see also
Wolf, supra, 119 Ml. App. at 366 (observing that the mechanic’ s lien
proceeding is in rem). By contrast, a judgnent on a debt in an in
personam proceedi ng subjects all of the property of the judgnent
debtor to the claim Scott & Wimbrow, Inc., supra, 36 Ml. App. at
275.

A mechanic’s lien thus “is only a neans of receiving paynent|[; ]
it is not a claimupon which the lien is founded.” Hill v. Parkway
Indus. Center, 49 Ml. App. 676, 681 (1981). The Court of Appeals
made that distinction plain in Frederick Contractors, Inc. v. Bel
Pre Medical Center, Inc., 274 Md. 307, 316 (1975). There, a paynent
di spute arose wunder a construction contract that required
arbitration of disputes. After the contractor filed a petition to
establish a nechanic’s |ien agai nst the owner’s property, the owner
made a demand for arbitration of the dispute under the contract.
The Court held that the effect of the owner’s demand for arbitration
was to stay the mechanic’s lien action until the arbitrati on was

concl uded (or the demand was withdrawn). The Court expl ai ned:
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[We conclude that [the owner’s] demand for arbitration
should have had the effect of staying the foreclosure
proceeding until an award is returned from the
arbitration, when any award nade in [the contractor’s]
favor nmay be enforced by going forward wth the
proceeding to foreclose the [mechanic’s lien] . . . e
have no hesitancy in holding that while [the ommer] by
demandi ng arbitration, should have been allowed to stay
the proceedings in circuit court, such a stay will remain
effective only until arbitration is concluded or [the
owner’s] demand is withdrawn. |In such an event, an award
in [the contractor’s] favor may be enforced or
alternatively [its] claim may be satisfied by the
forecl osure of the lien. While the parties may have
bound themselves by the general conditions of the
contract to accept the resolution of disputes by
arbitration, they in no way limited themselves 1in the
manner by which payment of an award may be enforced.

274 Md. at 316 (footnote omtted) (enphasis added). See also Harry
Berenter, Inc. v. Berman, 258 M. 290, 296 (1970) (observing that
the statutory creation of nechanic’s lien was for the purpose of
providing for the enforcement of a contract for work done and
mat eri al s furni shed).

Until 1976, the nmechanic’s lien law provided that a lien
attached to property upon the claimant’s filing of the petition to
establish the lien. |In Barry Properties, Inc. v. Fick Bros. Roofing
Co., 277 M. 15, 35 (1976), the Court of Appeals held that that
aspect of the nmechanic’s lien |law was an unconstitutional taking
Wi t hout due process of |[|aw Statutory revisions were nade in
i medi ate response to the Barry deci sion. The maj or change was
enactnent of the interlocutory |ien/probable cause procedure in RP
section 9-106, which cured the due process deficiency. York
Roofing, Inc. v. Adcock, 333 Md. 158, 165 (1993).
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As this Court explained in cCaretti, Inc. v. Colonnade Ltd.
P’ship, 104 Md. App. 131, 135, cert. denied, 339 Ml. 641 (1995), the
change neant

that the claimant does not get his lien until the court

establishes it, and the court may not establish it until,

after considering any response by the owner to the

claimant’s petition, the court finds at |east probable

cause to believe that the claimant is entitled to a lien.

That, in turn, may require consideration not only of

whether the <claimant has satisfied the statutory

procedural prerequisites but of the nature and quality of

the work allegedly performed or materials furnished,

rel evant contractual provisions, paynents made to the

claimant, and any defenses asserted to the claim
See also Reisterstown Lumber Co. v. Royer, 91 M. App. 746, 759
(1992) (explaining that probable cause to issue an interlocutory
mechanic’s lien exists when the facts and circunstances, taken as
a whol e, woul d | ead a reasonably cauti ous person to believe that the
petitioner is entitled to an interlocutory nmechanic’s lien); Tyson
v. Masten Lumber & Supply, Inc., 44 Md. App. 293, 297 (1979) (noting
that, when evidence, affidavits, and pleadings show a genuine
di spute of material fact, the court should pass an interlocutory
order setting out the paraneters of the lien and setting the matter
for the trial of all issues necessary to a final adjudication).

In Caretti, supra, this Court discussed the interplay between
an arbitration proceeding to resolve a contract dispute and obtain
an award for the disputed anmbunt and an action to establish and

enforce a nechanic’s lien that can be foreclosed upon to effect

recovery of the award, if it is made.
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Judge Wlner, witing for the Court, explained that, when a
construction contract calls for arbitration of disputes and a
contractor files a petition to establish a nechanic’s lien, the
court may hol d a probabl e cause hearing, establish an interlocutory
lien, and then stay trial on the nerits of the mechanic’'s lien
action in favor of arbitration. The interlocutory lien gives the
contractor priority to foreclose against the property, pending
arbitration of the contract dispute. The probable cause
determ nation that precedes the creation of an interlocutory lien
“Is far less than adjudicating the nerits of the dispute[,]”
however. 104 Md. App. at 138. It is a decision about the
i kelihood that the contractor eventually will prevail onthe nerits
of the dispute, but it is not itself a decision on the nerits.

The linchpin of the Brendsels’ argunent that Wnchester
necessarily intended to waive its right to arbitration under the
Agreement and the MOU by filing the mechanic’s |ien petition is that
filing a mechanic’s lien petition constitutes a request for the
court to resolve the parties’ underlying contractual dispute; and
that conduct is inconsistent with arbitration of the underlying
contractual dispute, and therefore is a refusal to arbitrate. In
oral argument before this Court, counsel for the Brendsels asserted
that a mechanic’ s Iien action and a breach of contract claimon the

underlying contract are one and the sane, and that, by filing the
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mechanic’s lien petition, Wnchester had chosen not to pursue
arbitration

As our discussion reflects, the Mechanic’s Lien Law and the
cases interpreting it and anal yzing the nature of a nmechanic’s lien
do not support a conclusion that nerely filing a nechanic’s lien
petition is conduct inconsistent with an intent to arbitrate the
underlying contractual dispute and hence constitutes a refusal to
arbitrate. By filing a nmechanic’s lien petition and obtaining an
interlocutory lien against the property, a contractor ensures that
the owner’s property is available as a collection resource, in the
event that the contractor prevails of the nerits of his contract
di spute with the owner.

The probabl e cause determ nati on that precedes a court deci sion
to inpose an interlocutory lienis not a decision on the nerits of
the underlying contractual dispute. The filing of the proceeding
and the inposition of an interlocutory lien do not foreclose
arbitration as the node of deciding the underlying contractual
di spute. A contractor can pursue a nechanic’s |lien proceeding to
make the owner’s property available as a collection resource and
obtain aninterlocutory lien w thout seeking court resol ution of the
underlying claim

Accordingly, mnerely by filing a nechanic’'s lien petition,

W nchester did not evidence an intent to forego arbitration of the
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merits of the parties’ contractual dispute, and hence did not waive
its right to arbitration.
(iv)

W thus turn to the Brendsels’ second argunment, that the
circuit court clearly erred in finding that Wnchester did not waive
its right to arbitrate the parties’ contractual disputes.

The pertinent basic facts were not in dispute. The Agreenent
and MOU were term nated by conveni ence on May 23, 2003. Starting
| ong before then, the parties were disputing the anount of noney
owed for work performed. On August 13, 2003, Wnchester submtted
its final accounting.

Lawers for the parties conmmunicated for several nonths. In
t he neanti me, the Brendsel s accused W nchester of double billing for
wor k perfornmed by certain subcontractors.

W nchest er brought the nmechanic’s |lien action on Novenber 14,
2003, slightly less than 180 days after the term nati on date. Under
t he Mechanic’s Lien Law, such a proceedi ng nust be filed within 180
days of the work being conpleted or the materials furnished. RP §
9-105. The tolling agreenent between the parties addressed statutes
of limtations generally, but not the 180-day nechanic’ s lien filing
deadl i ne.

On Decenber 10, 2003, the Brendsels responded to Wnchester’s
final accounting by asserting that they owed not hi ng and W nchester

owed them noney. |n an anended nechanic’s lien petition filed on
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January 9, 2004, Wnchester alleged that the Agreenent contai ned an
arbitration provision, asked the court to establish aninterlocutory
lien, and requested other relief, including a stay “pending the
outconme of an arbitration proceeding between the parties.” That
request nade it clear that Wnchester was seeking to have the nmerits
of the parties’ contractual dispute resolved by arbitration, not by
t he court.

On March 4, 2004, Ms. Brendsel filed an answer to the petition
and a counterclaim for breach of contract and violations of the
MCPA. The counterclaimmade it plain that Ms. Brendsel was seeking
to have the nerits of the parties’ contractual dispute decided by
the court, not in an arbitration proceeding, as the Agreenent
provi ded.

The interlocutory lien was inposed the next day, March 5, by
consent, as part of a negotiated agreenent. The parties agreed to
the inposition of the lien, its anobunt, and that, for a defined
period of tine, ending on June 15, 2004, Ms. Brendsel coul d engage
in discovery to obtain information pertinent to her double billing
al | egation. The agreenent expressly acknow edged that neither the
Consent Mbtion, the parties’ activities during the D scovery Period,
nor the inposition of the interlocutory lien, woul d operate to wai ve
W nchester’s right to proceed in arbitration. Nor would any of them
wai ve the Brendsels’ right to maintain that Wnchester had wai ved

its right of arbitration.
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The notion for partial summary judgnent was filed the day after
the Di scovery Period ended. Wnchester filedits petition to conpel
arbitration six days |ater.

These basic facts serve as support in the record for the
circuit court’s finding that Wnchester did not intend to waive its
right of arbitration. From the day the Agreenent was term nated
until the day the nechanic’s |ien action was filed (and thereafter),
the parties, through counsel, were engaged in ongoi ng di scussions
ainmed at resolving their disputes by good faith negotiation and
settl enent. If Wnchester had not filed the nechanic’'s lien
petition when it did, it would have risked |osing that renedy, by
m ssing the 180-day deadline. The parties continued to negotiate
after the nechanic’s lien petition was filed. Indeed, the continued
negotiations resulted in the Brendsels obtaining a benefit:
di scovery that otherwi se would not have been available to themin
the arbitration forum

The anended nechanic’s lien petition stated expressly that
W nchester was seeking to enforce its arbitration right under the
contract. It nmade clear that Wnchester was not engaging itself in
the litigation process to resolve the nerits of the contractua
di spute, but, rather, to obtain an interlocutory lien that would
establish its priority for recovery against the Property before and
during arbitration of the nmerits of the contractual dispute.

W nchester did not seek, by notion or any other neans, to have the
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court resolve the nerits of the contractual dispute. |In response
to the counterclaim which did seek a court resolution on the
merits, Wnchester raised arbitration as an affirmative defense.

The specific points the Brendsels advance to support their
clear error argunent are not persuasive. They maintain that
W nchester unreasonably del ayed petitioning to conpel arbitration.
Yet, as we have explained, good faith negotiations were ongoing,
before and after the nmechanic’s lien petition was fil ed; Wnchester
asked for a stay pending arbitration in its anmended conplaint on
January 9, 2004; raised arbitration as a defense to the anended
counterclaimon April 5, 2004; and petitioned to conpel arbitration
within six days of the partial notion for summary judgnent being
filed (and after the Discovery Period hiatus that was established
for the Brendsels’ benefit).

The Brendsel s al so maintain that Wnchester sought arbitration
merely for a change in forum to avoid a negative ruling on the
partial sunmmary judgnment notion. Again, the petition to conpe
arbitration was Wnchester’s third request of the court to conpel
arbitration. The first two requests preceded the notion. Also, the
notion was filed the day after the D scovery Period, an
accommodati on t hat benefited the Brendsels and foll owed entry of the
Interlocutory Order that acknow edged W nchester’s positionthat the

underlying dispute was to be resolved by arbitration. Nothing in
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the timng of these events suggests that Wnchester filed its
petition to conpel arbitration to escape an unfavorable ruling.
The Brendsel s argue that the fact that di scovery was undert aken
shows that Wnchester intended to waive arbitration. There is no
nmerit at all to this argunment. The Interlocutory Order nade plain
that, by agreeing to a period of Ilimted discovery for the
Br endsel s, W nchester was not evidencing an intent to waive
arbitration. It is noteworthy also that Wnchester did not initiate
any discovery itself. The circunstances in this case are entirely
unli ke those in Messick, supra, and RTKL, supra, in which parties
t hat pursued extensive discovery and fully engaged inthe litigation
process were found to have waived their arbitration rights.
Finally, the Brendsels claimthey suffered prejudice because
they had to devote considerable tine and resources to defending
thenselves in the nechanic’s |ien proceeding. These assertions
I i kewi se do not undercut the circuit court’s finding that Wnchester
did not intend to waive arbitration. As we have explained,
W nchester had the right to seek an interlocutory nmechanic’s lien
and then pursue arbitration of the underlying dispute; and those
courses of conduct were not nutually exclusive or inconsistent. It
follows that there was no extraordi nary burden to the Brendsels in
defending the nechanic’s lien claim The additional tine and effort
the Brendsels exerted in response to the nechanic’s lien petition

was of their own making -- in pursuing a court resolution of the
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nerits of the contractual dispute by neans of a counterclai mand
di scovery to support that claim These facts did not evidence any
intention by Wnchester to waive its right to arbitration,

however . 10

JUDGMENT AFFIRMED. COSTS TO BE PAID
BY THE APPELLANTS.

°I'n footnotes in their opening brief, and in the text of their
reply brief, the Brendsels argue that the circuit court erred in
conpelling M. Brendsel to arbitrate because he is not a party to
t he Agreenent by virtue of his not having signed it. The Brendsels
further argue that this issue was raised below, and thus was
preserved for appeal, because a copy of the Agreenent was attached
to the papers filed in the mechanic’s |ien proceedi ng.

Merely attaching a copy of the Agreenent to papers filed in
the mechanic’s lien proceeding did not preserve the issue for
appeal. See MI. Rule 8-131(a). Even if this issue were preserved,
however, we would find it to be wthout nerit. Al t hough M.
Brendsel did not sign the Agreenent, he is the owner of the
Property, which was being renovated and restored under the
Agreenment, and Wnchester naned M. Brendsel as a party to the
mechanic’s lien petition. The Brendsels never argued to the
circuit court that Wnchester shoul d not have naned M. Brendsel in
the mechanic’s lien petition. Accordingly, the trial court did not
err in including M. Brendsel in the order conpelling the parties
to arbitrate.

37



