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In a civil case in the Crcuit Court for Baltinore Cty, a
jury found Robert Beeman (“Beeman”), Suzanne Beeman, and their
conmpany, A Hone of Your Omn, Inc. (“AHOYO'), liable for conspiracy
to defraud, fraud, and violations of the Maryland Consuner
Protection Act ("MCPA’), for perpetrating a schene to sell the
appel l ees, plaintiffs below, dilapidated residential properties at
grossly inflated prices. Through Beeman, AHOYO purchased the
properties for small sums and quickly sold themto the appellees
(whom for ease of discussion we shall from tine to tinme call
“buyers”) at huge profits.? Al though by agreenent of counsel the
word “flipping” was not used at trial, that is the colloquialism
for the type of fraudulent schenme practiced by the Beemans and
t hei r conpany.

The Beemans and AHOYO are not parties to this appeal, and
their fraud and consequent liability in tort to the buyers are not
in question.? The appellants are three co-defendants who were
tried jointly with the Beemans and AHOYCO Irwn Mrtgage
Corporation (“lrwin”), the Iender that extended FHA financing to
each buyer; Joyce Wod (“Wod”), a |loan officer enployed by Irwn

who handled the financing for each transaction; and Arthur J.

The appellees are, in the order stated in the anended
conpl ai nt: Toyone Stanper; |Inez Coward; Carl Hal ey; Gertrude G een;
Eva El der; Denise Brower; Forrest Spencer; Franci ne Henderson; and
Jerry MFadden.

’Beemran and AHOYO did not file a notice of appeal. Suzanne
Beeman filed a notice of appeal, but after failing to file a brief
in this Court, voluntarily dism ssed her appeal.



Hof fman (“Hoffrman”), the appraiser who perforned the property
val uation in each transaction. The buyers' theory of liability
against Irwin was based solely on vicarious liability for the
wrongful acts of Wod.

At trial, the appellants clained to have known not hi ng about
Beeman’ s schenme and to have been his unwitting victins. The buyers
asserted, on the contrary, that Wod and Hoffrman (and Irw n,
t hrough Wod) not only knew about but al so participated in Beeman’'s
design to sell them dil api dated houses at vastly inflated prices.
The jury agreed with the buyers and found Irwi n, Wod, and Hof f man
liable for conspiracy to defraud and fraud, and for violations of
t he MCPA.

The buyers were awarded a total of $129,020.03, in economc
damages, and $1, 305, 000, in non-econom ¢ damages, against all the
def endants.® Because the court granted a notion for judgnment that
kept the i ssue of punitive damages agai nst Irwi n, Wod, and Hof f man
fromthe jury' s consideration, that issue went to the jury agai nst
t he Beemans and AHOYO only. The jurors decided that punitive
damages were warranted. Thereafter, in a separate proceedi ng, they
awarded the buyers $1,800,000 in punitive damages against the

Beemans and AHOYO

3As we shall explain, the econon c damages awards varied from
buyer to buyer; by contrast, each buyer was awarded $145,000 in
non- econom ¢ danmages.
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After denying post-trial notions for judgnent notw t hstandi ng
the verdict ("JNOV') and new trial or remttitur, the trial court
granted the buyers' petition for attorneys' fees under the MCPA,
awar di ng themfees of $195,591. 26, agai nst all the defendants. The
court ruled that the fee award woul d be reduced by the anount of
fees recovered on the judgnent for fraud, however.

The appellants have raised a multiplicity of questions for
revi ew on appeal. W have conbi ned and rephrased t he questions, as
foll ows:

l. Did the circuit court err in denying Hoffrman's
notion for renoval ?

1. Did the trial court err in denying the defense
notions for judgnent and JNOV on the conspiracy to
defraud, fraud, and MCPA clains; and Irwin and
Wod's notion for JNOV on the affirmative defense
of fraud?

I11. Dd the trial court err in denying the defense

not i ons for j udgnent , JNOV, and new
trial/remttitur on the 1issue of non-economc
damages?

IV. Did the trial court err in declining to instruct
the jury on the defense of equitable estoppel; in
giving an erroneous instruction on economc
damages; and in declining to give a curative
instruction during closing argunent ?t4

“The questions as posed by Hoffnan are:

1. Did the trial court err when it denied Appellant
Hof fman’s Mbtion for Renoval prior to trial based
upon Appel lant Hoffrman’s affidavit stating that he
could not receive a fair and inpartial trial in
Baltinmore City, where there was a reasonabl e ground
to believe that the allegation was correct?
(continued. . .)
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4(...continued)

2. Did the trial court err when it denied Appellant
Hof fman’s notion for judgnment and notion for
j udgnment notw thstanding the verdict as to Count |
of the Amended Conplaint, because there was no
clear and convincing evidence from which a
reasonabl e jury coul d have concl uded t hat Appel | ant
Hof f man was a party to an agreenent to conspire?

3. Did the trial court err when it denied Appellant
Hof fman’s notion for judgnent and notion for
j udgnment notw t hstanding the verdict as to Count |
of the Anmended Conplaint, because there was no
clear and convincing evidence from which a
reasonable jury could have concluded that any of
the Plaintiffs/Appellees relied on Appellant
Hof fman’ s appraisals or the information contained
therein and because Plaintiffs/Appellees, as a
result, could not prove all of the essential
el ements of fraud?

4, Did the trial court err when it denied Appellant
Hoffman’s notion for judgnment and notion for
judgnment notwi thstanding the verdict as to Count
11 of the Anended Conpl ai nt, because there was no
evi dence from which a reasonable jury could have
concluded that the Appellant dealt directly with
the Plaintiffs/Appellees, as consuners, and
because, as a result, the provisions of the
Maryl and Consuner Protection Act do not apply to
Appel | ant’ s conduct ?

5. Did the trial court err when it denied Appell ant
Hof f man’ s noti on for judgnent, notion for newtri al
or in the alternative for remttitur, and notion
for judgnment notw thstanding the verdict as to the
non- econoni ¢ damages cl ai mof Pl aintiffs/Appell ees,
because there was no evidence from which a
reasonable jury could have concluded that any of
the Plaintiffs/Appellees suffered enotional injury
whi ch was capabl e of objective determ nation and
because their claimof |loss of credit standing was
specul ative, contrary to the evidence produced by
plaintiffs at trial and unavail abl e as non-econom ¢
damages as a matter of | aw?

The questions as posed by Irwin and Wod are:

(continued. . .)



... continued)
Dd the trial court err when it declined to
i nstruct the jury on equitabl e estoppel and when it
deni ed Appellants’ notions for judgnment and for
JNOV, where Plaintiffs admtted knowingly and
wWillfully submtting false gift letters on which
their nortgages were based?
Did the trial court err when it permtted the jury
to hold Appellants liable for conspiracy on the
basis of “willful blindness” to Beeman’s wr ongdoi ng
rather than on the basis of an intentional
agreenent by Appellants to conspire?
Did the trial court err when it permtted the jury
to hold Appellants liable for fraud on the basis of
Beeman’s wongdoing rather on the basis of
fraudul ent m srepresentations by Appellants?
Did the trial court err when it denied Appellants’
notions for judgnment and for JNOV as to Plaintiffs
conspiracy claim where there was no evidence from
whi ch a reasonable jury could have concl uded that
Appel l ants entered into a conspiratorial agreenent?
Did the trial court err when it denied Appellants’
notions for judgnment and for JNOV as to Plaintiff’'s
fraud claim where there was no evi dence fromwhich
a reasonable jury could have concluded that
Plaintiffs satisfied any of the el enents of conmon
| aw fraud agai nst Appel |l ants?
Did the trial court err when it denied Appellants’
notions for judgnment and for JNOV as to Plaintiffs’
cl aim under the MCPA, where there was no evidence
from which a reasonable jury could have concl uded
that Plaintiffs satisfied any of the elenents of a
cl ai m for damages under the MCPA?
Did the trial court err when it instructed the jury
and when it denied Appellants’ notions for
judgnments and for JNOV as to Plaintiffs’ claimfor
non- econoni ¢ damages, where there was no evidence
from which a reasonable jury could have concl uded
that Plaintiffs were entitled to recover non-
econom ¢ danamges under the standards required by
Maryl and | aw?
Did the trial court err when it declined to give a
curative jury instruction to address Plaintiffs’
counsel’s closing argunment, in which the jury was
asked to take into account inproper considerations

(conti nued. . .)
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The appellees noted a cross-appeal, raising two questions,
whi ch we have reworded as foll ows:

V. Did the trial court err in granting notions for
judgment in favor of Irwin, Wod, and Hoffman on
punitive danages?

VI. Did the trial court err in ruling that the anopunt
recei ved by the buyers’ counsel for the conmon | aw
clainms pursuant to the contingency fee agreenent
woul d be deducted fromits award of attorneys’ fees
under the MCPA?

For the foll ow ng reasons, we shall affirmthe judgnent of the
circuit court for conpensatory damages; reverse the judgnent of the
circuit court on the issue of punitive damages agai nst Irw n, Wod,
and Hof f man; vacate the attorneys' fees award agai nst Irwi n, Wod,
and Hoffman; and remand the case for further proceedings not
i nconsi stent with this opinion on the issue of punitive damages and

on the petition for attorneys' fees.
FACTS AND PROCEEDINGS
Begi nning i n 1996, Beeman and his wi fe, Suzanne, through their

conmpany, AHOYO, enbarked on a connivance to profit by buying up

di | api dated residential properties inor near Baltinore City at | ow

“(...continued)

i n assessi ng non-econoni ¢ danmages?

9. Did the trial court err [in] instruct[ing] the jury
on econom ¢ damages, where the trial court declined
to instruct the jury on the proper neasure of
econonm ¢ damages and msstated the Plaintiffs’
burden of proof?
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prices and quickly selling themto the unwary at hugely inflated
prices. The Beenans and AHOYO t argeted | ow i ncone, unsophi sti cat ed
renters in poor nei ghborhoods who dreaned of sonmeday owning their
own hones, and enticed them with promses that they could be
homeowners for “only $500 down.”

The schene i nvol ved tricking a prospective buyer into thinking
he or she was purchasing a “rehabbed” house, or one that woul d be
fully renovated by the tine of settlenent, and having Beeman
illegally pay settlenment and ot her costs, including paying off the
buyer’s creditors, so the transaction could go to closing — at
which tine Beeman's profits would far exceed the noney he had
fronted to make the deal happen. The properties Beenman s conpany
purchased were in slumconditions. He would nmake cosnetic changes
to a property and pass it off as “rehabbed.” After settlenent, the
buyer was left with a property that was either uni nhabitable or in
seriously decayed condition, and was worth far less than the
nortgage |oan taken to buy it. Beeman continued this practice
until early 1998, when he becane the subject of a federal crimna
i nvestigation.?®

This case involves eight of Beeman’s and AHOYO s real estate

transacti ons. Seven went to closing between July and Decenber

*On Decenber 11, 2000, Beenan pleaded guilty in the United
States District Court for the District of Maryland to charges of
mai |l fraud and aiding and abetting mail fraud. He was given a
three-year sentence to be served at a mninum security canp, in
Lew sburg, Pennsyl vani a.
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1997, and one closed in January 1998. There were two buyers in one
transacti on; hence, there were nine buyer/plaintiffs at trial. The
basic facts of the eight transactions, showi ng the purchases by
Beeman/ AHOYO and sales to the buyers, are as follows

(chronologically by settlenent date):

1. 17 North Kresson Street/Buyer Jerry McFadden
April 23, 1997: Purchased for $14, 500
July 11, 1997: Sold for $52,000

2. 612 E. 4lst Street/Buyer Carl Haley
June 25, 1997: Pur chased for $20, 000
August 22, 1997: Sol d for $57, 200

3. 610 North Belnord Road/Buyer Gertrude Green
June 18, 1997: Pur chased for $12, 500
Sept enber 8, 1997: Sold for $44, 000

4. 5601 Force Road/Buyers Denise Brower and Forrest
Spencer
August 7, 1997: Pur chased for $24, 000
Sept enber 24, 1997: Sold for $65, 900

S. 406 Oldham Street/Buyer Francine Henderson
March 27, 1997: Purchased for $17, 550
Cct ober 9, 1997: Sol d for $65, 000

6. 3132 Piedmont Road/Buyer Eva Elder

Sept enber 5, 1997: Purchased for $29, 551
Cct ober 22, 1997: Sol d for $51, 000

7. 6521 Lenhart Street/Buyer Toyome Stamper
Sept enber 5, 1997: Purchased for $41, 790
Decenber 5, 1997: Sol d for $87, 250
8. 1127 Carroll Street/Buyer Inez Coward
Sept ember 29, 1997: Purchased for $7,550
January 28, 1998: Sol d for $58, 000
The eight transactions were simlar in nost material respects and

foll owed the sane factual pattern.



Through AHOYO, Beeman would buy up depressed residential
properties and then advertise in newspapers in Baltinore City that
he could help people with little income and with credit problenms
buy houses with down paynents of no nore than $500. Sone of the
buyers in this case read Beenman' s advertisenents. Most of them
heard about Beenman and AHOYO t hr ough word of nouth from ot hers who
had read the advertisenents or had dealt with Beeman directly.
Each of the buyers wanted to own a house and called Beeman for
hel p.

The buyers had simlar backgrounds. Each lived in a renta
unit in Baltinore City and had been enpl oyed for at | east two years
in a steady job that paid a nodest wage. None had ever owned rea
property and none had any experience buying or selling real
property. Most of the buyers had graduated from high school or
hel d GEDs, but sonme had dropped out of high school. A few had
taken sone col |l ege courses. Each had experienced credit problens
and for that reason had a marginal credit history. Al were
unsophi sticated in business matters. Many were renting units in
crime-ridden nei ghborhoods and wanted to nove so their famlies
woul d have a safe place to live.

After the buyer call ed Beeman and | eft a nessage on hi s pager,
Beeman would return the call and agree to a neeting. Usual |y
Beeman went to the buyer’s hone. At the neeting, Beenman obtai ned

prelimnary incone information and ran a credit report. After



determining that the buyer’'s «credit problens were not so
i nsurnount able as to preclude obtaining financing, Beeman woul d
of fer to assist the buyer in purchasing a house in a nei ghborhood
the buyer liked in or near Baltinore City.

Beeman’s sales pitch was "the Anerican Dream™ He told his
prospective buyers t hat not hi ng made hi mhappi er than to see a poor
person wi th bad credit probl ens beconme a honeowner, and prom sed to
“wal k the buyer through” the process of purchasing a house. The
buyers all believed that Beenan was representing themin the home-
buyi ng process. Beeman seened |ikeable, and all the buyers were
i npressed by him As one buyer testified, Beenman was “snooth.”
They t hought he was a nice man and a professional, and trusted him
to ook out for their interests.

Either on the sane day as his first neeting with the buyer or
soon thereafter, Beeman would drive the buyer to see various
properties, |like a real estate agent would do. Sonme of the buyers
seened to understand that AHOYO owned the properties that Beenan
was show ng; sone did not know who owned the properties. Most of
the buyers did not seemto know t hat Beeman hi nsel f was the seller,
i.e., owned the selling conpany; sonme did know that Beenman, or at
| east his conmpany, was the seller. Two of the buyers thought that
Beeman was the | ender in the transaction. Many had no under st andi ng
at all of Beeman's role. Al of the buyers thought that Beeman was

wor ki ng for them

-10-



When the buyer he was neeting with expressed an interest in a
particul ar property, Beeman would offer to help obtain purchase
nortgage financing, through Irwin.® Then, either that day or soon
thereafter, Beeman would drive the buyer to lrwin's office in
Col unmbi a, Maryland. There, Beeman and the buyer would neet with
Joyce Wod. Wod worked on conmm ssion and so was conpensated only
for work perforned on loans that in fact were extended.

Beeman and Wod knew each ot her before any of the transactions
in this case took place. In early 1997, Beenman contacted Wod,
saying that he was a real estate investor involved in buying,
renovating, and selling properties in Baltinore City, and that he
was | ooking for financing sources for his buyers. Wod agreed to
nmeet Beeman at Pargos Restaurant.

At their neeting, Wod educated Beeman about the different
types of loans available to first time honmebuyers with little in
t he way of income or assets. |In particular, Wod introduced Beeman
to Federal Housing Administration (“FHA") backed |ending, about
whi ch he knew nothing.” The FHA is an agency within the Departnent

of Housing and Urban Devel opnent (“HUD'), and the |oans it backs

°At the times relevant to the case, Irwin was known as |nland
Mor t gage Corporation. For ease of di scussion, we shall use "lrw n"
to refer to Inland Mrtgage Corporation and Irwin Mrtgage
Cor por at i on.

‘Al t hough Beeman’s practice of "flipping" properties began in
1996, until he connected with Wod, he had used sub-prine | enders
to arrange financing for buyers.
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are governed by strict HUD regul ati ons designed to pronote hone-
owner ship and prevent fraud.

As a | oan officer, Wod was fanmliar with the HUD regul ati ons
governing FHA | oans. She told Beenman that a qualified buyer could
obtain an FHA | oan for 100% of the purchase price of the property
and that the seller could contribute up to 6% to the purchase
price. In addition, Wod expl ained that the buyer could use gift
noney froma relative to pay for closing costs. Wod also told
Beeman that such a gift would have to be verified by the |ender,
i.e., lrwin, by neans of a gift letter signed by the donor and the
buyer and evidence that the gift noney had been drawn from the
donor’s account. Wod further explained that, for an FHA | oan to
be approved, any judgnments and col |l ecti ons agai nst the buyer had to
be cleared by paynent. Finally, Wod told Beeman that, for any
given transaction, she could use Irwin s conputer software to
generate a “Good Faith Estimate” of the maximum |oan anount
avai l abl e, based on the buyer’s income, and to calculate the
cl osing costs.

Wod knew that, anong other things, HUD regul ati ons prohibit
a seller or other interested party to a transaction from playing
any role in the buyer’'s obtaining a gift and gift letter for the
closing costs, verifying a gift letter, furnishing funds for
cl osing, and clearing credit problens for the buyer. She also knew

that, if and when an FHA |oan goes into default, and the | ender
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ultimately forecl oses, federal law requires the | ender to convey
the property to the FHA, and the FHA t hen rei nburses the | ender for
nost of its |osses. The FHA thus provides insurance to |enders,
and so pronotes hone-ownership for the poor.

Wod and Beeman stayed in contact after their initial neeting.
Whod furni shed Beenman with copies of the blank gift letter form
that Irwin was using for FHA | oans.

In the case of each buyer, at the neeting at Wod s office,
the buyer gave Wod information about his or her incone, assets,
and credit, and signed a prelimnary application for an FHA
nortgage, which was filled in by Wod. Also in each case, the
prelimnary application stated that closing costs for settlenent
were to be financed by a “gift.” Precisely what was said and done
at the initial neetings between the buyers, Wod, and Beeman was
critical to Irwin and Wod s liability wvel non and was hotly
contested at trial. Because several of the questions presented on
appeal concern the sufficiency of the evidence on the buyers’
claims, and we review those issues by considering the evidence in
the light nost favorable to the buyers, see John Crane, Inc. v.
Scribner, 369 M. 369, 378 (2002), we shall set forth in sone
detail, and i n chronol ogi cal order by settl enent date, each buyer’s
testi nony about what happened at the initial neeting with Wod,

toget her with other surrounding facts for context.
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1) Jerry McFadden: Beeman cane to MVFadden’s house, asked
about his credit, ran a credit report on him and had him sign
several docunents. He cane back the next day and drove McFadden to
see four properties. McFadden |iked the one on North Kresson
Street. Beeman told him the house would probably cost about
$50, 000, but he was not sure. Beeman also told himnot to worry
about financing, that he would take care of it.

A few days |later, Beenan drove MFadden to Wod s office
McFadden thought Wod worked for Beeman, as his secretary or
assi st ant . At the neeting, Wod showed MFadden a contract of
sale, with his signature, that gave the contract price as $52, 000.
Wod told himthat was the purchase price for the house. MFadden
did not know t hat Beeman owned the property. Wen the subject of
cl osing costs cane up, Wod told Beeman t hat McFadden woul d need a
gift letter to get the house. Before the neeting, Beeman had
nmenti oned sonething about a gift letter. At the end of the
neeti ng, MFadden was asked to sit outside while Wod and Beenan
t al ked.

2) Carl Haley:® Beenman drove Hal ey by the house on 41 Street
and | ater took himinside. Haley did not know that Beenan owned
t he house. Beeman took him to the initial nmeeting with Wod.

Hal ey t hought that “they” were | ending hi mnoney to buy the house.

8Hal ey died before trial, so his testinony was by deposition.
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At the neeting, Wod and Beeman told himthat the price for the
house was $57,000. Before then, based on his conversations wth
Beeman, he thought the price was $35,000 or $40,000. Wod asked
Hal ey about his enploynent, incone, and credit. Before the
nmeeti ng, Beeman had asked Haley if he had a relative with a bank
account. Haley said yes, that his niece did. At the neeting, the
subject of agift |letter came up, and Beenan told Wod that Haley’s
ni ece was going to give himnoney.

3) Gertrude Green: Beeman drove Green to the house on North
Bel nord Street, and she said she liked it. They got back in
Beeman’ s vehicle and discussed how nuch she could afford to pay
nonthly for a nortgage. G een gave Beenan a figure that coincided
wi th her weekly paycheck. Beenman called Wod fromhis cell phone.
Up until then, G een and Beenman had not discussed the sales price
for the house. After the phone call, Beeman said the price was
$38,000. Green did not negotiate with Beenan about the price. She
di d not know t hat she needed a | oan to buy a house; she thought she
could pay for the house nonthly, |ike paying rent.

A few days |ater, Beeman presented Green with sonme papers,
whi ch she signed. Thereafter, Beeman took Green to Wod' s office.
Wod asked Green questions about her income and bank statenents.
Wod then presented Geen with a Good Faith Estimate docunent that
showed the sales price of the house to be $44,000. That is when

Green learned the actual sales price for the house.
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During the neeting with Wod, the subject of a down paynent or
noney for closing costs cane up, and Wod asked about a gift
letter. Beeman interrupted, telling Wod, “all of that was taken
care of .” Geen did not say anything at all about a gift or a gift
letter. Nevertheless, the prelimnary | oan application filled out
that day, in Wod's handwiting, states, “Gft fromson to pay for
closing and BCGE collections.” Geen never told Wod that. G een
t hought that Beeman was t he person | endi ng her the noney to buy the
house. For part of the neeting, Geen was asked to |eave, and
Beeman and Wod net privately.

4) Denise Brower and Forrest Spencer. Beeman took Brower and
Spencer to see three properties, including 5601 Force Road. Before
then, Beenman told them that his conpany, AHOYO, provided people
wi th homes and that he would “wal k [them through every facet of
buying a house and that he would take care of just about
everything.” Brower signed a contract of sale the day that Beenan
showed them the Force Road property. Spencer, who has a | earning
disability and an 8'" grade education, did not renenber any
di scussion of price then. Spencer renenbers that |ater, Beeman
said that the house would cost $65,900, and that that was a good
price because others in the nei ghborhood were selling for $75, 000
to $80,000. Brower does not renmenber agreeing to pay $65, 900 for

t he house, but that is what the contract of sale reflects. Spencer
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did not know that Beeman or his conpany owned the house on Force
Road, and was not sure what Beerman' s exact role was.

Beeman tol d Brower and Spencer that he knew a | oan of fi cer who
could help them get noney to buy the house. He then drove themto
Wod' s office. During the neeting, Wod and Beenan | eft the room
several tinmes; at one point, Beeman had Brower and Spencer | eave
the room Later, when they all were present in the room Wod
asked Brower and Spencer how they intended to pay for closing
costs. They were “a little dunbfounded” and turned to Beenan.
Wod and Beenan then said in unison, “a gift letter.” Wen Wod
brought up the subject of a gift letter at the neeting, Brower
thought that a gift letter was a “standard practice” when buying a
house. Wod presented Brower and Spencer with a Good Faith
Esti mat e docunent that showed what their nonthly nortgage paynent
woul d be.

5) Francine Henderson: Beeman t ook Henderson to see t he house
on O dham Street, which she told himshe |liked. He told her the
price for the house was $58, 000. Beerman then drove Henderson to
Wod' s office. Wod asked about her debts, credit, and incone.
Hender son signed a prelimnary | oan application, but did not fil
it out. Before the neeting, Beeman asked Henderson whether there
was soneone in her famly “that had a bank account to give [her] a
gift letter.” That was the first tinme she heard anything about a

gift letter.
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During the neeting, Wod asked Beeman whet her he had the gift
|l etter. Beeman responded that “he would take care of it.” Wod
showed Henderson the Good Faith Estinate docunent reflecting what
her nont hly nortgage paynents woul d be. Wod did sone cal cul ati ons
and said the sales price for the house was “sixty-two thousand.”
Whod t hen | ooked at Beenan, and he said, “no, sixty-five.” Thisis
when Henderson | earned the actual sales price for the house. She
did not question Wod or Beeman about it.

6) Eva Elder: On three occasions, Beeman cane to El der’s house
and took her to see several properties. She saw a house that she
liked on the last trip, on Piednont Street. She asked Beeman the
sales price, and he said he did not know, that he would have to
| ook in a book he had in his car to find out. He drove her back to
her house without telling her the sales price. Later, when he
drove El der to Wod’'s office, he showed her a contract of sal e that
listed the purchase price of the property as $51, 000. At the
neeti ng, Wod did not talk to El der about noney for closing costs.
Wod directed herself to Beeman and said, “this too would be a
gift.” Elder did not know what that meant.

7) Toyome Stamper. Beeman took Stanper to see the house on
Lenhart Street. She told himshe wanted to buy it and then signed
a contract of sale he furnished. The sales price on the contract
was | eft blank. Stanper told Beeman she woul d need a | oan to buy

t he house. When Beeman said he had a | oan officer he dealt wth,
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Stanper left it to himto arrange the |oan. Stanper did not know
t hat Beeman (or AHOYO) was the owner of the Lenhart Street house.

That sane day, Beeman drove Stanper to Wod’s of fice. Stanper
waited in the reception area while Beeman and Wod net. She was
then signaled to cone into the conference room Wod introduced
hersel f and asked St anper questions about her incone. Beenan asked
guestions about her credit. Wen Wod presented Stanper with the
Good Faith Estimate docunment, Stanper |earned that the sale price
for the house was $86,500. Until then, she did not know what the
sale price was. Her primary concern was that the nonthly nortgage
paynent woul d be affordable, and the Good Faith Estimte showed
what that paynent woul d be. There was no di scussion what soever at
that nmeeting about a gift or about closing costs. Yet, Stanper's
| oan application, filled out by Wod, reflected that cl osing costs
woul d be paid by a gift.

8) Inez Coward. Beeman showed Coward the house on Carrol
Street and told her he would sell it to her for $40, 000. He
presented her with a sales contract and she signed it, but no price
was witten on it. Beeman then said he would take Coward to a
“finance conpany.” He drove her to Wod' s office. Wod asked her
questi ons about her incone and credit. Coward signed a prelimnary
| oan application, but did not fill it in. Wod asked whet her

Coward had a bank account; she said yes. Wod then asked whet her
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she had any noney. Wen she said no, Wod said, “there we go a
gift again.”

On three occasions during the nmeeting, Wod and Beeman | eft
the room and then returned with docunments. They were discussing
Coward’ s nonthly nortgage paynent. Wod said the nonthly paynent
was |ower than it mght have been, left the room and then cane
back and asked Coward whet her she t hought she coul d pay nore. Each
time this happened, “the price went up.” The nonthly nortgage
payment went from $426 to about $450.

Wod presented Coward with a Good Faith Estinmte docunent and
gave her a copy of it. She took it with her. Later, she read it
and noticed that the price for the house was $58, 000, which was a
“junmp” from the $40,000 Beeman had said it was. Coward called
Beeman about the “junp.” He told her the price for the house had
gone up because she had no noney and so she had to pay extra
“fees.”

In every case, sonetinme after the nmeeting with Wod, Beenan
asked the buyer to designate a person who had a bank account who
could be the “donor” of a gift that would be used for closing
costs. Once the buyer had designated a “donor,” Beeman filled out
one of the form*“gift letters” furnished by Wod, giving the nanes
of the buyer and the “donor,” their relationship, and the anount of
the gift. Beeman then presented the “gift letter” to the buyer and

the “donor” to sign. Once that was done, Beenman arranged to neet
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t he “donor,” sonetinmes al one and sonetinmes with the buyer present,
at the “donor’s” bank or credit union. Beenman arrived with cash,
often stuffed in suitcases, in an anmount equal to the “gift.” He

gave the cash to the “donor” to deposit in the “donor’s” account.
Wth Beeman standi ng watch, the “donor” then obtained a certified
check for that anmount, payable to the buyer, and handed it over to
Beeman.

If a buyer questioned Beeman about the gift transaction,
Beenman explained that this nethod of operation was necessary to
provide the closing costs for the sale and that it was the usua
way things were done. The buyers all understood that their
“donors” were not really making gifts; rather, the noney was com ng
from Beeman. From what Beenman told them however, the buyers
thought the “gift letter” process was a standard part of the
process for buying a house. Sonme of the buyers testified that
Wod's raising the “gift” transaction in the initial neeting |ed
them to think it was a legitinate practice, if Beeman had not
already raised it with them or confirnmed their thinking that it
was a legitimate practice, if Beeman already had brought it up
Al'l of the buyers testified that they did not know that the “gift”
process used in their transaction was illegal and, had they known,
they woul d not have participated in it.

In several cases, Beeman assisted buyers in correcting their

credit problens so they coul d be approved for the FHA | oans. Wod
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forwarded confidential credit reports of the buyers to Beeman so he
could clear up credit problens that woul d have prevented approval
of their | oans. Wod did that even though Beerman, under FHA
regul ati ons, should not have been provided the reports.?®

To obtain an FHA | oan to purchase property, the next step was
to have the property appraised pursuant to FHA gui delines, which
require that an FHA-approved appraiser inspect it, and that the
apprai sed value reflect at |east the purchase price on which the
| oan i s being extended. For each of the eight transactions inthis

case, lrwn and Wod selected Hoffman to perform the property

apprai sal. For many years, Hoffman had been enployed by Irwin as
an apprai ser. Not long before the transactions at issue, his
status was changed from enpl oyee to independent contractor. He
still received 99% of his incone fromlrw n, however.

In the transactions in this case, Hoffman was paid $300 per
appraisal. In each appraisal except one, he valued the property
for precisely the price on the sales contract. In the one
exception, he valued the property $500 above the contract price.
We shall discuss particular facts pertinent to the appraisals and
to Hoffman in our discussion of the issues. In 1998, Hoffman

destroyed all the files for the eight transactions in this case.

°l'n her deposition, Wod acknowl edged funneling credit
i nformati on about the buyers to Beeman. Wen she testified to the
contrary at trial, her deposition testinony was used to i npeach her
and was introduced into evidence, substantively.
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In each case, the buyer testified that the property was in
poor condition when Beeman showed it to himor her, but that Beenan
prom sed that his workers woul d make repairs and that the property
woul d be in good condition by settlement tinme. Thus, the buyers
expected that their properties would be attractive and habitabl e.
I n nost cases, the buyer brought up the topic of an inspection
Beeman responded either by saying that, because the buyer had no
noney, Beeman would pay for an inspection, or by saying that an
I nspection was not necessary because the FHA was goi ng to have the
house i nspected before it extended the loan. Also in npost of the
cases, on the day of settlenent, there was a brief “wal k through”
that the buyer attended with Beeman. Usually, there were workers
present in the house, making repairs of a cosnetic nature.

Beeman drove each buyer to the closing, which was held at a
| awyer’s office. No one from Irwin attended the settlenent.
Beeman brought with him the cashier’s check representing the
buyer’s “gift noney,” which was used to pay the closing costs
necessary to effectuate the transaction. As the sellers, the
Beemans and AHOYO received a check for the amount of the profit on
t he sale.

Al'l of the buyers testified that soon after noving into their
properties, they experienced serious problens. The probl ens ranged
from conplete lack of heat, to ceilings caving in, to faulty

pl unmbi ng, to non-functional appliances, to rodent and insect
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infestation. Wen they attenpted to contact Beeman, he either did
not respond, or sent workers to make slight repairs, and t hen woul d
not respond.

One buyer never noved into her property because it was
uni nhabi table; the property ultimately was forecl osed on. Five
ot her buyers noved into their properties but then lost them to
forecl osure. Three of the buyers kept their properties despite
their poor conditions, and still were occupying themat the tinme of
trial.

W will recite additional facts as necessary to our di scussion

of the issues.

DISCUSSION
Appeal Issues
I.

DENIAL OF MOTION FOR REMOVAL

The buyers filed suit against all of the defendants in August
1998. Their anended conpl aint, the operative pleading in the case,
was filed on March 22, 1999.

On August 13, 2001, four nonths after his notion for summary
judgment on liability was denied and two days before a schedul ed
pre-trial conference, at which a trial date was to be selected,

Hoffman filed a Rule 2-505(a) notion to renove the case on the
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ground that he could not receive a fair trial in Baltinore Gty or
any contiguous county.

In a supporting affidavit, Hoffrman all eged that, begi nning on
February 4, 1998, and until shortly before the notion was fil ed,
the Baltimore Sun published no fewer than 39 articles or editorials
on the practice of property “flipping” in Baltinore Cty.
Accordi ng to Hof f man, nost of the articles comented on the rol e of
appraisers in the practice of “flipping,” portraying them as
di shonest and their appraisals as overblown and m sl eading, while
depicting the purchasers and | enders involved in the transactions
as innocent victinms. Hoffrman attached to his affidavit 25 of the
Baltimore Sun articles or editorials that he clained were
prejudicial to him The two earliest were published on February 4
and 12, 1998; thirteen were published between August 1, 1999, and
Decenber 16, 1999; five were published in 2000; and four were
published in 2001, with the nost recent article dated July 28,
2001. Hof frran |isted the other 16 articles, all of which were
publ i shed in 2000 and 2001, by title and date.

Hof f man al so attached a vi deot ape of a two-ni ght investigative
feature story about “flipping” that aired on Channel 13. It
I ncl uded a segnent in which the | awer for the buyers in this case
characterized the real estate appraisals perfornmed in “flipping”

situations as “outright fraud[s].” Hoffman further attested that,
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in 1999, “flipping” was the subject of coverage on a local radio
show and anot her | ocal television news report.

Based on all of this, Hoffman conpl ained that the extensive
nmedi a coverage nmade it inpossible for himto receive a fair trial
Real estate appraisers in flipping cases have already
been tried and convicted in the press. One Baltimore Sun
editorial calls for the crimnal prosecution of these
apprai sers. One apprai ser has been convicted and i s now
inprison. . . . The nedia coverage | have described is
wi de spread and has saturated the entire Baltinore
netropolitan area. The entire potential pool of jurors
has been exposed to this highly prejudicial and
judgnmental coverage. As a result, | cannot receive a
fair and inpartial trial in Baltinmore Cty, nor in the

counties contiguous to Baltinore City.

Hof fman did not request a hearing on his notion. Two days
after the notion was filed, and before any response was subnitted,
the circuit court denied the notion in a one paragraph order
stating that the court found no reasonable ground to believe
Hof f man’ s al | egati on that he could not receive a fair and i nparti al
trial in Baltinore City.

On appeal, Hoffman contends the court erred in denying his
notion for renoval. He argues that the newspaper articles and
editorials about “flipping” and the television coverage of the
subj ect, particularly the two-night investigative report on Channel
13, established reasonabl e ground to believe his allegation that he
could not receive a fair and inpartial trial in Baltinore Gty or

the contiguous counties; and that the court erred in finding

ot herwi se. He further argues that under Rule 2-505, because his

- 26-



notion was acconpani ed by an affidavit alleging that he could not
receive a fair and inpartial trial in the county in which the
action was pending, and because the court properly should have
found reasonable ground to believe the allegation, renoval was
required. Finally, Hoffrman argues that the jury's award of
puniti ve damages agai nst the Beenans and AHOYO in tw ce the anount
the buyers’ |awer requested in closing argunment, in addition to
what Hof f man characterizes as an excessive award for non-economn c
damages agai nst all the defendants, reveals an outraged jury that
must have been infected by bias before the trial even started.
The right of renoval is guaranteed to the citizens of Maryl and

by Article IV of the state constitution. The pertinent provision

st at es:
Inall . . . cases of presentnment or indictnment [other
than capital cases],!’™ and in all suits or actions at
law . . . pending in any of the courts of law in this

Stat e which have jurisdiction over the cause or case, in
addition to the suggestion in witing of either of the
parties to the cause or case that the party cannot have
a fair and inpartial trial in the court in which the
cause or case nay be pending, it shall be necessary for
the party maki ng t he suggestion to nake it satisfactorily
appear to the court that the suggestion is true, or that

YHof fman, in his brief, states that “the trial court in this
case did not make the necessary finding that there was not a
‘reasonabl e ground to believe’ [his] allegation of prejudice was
correct.” This statenent ignores the | anguage of the court’s order
denying his notion, which states that the court “found that there
i s no reasonabl e ground to believe that the allegationis correct.”

“The right of renoval in capital cases is guaranteed by
subsection 8(b) of Article IV of the Maryland Constitution.
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there is reasonable ground for the sane; and thereupon
the court shall order and direct the record of the
proceedings in the cause or case to be transmtted to
sone other court, having jurisdiction in the cause or
case, for trial

Mi. Const. art. |V, 8§ 8(c).

The purpose and intent of the renoval provisions of the
Maryl and Constitution, including the provision quoted above, is
“‘to get rid of the influence of local prejudice in the conmunity
fromwhich the jury to try the case Will] conme, and thus, as far
as practicable, to secure a fair and inpartial trial by jury.'”
Redman v. State, 363 Md. 298, 323 (2001), cert. denied, 534 U.S.
860 (2001), reh'g denied, 535 U. S. 966 (2002) (quoting Greenberg v.
Dunn, 245 Md. 651, 654-55 (1967)). Because the right of renoval is
fundanmental, the constitutional provision and inplenenting rules,
crimnal and civil, nust be liberally construed in favor of the
right. Greenberg, supra, 245 Ml. at 657.

Rul e 2-505 i npl enents the right of renoval in civil actions at
law. 2 It states, in relevant part:

(a) Gounds. (1) Prejudice. In any action that is subject

torenoval . . . any party may file a notion for renoval

acconpanied by an affidavit alleging that the party
cannot receive a fair and inpartial trial in the county

in which the action is pending. If the court finds that

there is a reasonable ground to believe that the

allegation is correct, it shall order that the action be
removed for trial to a court of another county.

2Because the right of renoval exists only in courts of |aw,
there is no right of renoval in equity cases. Ezersky v. Ezersky,
40 Md. App. 713, 715-16 (1978). There is nothing to indicate that
that was changed by the 1984 nerger of |aw and equity.
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“The right of renoval . . . entitles a party to have a case
removed to a court in another jurisdiction if the party can
denonstrate that a fair and inpartial trial is inpossible in the
court where the action was initially brought.” Smith v. Pearre, 96
Md. App. 376, 383 (1993) (citing Ezersky, supra, 40 M. App. at
715); see also Pantazes v. State, 376 Ml. 661, 675 (2003). *“If the
condition for renoval is satisfied, there is no discretion to deny
the request.” TLennox v. Mull, 89 MI. App. 555, 560 (1991). Thus,
once a show ng has been nade of reasonable ground to believe the
party cannot receive a fair and inpartial trial, the court |acks
di scretion over whether to renove the case; the court does have
di screti on, however, over where to renove the case. Smith, supra,
96 Md. App. at 385 n. 4.

The threshold question for the circuit court on a notion for
removal -- whether there is reasonable ground to believe the
allegation that the nobving party cannot receive a fair and
inmpartial trial in the county in which the action is pending -- is
a m xed question of | aw and fact concerning a constitutional right.
Accordingly, on appeal, we review that threshold determ nation de
novo. See Glover v. State, 368 Ml. 211, 220-21 (2002) (review ng
de novo the judgnent of the trial court on a notion to dismss for
violation of the right to a speedy trial); Winder v. State, 362 M.
275, 310 (2001) (holding that whether the defendant’s confession

was voluntary was a m xed question of |aw and fact subject to de
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novo review); Cartnail v. State, 359 M. 272, 282 (2000) (review ng
de novo the m xed question of |aw and fact of whether statenents
made by a suspect following a traffic stop should be suppressed
because they were obtained in violation of the Fourth Anendnent);
Johnson v. State, 142 MJ. App. 172, 183 (2002) (holding that the
question of whether the police had reasonable suspicion and
probabl e cause to make a warrantl ess search shoul d be reviewed de
novo) .

The inplenenting rule for renoval in non-capital crimnal
cases, Rule 4-254(b)(2), is substantively identical to Rule 2-505.
This Court has held, in the context of Rule 4-252(b)(2), that the
party seeking renoval bears the burden to show that he has been
prej udi ced by adverse publicity and that the voir dire exam nation
available to himwill not be adequate to assure hima fair and
inmpartial trial by jury. Simms v. State, 49 M. App. 515, 518
(1981); waine v. State, 37 M. App. 222, 227 (1977); Mason v.
State, 12 Md. App. 655, 678, cert. denied, 263 Ml. 717 (1971). Cur
interpretation of Rule 2-505 is |ikew se.

Returning to this case, to be sure, the docunents submtted by
Hof fman in support of his notion for renoval showed that, in the
nont hs and years before the trial, there was w despread nedia
coverage of the fraudulent practice of property “flipping,”
i ncl udi ng coverage of the fraudul ent acts perpetrated by apprai sers

who participated in “flipping” schenes. Yet, none of the articles
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or other nedia reports about “flipping” that Hof fman furnished the
court in support of his notion drew a connecti on between the facts
being reported and him or this case. | ndeed, the articles and
other media reports did not concern the allegations in this case
and did not nention Hof fman’s name. They addressed “flipping” only
in general ternmns.

Hof f man’ s assertion bel ow, repeated in this Court, was to the
effect that the general adverse nedia attention about appraisers
commtting fraud in “flipping” schenmes in Baltinore City was so
pervasive in the time period leading up to trial that no appraiser
could receive a fair and inpartial trial in that jurisdiction; and
so, as an appraiser, he could not receive a fair and inpartia
trial inBaltinore City, and was entitled to have the case renoved.

This assertion, and the proof offered by Hoffrman to support
it, clearly falls short of the standard requiring renoval under
Rul e 2-505. The standard is a particularized one: the party
seeki ng renoval nust allege, by affidavit, facts show ng persona
prejudice, i.e., that “that party” cannot receive a fair and
inpartial trial. General, non-identifying nedia coverage about a
type of wongdoing that is not connected to the party seeking
renoval , except that it concerns the sane type of wongdoing he is
accused of, is not, in and of itself, reasonable ground to believe
that that party, in particular, cannot receive a fair and i npartia

trial.
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The right of renoval rule derives fromand protects the right
to a fair and inpartial jury for a party who by pervasive adverse
nmedi a attention about the allegations against him has been tried
and convicted in the press, so that the panels of potential jurors
fromthe jurisdiction are likely to have prejudged the facts in his
case. See Stouffer v. State, 118 M. App. 590, 631-32 (1997),
aff’d in part and rev’d in part on other grounds, 352 Ml. 97 (1998)
(affirm ng the denial of a suggestion of renoval when t he def endant
failed to produce evidence that any juror was prejudiced by
i nformati on he or she had gathered from the news coverage of the
case); Smith, supra, 96 M. App. at 387 (commenting that “[t]he
nmedi a coverage of the case did not, apparently, intrude onthe life
of every Frederick County citizen so as to preclude the possibility
of selecting an inpartial jury”).

The danger the renoval right seeks to avert -- individual
jurors being so tainted by the nedia coverage of the particul ar
case that they already have decided the party’ s | egal fate based on
t he nmedi a-generated facts, and therefore will not decide it based
on the facts put in evidence -- is not inplicated by general nedia
cover age about a type of wrongdoing. Such coverage at nost conveys
the general notion that people who in fact commit certain wongs
are bad people; it does not prejudge the particular factual
all egations against a party in a given case, or even suggest that

a person nerely accused of wongdoing nust be found I|iable or
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guilty. If that were the case, all nmurder defendants in Baltinore
City would be entitled to have their cases renoved on the ground
that there 1is pervasive adverse nedia publicity 1in that
jurisdiction about nurderers; and therefore there is reason to
believe that, as accused nurderers, they cannot receive fair and
inmpartial trials. That plainly is not a sufficient basis for
renoval .

Even in cases in which there has been nedia coverage of a
particular crinme, the fact of such coverage, standing al one, i s not
sufficient to denonstrate a reason to believe the defendant on
trial for the crinme will not receive a fair and inpartial trial
The defendant in such a circunstance nmust show not only that there
has been publicity about his case but also that there is reason to
believe the publicity about himw Il prejudice his rights. waine,
supra, 37 M. App. at 227; Cleveland v. State, 12 M. App. 712,
716-17 (1971). Here, Hoffman did not even show that the publicity
in question was about him let alone that it was prejudicial to
hi m

The voir dire process, not renoval, serves the function of
elimnating fromthe venire pool potential jurors who carry with
t hemgeneral prejudices, including prejudices that are a product of
medi a coverage about crinme and about civil wongdoing in general.
See Smith, supra, 96 M. App. at 386 (“Because the purpose of

removal is to eradicate local prejudice fromthe jury, voir dire
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may be used to weed out prospective jurors who are subject to such
prejudice.”). Hoffman offered nothing in support of his notion for
renoval to show that the voir dire process could not be used to
address the general prejudices he thought mght affect potenti al
jurors, and he offers no argunent on appeal that the voir dire
process was not effective in doing so.

Finally, there is no nerit in Hoffman's after-the-fact
argunent that the anopunts of the punitive damages award agai nst
Beeman and AHOYO and t he non- econom ¢ damages award agai nst hi mand
lrwin and Wod reveal such prejudice against himthat it is clear
that the circuit court erred by not renoving the case from
Baltimore Gity. Such circular reasoning was rejected by the Court
of Appeals in Owens-Corning Fiberglas Corp. v. Garrett, 343 M.
500, 525 (1996), in which the Court concluded t hat verdi cts agai nst
the defendants in the case were not proof that defendants were
prejudiced by the trial court's instructions to the jury.

W find no fault with the circuit court’s determ nation that
Hof f man did not denonstrate reason to believe that he could not

receive a fair and inpartial trial in Baltinore Gty.

II.

DENIALS OF MOTIONS FOR JUDGMENT AND FOR JNOV ON LIABILITY ISSUES

At the close of the buyers' case-in-chief, the appellants and
the other defendants all noved for judgnent on various grounds as

to the clains in the amended conpl aint and punitive damages. The
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trial court denied the notions, except that it deferred its
deci sion on punitive danages until the close of all the evidence.
At the close of all the evidence, the notions were renewed. After
heari ng | engt hy argunment, the court denied the notions for judgnent
as to the three clains but granted Irwin, Wod, and Hoffman's
notions respecting punitive damages.

After the jury returned a verdict in favor of the buyers, and
after a separate punitive damages proceedi ng agai nst the Beemans
and AHOYO, the appellants and the other defendants all filed
notions for JNOV. The buyers fil ed oppositions, and the court held
a hearing. On May 13, 2002, the court issued a 39-page nenorandum
opi ni on denyi ng the JNOV noti ons.

In a civil jury trial, if there is any evidence adduced,
however slight, fromwhich reasonable jurors could find in favor of
the plaintiff on the clainms presented, the trial court shoul d deny
the defendant’s notion for judgnent at the close of the evidence
and submt the clains to the jury for decision. See MI. Rule 2-
519. It is a question of |aw whether the plaintiff has introduced
evidence sufficient to make his claim a jury issue. Fisher v.
Allstate Life Ins. Co., 366 M. 201, 209-10 (2001); Glover v.
State, supra, 143 Ml. App. at 321. |In deciding this question, the
trial court should viewthe evidence and all reasonabl e inferences

that can be drawn fromthe evidence in the |ight nost favorable to
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the plaintiff. M. Rule 2-519(b); see also Todd v. Mass Transit
Admin., 373 Ml. 149, 155 (2003).

When a party's notion for judgnent is denied at the cl ose of
all the evidence, he may nove for JNOV on t he sane grounds advanced
in support of the earlier notion. See MI. Rule 2-532. The trial
court nust decide the JNOV notion using the sane analysis as if it
were a notion for judgnent made at the close of all the evidence.
See Jacobs v. Flynn, 131 Ml. App. 342, 353-54 (2000); wWeathersby v.
Kentucky Fried Chicken Nat’1l Mgmt. Co., 86 M. App. 533, 552
(1991), rev’d on other grounds, 326 M. 663 (1992). Thus, for
pur poses of appellate review, the i ssues of whether the trial court
erred in denying notions for judgnent and notions for JNOV are
identical. See Giant Food, Inc. v. Booker, 152 Md. App. 166, 176
(2003); Suburban Hosp., Inc. v. Kirson, 128 M. App. 533, 542
(1999). Because they are questions of | aw, we revi ewthem de novo.
Muthukumarana v. Montgomery County, 370 M. 447, 473 (2002).

A.
Civil Conspiracy to Defraud

A civil conspiracy is “a conbination of two or nore persons by
an agreenent or understanding to acconplish an unlawful act or to
use unl awful neans to acconplish an act not initself illegal with
the further requirenent that the act or the neans enpl oyed nust
result in damages to the plaintiff.” Van Royen v. Lacey, 262 M.

94, 97-98 (1971) (commenting that for a civil conspiracy to be
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actionable there nust be a confederation of two or nore people,
some unl awf ul act done in furtherance of the conspiracy, and actual
| egal damage resultingto the victimplaintiff),; Robb v. Wancowicz,
119 Md. App. 531, 546, cert. denied, 350 Md. 278 (1998); Yousef v.
Trustbank Savings, F.S.B., 81 M. App. 527, 538 (1990).
Conspiracy is not a separate tort capable of independently
supporting an award of danmages, absent other tortious injury to the
plaintiff. Alleco, Inc. v. Harry & Jeanette Weinberg Foundation,
Inc., 340 Md. 176, 189 (1995); Alexander & Alexander, Inc. v. B.
Dixon Evander & Associates, Inc., 336 Ml. 635, 645 n.8 (1994); NRT
Mid-Atlantic, Inc. v. Innovative Properties, Inc., 144 M. App.
263, 287 (2002). "'[Aln act which, if done alone, constitutes no
ground of action on the case, cannot be nade the ground of action
by alleging it to have been done by and through a conspiracy of
several ."" Alexander & Alexander, supra, 336 Ml. at 645 n.8
(quoting Kimball v. Harman and Burch, 34 Ml. 407, 410-11 (1871)).
The principles controlling the adm ssion of evidence to prove
a crimnal conspiracy and a civil conspiracy are the sane, although
t he quantumof proof is different. Larche v. Car Wholesaler, Inc.,
80 M. App. 322, 330 (1989). To prove the existence of a
conspiratorial agreenent, it is enough to show that the
conspirators cane to a tacit understanding about the unlawf ul

purpose; it is not necessary to show that they reached a fornma
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agreenent. Acquah v. State, 113 M. App. 29, 50 (1996) (citing
Quaglione v. State, 15 M. App. 571, 579 (1972)).

The exi stence of a conspiracy nay be shown circunstantially,
“by i nferences drawn fromthe nature of the acts conpl ai ned of, the
i ndi vidual and collective interests of the alleged conspirators,
the situation and relations of the parties, their notives and al
surroundi ng circunstances precedi ng and attending the cul m nation
of the commobn design.” Daugherty v. Kessler, 264 M. 281, 292
(1972); Vandegrift v. State, 82 MI. App. 617, 640 (1990) (hol ding
that evidence to prove a conspiracy need only be such that
reasonable jurors could infer that the parties entered into an
unl awf ul agreenent). “The concurrence of action by the co-
conspirators on a material point is sufficient toallowthe jury to
presune the concurrence of sentinment and, therefore, the existence
of a conspiracy.” Hill v. State, 231 M. 458, 461, cert. denied
375 U.S. 861 (1963); see also Acquah, supra, 113 Ml. App. at 50.
Once a conspiratorial agreenent has been proven, "any act done by
one of the conspirators is in |legal contenplation the act of all."
Western Maryland Dairy, Inc. v. Chenowith, 180 Md. 236, 243 (1942).

Accordi ngly, [W hen the m schief contenplated is acconplished,
the conspiracy beconmes inportant, as it may affect the neans and
nmeasure of redress. The party wonged nmay | ook beyond the actual
participants in conmtting the injury, and join wth them as

defendants all who conspired to acconplish it[.]""
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A civil conspiracy to defraud "is the confederation of two or
nore persons to cheat and defraud, when the design has actually
been executed,” thus harmng the victim Checket-Columbia Co. v.
Lipman, 201 M. 494, 502 (1953). See also Edison Realty Co. v.
Bauerinschub, 191 M. 451, 461 (1948); Rent-a-Car Co. v. Globe &
Rutgers Fire Ins. Co., 161 M. 249, 260 (1931). A defendant who
has entered into an agreement to defraud a plaintiff, wth
resulting actual danage, is liable to the defrauded plaintiff
"irrespective of the degree of [that defendant's] activity in the
fraudul ent transaction or whether he shared in the profits of the
schene." Etgen v. Washington County Bldg. & Loan Assoc., 184 M.
412, 418 (1945). Because fraud nust be proven by clear and
convi nci ng evidence, a civil conspiracy to defraud | i kew se nmust be
proven by that standard.

(1)
Irwin and Wood

Irw n and Whod of fer two argunents to support their contention
that the trial court erred in denying their notions for judgnment
and JNOV on conspiracy to defraud.

In their first argunent, Irwin and Wod assert that a jury
instruction the trial court gave about "willful blindness"” had the
effect of telling the jurors they could find that Wod (and hence
Irwn) entered into a conspiratorial agreenent with Beeman based

solely on a finding that Wod knew about Beeman's fraudul ent
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practices -- wthout evidence of any conduct by Wod to support an
i nference that she entered into such an agreenent. The buyers
respond that the jury instruction had no such effect.

Irwin and Wod's second argunent is tied into their first.
Qperating on the prem se that the jurors were in effect instructed
that they could infer, from a finding that Wod had actual
know edge, based on "wllful blindness,"” of Beeman's fraudul ent
acts, that Wod and Beenan had entered i nto an agreenent to defraud
t he buyers, they argue that there was no evidence other than such
an inference to support a finding of a conspiracy, and therefore
the evidence could not sustain a finding that they were part of a
conspiracy, as a matter of law. They maintain that the evidence
about Wod' s conduct nerely showed t hat she engaged in the ordinary
busi ness tasks of a loan officer. The buyers respond that there
was evi dence of conduct by Wod to support the jury's finding, by
clear and convincing evidence, that she entered into a
conspiratorial agreement with Beeman

The Court of Appeals has recognized that willful refusal to
know a fact, i.e., "willful blindness" to a fact, is the equival ent
of actual know edge of that fact. Ellerin v. Falrfax Savings,
F.S.B., 337 M. 216, 235 n.10 (1995); Owens-Illinois v. Zenobia,
325 Md. 420, 462 n.23 (1992). See also State v. McCallum, 321 M.
451, 458-61 (1991) (Chasanow, J., concurring) (observing that

"know edge exi sts where a person believes that it is probabl e that
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sonething is a fact, but deliberately shuts his or her eyes or
avoi ds maki ng reasonable inquiry with a consci ous purpose to avoid
| earning the truth").

The trial court in this case instructed the jury about
"Willful blindness" as follows:

Now, in determ ning whether soneone had know edge of

sonmething you may | ook at all the evidence in the case

and use your own common sense i n determ ni ng whet her t hat

person really knew what was going on. You may draw

reasonabl e inferences fromfacts but you nust take care

to avoi d guess work or specul ation. You may consi der the

wi |l ful and knowi ng vi ol ati on of a known duty as evi dence

of such know edge. You may also consider whether the

person involved willfully refused or deliberately refused

to look at the facts in the face of obvious facts because

such willful refusal to know in the face of obvious facts

may be deemed knowledge. If you find that a person was

willfully blind or made a conscience [sic] effort not to

know something than [sic] you may determine under all the
facts in the case that the person actually knew it.

(Enphasi s added.) The instruction was not objected to by any
party.

lrw n and Wod's first argunent about conspiracy to defraud is
a thinly disguised effort to challenge on appeal the "wllful
bl i ndness"” instruction, even though, not having been objected to,
it is not properly subject to appellate review. M. Rule 4-325(e);
Bowman v. State, 337 Md. 65, 67 (1994). |In any event, the "wil|ful
bl i ndness"” instruction, given as one of a series of prelimnary
instructions, sinply informed the jurors of the |egal concept of
actual know edge based on "willful blindness.” It did not tell the

jurors that a finding, based on "willful blindness," that Wod had
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actual know edge of Beeman's fraudulent acts, could in and of

itself support a further finding that Wod had entered into an
agreenent with Beeman to defraud the buyers. I ndeed, the trial
court gave the jurors a separate instruction about conspiracy to

defraud, stating:

To prove there is a civil conspiracy to commt fraud it
nmust be shown that there was, in fact, an agreenent
bet ween two or nore persons to acconplish fraud and that
such fraud resulted in damage to the Plaintiffs . .
The exi stence of a conspiracy may be shown by |nference
drawn from the nature of the acts conplained of, the
i ndi vidual and collective interests of the alleged co-
conspirators or conspi rators, the situation and
relationship of the parties, their notives and all the
surroundi ng circunstances preceding and attending the
culmnation of a common design. The Plaintiff - each
Plaintiff must, however prove by clear and convincing
evidence that there was an actual agreement between two
or more Defendants as well as intentional conduct of some
kind by each such Defendant as a result of the agreement.
An agreenent plus an act in furtherance of it :
The evi dence nust show fromthe Defendant’s own acts or
statenent that he or she was a willing participant. Once
it’s determned from the evidence that a conspiracy
exi sted and that the Defendant that you re considering
was one of the nenbers then all of the acts and
statenents made in furtherance of the conspiracy and any
during the - and during the existence of the conspiracy
can be considered by you as evidence against all others
of co-conspirators even though the statenments and acts
may have occurred in the absence and wthout the
know edge of the Defendant.

(Enmphasi s added.) This instruction, which also was not objected

to, properly explained the concept of a civil conspiracy, including

t hat

the buyers were required to show "an actual agreenent

defraud] between two or nore Defendants.™
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For the sanme reasons, the premse to Irwin and Wod's second
argurment is faulty. In addition, we agree with the buyers that
there was anple evidence of conduct by Wod from which jurors
reasonably could infer that Wod and Beeman entered into a
conspiratorial agreenment to defraud the buyers into purchasing and
financing the properties at inflated prices.

To be sure, Wod testified that she nerely was follow ng an
i nnocuous business routine in her every action in the relevant
transacti ons: that by taking applications for FHA |oans and
processing them for potential buyers, she did nothing out of the
ordinary and nothing that could not be explained by customary
busi ness practices. The jurors could have chosen to credit Wod's
testinony, interpreting her actions i nnocently and di sregardi ng t he
evi dence that supported i nferences that she was acting in step with
Beeman. See State v. Smith, 374 M. 527, 534 (2003); Dawson v.
State, 329 Md. 275, 281 (1993); Brandon v. Molesworth, 104 M. App.
167, 197 (1995) (observing that jurors are entitled to weigh the
evi dence, nake credibility assessnents, and accept all, sone, or
none of any given witness's testinony). On a sufficiency review,
however, we nust view the evidence and all reasonable inferences
that could be drawn fromthe evidence in the Iight nost favorable
to the verdict, which, in this case, nmeans nost favorable to the

buyers.
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Viewed in that light, the evidence showed that, at their

initial lunch neeting, in early 1997, Wod taught Beenan the “ins
and outs” of FHA |ending. Wod knew then that Beenman was an
i nvestor whose business was buying and then selling residentia

properties; but that, in seeking out a | ender such as herself, he
was to sone extent involving hinself in the borrowi ng side of the
transacti on, which concerns the buyer. Wod al so knewthat, as the
seller in a transaction, Beeman would be prohibited by FHA
regul ati ons from obtaining gifts or gi ft letters for
buyer/borrowers. She nevertheless explained to him the process
Irwn used for verifying gifts, and gave him blank gift letter
forms. The jury reasonably could infer that, fromthe very outset
of their relationship, Wod expected Beeman to have sone sort of
involvenent in arranging gifts for buyers, if only to give them
gift fornms to use.

According to the evidence, the eight transactions at issue
took place not long after Beeman and Wod established their
relationship, and all within a six-nmonth period. In each case,
Beeman referred the financing transaction to Whod at a point in
time after he had created the fal se i npression for each buyer -- by
words and conduct -- that he was representing the buyer in the

purchase transaction, and was |looking out for the buyer’s

i nterests.

- 44-



At the initial neetings with Wod, notw thstanding her
know edge that Beenman was the seller in the transactions, Wod
treated Beeman as if he were representing the buyers, by directing
guestions to hi mthat properly should have been posed to the buyers
and by accepting his answers on their behalves. This conduct ran
contrary to the know edge Wod had, as an experienced nortgage
| ender, about the role of the seller and | ender vis-a-vis the buyer
in such transactions. Wod' s actions during the initial neetings
were such as to validate the inpression that Beeman's role in the
transactions was as the buyer's representative. Reasonable jurors
could find that Wod s conduct was not nerely coincidental to
Beeman' s pre-neeting conduct; rather, that Wod knew, before each
initial neeting, that Beeman had led the buyer to think he was
representing him (or her) and that, during the neeting, she was
actively participating in that charade.

In all the transactions, Wod either knew fromthe docunents
or from Beeman’s remarks in the initial neeting that the sales
prices for the properties had not been established, were not clear,
or were being changed. She participated in generating Good Faith
Esti mat e docunents showi ng nonthly | oan paynent anounts cal cul at ed
based on incone, not on |oans based on sales prices. 1In sonme of
t he transactions, Wod wat ched as Beeman, in the guise of acting on
the buyers’ behal ves, used the Good Faith Estinmates to persuade

themto agree to sales prices that were not based on value. She

-45-



tacitly gave credence to that nmethod of establishing a sales price.
In other of the transactions, Wod actively involved herself in
using the Good Faith Estimates to generate or increase a contract
price, perform ng cal cul ati ons and conversing with Beeman to arrive
at a price. Reasonable jurors could infer fromthis evidence and
the evidence that Wod was experienced in and know edgeabl e about
real estate sal es and nortgage financing; that she knew Beeman was
using the Good Faith Estinmates to generate inflated sale prices;
that she was participating in a pretense designed to |I|end
legitimacy to that practice; and that she was allowng Irwin's
conputer systemto be used as a tool for Beeman to perpetuate a
fal se i npression about his role in the transacti on and about sales
pricing for consumer realty.

The evidence showed that Wod was famliar with the FHA
regul ati ons that prohibited Beenan from having any invol venent in
arranging gifts for sellers to use for closing or other costs in
the transactions and any involvenent in clearing buyers’ credit
probl enms. The evidence al so showed, however, that Wod routinely
listed “gift” as the source of funds needed for closing, even when
she did not have information from the buyers from which to know
that. This evidence raised a reasonable inference that Beeman was
comuni cating directly with Wod about gifts and gift letters in

t hese transacti ons.
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In the initial nmeeting with Brower and Spencer, Wod and
Beeman announced, in unison, that the problem of closing costs
woul d be taken care of by “a gift letter” -- wthout the buyers'
participating in the discussion. Likewise, inthe initial neeting
with I nez Coward, Wod renmarked, “there we go a gift again.” These
comments by Wod were fraught with neaning. They disclosed her
under st andi ng of what was taking place, as a matter of routine, in
all the Beeman sales: that, regardless of the individual
ci rcunstances of the buyers, including their lack of financial
resources, they were nmanaging to cone up with substantial gift
nmoney to enable them to consunmate their purchases. From the
evi dence of that understanding and the evidence of Wod’' s conduct
i n educating Beeman about gifts and gift letters and furnishing him
gift letter forns, reasonable jurors could infer that Wod knew al
al ong t hat Beeman was arranging or in some manner facilitating the
“gifts” necessary to make the transactions happen, in violation of
federal |aw Li kewi se, from the evidence that Wod furnished
Beeman with information about the credit problens sonme of the
buyers faced as obstacles to conpleting their transactions,
reasonabl e jurors could find that Wod knew Beerman was playing a
role in renoving those obstacles, alsoin violation of federal |aw

The jury had before it direct evidence of an established
rel ati onshi p bet ween Wod and Beerman; of Beeman’ s deceptive conduct

i n roping the buyers into thinking he was advancing their interests
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when in fact he was positioning them to purchase dil apidated
housing at inflated prices; that, in many of the initial neetings,
Wod and Beenan spoke privately, and that, in all of the neetings,
Wod treated the buyers as Beenman did; and that Wod and Hof f man,
also an actor in all the transactions, had a |[|ong-standing
rel ati onshi p.

Not unli ke many conspiracy cases, there was no direct evi dence
in this case of an agreenent between Wod and Beeman to defraud the
buyers. Yet, there was conpelling circunstantial evidence that
Wod was acting in step with Beeman in creating the inpression for
the buyers that what was false was true; and in enabling himto
violate federal laws to consunmate the transactions, not because
her innocent business routines happened to suit Beeman’s schene,
but because she was part of the schene and was acting in aid of its
execution.

Reasonable jurors could find, by clear and convincing
evi dence, that Wod' s behavior in the initial nmeetings with the
buyers and in her interactions with Beeman only coul d be sensibly
expl ai ned by her havi ng reached an understandi ng with Beeman to use
the neetings to deceive the buyers into agreeing to inflated sal es
prices and to m suse and viol ate the FHA nortgage financi ng process
to acconplish closings in the buyers' transactions, when cl osings
ot herwi se would not cone to fruition (and profits therefore would

not materialize). The evidence of Wod' s conduct thus was
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sufficient to prove that Beeman and Wod (and hence Irwin) had
entered into a conspiracy to defraud the buyers.
(i)
Hoffman

Hof f man contends the trial court should have granted his
notion for judgnent and JNOV on the issue of conspiracy because
there was not “a shred of evidence” to show he had entered into an
agreenent with Beeman to defraud the buyers. He maintains that, at
nost, the evidence established that in tw of his eight appraisals
-- those for the 1127 Carroll Street and 5601 Force Road properties
-- Beeman gave him information about recent hone sales in the
nei ghbor hoods t hat he t hen used as conparabl e sal es for val uing the
properties; and, as all the appraiser experts who testified at
trial opined, it is an accepted practice in the appraising industry
to use conparable sales as the basis for an opinion about a
property’s value. Hoffman maintains that he sinply perforned his
appraisals at Ilrwin' s request, with his $300 per appraisal fee in
no way depending on the outconme of the appraisal, and that his
limted contacts with Beerman and wel |l -defined role with Irwin could
not support a finding that there was a “neeting of the mnds in an
unl awful arrangenent.” He adds that the evidence that in 1998 he
di scarded his files in these eight transactions was insufficient,
inand of itself, to showthat he had entered into a conspiratori al

agreenent .
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The buyers respond that there was evidence that Hoffman
participated in Beeman's fraudul ent scheme; and that the jurors
reasonably could have inferred fromthat conduct that Hoffman had
reached an understandi ng with Beeman to perpetrate the fraud. They
mai ntai n that the adverse i nference that perm ssibly could be drawn
from Hof fman's destruction of his records was in addition to the
affirmati ve evidence showing that he had entered into a
conspiratorial agreenent.

Again, in reviewng a sufficiency of the evidence contention,
we consi der the evidence adduced in the Iight nost favorable to the
verdict. See Todd, supra, 373 Ml. at 155.

The evi dence showed that for the Force Road property, Hoffman
could not find any conparable sales in the i medi ate nei ghbor hood
to justify the $65,900 sales price. He resorted to using two
conparable sales outside the inmmediate neighborhood and a
conparabl e sale that he obtained from Beeman, of another Beenan
property. The prior Beenman conparabl e was of a house that Beenan
had purchased for $23,200 and then sold six weeks later for
$75,000, in a transaction financed by a sub-prinme |ender. The
transaction in that conparable sale had taken place within the
prior year -- but Hoffman's appraisal omtted that fact,
representing, instead, that for that conparabl e sale there were "no
other recent sales (none within 1 year)." For the Force Road

property itsel f, even though Hof f man knew t hat Beeman had purchased
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the property for $24,000 only 20 days prior, Hoffrman stated in his
apprai sal that there had been "no other recent sales.™

Li kewi se for the Carroll Street property, Hoffman could not
find any conparabl e sales in the i medi at e nei ghborhood t o support
the sale price of $58,000. He resorted to using three conparable
sal es furni shed by Beeman. Two were prior sal es by Beeman hi nsel f,
and one was a prior sale by a business associate of Beenman. The
properties all had been bought by Beeman (or his associate) in the
prior year and quickly resold at huge profits. Yet, Hoffman
fal sely represented with respect to those properties that there had
been "no other recent sales (none within 1 year)." For the Carrol
Street property itself, Hoffman stated, "Last Sal e Unknown," even
t hough the evidence showed he knew that Beeman had recently
purchased the property for $7, 500.

The evidence respecting these properties showed that when
Hof f man coul d not justify contract sal es prices by using conparabl e
sal es figures in the i medi at e nei ghbor hoods, he went to Beeman and
used information furnished by Beenan to justify the prices.
Hof f man knew from the information at his disposal that, if the
sal es went through at the contract sales prices, they would result
in huge profits to Beeman. Using information from Beeman, Hof f man
fashi oned the appraisal reports so as not to disclose that Beeman
was the source of the data used to justify the contract sales

prices and to conceal that the information in fact was tainted and
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unreliable. The evidence that Hoffman acted together w th Beenman
to craft m sleading and inaccurate appraisals to justify inflated
sal es prices supported a reasonable inference that Hoffmn was
participating in a scheme with Beeman to trick the buyers into
purchasing the properties at inflated prices. Fromthe evidence
that Hoffman was acting together with Beeman in carrying out the
schenme to defraud, the jurors reasonably could conclude that
Hof fman had entered into an agreenent with Beeman and Wod to
perpetrate the schene.

QO her evidence lent further support to that conclusion.
Hof f man' s apprai sal of the Lenhart Street property stated that the
house was built on a sl ab, despite the obvious presence of a craw
space. As it turned out, the crawm space was filled wth standing
water, a condition that, if disclosed, would have precluded FHA
financing, and thus derailed settlenment. |n appraising the 41st
Street property, which was a rowhouse, Hoffman used a conparabl e
sale of a single famly house in a neighborhood that was not
nearby, and did not use conparable sales of rowhouses in the
i mredi at e nei ghbor hood that woul d not have supported the contract
sal es price. For the O dham Street property, Hoffman used a
conparable sale of a house built 40 years after the subject
property, and that was |ocated on the other side of the tunne
t hr uway. Hof f man acknow edged in his own testinony that his

estimations of the distances between the subject properties and
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conparabl e properties in this case were i naccurate about 60%of the
time. The buyers' expert witness in the field of hone appraisals
testified at length about the msleading entries in Hoffman's
apprai sals and that the values Hoffrman arrived at for five of the
ei ght properties greatly exceeded even the hi ghest possible val ue
ranges.

Hof fman's interactions wth Beeman in performng these
appraisals, quite apart fromhis | ater destruction of the pertinent
records, supported a reasonable finding that he was actively
participating in Beeman's schene to sell the properties in question
at inflated prices. Hof f man' s conduct showed a "concurrence of
action [wth Beeman] on a nmaterial point" that was sufficient to
allowthe jurors to find "a concurrence of sentinment"” and therefore
a conspiratorial agreement. Hill v. State, supra, 231 M. at 461.
See also Woods v. State, 315 MI. 591, 618-19 (1989) (stating that
evi dence tending to show participating in a crinme is sufficient so
sustain a conspiracy conviction); Levy v. State, 225 M. 201, 206
(1961) (finding evidence of a defendant's participation in the
uttering of a false check sufficient to support his conspiracy
conviction). The jury also was entitled to add to that evidence an

adverse inference that the records Hof fnman destroyed woul d have
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showed his participationin the fraud, and hence his conspiratori al
agreenent with Beenan. !

The evidence was sufficient to support the jury's finding,
under a clear and convincing evidence standard, that Hoffman
entered into a conspiracy wth Beeman to defraud the buyers.

B.
Fraud

The el enments of a civil action for fraud are:

“(1) that the defendant made a false representation to

the plaintiff, (2) that its falsity was either known to

the defendant or that the representation was nmade with

reckless indifference as to its truth, (3) that the

m srepresentati on was nade for the purpose of defrauding

the plaintiff, (4) that the plaintiff relied on the

m srepresentation and had the right to rely on it, and

(5) that the plaintiff suffered conpensable injury

resulting fromthe m srepresentation.”
Maryland Environmental Trust v. Gaynor, 370 M. 89, 97 (2002)
(quoting VF Corp. v. Wrexham Aviation, 350 Md. 693, 703 (1998) (in
turn quoting Nails v. S & R, Inc., 334 Md. 398, 415 (1994))); see
also Gross v. Sussex, Inc., 332 M. 247, 257-58 (1993); Martens
Chevrolet, Inc. v. Seney, 292 M. 328, 333-34 (1982). The
m srepresentation elenment of the tort of fraud may be based on an

affirmati ve m srepresentati on of fact; a conceal nent of fact, which

includes a partially m sleading disclosure; or a non-di scl osure of

BHof f man admi tted destroyi ng the records and know ng, when he
did so, that his conduct was in violation of the ethical codes and
uni f or m st andar ds gover ni ng appr ai sers.
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fact in the face of a duty to disclose. See Lubore v. RPM Assocs.,
Inc., 109 Md. App. 312, 329-31 (1996).

A person commits fraud by conceal nent when he engages in a
deceptive act or contrivance i ntended to hide information, m sl ead,
avoi d suspi cion, or prevent further inquiry into a material nmatter.
U.S. v. Colton, 231 F.3d 890, 898-900 (4th Cir. 2000). \When one
intentionally produces a false inpression to mslead another
person, or to entrap or cheat him or to obtain undue advant age of
him there is a positive fraud. McKeever v. Washington Heights
Realty Corp., 183 Ml. 216, 225 (1944). Conceal nent of a fact can
be the basis for fraud when the conceal nent

is effected by m sl eading and deceptive talk, acts, or

conduct, or is acconpanied by m srepresentations, or

where, in addition to a party’'s silence, there is any
statenment, word, or act on his part, which tends

affirmatively to the suppression of the truth, or to a

covering up or disguising of the truth, or to a

wi t hdrawal or distraction of a party’s attention fromthe
real facts.

Schnader v. Brooks, 150 Md. 52, 57-58 (1926) (citations omtted);
see also Lubore, supra, 109 Md. App. at 330.

The el enents of the tort of fraud nust be proven by clear and
convi nci ng evi dence. VF Corp., supra, 350 Md. at 704 (quoting
Gross, supra, 332 MiI. at 257-58; Everett v. Baltimore Gas & Elec.
307 Md. 286, 300 (1986)).

(1)

Irwin and Wood

- 55-



Irwin and Wod's challenge to the trial court's denials of
their notion for judgnment and notion for JNOV on the fraud claim
also is two-fold. First, they argue that there was no evidence to
support a finding that Wbod made a m srepresentation of fact, one
of the elenents of a fraud claim The buyers respond that, to
satisfy the m srepresentation elenent of the tort of fraud, it is
enough to prove a statenent nmade or conduct perfornmed for the
pur pose of creating a false or m sleading i npression of a nmateri al
fact, by concealing the truth; and that the evi dence agai nst Wod
was sufficient on that point.

Second, in a sonewhat convoluted argunent, Irwin and Wod
renew their indirect attack on the trial court's "wllful
bl i ndness" instruction, arguing that the instruction gave the jury
freereignto find the "knowl edge of falsity" and scienter el ements
of the tort of fraud agai nst Whod on |l egal |y i nsufficient evidence.
The buyers respond that the "willful blindness" jury instruction
was not objected to and in any event the evidence at trial was
sufficient to support a reasonabl e finding of know edge of falsity
and intent to deceive on Wod's, and therefore Irwn' s, part.

Because, for the reasons we have di scussed, the evidence was
sufficient to support the jury's finding that Irwin and Wod
conspired with Beeman to defraud the buyers, and because the
evi dence plainly established (and it is not disputed) that Beenan

defrauded the buyers, Irwin and Wod properly were held |iable for
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f raud. We also conclude, however, that there was sufficient
evi dence against Irwin and Whod to rmake them i ndependently |iable
for fraud, irrespective of the conspiracy finding.

As noted above, in Schnader, supra, the Court of Appeals
recogni zed that “[f]raud may consist of the suppression of the
truth as well as the assertion of a falsehood.” Id at 57. In
Lubore, supra, this Court added to the discussion of when a
conceal ment or non-disclosure will anobunt to fraud:

[Ordinarily when one owes no | egal obligation to speak,
nmere silence is not actionable; but if what is stated
anounts to a “partial or fragnentary” disclosure, that
m sl eads because of its inconpleteness, the *“Ilegal
situation is entirely changed.” Brager v. Friedenwald,
128 Md. 8, 31-32, 97 A 515 (1916). See also Prosser &
Keat on, Lawor Torts 8§ 106, at 738 (1984) (“if the defendant
does speak, he nust discl ose enough to prevent his words
frombeing msleading. . . .”) ReSTATEMENT ( SECOND) OF TORTS
8§ 551, cnt. g (“Astatenent that is partial or inconplete
may be a mi srepresentation because it i s m sleading, when
it purports to tell the whole truth and does not. .
When such a statenent has been nmade, there is a duty to
di scl ose the additional information necessary to prevent
it frommsleading the recipient. In this case there may
be recovery either on the basis of the original
m sl eading statenment or of the nondisclosure of the
addi tional facts.").

109 Md. App. at 330-31

In a recent case discussing a claimof fraud by conceal nent,
the federal district court in Mryland, applying Muryland | aw,
further expl ai ned:

In order to prevail on a claim of intentional

m srepresentation by conceal nment, or f raudul ent

conceal ment, Plaintiff nust prove the foll ow ng el enents:

(1) Defendant owed Plaintiff a duty to disclose a
material fact; (2) Defendant failed to disclose that
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fact; (3) Defendant intended to defraud or deceive
Plaintiff; (4) Plaintiff took action in justifiable
reliance on the conceal nent; and (5) Plaintiff suffered
damages as a result of the Defendant’s conceal nent. See
Green v. H & R Block, Inc., 355 MI. 488, 525, 735 A 2d
1039, 1059 (1999)(citing Finch v. Hughes Aircraft Co., 57
Md.  App. 190, 231-32, 469 A 2d 867, 888 (1984)).
Plaintiff nust prove either that Defendant had a duty to
di scl ose a material fact to themand failed to do so, or
t hat Def endant conceal ed a material fact for the purpose
of defrauding Plaintiff.

* * * %

In the ~context of a <claim of intentiona

m srepresentation by concealnent, a duty to disclose

ari ses where the defendant nmakes an active m sstatenent

of fact, or only a partial or fragnentary statenent of

fact, which msleads the plaintiff to its injury. See

Lubore[, supra, 109 M. App. at 330-31]; walsh v.

Edwards, 233 Ml. 552, 557, 197 A 2d 424, 426-27 (1964).
Odyssey Travel Ctr. v. RO Cruises, Inc., 262 F. Supp. 2d 618, 628-
29 (D. Md. 2003)(footnote omtted).

Here, as we have expl ained, there was evidence show ng that
Wbod participated in creating a nunber of fal se inpressions for the
buyers, by words and conduct anounting to partial and fragnentary
di sclosures. First, in conducting each initial |oan application
neeti ng, Wod treated Beeman, whomshe knewto be the seller in the
transaction, as if he were the buyer’s representati ve. She engaged
Beeman in discussion that validated one of two fal se inpressions:
ei ther that Beeman was not the seller in the transaction, when he

was, or that it was a perm ssi bl e business practice for the seller

to be taking on the role of buyer’s representative.
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Second, Wod actively participated in usingthe lrw n conputer
systemto generate and then m suse Good Faith Estimtes to set or
increase the sales prices for the properties. The jury could have
inferred from the circunmstances surrounding many of the initia
nmeeti ngs that the buyers did not understand nortgage financi ng and
that an arm s | ength negotiation of a sales priceis rarely arrived
at by wor ki ng backward froma nonthly paynment -- and Wod knew t hey
did not understand that. Yet, she participated with Beeman in
msusing the Good Faith Estimate forns to create and then
perpetuate that m sinpression, and either establish sales prices
not yet negotiated or inflate already agreed to sales prices -- al
to Beeman’s financial benefit. At the same tinme, Wod did not
i nform the buyers of Beeman’'s actual role in the transaction, of
the inpropriety of the role he was assum ng, and that the Good
Faith Estimte process was being m sused to the buyers’ detrinment.

Finally, Wod s statenents and conduct during the initia
nmeetings contributed to m sl eading the buyers into thinking it was
proper for Beeman to be arranging gift letters, and hence gifts, to
effectuate the transactions. On several occasions, Wod included a
gift letter as part of the application, without any confirmation by
the buyer. O her tinmes, Wod raised the prospect of a gift letter,
and directed the issue to Beenman, not the buyer. Yet other tines,
Wod and Beeman in uni son announced, in front of the buyer, that a

gift would be part of the transaction. Wod thus conducted herself
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before the buyers so as to nake it seemacceptable for Beeman to be
involved in making a gift happen in each case. She did this, al
the tinme knowi ng that Beenan was prohi bited by federal regul ations
from having anything to do with the buyers' obtaining gifts to
ef fectuate cl osings. By her words and conduct, Wod gave the
buyers enough i nformati on about the gift letter process to know it
could be part of a prescribed plan of action for obtaining
financing, but not enough information to know that it was i nproper
for Beeman to be involved in the process. Wod thus nmade parti al
and fragnentary disclosures that created and perpetuated a false
I npressi on, and were m sl eadi ng.

For these reasons, the evidence was sufficient to support a
finding against Wwod (and hence Irwn) on the msrepresentation
el ement of the tort of fraud.

In their second argunent, Irwin and Whod conpl ai n t hat because
(intheir view there was no fal se representati on by Wod, the only
"know edge of falsity" the jury could have found on her part was
her know edge, based on the | egal concept of "willful blindness,"
of fal se representati ons by Beenman. They argue that nmere know edge
by Wod that Beeman was naking false representations could not

support a finding that she knew of the falsity of her own
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representations (of which, they assert, there were none) or that
she acted with an intent to deceive the buyers.

In the context of the fraud claim against Irwn and Wod,
"know edge of falsity" neant that Wod knew t hat the i npression she
was creating about Beeman’s proper role in the transactions, both
as the buyer’s representative and as the facilitator of gifts, and
about the nmethod for setting sales prices, was false; that is, she
was consciously aware that she was creating a false inpression
Reasonabl e inferences from the evidence supported that finding.
From t he evi dence about Wod' s experience as a |oan officer, the
jurors could find that she knew that neither her role nor Beeman’'s
role as the seller properly included using a Good Faith Estimate
formto create or increase sales prices; but, that the inpression
she was creating by her conduct in the initial neetings with the
buyers was exactly the contrary. Wod testified that she was
famliar with the federal regulations making it illegal for Beeman
to participate in arranging gift letters and gifts. The jurors
could infer fromWod' s conduct validating Beeman’s invol venent in
the gift letter process that she knew she was drawing a picture
about that process that was inaccurate.

Wth respect to the scienter el enent of fraud, froma finding

that Whod knew she was creating a fal se i npression for the buyers,

¥l'n advancing this argunent, lrwin and Wbod again attenpt to
chal l enge, indirectly, the trial court's unobjected to "wllfu
bl i ndness" instruction.
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the jurors reasonably could conclude that Wod did so with the
intent to deceive theminto accepting the inpression as true, so
they would act in conformty with it. See Ellerin, supra, 337 M.
at 230 (explaining that the intent to defraud el enent of a fraud
claimcan be satisfied by proof of “'a fal sehood know ngly told,
with an intention that another should believe it to be true and act

upon it (quoting McAleer v. Horsey, 35 Ml. 439, 453 (1872))).
The jury may wel |l have enpl oyed the | egal concept of "wil|lful
bl i ndness” to find that Wod had actual know edge of Beeman’s
fraudulent acts -- specifically, that he was giving noney to
“donors” to establish bogus “gifts,” wi thout which the properties
could not go to settlenent. The evidence i ndependently showed t hat
Wod knew, fromthe buyers’ financial situations, that gifts would
be necessary to conplete the settlenents; that, w thout information
fromthe buyers, she designated the transactions as involving gift
letters; that she further knew that Beeman was insinuating hinself
intothe gift letter process, in violation of federal regul ations;
and t hat she validated Beenman's conduct by acting in step with him
at the initial nmeetings. These circunstances supported a | ogical
i nference that Wod knew Beeman was taking steps to arrange for
"gifts" in these transactions. Jurors reasonably coul d concl ude

fromthe evidence that, if Wod did not in fact know that Beenman

was enabling and creating false gifts, her supposed |ack of
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know edge was a result of turning a blind eye: hence, she had
actual know edge of those facts.

Act ual know edge by Wod that Beeman  was maki ng
m srepresentations to the buyers and was engaging themin a fal se
gift process was a fact, in the total circunmstances, that |ent
support to a finding that Wod knew the inpressions she was
creating in the initial neetings were false and that she was
creating the false inpressions with a mnd for deception. Wod' s
knowl edge of Beeman's wrongful conduct was not the sole basis in
the evidence for a reasonable jury to find against Wod on the
know edge of falsity and scienter el enents of fraud, however.

(i)
Hoffman

Hof f man cont ends t here was no evi dence that any buyer in fact
relied on his appraisal reports before going forward with the sal e;
therefore, the evidence was legally insufficient to prove the
reliance elenent of the tort of fraud. He points out that the
evi dence showed the buyers did not read the appraisal reports.
Hof fman further argues that even if the buyers did rely on his
appraisal, they had no right to do so. Wile the FHA financing
clauses in their contracts gave themthe right to cancel if the
apprai sed val ues did not neet the contract prices, the clauses al so
stated that the appraisals were being perfornmed for the benefit of

HUD, not the purchasers. Therefore, the buyers were required to
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i ndependently satisfy thensel ves about the value and condition of
the properties they were purchasing, apart fromany appraisals by
hi m

The buyers respond that the evidence was sufficient to prove
reasonabl e reliance by them on Hoffman’ s apprai sal s.

Agai n, Hoffrman was subject to liability for the fraudul ent
schenme perpetrated by Beeman against the buyers because the
evi dence supported a finding that Hoffrman conspired with Beeman to
defraud the buyers. The evidence al so supported a finding of fraud
agai nst Hof f man i ndependently.

In advancing the first part of his argunent, Hoffman relies on
Parlette v. Parlette, 88 MI. App. 628 (1991). There, the plaintiff
sued her ex-husband for fraud, alleging that he had made false
representations to her late son that induced himto name him (the
ex- husband), rather than her, as the beneficiary of his life
i nsurance policy. Affirmng the circuit court’s decision to grant
a notion for judgnment and declaratory judgnent in the ex-husband' s
favor, we held that the plaintiff could not have relied on the
al | eged m srepresentations by her ex-husband because she “was not
a party to any msrepresentations nade by [the defendant] to [the
son]” and did not know about the representations until after the
son died. Id. at 635.

Parlette IS inapposite. In that case, there was no evidence

that the alleged m srepresentations were nmade to the plaintiff,
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directly or indirectly, or that she knew of them before the
critical point at which her son's death triggered the policy
benefits. Here, Hoffman’s m srepresentati ons about the val ues of
the properties were nmade before the critical tines of the
settlenments and were comruni cated to the buyers, indirectly, by the
nere availability of financing to conplete the transactions. Had
the properties not been appraised at or above their contract
val ues, the sales would have fallen through. Thus, there was
evi dence on which the jurors reasonably could find actual reliance
by the buyers on Hoffrman’s inflated and fal se appraisal val ues.
As to the second aspect of Hoffrman's reliance argunent,
whet her the buyers acted reasonably in so relying was a jury
question. The adnonitions in the FHA financing | anguage, read in
I sol ation, could support a conclusion that the buyers did not act
reasonably. Yet, the contracts all contained clauses allow ng the
buyers to cancel the sales if the properties did not appraise for
the contract prices, based on the appraisals obtained by the
| ender. Necessarily, the buyers were entitled to rely on the
appraisals in that regard. Considering the total evidence, then,
the jurors rationally could conclude, by a clear and convincing
standard, that the buyers acted reasonably in relying on their
apprai sals' statenents of value in deciding not to exercise their

cancel l ation rights.
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Maryland Consumer Protection Act

Maryl and’ s Consuner Protection Act, Ml. Code (2000 Repl Vol.),
Com Law 8 13-101, et seg., prohibits unfair and deceptive trade
practices in the sale of consuner real estate, id. 8 13-303(1), and
in the extension of consuner credit, including the financing of
consuner realty. Id. § 13-303(3). Unfair and deceptive trade
practices include failing to state nmaterial facts; making false,
fal sely disparaging, or msleading oral or witten statenents that
have t he capacity, tendency, or effect of m sl eadi ng consuners; and
know ngly concealing or omtting nmaterial facts with the intent
that consuners rely on the sane. See id. 8 13-301; Hartford
Accident & Indem. Co. v. Scarlett Harbor Assocs. Ltd. P’ship, 109
Ml. App. 217, 242, arff’d. 346 Md. 122, 132 (1996). Wen the unfair

and deceptive trade practice is a representation or om ssion of

fact, it must be material, that is, it must concern “'information
that is inmportant to consuners and, hence, likely to affect their
choice of . . . a product.'” Luskin’s Inc. v. Consumer Prot.

Division, 353 Md. 335, 359 (1999) (quoting In re Cliffdale Assocs.,
Inc., 103 F.T.C. 110, 165-66 (1984)). The plaintiff also nust
prove that the defendant knew of the falsity of the statenment or
om ssion and i ntended to induce reliance by the plaintiff. Upon a
showi ng of reasonable reliance, the plaintiff may recover any

actual |osses. Citaramanis v. Hallowell, 328 Ml. 142, 157 (1992).
(1)
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Irwin and Wood

I rwi n and Whod contend that the buyers failed to prove any of
the statutory elenents necessary to support a finding that they
violated the MCPA. They suggest that the evidence nerely proved
t hat Beeman engaged in questionable practices in connection with
the sales of the properties to the buyers, and that the buyers
thensel ves admitted that they participated in Beeman's fraud by
know ngly signing false gift letters. Revisiting their argunents
as to why the fraud claimwas unsupported by the evidence, Irwn
and Wod assert that the evidence was insufficient to prove that
t hey knowi ngly engaged in an unfair and deceptive trade practice
with the intention of inducing reliance; that such trade practice
was sonehow material to a choice that the buyers nmade; that the
buyers in fact relied reasonably; or that the buyers suffered
actual losses as aresult. In addition, noting that the statemnment
or om ssion nust be false or msleading to a reasonable consuner,
t hey argue that the buyers coul d not have reasonably concl uded t hat
false gift letters were sonmehow perm ssible

The buyers respond that the evidence supported a reasonable
finding that Irwn and Wod commtted unfair and deceptive trade
practices in assisting Beeman in deceiving them

As Irwi n and Wod acknow edge, the buyers’ MCPA cl ai mdepended
on proof that they relied to their detrinent on a material

m srepresentation or om ssion by Wod. For the reasons we have
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given, we are satisfied that the jury reasonably could have
concluded that Wod created a false inpression suggesting that
false gift letters based not on actual gifts but on a bogus gift
arrangenent made by the seller was a perm ssible practice, and t hat
the buyers were justified in relying on that inpression in deciding
to go along with Beeman’s schene. W also acknow edge Irwin and
Wod's argunent that the consuner nust be deened to have acted
reasonably inrelying on the m srepresentation or fal se i npression,
citing Luskin’s, supra, 353 M. at 365, and that the consunmer’s
sophi stication does not necessarily affect the determ nation of
what is reasonable. W think, however, that the jury could have
concl uded t hat a reasonabl e consuner, whet her sophi sticated or not,
woul d have relied on the fal se i npressions created by Wod. Thus,
we affirmthe jury's verdict on the MCPA claim against Irwin and
Wod.
(ii)
Hoffman

Relying on Morris v. Osmose Wood Preserving, 340 M. 519
(1995), Hoffrman argues that there was insufficient evidence to
prove that he violated the MCPA because, as an appraiser, he did
not offer consunmer services, sell consuner realty, or extend
consuner credit, all of which fall wthin the statute’'s coverage.
He argues that, because he was working for Irwin, and not the

buyers, and because his appraisals were for the exclusive use of
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Irwin, his conduct was too renote fromthe sales or financing of
the properties to inplicate the MCPA. The buyers respond that the
facts in this case, which showed that Hoffrman's conduct was
necessary to allow conpletion of the sales and financing of the
consuner realty to them distinguish it from Morris

In Morris, the plaintiffs brought a class action suit agai nst
pl ywood manufacturers to recover the cost of replacing the roofs of
their townhouses, which were nmade with allegedly defective fire
retardant plywood. The suit stated five counts -- strict
liability, negligence, breach of inplied warranties, negligent
m srepresentation, and violations of the MCPA The plaintiffs
al | eged t hat each defendant had advertised its product as suitable
for constructing roofs. The circuit court dismssed all of the
plaintiffs' clains.

On appeal, as to the MCPA clains, the Court of Appeals
revi ewed whet her the all egations were “sufficient to establish that
t he defendants engaged in unfair and deceptive trade practices in
connection with sales, offers for sale, or attenpts to sell
consunmer goods.” I1d. at 538. It concluded that they were not.
Rel yi ng on princi ples of statutory construction, the Court reasoned
that “the sale of consunmer goods,” for purposes of the MCPA is
limted to a sale in which the buyer intends to use the goods
primarily for personal, famly, household, or agricultural

pur poses. Id. at 540-41. Applying that rule to the facts of the
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case, the Court held that dism ssal was appropriate because the
all egedly deceptive practices by the manufacturers occurred
entirely in the course of their marketing the plywod to the
bui |l ders, who intended to use it for comrercial, rather than
consuner, purposes. There was no allegation that the manufacturers
were in any way involved in selling, offering to sell, or
advertising the townhouses purchased by the plaintiffs. Therefore,
the “renote effect on the sale of consunmer realty [was] not
sufficient for [the Court] to conclude that the deceptive trade
practice actually occurred in that sale.” 1d. at 542 (pointing out
that “[t]he only effect the alleged m srepresentati ons had on the
sale of the townhouses was the creation of a possibly erroneous
belief on the part of the builders which caused them to include
all egedly inferior products in the townhouse.”).

The Court observed, however, that “[i]t is quite possible that
a deceptive trade practice conmtted by sonmeone who is not the
seller [of consuner realty] would so infect the sale or offer for

sale to a consuner that the |aw would deem the practice to have

been conmitted ‘in’ the sale or offer for sale.” Id. at 541

(providing exanples from other cases, such as a Pennsylvania
consuner’s action against a finance conpany that assisted a pool
sales conpany in fraudulently obtaining nortgage deeds on

consuners’ hones).
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The case at bar is such a case. Hoffman's appraisals were so
vital to the sales of consunmer realty here that his conduct in
perform ng them was the equival ent of conduct commtted “in” the
sale, for purposes of the MCPA. Unlike the defendants in Morris
who produced the plywod to be used for any purpose for which
pl ywood i s suitable, and who in no way participated in influencing
the plaintiffs' decisions to purchase consumer realty, Hoffman
knew, from his famliarity with FHA regulations, that his
appraisals were critical to effectuate the sales. Myreover, the
evi dence showed that, without the inflated appraisals, the sales
woul d not have transpired. Accordingly, the evidence was
sufficient to support a reasonable finding that Hof f man engaged in
unfair and deceptive trade practices in naking materia
m srepresentati ons about value in the appraisals.

D.
Affirmative Defense of Fraud

Irwin and Whod contend the trial court erred by not granting
their notion for JNOV on the affirmative defense of fraud. They
argue that the evidence established that the buyers know ngly
participated in furnishing false gift letters to Irwin to induce
Irwin to extend FHA nortgage financing to them and that reasonabl e
jurors could find from that evidence only that the buyers were
t henmsel ves commtting fraud, and therefore were barred from

recovering against them for conspiracy to defraud or fraud. In
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short, Irwin and Wod contend that the evidence of fraud by the
buyers was so clearly in their favor that it should not have been
subnmitted to the jury to decide.

The buyers respond that whether they had the necessary
scienter to satisfy the elenents of fraud was a question of fact;
therefore, the issue of fraud on their part was properly ruled a
jury question.

In Maryland, fraud is an affirmative defense that, if proven,
bars a plaintiff fromrecovering. See MI. Rule 2-323(g). Like an
affirmative claim of fraud, the affirmative defense of fraud
requires a showing, by clear and convincing evidence, of
detrinental reliance on a know ngly fal se representation, nmade with
an intent to deceive. The showi ng nust be nade by the defendant,
however, against the plaintiff.

This i ssue was not properly presented to the trial court on a
notion for JNOV, and therefore was not properly preserved for
review in this Court. The issue was not raised in a notion for
judgnent at the conclusion of the defense case or the entire trial.
Rather, it was raised for the first time in Irwin and Wod's notion
for JNOV. Yet, Rule 2-532(a) plainly states that, "[i]n a jury
trial, a party may nove for judgnent notw thstanding the verdict
only if that party made a notion for judgnent at the close of al
the evidence and only on the grounds advanced in support of the

earlier motion." The rule was not satisfied here.
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If we were to address the i ssue, however, we would agree with
the buyers that, with respect to the affirnmative defense of fraud,
the evidence at trial generated a question of fact on the issue of
scienter, at the very |east. The jurors reasonably could have
concluded that the buyers did not cooperate with Beeman in the
false gift letter effort with an intention to deceive Irwin and
Whod. The evidence supported an inference that the buyers
i naccurately thought that the gift letters were a standard neans of
ef fectuating cl osings, and that Wod knew that gift |letters, based
on inaccurate information, were being used to effectuate the
settlenments. That evidence tended to negate the intent to deceive
el ement of the fraud defense. Accordingly, the trial court did not
err in denying the notion for JNOV on the affirmative defense of

fraud.

III.

DENIALS OF MOTIONS FOR JUDGMENT AND JNOV AND MoTioN FOR NEw TRIAL OR
REMITTITUR ON NoON-EcoNoMIC DAMAGES ISSUES

In connection with conspiracy to defraud and fraud, the tri al
court instructed the jurors about non-econoni c damages as fol | ows:

In addition to the economc injury, if any you find, you
may consider any non-economc injury which you find is
proxi mtely and directly caused. In determ ning non-
econom ¢ damages, you may consider any nental pain,
angui sh, hum liation, nervousness, stress and insult to
whi ch that Plaintiff has been subjected and whi ch was t he
direct result of the conduct of one or nore Defendants.
Again, your award nust not be based on guess work but
nmust fairly and adequat el y conpensate each Plaintiff that
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you find in favor or for the injury that each Plaintiff
you find has sustai ned.

As noted above, the jury awarded $145, 000 i n non-econom ¢ damages
to each buyer, for a total of $1.305 mllion.

The appellants raise a nunber of contentions about the non-
econonm ¢ damages, all of which fall into two categories.!® First,
they argue that the jury's danages award for enotional distress was
not supported by adequate evidence, because the buyers did not
i ntroduce pr oof t hat their injuries wer e “obj ectively
determ nable.” They maintain that, under the rule articulated in
Vance v. Vance, 286 M. 490 (1979), the buyers could not recover
non- economn ¢ enotional distress danmages absent evi dence of “outward
mani f estations” of their psychic injuries. The buyers respond that
proof of an objective manifestation of an enotional injury is not
required in a fraud action.?®

Second, the appellants argue that the non-econonm c danages
award was i nproper because it was founded at |least in part on | oss

of credit, which is an inherently specul ative |oss, and was not

*Procedural |y, the appellants challenge the court's
instructions to the jury, as well as its denial of their notions
for judgnent, JNOV, new trial, and remttitur, as they pertain to
the i ssue of non-econom ¢ damages.

®*As expl ai ned above, a conspiracy to defraud claim cannot
i ndependently result in an award of danages absent proof that fraud
was conmtted and the plaintiff suffered actual damage as a result.
The buyers in this case were awarded danmges for fraud, and were
not awar ded separate damages for conspiracy, for that reason. The
guestions the appell ants present on appeal concerni ng non-econom c
and economni ¢ damages therefore pertain to the fraud claim
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supported by the evidence in any event. The buyers counter that
they did not seek and were not awarded danmages for |oss of credit
or repair to their damaged credit. Rather, they offered evi dence of
the hum |iation, anxiety, stress, and enbarrassnent t hey endured as
a consequence of having their credit damaged to show, in part, that
they suffered enotional distress as a result of the appellants
fraudul ent practices.

A.
The "Physical Injury Rule”

In Vance v. Vance, supra, the Court of Appeal s upheld an award
of damages for enotional distress in a negligent m srepresentation
case. The defendant had falsely misrepresented to the plaintiff
that he was divorced and therefore free to marry; and on that
basis, the two had participated in a marriage cerenony and |ived
together as though married. The plaintiff later learned, in the
course of divorce proceedings, that her “husband” had been married
when they “married,” so they were never married at all. At trial,
the plaintiff presented evidence that, upon |learning that she and
t he def endant were never married, she could not function, coul d not
sl eep, had difficulty comunicating and socializing with other
peopl e, and spent "long periods of tine crying and sobbing."
Vance, supra, 286 Ml. at 493-94. No nedi cal evi dence was presented

to support the plaintiff's claimof enotional distress.
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The jury awarded the plaintiff $50,000 in danages. The trial
court granted a JNOV, on the ground that the plaintiff had not
of fered evidence of a physical injury sufficient to support an
award of damages for enotional distress in a negligence case.

On review, the Court of Appeals held that the evidence was
sufficient to support the award of danages for enotional distress.
The Court discussed the history of what is known as the “physical
injury rule,” beginning wth Green v. Shoemaker, 111 Md. 69 (1909).
That case held that it was not necessary for a plaintiff in a
negl i gence action to prove a physical inpact, in order to recover
damages for enotional distress; rather, it was sufficient for the
plaintiff to showthat the negligence had caused hi msone “physica
injury.” Later, in Bowman v. Williams, 164 M. 397 (1933), the
“physical injury rule” was clarified to nmean that a plaintiff can
recover damages for enotional distress in a negligence action, in
t he absence of a physical inpact, when the enotional distress has
“resulted in some cl early apparent and substantial physical injury,
as manifested by an external condition or by synptons clearly
i ndicated of a resultant pathological, physiological, or nenta
state.” Vance, supra, 286 MiI. at 500 (quoting Bowman, supra, 164
Ml. at 404).

The Court in Vance explained that the underlying purpose of
the “physical injury rule” is to “requir[e] objective evidence to

guard agai nst feigned clains.” 286 Ml. at 500. Therefore, “[i]n
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the context of the Bowman rule . . . the term ‘physical’ is not
used in its ordinary dictionary sense. Instead, it is used to
represent that the injury for which recovery is sought is capable
of objective determnation.” 1I1d. Evidence indicative of a “nental
state” is sufficiently objective to prove a physical injury, as
that termis used in Bowman. On that basis, the Court concl uded
that the evidence introduced by the plaintiff at trial was
sufficient to support the award of damages for enotional distress
for negligent msrepresentation.

The buyers acknowl edge the “physical injury rule" but argue
that it applies only in negligence cases, not in intentional tort
cases. |In support, they cite Laubach v. Franklin Square Hospital,
79 Md. App. 203 (1989).

I N Laubach, a jury found that the defendant hospital violated
a provision of the Health General Article by refusing to give the
plaintiffs a nmedical record created in the course of plaintiff
wife's treatnent, within a reasonable tine after the plaintiffs
requested it. The plaintiffs introduced evidence that the
hospital’s statutory violation caused them nental distress; there
was no evidence that they suffered physical manifestations of the
di stress, however. The jury awarded the plaintiffs conpensatory and
punitive danages.

On appeal, the hospital argued inter alia that, under the

“physical injury rule,” as explicated in Vance, the evidence was
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insufficient to support the award of conpensatory damages for
enotional distress. Inrejecting that argunent, we expl ai ned t hat,
because the statute proscribed an intentional act (refusal to
di scl ose), not a negligent act, the “physical injury rule” was not
i npl i cat ed:

[ T] he conduct which forns the basis for the cause of

action is nore closely akinto intentional torts thanto

negligent acts [...] There was no need for [the
plaintiffs] to prove physical injury of the sort required

by the Court in Vance, supra. |t was sufficient that the

enotional distress and nental suffering were el ements of

damages emanating directly fromthe intentional conduct

of the hospital in refusing to disclose the [nedical

record. ]

79 Md. App. at 219.

W observed that “enotional distress may formthe basis for
the recovery of actual danmages where the enotional distress arises
from an intentional tort, such as |I|ibel, slander, malicious
prosecution, fraud, and the like.” 1d. at 217 (citing H&R Block,
Inc. v. Testerman, 275 M. 36, 48-49 (1975)(commenting, in the
course of affirmng atrial court’s denial of damnages for enotional
distress in a negligence action, that nental suffering is a proper
el emrent of damages when the act causing the injury was “inspired by
fraud, malice, or like notives”); Ziegler v. F Street Corp., 248
Md. 223, 225-26 (1967) (commenting, in the course of affirmng the
di sm ssal of a wongful death case in which the decedent’s wi fe was

claimng he died as a consequence of enotional distress due to

enduring the defendant’s damage to his real property, that “[w here
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the act occasioning the injury to the [plaintiff’s] property
[was] inspired by fraud, malice, or like notives, nental suffering
is a proper element of damage”); and Davis v. United States Dept.
of Army, 602 F. Supp. 355, 360 (D. M. 1985) (stating that
"recovery for negligent, as opposed to intentional infliction of
enoti onal harm nust be acconpani ed by a physical invasion")). Qur
hol di ng recogni zed that i ntentional m sconduct that forns the basis
for an intentional tort is conduct that one expects, by its very
nature, to produce enotional distress in the victim

In the case at bar, we agree with the buyers that the
“physical injury rule” had no applicationto their fraud claim As
the Court in Vance made plain, the rule was fashioned in a series
of negligence cases for the purpose of mnimzing feigned clains
for damages for enotional distress.'” The rule permts recovery
when the enotional distress clainmed is not parasitic to an actual
physi cal injury; the defendant’s conduct itself (carel essness) does

not give reassurance that the plaintiff in fact experienced

W note, noreover, that in Belcher v. T. Rowe Price
Foundation, Inc., 329 Md. 709, 722 (1993), although not presented
with the question, the Court of Appeals recognized that the
"physical injury rule" is peculiar to negligence cases. It
remarked, “Vance’s explication of the [physical injury rule
described in] Bowmanis, at this time, the definitive Maryl and case
on mental distress as the basis of damages in negligent tort
actions.” (Enphasis added). See also Hunt v. Mercy Medical Center,
121 Md. App. 516, 524 (1998)(observing that, “ [w]jithin the field of
negligence law, the rule in Maryland is that any ‘physical injury’
is conpensable if that injury 1is ‘capable of objective
determ nation’”) (enphasis added) (quoting Belcher v. T. Rowe Price
Found., Inc., supra, at 734).
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enotional distress; but there is sonme objective proof to support
such a finding.

As the Court in Laubach recognized, unlike in a tort case
founded on negligence, in a tort case based on intentional
m sconduct, such as fraud, proof that the defendant commtted the
wong alleged is sufficient reassurance that the plaintiff’s
clainmed enotional distress is not feigned, because the wongfu
conduct ordinarily would cause enotional distress in the victim
For that reason, there is no need for the plaintiff to support his
claimof enotional distress with objective evidence of a physica
injury. It is only necessary that the plaintiff prove “that the
enotional distress and nental suffering were el enents of danages
emanating directly fromthe intentional conduct of the [defendant]

T Laubach, supra, 79 M. App. at 219. See also Empire
Realty Co., Inc. v. Fleisher, 269 M. 278, 284 (1973) (noting that
“[o]lne suing for fraud or deceit nust establish that he sustained
damages by reason of the fraud, and that his injury was the natura
and proxi mate consequence of his reliance on the fraudul ent
act”)(citations omtted)).

Here, the buyers all eged and i ntroduced evi dence to show t hat
they were the victinms of a deceptive schenme to trick theminto
buying deteriorating properties at inflated prices. The buyers
presented evidence showi ng that they sustained actual, economc

damages as a result of the fraud practiced upon them |In addition,
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they each testified that, as a consequence of the successful
schenme, they experienced enotional distress, in the form of
anxiety, humliation, and enbarrassnent. The buyers were not
required to introduce objective evidence, under the *“physical

injury rule,” to support their clainms that they suffered enptiona
di stress as a consequence of being fraud victins. Proof of the
appel lants™ m sconduct was sufficient to validate the buyers’
subj ective evidence that they experienced enotional distress. It
was enough that the buyers proved that the appell ants perpetrated
a fraud on them that resulted in actual harm in the form of

econom c |l oss, and that they suffered enotional distress attendant

to that harm '8

¥l n the course of their argument, based on Vance, that the
buyers were required to introduce evidence of objective
mani f estati ons of their enotional distress, Irwin and Wod suggest
that, because the jurors awarded the buyers identical recoveries
for non-econom c danmages, the awards nust have been punitive, not
conpensatory. The jurors were instructed about the conpensatory
nature of the damages sought, and we shall presune that they
foll owed those instructions. Carter v. State, 366 M. 574, 592
(2001). W see nothing in this record to suggest that the jurors
awar ded non-econom ¢ damages to punish Irwn and Wod (or any of
the defendants) instead of to conpensate the buyers for their
enotional distress. The nere fact that each award was for the sane
anount of noney does not nean that the awards were punitive, or
wer e not supported by the evidence. Wil e each buyer did not endure
t he exact sane ordeal, the jurors reasonably could have found that
they all suffered enotional distress as a direct result of the
fraud practiced upon them and that $145,000 was a fair sum to
conpensat e each one for his or her distress. Southern Mgmt. Corp.
v. Mariner, 144 M. App. 188, 197 (2002); Butkiewicz v. State, 127
Md. App. 412, 425 (1999); Standiford v. Standiford, 89 M. App.

326, 343 (1991).
Hof f man al so argues that, in addition to objective evidence of
(continued...)
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B.
Emotional Distress for Experiencing Credit Problems
I n advanci ng their second argunent, concerning |l oss of credit,

the appellants rely on Sterling v. Marine Bank of Crisfield, 120

Ml. 396 (1913). |In that case, the sheriff levied on certain itens
of nmerchandise of a store owner -- tobacco, candies, and soft
drinks -- that were wongfully attached by a bank. The store owner

sued the bank for econom c damages. A jury trial resulted in a
def ense verdi ct.

On appeal, the store owner challenged several rulings and
instructions by the trial court concerning the proper neasure of
damages. The Court of Appeals reversed, holding that two el enents
of econom ¢ danmage that properly could be recovered in a wongfu
attachnment action were 1) the value of or damages to the goods
actually seized; and 2) the actual, ascertainable |oss of profit
consequential to the interruption of the business. |In response to
an argunent advanced by the store owner, the Court explained that

in such an action recovery could not be had for "damage to the

8( ... continued)

enotional distress, the buyers were required to introduce expert
opi nion testinony about their enotional states. As expl ained, the
“physical injury rule” did not apply to the fraud claimin this
case. Moreover, there is an obvi ous cause-and- ef f ect between bei ng
the victimof a fraudul ent schene such as that practiced here and
enotional distress, such that expert witness testinony on the topic
was not required. See Shpigel v. White, 357 Md. 117, 131 (1999).
See also Vance, supra.
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credit, if any, of the plaintiff" because it is "too uncertain and
specul ative a natter to be left to the jury." 120 Md. at 402.
Unlike the plaintiff in Sterling, the buyers in the case at
bar were not seeking econom c damages for |loss of credit. (As we
shal | explain, infra, in Part IV, in closing argunent, the buyers’
| awyer item zed the econom ¢ damages being sought, which did not
i ncl ude damages for | oss of credit; and, except for one discrepancy
that is de minimis, the jury awarded the buyers econom c damages in
the amounts sought.) The issue of credit related to the buyers
clainms for non-economc, enotional distress danages. There was
evi dence introduced showng that, after being deceived into
purchasi ng deteriorating properties at inflated val ues, the buyers
experienced credit problens, either by virtue of foreclosure
actions against themor their inabilities to pay expenses incurred
for repairs to the properties; and that the credit problens were a
source of anxiety and enmbarrassnment to them The jurors properly
were permtted by the trial court to take the buyers' negative
credit experiences into account in considering their clains for

enoti onal distress damages.

IV.

JURY INSTRUCTIONS

| rwi n and Wbod advance various challenges to the trial court’s
i nstructions, or lack thereof, at the close of the case and during

cl osing argunent.
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Rul e 2-520 governs jury instructions in civil cases. The
court nust instruct the jury at the close of the evidence, and nmay
do so, inter alia, by granting requested instructions, giving
i nstructions of its own, or conbi ning these nethods. The court has
di scretion to give interiminstructions. Rule 2-520(a) and (c).

A party is entitled to have his theory of the case presented
to the jury by way of instructions but only if the theory is a
correct exposition of the law and the theory is generated by the
evidence in the case. Sergeant Co. v. Pickett, 285 M. 186, 194
(1979); Levine v. Rendler, 272 Ml. 1, 13 (1974); Boone v. Am. Mfrs.
Ins. Co., 150 Md. App. 201, 225 (2003). However, "[t]he court need
not grant a requested instruction if the matter is fairly covered
by the instructions actually given." Rule 2-520(c).

A.
Refusal to Instruct on Defense of Equitable Estoppel

Irwin and Wod contend that the trial court erred in declining
to instruct the jury on the defense of equitable estoppel. They
argue that one of their principal defenses related to the buyers’
subm ssion of false gift letters to support their |oan
applications, which appellants claim triggered the need for an
equi tabl e estoppel instruction. In support of their argunent,
lrwin and Whod cite Impala Platinum, Ltd v. Impala Sales (USA),
Inc., 283 Md. 296 (1998), which addressed the doctrine of equitable

estoppel, as follows:
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Equi t abl e estoppel is the effect of the voluntary conduct

of a party whereby he is absolutely precluded, both at

law and in equity, from asserting rights which m ght

per haps have otherw se existed, either of property, of

contract, or of renedy, as against another person, who

has in good faith relied upon such conduct, and has been

| ed thereby to change his position for the worse, and who

on his part acquires some corresponding right, either of

property, of contract, or of renedy.

Impala, supra, 283 Ml. at 322 (citations omtted).

In response, the buyers, citing Chesapeake Homes, Inc. v.
McGrath, 249 M. 480, 489 (1968), argue that the doctrine was not
appl i cabl e because a party raising the estoppel nust hinself be
free from fraud in the transaction. The buyers assert that,
because I rwi n and Wod coul d not fulfill the "good faith" conponent
necessary to i nvoke the doctrine, the trial court correctly denied
their request for an instruction on the doctrine.

W agree with the buyers that an equitable estoppel
instruction was not generated by the evidence. The buyers' clains
agai nst Irwin and Wod all were predicated on fraudul ent conduct on
their part. |If the jury found, as it did, that Irwn and Wod were
liable for fraud, then equitable estoppel could not be raised as a
defense. I1f, on the other hand, the jury found in Irw n and Wod's
favor on all three counts, the i ssue of equitable estoppel woul d be
noot because they would not need an affirmative defense.
Therefore, the trial court did not err in declining to instruct the

jury on the affirmative defense of equitable estoppel.

B.
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Instruction on Economic Damages

Irwin and Wod next contend the trial court erred in its
i nstructions on econom ¢ damages for fraud both as to the standard
of proof of damages and the type of damages recoverable.

(1)
Standard of Proof of Damages for Fraud

The trial court gave the jury witten instructions and oral
instructions. Its witten instruction Nunber Four stated:

The burden of proving fraud and conspiracy to defraud by

cl ear and convi ncing evidence applie[s] to the elenents

of the claim Individual itens of damage attributable to

these <clainms nust only be provided [sic] by a

pr eponder ance of the evidence.
The witten instructions further directed the jurors that, wth
respect to Question Six on the verdict sheet, asking themto |ist
t he damages they were awarding, if any, for fraud, conspiracy to
defraud, or both, the buyers were required to prove, by a
preponder ance of the evidence, "each itemof injury or |oss clained
to be sustained. . . ." The trial court's oral instructions for
the nost part mirrored its witten instructions.

Irwin and Whod objected to witten instruction Number Four.
They argued that the court's directive that "[i]ndividual itens of
damage attributable to [the fraud] clain|{] nust only be provided by
a preponderance of the evidence" was legally incorrect, because

proof of all the elenents of fraud, including damages, nust be by

cl ear and convi nci ng evi dence.
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Not wi t hst andi ng their objectionto witten instruction Nunber
Four, Irwin and Whod nmade no objection to the witten instruction
about Question Six on the verdict sheet -- which was in substance
identical to witten instruction Nunber Four. They also did not
object to the trial court's oral instructions about the
preponderance of the evidence standard for proof of itens of
damages sustained as a result of fraud.?®®

On appeal, Irwin and Wod argue, in a single paragraph of
their brief, that the clear and convincing evidence standard of
proof applies to all elenents of the tort of fraud, and therefore
the part of the court's instruction telling the jury that
i ndi vidual itens of damage only had to be proven by a preponderance
of the evidence was legally incorrect. The buyers respond that
this argument confuses two distinct concepts: the fact of an
injury proximtely caused by the defendant's fraud, which they
argue nmust be shown by cl ear and convi nci ng evi dence, and t he val ue
of that item of loss, which they argue my be shown by a
pr eponder ance of the evidence.

We conclude that Irwin and Wod waived this issue for
appel l ate revi ew Rul e 2-520(e) provides that "[n]o party may
assign as error the giving or failure to give an instruction unl ess
the party objects on the record pronptly after the court instructs

the jury, stating distinctly the matter to which the party objects

¥Hof fman did not object to any of these instructions.
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and the grounds for the objection.” "[A] party nust fully conply
with the requirements of the rule at every stage of the
I nstructions in order to preserve his rights.” Casey v. Roman
Catholic Archbishop of Baltimore, 217 WM. 595, 612 (1988)
(addressing the predecessor rule).

In cCasey, the Court held that a party's objection to an
original instruction on damages, which pronpted the court to give
an anended i nstruction on damages, did not suffice to preserve for
appel l ate review the i ssue of the | egal correctness of the anended
i nstruction, to which the party did not object. In asimlar vein,
in Sydnor v. State, 365 M. 205 (2001), the defendant did not
object to the trial court's self-defense instruction;? during
del i berations, the jury asked a question about self-defense, to
whi ch the court responded by giving an anmended instruction on the
sanme topic, to which the defendant objected. On appeal, the Court
held that the defendant's failure to object to the original
instruction did not operate to waive his challenge to the anmended
instruction, because the amended instruction differed from the
original instruction. It was inplicit in the Court's holding in
this regard that, had the instructions been the sanme, the

defendant's failure to object to the instruction as first given

2°ln crimnal cases, under Rule 4-325(e), a party nust object
to the giving or failure to give an instruction to preserve the
i ssue for appellate review
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woul d have precluded hi mfromchal | engi ng on appeal the instruction
as given a second tine.

In the case at bar, Irwin and Wod objected to witten
i nstruction Nunber Four, on the standard of proof of danmages, but
did not object tothe witten instruction about Question Six on the
verdi ct sheet, which covered the sane topic. The two written
i nstructions communi cated the sane concept to the jury: that, with
respect to the fraud claim proof of the value of an item of |oss
could be made by a preponderance of the evidence.? Especially
given that the trial court's instructions were provided to the jury
in witing, as well as orally, and therefore would be a tangible
reference for the jurors during deliberations, it was not
sufficient for Irwin and Wwod to | odge an i nconpl ete objection to
the standard of proof instruction. Had the trial court changed
witten instruction Nunber Four, as Irwin and Wod suggested, the
jury still would have been instructed, in the witten instruction
on Question Six, that, in deciding the i ssue of damages for fraud,
it was sufficient for the buyers to prove each itemof |oss by a

preponderance standard. Thus, to preserve the issue whether the

2\ note that courts in other jurisdictions have expressly
hel d that even when the el enents of a fraud clai mmnmust be proven by
cl ear and convi nci ng evidence, or its equival ent, damages need only
be proven by a preponderance of the evidence. See Johnson v.
Chesebrough-Pond’s USA Co., 918 F. Supp. 543, 548 (D. Conn. 1996);
County of Oakland v. Vita Disposal, Inc., 900 F. Supp. 879, 890-91
(E.D. Mch. 1995); United Parcel Service v. Rickert, 996 S.W 2d
464, 468-69 (Ky. 1999).
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trial court properly instructed the jury on this point, it was
necessary for Irwin and Wwod to object to both instructions.
(i)
Type of Damages Recoverable
The court instructed the jury:
| f you have found in favor of any Plaintiff or against

any Defendant for conspiracy to commt fraud or fraud,
you nmust then consi der the anpbunt of damage which you

find that that Plaintiff sustained. You nust then
consi der the question of danages and it will be your duty
to consider in what amount that wll fairly and

adequat el y conpensate each Plaintiff

* * * *

You are not to engage in speculation. You are not to
guess but your award nust adequately and fairly
conpensate the Plaintiff for the injuries sustained.

* * * %

In determning economic injury you my consider all
| osses that the Plaintiff that you found for has
sustai ned and you should endeavor to conpensate that
person so as to put himor her in a position as nearly as
possi bl e that they would have been in if the injury or
| oss had not occurred.

Irwn and Wod excepted to this instruction, arguing that,
based on Hall v. Lovell Regency Homes Ltd. P'ship, 121 M. App. 1,
12 (1998), because the allegations of fraud arose out of the sale
of real property, the court should have instructed the jury as
fol | ows:

In fraudul ent cases involving real estate transactions

Maryl and Courts have applied a flexible neasure of

damages that allows the Plaintiff to choose between two
tests for danages. The preferred test is the out of
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pocket rule which [is] the difference between the anmount
of the purchase price the buyer has paid and the actual
val ue of the property on the date it was sold. The other
acceptabl e neasure of damages is the benefit of the
bargain [] test in which the damges are the []
di fference between the actual value of the property at
the time of making the contract and the value that it
woul d have possessed had the representations been true.
Under either test the goal is to put the buyer as nearly
as practicable in the position he woul d have been in had
he not been defrauded. If the Plaintiffs fail to present
conpet ent evi dence under either of the two tests set out
above, they are not entitled to recover damges as a
matter of |aw

* * % *

Under either the benefit of the bargain or the out of

pocket test, the Plaintiff’s evidence nust establish the

di fference between two |ike valuation variables at one

point in tinme. It is the difference between the two

val uation figures at one point in tine that quantifies

the Plaintiff’s | ost benefit or her out of pocket | oss.

The Plaintiff that presents valuations figures at

different points in tinme cannot recover damages as there

is sinply no basis for conparison of the valuation

figures as intervening forces may have i npacted t he val ue

of the property during (inaudible) point in tine.

The court denied the exception.

I n closing argunent, the buyers’ |awer di scussed danages with
the aid of a chart that set forth for each buyer the preci se sum of
econoni ¢ damages being sought, and explained to the jurors what
t hose sunms represented. He asked the jury to award to each of the
three buyers who still owned the properties they had purchased
(Henderson, Elder, and Geen) three itens of danmage: an “over
val uati on” anmount (which he explained was the difference between
the anmobunt paid for the house on the date of purchase and the

actual value of the house on that date); an "“excess nortgage
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paynment s” anount (which he expl ained was the di fference between the
nort gage paynents the buyer had paid up to the tinme of trial and
t he amount of the nortgage paynents the buyer would have paid for
the sane tine period if the house had been sold at its actual
val ue, not at an inflated value); and conpensation for the cost of
maki ng repairs that Beeman had prom sed he woul d nake to t he house
but did not nake.

As applied to the three buyers in question, the damages sought

wer e:
Hender son: $35, 000 over val uation
$12, 477 excess nortgage paynents
$2,446 repairs not perforned by Beenman
$49, 923
El der: $21, 000 over val uation
$8, 064 excess nortgage paynents
$29, 264
G een: $14, 000 over val uation

$1, 263 excess nortgage paynents
$850 repairs not perforned by Beeman
$16, 113

The buyers’ |awyer asked for the jury to award these precise suns
i n econom ¢ damages, and the jury did so.

The other six buyers (Stanper, Brower, Spencer, Coward,
McFadden, and Hal ey) had | ost their properties by foreclosure and,
because their nortgages were FHA-insured, were not |iable for any
deficiency. The buyers’ |awer asked the jury to award each of
t hese buyers rei nbursenents of any down paynents nade; any nortgage

paynments made; any novi ng and storing costs incurred; any property
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repair and

consequenti al

St anper:

Br ower :

Spencer:

Cowar d:

McFadden:

Hal ey:

mai nt enance

darmages we

$ 500
$1, 403. 82
$ 380
$1, 916. 85
$4, 200. 67

$ 202.72
$ 325

$ 209.50
$2, 843. 48
$3, 580. 70

$ 209.50
$2, 843. 48
$3, 052. 98

$6, 777. 19
$ 400
$1, 850
$9, 027

$ 500
$2,878. 47
$ 500
$ 605

$6, 000
$10, 483
$1, 227. 36

$950
$950

costs incurred; and certain other

shal | specify bel ow

down paynent

nort gage paynments made

nmovi ng and storage costs
property repairs and mai nt enance

nort gage paynments nade

nmovi ng and storage costs

property repairs and mai nt enance

SELP | oan still owned to Baltinore City

property repairs and mai nt enance
SELP | oan still owed to Baltinmore City

nort gage paynments made
nmovi ng and storage costs
property repairs and mai nt enance

down paynent

property repairs and mai nt enance
nmovi ng and storage costs
addi ti onal property
mai nt enance

value of furniture put out
during eviction and stol en

repairs and

on street

nort gage paynments made
property repairs and mai nt enance
value of furniture, clothes, and carpets

$3, 127. 36

I n each case except

rui ned and replaced due to water danage

for Stanper’s, the buyers’ |awer asked

the jury to award the sunms |isted above, and the jury gave an award

in that

anount .

In Stanper’s case,

the jury was asked to award
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$4,245. 67 (instead of $4,200.67), for reasons we cannot discern
fromthe record, and the jury gave the anmount requested.

In his closing argunent, counsel for Irwin and Wod did not
address the itens of damage sought in the chart the buyers’ |awer
had presented to the jury. Irwin and Wod's | awyer argued that the
jurors coul d not specul ate about damages; that they shoul d consi der
(and, though not expressly stated, but inplied, offset) the
benefits the buyers had derived, such as living in the houses for
periods of tine nmuch |onger than the nonths for which they mde
their nortgage paynents, and further consider that in MFadden’s
case, he could have renoved his bel ongi ngs before the sheriff put
themon the street; that the root of the buyers’ problens was the
poor conditions of the properties, not the | oans extended to t hem
so the damage award shoul d focus on Beeman, not on Irwi n and Wod,
and that they were to keep in mnd that they could not use a
damages award to punish Irwin and Wod.

Irwin and Whod argue that the trial court erred by not giving
the instruction they requested based on the Hall case, and by
i nstead giving an instruction that did not give the jurors proper
gui dance about the neasure of economc damages in fraud and
conspiracy to defraud cases involving real estate transactions.
They assert that the jury should have been told that the buyers
could recover either the difference between the sum paid on the

dat e of purchase and the actual val ue of the property on that date,
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under the “out of pocket" test; or the difference between the
actual value of the property and the value the property woul d have
had if the representations been true, at some point in tine after
the sale, under the “benefit of the bargain” test; and that, had
t hey been so i nforned, they woul d have known t hat none of the ot her
damages cl ai ned were recoverabl e.

Thus, according to Wod and Irwin, the jurors shoul d have been
gi ven enough information to know first, that the three buyers who
still owned their properties only should have been entitled to
recover the over val uati on suns t hey sought, and not the additi onal
suns for excess nortgage paynents and repairs prom sed by Beeman
but not made; second, to know that the other six buyers were not
entitled to recover anything, because there were no over val uation
damages for them (their houses having been foreclosed on and no
| onger being owned by thenm); and third, that no other type of
damage was recoverabl e.

The buyers respond that the instruction as given was an
accurate statenent of the law and that, wunder the flexibility
t heory of fraud damages di scussed by the Court of Appeals in Hinkle
v. Rockville Motor Co., 262 M. 502, 511-12 (1971), they were
entitled to recover the damages they were awarded.

The trial court properly declined to give the instruction
requested by Irwin and Wwod. The instruction only was partially

applicable to this case and woul d have been m sl eading to the jury.
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We expl ai n.

In the Hall case, purchasers of a nunber of new houses in a
Frederick County devel opnent brought tort and contract claimns,
including a claim for fraud, against the hone builder. Hall,
supra, 121 Md. App. at 5. The crux of the honmeowners’ all egations
was that their houses, which they still owned and lived in, were
constructed and the streets in the devel opnment were desi gned such
that water | eaked into their basenents; that they had been told by
the builder prior to construction that the houses woul d not have
wat er probl ens and the basenents woul d be able to be finished off;
and that the water problens the houses were experiencing were
irreparabl e and nade the houses uni nhabitable. 1d. at 6-7.

At trial, the honmeowners introduced expert testinony that, due
to the water |eakage problens, the present fair market val ue of
each house was zero. They did not introduce conpetent, non-
specul ative evidence of the present fair market val ue of the houses
w t hout the all eged defects. |In addition, although they introduced
evi dence of the prices they paid for the houses on their purchase
dates, i.e., the values of the houses in the conditions as
represented by the builder on the date of the purchases, they did
not introduce evidence of the values of the houses with the defects
on their purchase dates.

On that basis, the trial court ruled that because the

honmeowners did not present evidence of the values of their houses
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with and without the alleged defects at a single point in tineg,
t hey had not presented sufficient evidence to recover out of pocket
damages for loss in value or benefit of the bargain damages for
loss in value. Id. The trial court instructed the jury that they
coul d not award danages for |oss of value of the houses, but they
coul d award danages for any actual costs of repair; and if they
found the honmeowners did not prove any actual repair costs, they
were to award nom nal damages. Id. at 10. The jury found in favor
of the honmeowners on several clains, including fraud, but awarded
t hem nom nal damages. 1d. at 10-11

On appeal by the honeowners, we affirnmed the judgment, hol di ng
that the trial court properly had ruled that, w thout evidence of
loss in value at a single point of time -- either at the tinme of
sal e, under the out of pocket theory of recovery, or at a later
time, under the benefit of the bargain theory of recovery -- the
homeowners did not present sufficient evidence to permt the jury
to award | oss of val ue damages. I1d. at 22-23.

In the case at bar, the three buyers who still owned their
properties presented evidence of the “as represented” values of
their properties on the dates of sale and the actual values of
their properties on the dates of sale. Thus, they introduced
sufficient evidence to establish, under the out of pocket theory of
recovery, the loss of value in their properties as calculated at a

single point in tine. Mreover, that is the sumthey sought for
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damages for “over valuation,” and that they were awarded; and, as
noted, Irwi n and Wod concede t hese buyers were entitled to recover
that sum What Irwin and Whod were seeking to do by requesting the
I nstruction based on Hall, however, was to limt these buyers to
that recovery only. Yet, Hall does not stand for the proposition
that loss of value is the only item of danages recoverable in a
fraud action involving the sale of real property, and that the

plaintiff cannot also recover other itens of consequenti al
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damages. ?> The instruction sought would have misled the jury to

t hi nk ot herw se.

2lrwin and Wod's argunment as to why the three buyers who
remained in their homes were not entitled to recover the excess
nortgage paynents and repair costs is that "[t]he out-of-pocket
test does not provide for recovery of these itens.” As nentioned
i n the text above, however, we do not think that the out-of-pocket
test limted the buyers' recovery to only the anmount of
over val uati on. They also were entitled to other consequenti al
damages resulting fromthe fraud.

That being said, we are cognizant that, when consequenti al
damages are awarded, they should not represent anounts that are
accounted for in the overvaluation award. In the present case
Irwin and Wwod did not chall enge the econom ¢ damages award on the
basis that recovery for excess nortgage paynents and repair costs
were duplicative of the overvaluation award. | nstead, they
chal | enged t he adequacy of the jury instructions and the propriety
of allowing the jury to award costs other than for overval uation.
Therefore, we consider only that specific issue to have been
rai sed

W will briefly corment on the propriety of the jury's
awar di ng damages for the excess nortgage paynents, however. First,
we see the jury's award of those anpbunts as a neans for the buyers
to recoup the excess interest paynents that they nmde on the
inflated | oans for the tinme period fromthe date of the sale to the
date of the judgnent. Such an award is consistent with the fact
that for the first several years of a nortgage | oan the nonthly sum
that the borrower is paying is close to 100%interest. Thus, there
was no duplication of recovery for the overval uati on except for the
tiny portion of the excess paynents that actually went to
principal, which we find would be de minimis.

On the repair costs issue, it is unclear fromthe transcript
whet her the repairs made by the buyers were for itens that Beeman
prom sed to repair before settlenment or repairs that he promsed to

make post-settlenent. This distinction is inportant because if
they were repairs he prom sed to make beforehand, then they woul d
be included in the overvaluation anount. If they were post-

settlement promises to repair, we would treat themas new prom ses
that were separate fromthe original affirmation of value. Because
we cannot tell fromthe transcript into which category they fit,
and because the appellants did not raise this specific issue on
appeal, we wll not disturb the verdict on that basis.
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Hall al so does not stand for the proposition that a plaintiff
property buyer suing for fraud in the sale of real property who no
| onger owns the property and is not seeking danmages for loss in
value is not entitled to any ot her damages proxi mately caused by
t he fraud. For that reason, the requested instruction based on
Hall was inapplicable to the six buyers whose properties had been
forecl osed upon. The instruction would have incorrectly led the
jurors to think they were not permtted to award danages to any of
t hose buyers.

C.
Refusal to Give a Curative Instruction During Closing Argument

Finally, Irwin and Wod contend the trial court erred in
declining to give a curative instruction after the initial closing
argunment by counsel for the buyers. They argue that certain
comments by counsel in hisinitial closing "were an attenpt to have
the jury award punitive damages in the guise of non-economc

damages, " despite the court's ruling that the jury would not be
permtted to assess punitive damages agai nst them I n support,
Irwin and Wod quote the following excerpts from the buyers’
| awyer's cl osing argumnent:

This kind of case nmkes a statenment about what’s

acceptable in the entire community and it goes out from
beyond here in sets of standards.

* * * * *

[T]his is a case about meking a difference, that in
deciding on an award under this factor of what you
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believe is acceptable and unacceptabl e conduct towards
ot her people is an inportant nessage to send out there
and | et themknow, you can’'t treat people this way. You
can’t take people and run themthrough a process and t ake
advantage of them to wuse them just as neans of
production just to earn a profit.

* * * *x %

That’ s what you shoul d consider when maki ng your award

here, of just what is the affect [sic] on people being

used in this way. Wat it nmeans for people to cone in

here and take advantage of others in this nmanner. Your

award will say a |ot about that. Oten tines people

conpl ai n not hi ng ever changes. This is a case where you

have a chance to nake a difference, a chance for things

t o change.

The buyers respond that Irwin and Wod did not object to the
statenments or seek a curative instruction on the ground they now
advance. On the nerits, they argue that the trial judge was in the
best position to determ ne whether there was any inpropriety in the
remarks in the context of the entire argunent and the evi dence, and
whet her any prejudice occurred. They maintain that, ultimtely,
the decision to give a curative instruction rests within the sound
di scretion of the trial court, and the court here did not abuse its
di screti on. See Vergie M. Lapelosa, Inc. v. Cruze, 44 M. App
202, 215-16 (1979).

The record reflects that, after the initial closing argunent,
Irwin and Wod's |awer said he had "two short objections on
damages."” He argued that counsel had invited the jury to award

damages "as a basis of harm to Baltinore which [they] can't

possi bly be responsible for" and further said, "I think the jury
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shoul d hear that that should not be a proper consideration
The court responded, "I'm not prepared to give that.” Irwin and
Wod's | awer then conpl ained that, by suggesting that the jurors
award each buyer $200, 000 i n non-econom ¢ danmages, W t hout givVving
an "objective basis" for that anount, the buyers' |awer was "in
effect” asking the jurors to award punitive damages against Irwn
and Wbod.?* Counsel did not seek a curative instruction on this
topic, or any other relief. The trial court overruled the
obj ection, observing that an award of non-econoni ¢ damages in the
case "could be substantial” but "I don't think [counsel for the
buyers] was arguing punitives. He got very close . . . but | don't
t hi nk he overstepped the bounds. "

Wi |l e the argunent advanced on appeal is not identical to the
request for curative instruction nmade below, the overlap is
sufficient to preserve the issue for review. In essence, Irwn and
Wod asked for a curative instruction to correct what they argued
was an i nproper inpression, conveyed to the jurors in the remarks
gquot ed above, that conpensatory danmages coul d be awarded agai nst
Irwin and Whod not based on harm to the buyers but to make a
statenent to the community that "flipping" schenes are not to be

t ol er at ed.

2The buyers' |awer suggested that each buyer be awarded
$200, 000 i n non-econom ¢ danages but further argued that the jurors
could award nore or less than that figure, and different figures
for each buyer.
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The Court of Appeals has addressed the proper bounds of
closing argunment for the nobst part in crimnal cases, in the
cont ext of whether a prosecutor's renarks have negatively affected
the defendant's right to a fair trial. In that context, the Court
has observed that counsel are afforded a wide range of latitude in

cl osi ng argunent, to make any comment or argunment that is
warranted by the evidence proved or inferences therefrom’” Hill
v. State, 355 M. 206, 222 (1999) (quoting Wilhelm v. State, 272
MI. 404, 412 (1974)). Counsel my assess the conduct of the
parties, attack the credibility of witnesses, and in that regard
“indulge in oratorical conceit or flourishand inillustrations and
nmet aphorical allusions.” Degren v. State, 352 Ml. 400, 430 (1999)
(quoting wilhelm, supra, 272 Ml. at 413). Although there are “no
hard-and-fast limtations within which the argunent of earnest
counsel nust be confined,” id., counsel nust not comment on facts
not in evidence or nake “*appeals to class prejudice or to passion

[that] may so poison the m nds of jurors that an accused may
be deprived of a fair trial.’”” Hill, supra, 355 Ml. at 222-23
(quoting wilhelm, supra, 272 Ml. at 414); white v. State, 125 M.
App. 684, 705 (1999).

The propriety vel non of the closing remarks Irwin and Wod
conpl ai n about only can be assessed by taking themin context. The
buyers' |awyer gave an initial closing argunent that lasted 1%

hours. It consisted anong other things of a detailed reviewof the
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facts in evidence concerning each defendant and each buyer,
i ncludi ng recapitul ations of testinony; a discussion of the facts
in light of the legal principles explained by the court in
i nstructions; an accounting as to each buyer of the economc injury
suffered and t he anmobunt of danmages sought; and an argunent seeking
conpensation for each buyer for the enotional distress he or she
experienced.

The first statenent Irwin and Whod conpl ai n about, made t oward
the beginning of the initial opening, was part of an introductory
di scussion in which counsel was distinguishing the case, in terns
of inportance, from those about "who has the red light" and "how
many physical therapy visits are justified." The remark, taken in
context, was not an appeal to the jurors to award damages for harm
to the community, or on any basis other than the evidence, or to
award punitive damages agai nst defendants other than the Beemans
and AHOYO.

The second and third statenents Irwin and Wod conpl ai n about
were nmade much later in the initial closing, when counsel was
di scussi ng the buyers' clains for non-econom c enotional distress
damages. The conmments in question were attacks on the conduct of
the defendants nmade in the context of explaining how that conduct
had caused angui sh and humliation to the buyers: that they had

been taken advantage of, used as pawns in a process devised to
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generate financial gain, and treated in unacceptable and
undi gni fi ed ways.

The trial judge was in the best position to assess the inport
of these remarks, in their full context, and determ ne whet her they
were a proper observation about the nature of the defendants’
conduct and request that the jurors award the buyers damages, in
accordance with the law, to conpensate themfor their distress; or
whet her they were an i nproper plea for an award of punitive damages
against Irwn and Hoffman. The trial judge made a considered
ruling, taking into account that the sum being sought for
conpensatory enotional distress danages was not out of line with
t he substantial value of the buyers' enotional distress clains, and
concl uded that the remarks were not an inproper attenpt to recover
punitive damages. W see no basis to disturb the trial judge's

exerci se of discretion.

Cross-Appeal Issues
V.

GRANT OF MOTION FOR JUDGMENT ON PUNITIVE DAMAGES AGAINST IRWIN,
Woop, AND HOFFMAN

The buyers’ first cross-appeal issue challenges the tria
court’s ruling granting Irwin, Wod, and Hoffman’s notions for
judgnment on the issue of punitive danages. They contend the
evi dence adduced at trial made the question whether punitive

damages were warranted agai nst these defendants a jury question.
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| rwi n, Wood, and Hof f man respond t hat neither the evidence of their
own conduct nor the evidence of conduct by Beeman, inputed to them
by virtue of their status as co-conspirators, could support a
reasonabl e finding that punitive danages were warranted.

Puni tive damages only may be awar ded when a defendant commts
a tort wwth “actual nmalice.” Darcars Motors of Silver Spring,

Inc. v. Borzym, 2004 W. 230607, No. 33, Septenber Term 2003

(filed February 9, 2004). “Actual malice” is “‘conduct of the
def endant characterized by evil notive, intent toinjure, ill wll
or fraud.”” Id. at *6 (quoting Owens-Illinois v. Zenobia, supra,
325 M. at 460). The defendant nust have acted “wth a

consci ousness of the wongful ness of his [m sconduct],"” Darcars,
supra, at *6, i.e., with know ng and deli berate w ongdoi ng.

In Ellerin v. Fairfax Savings, F.S.B., supra, 337 Ml. 216,
the Court of Appeals explained that, given the state of m nd that
nmust be proven to support a finding of “actual malice,” not all
instances of fraud wll support an award of punitive damages,
because not all instances of fraud i nvolve “actual malice.” Fraud
commtted with “actual know edge of falsity, coupled with [an]
intent to deceive” is fraud commtted with consciousness of
wrongdoing, and wll support a finding of “actual nalice”
warranting punitive damages. By contrast, fraud conmmtted with

“reckl ess disregard” for the truth does not neet the state of m nd

of consci ousness of w ongdoi ng (even though there is an intent to
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decei ve), and hence does not involve “actual malice,” and will not
warrant the inposition of punitive damages. As the Court
expl ai ned:

[T]he elements of the tort of fraud or deceit in

Maryl and where the tort is commtted by a def endant who

knows that his representation is false, include the

type of deliberate wongdoing and evil notive that has

traditionally justified the award of punitive damages.
Id. at 235.

The buyers nmai ntain that the evidence at trial was sufficient
to support a finding, by a clear and convincing standard, that
Wod acted with conscious knowl edge of the falsity of the
i npressi ons she was giving the buyers, not merely with reckl ess
di sregard for the truth or falsity of those inpressions, and
therefore with “actual nmalice”; and thus it was a jury question
whet her punitive damages were warranted agai nst her and hence
agai nst Irwn. See Embrey v. Holly, 293 M. 128, 137 (1982)
(hol di ng that punitive danages may be i nposed agai nst enpl oyer for
tortious conduct of enployee). Likewi se, they nmaintain that the
evi dence adduced reasonably coul d support a finding, by the sane
standard, that Hof frman conmuni cated fal se informati on about the
values and conditions of the properties deliberately and with
know edge that he was commruni cating fal se informati on, not sinply

with reckless disregard for whether the information was true or

fal se. Thus, the jury should have been permtted to decide
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whet her hi s fraudul ent conduct was taken with “actual malice,” and
warranted the inposition of punitive danages.

Har keni ng back to an earlier argunent, |Irwi n and Wod respond
that the evidence was insufficient to support a finding that Wod
made any false msrepresentation, and “the nost the jury could
have found is that Wod should have known that Beeman was
commtting fraud and that [the buyers] were submtting fal se gift
letters.” Hoffrman responds that the evidence at nost established
that he engaged in fraud of the “reckl ess disregard” type.

For the sane reasons we have explained in Part Il, as to why
the evidence was sufficient to support the jury's finding of
liability for fraud against Irwi n, Wod, and Hof f man, the evi dence
was sufficient to send the issue of punitive damages to the jury
as to all of these defendants.

An interpretation of the facts and | egitimate i nferences nost
favorable to the buyers could have supported, by a clear and
convi nci ng standard, reasonable findings that, in the course of
her neetings with the buyers, Wod deliberately engaged in a
scheme to create false inpressions about Beeman’s role in the
sal es transactions, the values of the properties being purchased,
and the legitimcy of the neans being enployed to effectual the
sales, including the use of gift letters in violation of FHA
regul ati ons; that her conduct enabled Beeman to acconplish the

closings, and turn hefty profits illegally; that she acted with
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actual know edge of Beeman’s wrongful acts; and, of significance
to this issue, that her actions were taken wth conscious
know edge that she was creating false inpressions for the buyers
by which they were being deceived into purchasing the properties
in question at prices that were inflated. The evidence thus was
sufficient to allowa finding that punitive danages were warrant ed
agai nst Wod (and hence Irwin), and the issue should have been
submitted to the jury.

So, too, the evidence nost favorable to the buyers coul d have
supported reasonable findings that Hoffman furnished false
I nformati on about the conditions of the properties and assignhed
I naccurate, inflated appraisal values to them with conscious
know edge of his wrongdoing, not nerely with reckl ess indifference
tothe truth or falsity of the information. To be sure, there was
evi dence that Hoffman's apprai sal practices were sloppy, and he
tried to portray hinself to the jury as nerely carel ess, at nost,
to the point of reckl essness. The evidence about his interactions
with Beeman to justify the final appraisal nunbers, his om ssion
fromthe reports of facts that would reveal that the recent sales
of the properties thensel ves and ot her nearby properties did not
support the values he was assigning, and the evidence that he
omtted information that would reveal property defects, if
credited by the jury, however, could support a reasonable finding

that Hof fman knew he was furnishing false information. The
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question whet her punitive danmages were warrant ed agai nst Hof f man
was a jury issue on the evidence adduced. ?

The evi dence adduced at trial supported the jury's verdicts
against Irwin, Wod, and Hoffrman for fraud and its award of
conpensatory danmages on the fraud verdicts. The evidence could
have supported a decision by the jury that Irwin and Wod,
Hof fran, or all three commtted fraud with "actual malice,”
warranting punitive danages. Had the jury decided that that was
the case, a separate punitive damages heari ng woul d have been hel d
and the jury woul d have rendered an award of punitive damages in
sone anount.

Because the punitive damages i ssue was incorrectly w thheld
fromthe jury for decision, the buyers are entitled to a partia
new trial on the issue of whether punitive danages are warranted
agai nst the appellants. The evidence presented at the retria
must itself be legally sufficient to prove the buyers' entitl enent
to punitive damages. Middle States Holding Co., Inc. v. Thomas,
340 Md. 699, 703-04 (1995); Owens-Illinois v. Zenobia, supra, 325
MI. at 472; Owens-Illinois v. Armstrong, 326 M. 107, 128-29

cert. denied, 506 U.S. 871 (1992). If it is, and if the jury

2“The buyers raise an alternative argument, to which the
appel l ants respond, that, if the evidence were found insufficient
to have supported findings of "actual malice" based on the conduct
of Wbod and Hof fman, the evidence still could support a finding of
"actual malice" by them based solely on their status as co-
conspirators with Beeman. G ven our holding, it is not necessary
to address this issue.
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answers the issue affirmatively, a separate hearing on the proper
anount of punitive danages shall be held and the jury's fina
punitive danages award shall be made based on the evidence

presented at that hearing.

VI.

CALCULATION OF ATTORNEYS’ FEES UNDER CPA

On February 7, 2002, after judgnent was entered, the buyers
| awyers filed a petition for attorneys' fees under the MCPA. The
appel | ants opposed the petition. A hearing on the petition was
hel d on March 21 and April 2, 2002.

On May 13, 2002, the trial court issued a nmenorandum opi nion
explaining that it was going to award the buyers' |awers
$195,591. 26 in fees and expenses. The court noted the award was
reasonable and appropriate, given the tinme expended, the
conpet ency of counsel, and the risk involved in undertaking and
prosecuting the case. The court stated, however, that the award
was subject to a credit for any sunms the buyers' |awers m ght
receive in the future under their contingency fee agreenents with
each buyer. Specifically, the court stated:

If the case is settled or judgnent is rendered on the

conspiracy or fraud or punitive damages clains, and the

[ buyers' |awyers] secure[] by settlenent or judgnent

any anount under the contingent fee agreenent, any such

paynment shall reduce the amount to which [the buyers

| awyers] are entitled to receive for attorneys’ fees

awarded by this Court under the Consuner Protection
Act .
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The court’s decision was incorporated into an order issued the
same day and entered on the docket on May 14, 2002. On cross-
appeal, the buyers assert that the trial court erred in
condi tioning the anmount of the judgnent for fees on suns ot herw se
coll ected as attorneys' fees.

Because we are renmanding the case for a new trial on the
i ssue of punitive damages, we shall vacate the award of attorneys’
f ees.

Section 13-408(b) of the Commercial Law Article ("CL"), M.
Code (2002 Repl. Vol., 2002 Supp.), confers discretion on the
court to award reasonable attorneys' fees to any person who is
awar ded damages in a claimbrought under the MCPA. The court's
deci sion whether to award attorneys' fees and, if so, the anobunt
of the award, is to be nmade upon a consideration of the tota
circunstances of the case. See The Milton Co. v. Council of Unit
Owners of Bentley Place Condominium, 121 M. App. 100, 121-22
(1998). Those circunstances include the anount of noney in
controversy in the case and the results obtained. Blaylock v.
Johns Hopkins Federal Credit Union, 152 M. App. 338, 361 (2003).

Qur decision to remand this case on the issue of punitive
damages creates the possibility that the buyers, or sonme of them
wll be awarded punitive danmages against one or nore of the
appel | ant s. Such a result would alter the total circunstances

that were before the court when it awarded attorneys' fees to the
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buyers' counsel. Therefore, the decision whether to award
attorneys' fees against the appellants and, if so, the anmount of
t he award, shoul d be reconsidered by the court after the issue of
punitive danages has been resol ved.

For guidance on remand, however, we nake the follow ng
observation. The trial court was concerned, in making its award,
that the buyers' |awers mght enjoy a double paynent for their
work on this case if they were to collect on a judgnment for
attorneys' fees and al so collect their contingency fee fromtheir
clients. The contingent fee agreenent, which was submtted to the
court, states, however, that the fee will “not exceed one-third
of any conpensatory damages and any punitive damages,” and that
“[t]he conbination of court awarded fees and the [one-third]
percentage fee shall not exceed the [one-third] percentage fee
al one.” Thus, as the buyers point out, collection on a judgment
entered as an award of attorneys' fees would not result in
addi ti onal conpensation to the buyers' |lawers for their work on

this case, under the ternms of the contingency fee agreenent.

JUDGMENT ON ISSUE OF PUNITIVE
DAMAGES AGAINST IRWIN, WOOD, AND
HOFFMAN REVERSED AND REMANDED TO
THE CIRCUIT COURT FOR BALTIMORE
CITY FOR FURTHER PROCEEDINGS NOT
INCONSISTENT WITH THIS OPINION;
JUDGMENT FOR ATTORNEYS' FEES
AGAINST IRWIN, WOOD, AND HOFFMAN
VACATED, AND ISSUE REMANDED TO THE
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CIRCUIT COURT FOR BALTIMORE CITY
FOR FURTHER PROCEEDINGS NOT
INCONSISTENT WITH THIS OPINION;
JUDGMENTS OTHERWISE AFFIRMED.
COSTS TO BE PAID BY THE APPELLANTS.
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