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Appel  ant, Troy Arness Gatewood, appeals fromhis convictions
on three counts of distribution of cocaine, after a jury trial in
the Circuit Court for Cecil County. In his tinely appeal,
appel | ant presents for our consideration four issues, which, as
recast and reordered, are:

1. Did the trial court abuse its discretion
by refusing to disqualify the prosecutor?

2. Did the trial <court err in denying
appel lant’s notion to suppress?

3. Did the trial court abuse its discretion
in refusing to permt appellant to
represent hinself?

4. Did the trial court err in the inposition
of sentence?

Finding neither error nor an abuse of discretion, we shall
affirmthe judgnments, but shall remand for correction of the docket
entries and sentenci ng docunents.

BACKGROUND

As appel | ant does not challenge the evidentiary basis for his
convictions, we need not dwell on the underlying facts except as
t hey becone relevant to our discussion of the i ssues. See Craig v.
State, 148 Md. App. 670, 674 n.1 (2002), cert. denied, 374 Md. 83
(2003) .

The grand jury indi ctment charged appell ant with six of fenses,
three counts each of possession and distribution of a controlled
danger ous substance (cocaine). The case went to trial before a
jury, which, on February 3, 2002, returned guilty verdicts on three

counts of distribution of cocaine. Appellant was sentenced to 20



years in prison on each count, wth the sentences on two counts
suspended. Additionally, terns of probation were inposed to
commence upon his rel ease fromconfinenment. This appeal followed.

THE ISSUES

1. Did the trial court abuse its discretion
by refusing to disqualify the prosecutor?

The assistant State’s Attorney who was assigned to try this
case, Christopher J. Eastridge, had previously represented
appellant in other cases while serving as an assistant public
def ender. Appellant, concerned that Eastridge mght try to i npeach
himw th convictions in those prior cases, noved for Eastridge’'s
di squalification.

At a bench conference following jury selection and opening
statenents, defense counsel <challenged Eastridge' s continued
participation in the case, based on the fornmer representation.
Responding to questions by the court, Eastridge said that he
remenbered Gatewood “but ... [had] no specific recollection of a
specific case with [him.” The follow ng di al ogue was had:

THE COURT: Do you have any know edge t hat
woul d in any way be useful to -—in this case?

[ PROSECUTOR]: No, | do not.

THE COURT: Even if you did have such
knowl edge is there any way you could get it
into this case?

[ PROSECUTOR]: Your Honor, none that | know
of . | have apprised the court and [defense
counsel] as well wth regard [] all the
i npeachnment convictions upon which the state
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woul d be relying. They are of record ... they
cane ne to nme through a presentence report
that | found in another file in the State’s
Attorney’s Ofice.

After hearing additional argunent, the trial judge denied the
defense notion to disqualify:

| understand the defendant’s concern.
There is no way that | can think of, even if
he had any know edge, that he could get it in,
that he would use it. H's questions have to
be relevant to this case and this case only.
The only inpeachnent information he has is
those three, which are a matter of record,
theft, robbery that anybody can |earn, which
are a matter of record. It doesn’'t nake any
di fference who the prosecutor was.

* * %

That there is no way that can in any way
hurt M. Gatewood.

Motion is denied.
Fol | owi ng openi ng statenents, defense counsel agai n raised the
i ssue:

[ DEFENSE COUNSEL]: Your Honor, | have one
nor e prelimnary matt er actual ly in
conjunction with the prior notion | had nade
about t he state’s attorney’s pri or
representation of M. Gatewood. | went back
t hrough our electronic records in our office,
and just with respect to proffering for the
record, it appears that M. Eastridge did
represent this defendant on at |east two
cases, both of which apparently ended or
closed in ‘98. One was a -- |looked like it
started out a burglary charge ... which
appeared to ne to end up in a nol pros
pursuant to our records.

And the other one was a ... drug
distribution case, which ended up as a plea
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to a conspiracy to possess. W closed it
in March of *98. It appears sentencing took
pl ace March 16th of 1998.

Again, just to reiterate ny argunent, |
think that those are fairly significant
charges, which | believe, regardless of the
state’'s attorney’'s ability to recollection
[sic] independently right now, would have
clearly invol ved sone significant contact with
t he defendant, in preparation of those matters
and also in the resolution of the one drug
case.

Again, | would ask that the state's
attorney be disqualified from prosecuting
personally in the matter of M. Gatewood.

The prosecutor responded:

[ PROSECUTOR]: | have no recollection of
ei ther case. Frankly [counsel] had shared
that information with nme briefly before he
offered it to the court. Let ne say too, |’ve

been with the P. D. Ofice from 1986 through
1998, a period of about twelve years,
represented hundreds if not thousands of

individuals. | really have no recollection of
hardly any one. |In fact there may be one that
will stick out. It’s certainly not M.
Gat ewood.

In nmy current role obviously | can't

disqualify nyself in each and every case[.]
| have no recollection of it.

As we discussed earlier, should M.
Gat ewood elect to testify, obviously it’s his
choice[.] ... If he does testify, I'd like to
cross-exanm ne him Any cross-exam nation wil |
be limted to the facts of the case; and any
i npeachnent information that’s not secret to
M. Gatewood or his counsel. W’ ve just
di scussed that already, as well as in chanbers
at an earlier proceeding in this case.

THE COURT: | do not see any unfair prejudice
or any prejudice at all to the defendant]|.]
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|’ve listened carefully to the question.
There is sonme di scussion suggesting there may
be sonething there. [defense counsel], raise
it again at that time, and we' |l see.

[ DEFENSE COUNSEL]: Yes, sir.

M. Gatewood did testify, and he was cross-exam ned briefly:
[ PROSECUTOR]: And, M. Gatewood, you recal
havi ng been convicted on two occasions in 1989
on two separate occasions for theft, is that
correct.

[ APPELLANT] : Yes, sir.

On cross-exam nation, neither case in which Eastridge had
represented appellant was specifically referred to. Def ense
counsel did not again raise the issue.!

It is inportant that counsel <carefully scrutinize their
records for the potential for «conflicts from successive
representations. The |ikelihood of such conflicts, it would seem
is greater anong those who practice crimnal law, for it is not
uncommon for defense counsel, both private and public defender, to
have been fornmerly enpl oyed as prosecutors. It is also likely
that the converse would occur. Although the better practice would
be to avoid such situations whenever possible, disqualificationis
not mandated in all cases.

Al though Eastridge could not recall having represented

appel l ant, defense counsel had little difficulty in determ ning,

! Al t hough defense counsel warned that the prosecutor m ght inadvertently
recall something while cross-exam ning his client, we have reviewed the cross-
exam nation in question and conclude that counsel’s concerns are unfounded.
I ndeed, the State’'s cross-exam nation regarding prior convictions was fairly
i nnocuous.
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through a check of records in the Ofice of the Public Defender
after the question arose at trial, that Eastridge had previously
represent ed Gat ewood.

W reiterate that the decision to disqualify counsel is
committed to the sound discretion of the trial court, and should
appropriately be judged on a case-by-case basis. D squalification
is not per se required in every instance of successive
representation. Judge Smth pointed out for the Court of Appeals:

W hold that the proper action to be
taken by a trial judge, when he encounters
circunstances simlar to those in the case at
bar which he determnes to be so grave as to

adversely affect the adm ni stration of justice
but which in no way suggest the bringing of a

prosecution for inproper notives ..., is to
supplant the prosecutor, not to bar the
prosecuti on. O course, a trial judge may

determine that the facts presented to him are
not sufficiently grave to require even this
action. Normal |y, the evaluation of such
circunstances is left to the sound discretion
of the trial judge who is upon the scene and
abl e to sense the nuances of that before him

Lykins v. State, 288 Ml. 71, 85 (1980) (enphasis added).
This Court has reinforced the view that successive
representation does not require the disqualification of counsel in

every instance:

The nere fact that as a private attorney
t he prosecutor had once represented appel |l ant
in an unrel ated case did not, standing al one,
result in a conflict of interest such as to
disqualify that attorney from acting as
prosecutor in the instant case. ... Nor is
there any <claim or indication that in
I nvestigating or prosecuting the present case
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the prosecutor made use of any confidential
i nformation he may have received from the

appellant in the prior case. In short, we
perceive no error to be corrected, “plain” or
ot herw se.

Green v. State, 49 M. App. 1, 5, cert. denied, 291 M. 775
(1981).°

We now exam ne whether the trial court correctly ruled that
di squalification was not warranted in this case. It is not
di sputed that Eastridge, while a public defender, represented
appellant in other crimnal cases. The salient point in this case
Is whether the fornmer representation was “in the sanme or a
substantially related matter.”

MRPC Rule 1.9, entitled “Conflict of interest: fornmer
client[,]” provides:

A |l awer who has fornerly represented a
client in a matter shall not thereafter;

(a) represent another person in the sane
or a substantially related matter in
whi ch that person’s interests are
materially adverse to the interests of
the former client wunless the forner
client consents after consultation; or

(b) use information relating to the
representation to the di sadvant age of the
former client except as Rule 1.6 would

2 see John Wesl ey Hall, Jr., Professional Responsibility for the Crim na
Lawyer 495 & nn. 66-67 (2d ed. 1996) (“nmere fact the prosecutor represented the
accused in a prior case generally does not require disqualification”). See

generally Annotation, Disqualification of Prosecuting Attorney in State Criminal
Case on Account of Relationship with Accused, 42 A.L.R. 5th 581 (1996 & 2003

Supp.) .

® Rule 1.6 of the Maryl and Rul es of Professional Conduct addresses the

“Confidentiality of information.”
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permt with respect to a client or when
the information has becone generally
known.

MRPC 1.9.4

W deternmine as a mtter of |aw whether the prior
representation was in a matter that is the sane, or is
substantially related to, the instant prosecution. Brown v.
District of Columbia Bd. of Zoning Adjustment, 486 A 2d 37, 52
(D.C. 1984) (en banc).

The case law in Maryland on this issue is sparse, see, e.g.,
Reed v. Baltimore Life Ins. Co., 127 M. App. 536 (1999), but this
is a point of law that crosses jurisdictional lines, and rulings
from courts that have addressed simlarly worded professional
conduct rules are relevant. See Buckley v. Airshield Corp., 908 F.
Supp. 299, 304 n.5 (D. M. 1995), appeal dismissed, 86 F.3d 1175
(Fed. Cir. 1996). See generally Chrispens v. Coastal Refining &
Mktg., Inc., 257 Kan. 745, 751-52, 827 P.2d 104, 111-13 (1995);
State v. Hunsaker, 74 \Wash. App. 38, 42, 873 P.2d 540, 542 (1994)
(case law fromother jurisdictions provides sufficient analytical
f ramewor k) .

The Suprenme Court of Kansas has observed:

There is w despread agreenent that conflict
questions involving former clients should be

* Comments to MRPC 1.7 advi se t hat “Iw] here the conflict is such as clearly

to call in question the fair and efficient adm nistration of justice, opposing
counsel may properly raise the question. Such an objection should be viewed with
caution, however, for it can be m sused as a technique for harassment.” There

is no indication that counsel in this case raised this issue in bad faith.
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resol ved t hr ough application of t he

substantial relationship test. However, there

is no standard definition of what the test

shoul d conpare in determ ning whether thereis

a close connection between the conflicting

representations.
Chrispens, supra, 257 Kan. at 751, 897 P.2d at 111 (citing ABA/ BNA
Lawyer’ s Manual on Professional Conduct, 51:225). Wthout adhering
to a specific definition, we readily conclude that Eastridge’ s
prior representation of appellant did not involve nmatters that were
substantially related to the prosecution sub judice. There is no
showing that the facts or circunstances surrounding the previous
cases and the present offenses are the same, that the separate
events involved the sane individuals, or, nore inportantly, that
know edge t hat nmay have been acquired by Eastridge in his earlier
role as counsel for appellant would benefit the State five years
later in the instant prosecution.

Al though “switching sides” in the sane case requires
disqualification as a matter of course, the Texas Court of Appeals
has concl uded that disqualification of the prosecutor woul d not be
requi red where his forner representation of the defendant was not
in the current case. Canady v. State, 100 S.W3d 28, 32 (Tex. App.
—Waco 2002).

In Cole v. Commonwealth, 553 S.W2d 468 (Ky. 1977), the
Suprene Court of Kentucky rejected a challenge to the prosecutor’s

i nvol venent where the attorney had represented the defendant 29

years before, although the conviction from that earlier
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representation would be relevant to Cole’s status as an habitual
of f ender . That court’s observation is relevant to the case sub
judice:

The Commonwealth’s Attorney acquired no
confidential information when he defended Col e
29 years previous to this trial which he could
have been used in the case at bar. The
exi stence of the prior conviction ... was a
matter of public record. Thus, there was no
conflict of interest so as to disqualify the
Commonweal th’ s Attorney.

Cole, supra, 553 S.W2d at 472.

In State v. Kalk, 234 Ws. 2d 98, 608 N. W2d 428, 2000 W App.
62 (Ws. C. App. 2000), a simlar conclusion was reached by the
W sconsin Court of Appeals:

Even apart from the trial court’s
credibility and fact-finding determ nations,
the record in this case otherwise fails to
support Kalk' s clains that [the prosecutor]
had an actual conflict of interest or that
Kal k was prejudiced. The 1987 case and the
i nstant case were wholly separate and di screte
from each other. The events were unrel ated
and were separated by an el even-year period.
The victins and the wi tnesses were different.
The trial court expressly found that “[the
prosecutor] never derived any i nformation from

[the 1987 case] ... which was used in any way
to char ge, prosecut e or convi ct t he
def endant . ” Thus, [the prosecutor] was not

operating under any conpeting loyalties in his
prosecution of this case.

Kalk, 234 Ws. 2d at 108, 608 N.W2d at 432, 2000 W App. 62 at
120. See also Williams v. State, 278 Ark. 9, 13, 642 S. W2d 887

(1982) (proof of prior conviction only; no use of confidential
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information); United States v. Bolton, 905 F.2d 319, 321 (10th G r.
1990), cert. denied, 498 U.S. 1029 (1991).

Qur review of the record and the argunents of the parties
satisfies us that Eastridge’s forner representati on of Gat ewood was
not in a matter that is “substantially related” to the case sub
judice, and we hold, on those facts, that his role as appellant’s
former counsel in an wunrelated matter did not require his
di squalification. According to the Conment to Rule 1.9:

The scope of a “matter” for purposes of
Rule 1.9(a) may depend on the facts of a
particular situation or transaction. ... The
underlying question is whether the [ awer was
so involved in the matter that the subsequent
representation can be justly regarded as a
changing of sides in the matter in question.

Comment, Rule 1.9.

Eastridge’s current representati on cannot “be justly regarded
as a changing of sides inthe matter in question.” The trial court
did not abuse its discretion in refusing to disqualify the
prosecut or.

Wiile we shall affirmthe trial court’s exercise of discretion
in this matter, we enphasize that the better course would be to
ascertain potential conflicts before trial, and substitute counse
where appropriate. This approach is consistent with the Conments
to Rule 1.7 of the Maryl and Rul es of Professional Conduct (MRPC),

which in part provides that “resolving questions of conflict of

interest is primarily the responsibility of the | awyer undert aki ng
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the representation.” Coment, MRPC 1.7. An inportant principle
for alawer’s ethical responsibility in such matters has been wel |
articulated by a federal district court:

A lawer’s duty of absolute loyalty to
his client’s interests does not end with his
retainer. He is enjoined for all tine, except
as he may be rel eased by |aw, from discl osing
matters revealed to him by reason of the
confidential relationship. Rel ated to this
principle is the rule that where any
substantial relationship can be shown between
the subject matter of a fornmer representation
and t hat of a subsequent adver se
representation, the latter will be prohibited.

T. C. Theatre Corp. v. Warner Bros. Pictures, Inc., 113 F. Supp.
265, 268 (S.D.N. Y. 1953) (footnote omtted), aff’d, 216 F.2d 920

(2d Gir. 1954).5

2. Did the trial court err in denying
appellant’s motion to suppress?

° We hasten to note that this is not an academ c exerci se. The Arizona

Supreme Court imposed a 90-day suspension on a prosecutor in a “serial
representation” context, finding that the former and current cases were
substantially rel ated and t he prosecut or had been di sci plined before. That court
observed:

One of the aims of ER 1.9 [identical to MRPC 1.9] is to

protect the client. See ER 1.9 comment. Respondent’s
conduct in prosecuting M. Otto created a substanti al
danger that confidential information revealed in the

course of the attorney/client relationship would be used
against M. Otto by respondent, his former attorney.
Al t hough respondent cl ai ms that he does not remember the
content of any such confidential communications by M.
Otto, the protection of the rule should not be so
l'ightly cast aside.

In re Ockrassa, 165 Ariz. 576, 578, 799 P.2d 1350, 1352 (1990).
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Before trial, Gatewood noved to suppress the pre-trial
identification of his photograph by Trooper Stan W1 son, who chose
appel | ant’ s photograph froman array of six pictures. W discern
no error on the part of the circuit court.

Detective WIIliamWdsworth, assigned to the drug enforcenent
unit of the Elkton Police Departnment, was an investigating
det ecti ve when police conducted a controlled buy of narcotics from
appellant on April 25, 2002. He recounted that Trooper WIson
acted as an undercover drug buyer as part of this investigation, in
whi ch the police set up a video surveillance of the transaction
Wadsworth testified that while WIson was seated in a car, police
filmed appel |l ant engaged in the controlled transaction as he stood
besi de the trooper’s vehicle.

Gat ewood was not arrested that day. |nstead, police returned
to the Cecil County narcotics task force office to reviewthe video
t ape. Wadsworth scanned the tape to locate the transaction in
guestion. As appellant appeared on the screen, WIlson pointed to
him describing himas “the person who sold ne the crack cocaine.”
Wadsworth identified appellant as a person whom he recogni zed from
prior contacts. Using a | aw enforcenent software programthat is
designed to select, fromthe videotape, still pictures for photo
arrays, Wadsworth prepared a six-person array to show Wlson a few
days later. He recalled:

[ DETECTI VE] : When | prepared the lineup I
printed it out onto ... printer paper. The
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next day | then presented it to Trooper
Wl son, handed it to himand he went directly
to M. Gatewood’'s picture, said, “That’s the
person that sold me the CDS,” circled it,
signed his nane, dated it and put the tine
down.

[ PROSECUTOR]: You didn't point out any
pictures or say anything wth regard to a
subj ect when you presented that to hinf
[ DETECTI VE] : That’ s correct.
On cross-exam nation, Wadsworth recalled that after the Apri
25 transaction, the officers who made wup the narcotics
i nvestigation “teanf convened at the Elkton police station, and
W1l son and he reviewed the videotape. WIson, who recounted his
prior experience wth appellant, recognized Gatewood from the
vi deotape. After the screening, Wadsworth began the process of
creating a photo array. He said nothing to WIlson at the tine.
The array was due to be shown on April 29. Prior to that
time, however, Wadsworth contacted WI son about the photographs:
[ DEFENSE COUNSEL]: ... [Djoes that refresh
your recollection about whether, in fact,
before the tinme that you nmet wth Trooper
Wlson to show him the photo Iineup you

contacted hi mabout that |ineup?

[ DETECTI VE] : Yes. That | had the |ineup
prepar ed, yes.

[ DEFENSE COUNSEL]: And did you indicate to
hi mthat you had put together a |lineup and you
believed that you knew who it was that had
sold himthe cocai ne?

[ DETECTI VE] : | indicated that | believed I
knew who it was but he had to nmake the fina
| . D.
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Wadswort h t hen descri bed how he used the conputer programto create
a list of nanmes that net criteria and characteristics nost simlar
to the suspect, a list fromwhich he made the final selection

Counsel argued that the identification procedures were unduly
suggestive, first, because there was insufficient simlarity
bet ween appel | ant’ s phot ograph and t hose of the others in the array
and, alternatively, that the contacts between Wadsworth and W1 son
pronpted the latter to choose appellant’s photograph from the
array.

The circuit court first addressed the argunent that Wadsworth

pronpted the identification.

THE COURT: Actually what he said was he
t hought he knew the identity, WIson would
have to nmake the final |.D

[ DEFENSE COUNSEL]: Right. Exactly.

THE COURT: But what that inplies is | know
the identity and | put it in the |ineup. I
don’t know. Didn't say that. | think | know

the identity. What |’m thinking about is
this, let’s take your argunment and think it
through. |If we are going to | eave out what |
think is patent logic that a police officer is
not going to show a photo array to sonebody
for I.D. that does not include at |east one
photo that he thinks is the guy, let’s assune
that he’s going to or that it would be
accurate or proper police procedure. Ckay.
The actual testinony we have here i s Wadsworth
said he thought he knew the identity. He
doesn’t say | think I know the identity and
I"m putting it in the array. |If it’s proper
police procedure and maybe even a standard of
police conduct that you mght show him an
array that doesn’'t have it in there just to
check himand then maybe show hi m anot her one
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Declining to suppress the identification,

rul ed:

that has it in there or not tell himwhich one
you think it’'s in or whatever ... if that's
your thinking, then howis it prejudicial to
say | think I know the identity? |If they are
police officers and that’s the standard |
think I know the identity doesn’t nean |’'m
going to put the identity in, does it?

[ DEFENSE COUNSEL]: Well, | think that’'s
inmplicit in the nature of the conversation
bet ween the two of them

THE COURT: Exactly. | thinkit’s inplicit
in the whol e procedure. I think I know the
identity and I’ mnot stupid enough to waste ny
time by not putting it in the array.

[ DEFENSE COUNSEL]: ... Wat I'mtrying to say
is that the studies that have | ooked into this
thing indicate that when you tell sonebody you
think you got the guy in this array you are
going to get nore false identifications ...

THE COURT: Has the Court of Appeals or the
Supr ene Cour t said it's I nper m ssi bly
suggestive if you say | think 1 know the
identity but you have to point himout?

[ DEFENSE COUNSEL]: | can’t cite the Court a
case with that specificity, no, I'’mnot aware
of such a case.

THE COURT: O is there such a case ...
that says if you even suggest that it’s in the
array that that’s i nperm ssibly suggestive? |
understand  what you are saying about
psychol ogi cal behavior and you wll get an
identity nore often if you tell themyou think
it’s in there, but the question is has the
requi site authority said that’s inperm ssibly
suggestive?

[ DEFENSE COUNSEL]: Not that |’ m aware.

-16-
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THE COURT: Gkay. | have thought through what
[ counsel] has argued in regard to the array
and probed it a little bit to try to push it
out to its logical extrenes and, of course,
the standard is not perfection, the standard
is constitutionality. The constitutionality
standard is, is it inpermssibly suggestive.
As far as | can see on this photo array which
I"’mlooking at, it’s six human beings that are
all males, that are all black, that are all
about the sanme age, that are all about the
same si ze. No. 6 | don’t know whether the
photo -- whether the camera was closer to his
face when the picture was taken or whether he
is really heavier than the others. He night
be. But | can’'t see looking at that they are
-- that M. Gatewood stands out so distinctly
that it’s inmpermssibly suggestive. | noticed
as soon as | | ooked at M. Gatewood’s picture
that he is scowing. He |looks like he' s not
very happy in the photo. And No. 3 |ooks |ike
he’s not too unhappy. But | just can't see
anyt hing about it that’s so distinctive and so
outstanding about M. Gatewood necessarily
that a person would necessarily pick M.
Gat ewood out of this |ineup.

So | cannot find that there really is
anyt hi ng i nmper m ssi bl y suggestive about it, so
the notion is denied.

““IDlue process protects the accused agai nst the introduction
of evidence of, or tainted by, unreliable pretrial identifications
obt ai ned t hrough unnecessarily suggestive procedures.’” McDuffie
v. State, 115 Md. App. 359, 366 (1997) (quoting Moore v. Illinois
434 U.S. 220, 227 (1977)). Qur inquiry follows two steps. The
accused, in his challenge to such evidence, bears the initial
burden of showing that the procedure enployed to obtain the

identification was unduly suggestive. Thomas v. State, 139 M.

App. 188, 208 (2001), aff’d, 369 Mi. 202 (2002); Loud v. State, 63
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Ml. App. 702, 706, cert. denied, 304 Ml. 299 (1985). Should this
showi ng be nade, the State nmust then prove, by cl ear and convi nci ng
evi dence, that the independent reliability in the identification
outweighs the “corrupting effect of the suggestive procedure.”
Thomas, supra, 139 M. App. at 208. See generally Manson V.
Brathwaite, 432 U.S. 98, 105-07 (1977).

The scope of appellate review of a trial court’s disposition
of a notion to suppress is well established. “Qur review of an
order [deciding] a notion to suppress evidence is ordinarily
‘limted to the evidence presented at the suppression hearing.’”
Carter v. State, 367 MI. 447, 457 (2002). W viewthe evidence and
i nferences that may be reasonably drawn therefromin a |ight nost
favorable to the prevailing party on the notion, Cartnail v. State
359 M. 272, 282 (2000), and wll wuphold the notions court’s
findings unless “they are clearly erroneous.” Carter, supra, 367
Mi. at 457. “[W] nust nake an independent constitutional
eval uation,” however, “by reviewing the relevant | aw and appl yi ng
it to the unique facts and circunstances of the case.” Id.

Havi ng revi ewed the record under that standard, we hol d that
the trial court did not err in finding that the procedures enpl oyed
to secure the identifications by WIson were not inpermssibly
suggesti ve.

First, we reject the contention that Wadsworth effectively

pronpted WIson’s choi ce of appellant’s photograph fromthe array.
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We are m ndful, as was pointed out by Justice Harlan in Simmons v.
United States, 390 U.S. 377, 383-84 (1968), that “[t] he chance of
m sidentification is also heightened if the police indicate to the
witness that they have other evidence that one of the persons
pictured commtted the crinme.” (footnote omtted). Each case nust
neverthel ess be judged on its own facts, id. at 384, and the facts
before us do not depict a “photographic identification procedure
[that] was so inperm ssibly suggestive as to give rise to a very
substantial I|ikelihood of irreparable msidentification.” Id.
Wadswort h said he knew who t he suspect was, nost |ikely suggesting
t hat person’s photograph was in the array. Nevertheless, he |eft
it to WIson to select the photograph of the person who had sold
himdrugs in a controlled narcotics buy. W also believe that the
circuit court was entitled to consider that WI son coul d reasonabl y

expect that the array shown to hi mwoul d have contai ned a suspect.®

® The United States Court of Appeal s for the District of Colunmbia Circuit,
in a case involving an allegedly suggestive |ineup procedure, observed that

Law enforcenment personnel should avoid telling a
wi t ness that a definite suspect is inalineup but it is
not absolutely inmperm ssible. ... It nmust be recogni zed
however, that any witness to a crime who is call ed upon
to view a police lineup must realize that he would not
be asked to view the lineup if there were not sone
person there whom the authorities suspected.

United States v. Gambrill, 449 F.2d 1148, 1151 n.3 (D.C. Cir. 1971). Although
the lineup procedure is less likely than a photo array to suffer from this
tactic, see id., we are confident that Judge MacKi nnon's observation applies as
well to procedures such as that before us sub judice. See generally State v.
Bolden, 196 Neb. 388, 391-92, 243 N.W 2d 162, 164, (1976) (citing cases); State
v. Gregory, 630 S.W 2d 607, 608-09 (Mo. App. 1982) (lineup).
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We turn to appellant’s assertion that the array itself was
undul y suggestive. Engaging in our independent appraisal of the
photo array in question, see Mendes v. State, 146 MI. App. 23, 39,
cert. denied, 372 Md. 134 (2002), we are satisfied that appellant’s
features are not so distinctive as to render the array
i nperm ssi bly suggestive. Each of the six nmen in the array are
African-Anerican. Al are simlarly conplected. Each has m ni nmal
facial hair. None have observabl e facial features, such as tatoos,
scars, or birthmarks. In sum their features are remarkably
simlar. This simlarity in features is critical. See McGrier v.
State, 125 Md. App. 759, 766, cert. denied, 355 Md. 613 (1999).

In the final analysis, we conclude that the identification
procedures were not inperm ssibly suggestive, and shall affirmthe
notions judge' s denial of appellant’s notion to suppress WIson's
i dentification.

3. Did the trial court abuse its discretion
by refusing to allow appellant to
represent himself?

Despite appellant’s assertion to the contrary, we note at the
outset that the trial court did not refuse to pernit appellant to
represent hinself. W discern no abuse of the trial court’s

di scretion in the handling of appellant’s changing position about

his trial counsel. Hence, we shall not disturb the court’s ruling.
Before trial, appellant told the court that “lI talked to ny
lawyer ... | informed him that | wouldn't be needing him to
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represent nme because ny famly' s going to hire a paid attorney[.]”
Appel | ant expl ai ned that counsel and he did not “see eye to eye on
a lot of things[.]” He clained that he had discharged the sane
attorney in a prior case. After considerabl e discussion, and sone
advice fromthe court about the benefit of counsel, and a warning
that the case would not be continued, defense counsel was
di scharged and appellant allowed to proceed pro se. After being
i nstructed about voir dire procedure, Gatewood had second t houghts
and agreed to rehire his trial counsel.

During trial, after the State had exam ned Wadsworth, defense
counsel asked for a bench conference to announce that appellant
again wanted to discharge him Appel | ant questioned what he
characterized as counsel’s deficient conduct of cross-exam nation.
The trial court was not convinced:

THE COURT: Look, as far as | can see

[ counsel * s] aski ng proper questions; he’'s made
obj ect i ons.

[ APPELLANT] : | gave hi mqguestions to ask the
gquesti ons.
THE COURT: Just because he’s overrul ed on

them doesn’t nmean he is not doing his job
The request is denied.

[ APPELLANT] : | asked him questions — he’s
supposed to do what | amask him right?

THE COURT: He’s supposed to conduct the
trial in your best interest. He seens to be

doing it, whether you realize it or not. The
request is denied.
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The right to counsel is guaranteed by the Sixth Arendnent to
the United States Constitution and Article 21 of the Maryl and
Decl aration of Rights. Johnson v. State, 355 Ml. 420, 442-43
(1999). See also State v. Wischhusen, 342 M. 530, 537 (1996).
The Court of Appeals recently enphasized the well-established
principle that “the Sixth Amendnent to the United States
Constitution grants the accused not only the right to be
represented by counsel, but also the right to make his own def ense
without the assistance of counsel.” Gregg v. State, 377 M. 515,
548 (2003) (citing Faretta v. California, 422 U.S. 806, 819 (1975))
(footnote omtted). See Parren v. State, 309 M. 260, 262-63
(1987).

Maryl and Rul e 4-215 governs the procedures to be observed in
cases where an accused purportedly waives his or her right to
representation by counsel. The Rule also applies when a def endant
W shes to di scharge his attorney and proceed pro se. Yet the Court
of Appeals in State v. Brown, 342 Md. 404 (1996) has observed that
“the right to proceed pro se is limted after trial has begun.”
Id. at 417. Appellant’s insistence that the procedures dictated by
this Rule nmust also apply during trial is without nerit, for, as
Judge Thi enme has pointed out for this Court, “the Court of Appeals
has made it very clear that where the trial has already commenced

as is the case here, Rule 4-215 does not apply.” Sutton v. State
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139 Md. App. 412, 431, cert. denied, 366 MI. 249 (2001) (enphasis
in original) (citing Brown, 342 M. at 428).

We nust therefore reviewthe trial court’s actions for abuse
of discretion, Brown, supra, 342 Ml. at 420 (citing cases) and,
havi ng done so, discern no actions by the trial court that offend
this standard, or that would dictate a reversal of appellant’s
convi ction. Under the totality of the circunstances, we are
satisfied that the trial court gave due consideration to
appel lant’ s conplaints, yet found them unwarrant ed.

We note that, just prior totrial, the court had been enphatic
inits advice that representation by counsel was i nportant, and had
outlined the advantages of the assistance of an attorney. After
granting appellant’s wish to represent hinself, the trial court
then readily all owed counsel to reenter the case when appel | ant had
second thoughts. Al though the trial court’s discussion wth
appellant later in the trial concerning his renewed concern about
counsel was nore perfunctory than earlier, we are unable to
conclude that, given the context of this record as a whole, the
trial court’s conduct of the matter was an abuse of discretion.

4. Did the trial court err in the imposition
of sentence?

The Sentences

W finally turn to the sentencing issue presented in this
appeal . Appellant chall enges his suspended sentences as they are

indicated on the docket, commtnent, and probation records,
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asserting that the |atter sentences were intended to be concurrent
with the 20 year sentence inposed for the conviction of Count 1.
He clainms that the docket and commitnent entries are incorrect,
because they conflict with the sentencing court’s pronouncenent of
sentence fromthe bench. He concludes his argunent by suggesti ng
t hat, based upon the sentences i nposed by the court, the inposition
of a period of probation was in error and ought to be vacat ed.

In taking up appellant’s argument, we have reviewed the
transcript of the sentencing phase of the trial to determ ne the
trial court’s actual words, as contrasted with the entries nmade in
the comm tnent order, the clerk’s docket entries, the sentencing
gui del i nes wor ksheet, and the order for probation. Specifically,
the docunents reflect that appellant was sentenced as follows:
Count 1 - 20 years incarceration; Count 3 - 20 years, consecutive
to Count 1, but suspended; and Count 5 - 20 years concurrent to
Count 3.

When i nposi ng sentence, the court said:

THE COURT: Al right. That’s a high
sent enci ng gui deline with an overal | guideline
range of 36 years to 60 years. G ven the
facts of this case, although those are serious
offenses | do not believe it warrants a
sentence within that range of 36 to 60 years.
| do, however, believe that it’s such a
serious offense, it warrants a substantia
sent ence.

So with respect to the conviction for

di stribution of cocaine on April 25, 2002,
it’s the judgnent of this court that the
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defendant be commtted to the Division of
Corrections for a period of twenty years.

As to the conviction for distribution of
cocaine on My 14, 2002, the sentence is
twenty years, but that sentence is suspended.

As to the conviction for May 17th, 2002,
the sentence is twenty years concurrent and
suspended.

That takes it bel owthe guidelines, takes
into consideration the defendant’s problens,
but also at the same tinme recognizes the
seriousness of the offense so that —how | ong
has the defendant been in custody on these
char ges?

[ DEFENSE COUNSEL]: There — your Honor, there
was a bail posted in this case which was
revoked on 10-21-02. | calculate from that
date to today, 106 days.

THE COURT: Do you agree with that?
[ PROSECUTOR]: | will accept that, your Honor.
THE COURT: The defendant’s given credit

for 106 days.
Upon rel ease fromincarceration he’ s back
on probation for a period of five years.
Condi tions of that probation will be ...
Appel lant, citing this Court’s decisions in Jackson v. State,
68 Md. App. 679 (1986), Nelson v. State, 66 Ml. App. 304 (1986),
and Shade v. State, 18 M. App. 407 (1973), insists that because
the sentencing court did not specify that his suspended sentence

for Count 3 should be consecutive to the sentence for Count 1, the

docket and commtment records to that effect are in error. He
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seeks the construction of his tw suspended sentences (Counts 3 and
5) as being concurrent with the sentence for Count 1.

The State, while conceding that “the docket entries and
commtment record nay not be correct in show ng the suspended
sentence on Count Three as consecutive to Count One[.]”, posits
that it does not matter because the sentence for Count 3 was
suspended and, therefore, can be neither concurrent nor consecutive
to the sentence for Count 1.

We believe that the appellant has the better of the argunent.
W have stated that

[What the trial judge did must be
gl eaned fromthe judgnent entered, i.e., from
t he sentence inposed. ... The transcription of
the pronouncenent of the sentence in open
court and its entry on the court docket are
the objective and tangi ble manifestations of
the judgnent, which constitute notice, not
only to the accused, but to all interested
parties. Therefore, the determ nation of the
terms  of the judgnent ordinarily and
necessarily involves review of the transcript
of the proceedings and of the docket entries.

Al t hough t he docket entries “... are nmade
under the eye of the court, and by its
authority ...” Weighorst v. State, 7 Ml. 442,

450 (1855), when there is a variance, “[t]lhe
transcript of the trial, unless shown to be in
error, takes precedence over the docket
entries. ...” Shade [v. State, 18 M. App.
407, 411 (1986)].
Jackson v. State, 68 Ml. App. 679, 687-88 (1986) (enphasis added).
It is clear, then, that the sentence announced fromthe bench

for Count 3 was suspended generally and that the sentence for Count
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5 was concurrent and suspended. Because of the court’s
pronouncenent that the sentence for Count 3 was suspended, w thout
havi ng spoken the word “consecutive”, the sentence is, perforce,
concurrent. There is a presunption that if the court does not
specify that a subsequently inposed sentence is to be consecutive
to an earlier inposed sentence, the latter is concurrent. Nelson,
supra,; Collins v. State, 69 MI. App. 173, 196-99 (1986); Nash v.
State, 69 M. App. 681, 691, cert. denied, 309 MI. 326 (1987).

The Probati on

Maryl and Code Ann., Crim Proc. 8 6-221 permts the court to
suspend the execution of a sentence and place a defendant on
probati on on such conditions as the court considers proper. Wen,
however, no part of the execution of a sentence is suspended, the
i mposition of a period of probation is without effect. The Court
of Appeals, faced with a simlar issue in Costello v. State, 240
Md. 164, 167 (1965), said: “[I]n its original sentences ... the
trial court gave definite terns of confinenment, no part of which
wer e suspended. Absent a suspension of sentence, the |anguage as
to probation had no neaning. ...” Therefore, because no part of
any of the three sentences inposed by the court was effectively

suspended, the order for probation is of no effect.’

" of course, our ruling will have no effect on any condition that may be

i mposed upon appel |l ant should he be rel eased on parole, or released on mandatory
supervi sion.
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The net effect of the sentencing is that appellant has
received three concurrent 20 year sentences, no part of which was
suspended. W shall renmand with directions to the clerk to nmake
t he appropri ate docket entries, to anend the comm tnment order, and
to strike the order for probation. In all other respects, the
judgnments of the circuit court are affirned.

CASE REMANDED TO THE CIRCUIT COURT
FOR CECIL COUNTY WITH DIRECTION TO
AMEND THE DOCKET ENTRIES AND
COMMITMENT ORDER, CONSISTENT WITH
THIS OPINION, AND TO STRIKE THE
ORDER FOR PROBATION;

JUDGMENTS AFFIRMED IN ALL OTHER
RESPECTS.
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