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The leitnotif that runs through this opinion was first sounded
by the Court of Appeals in 1943 in the | andnmark case of Gontrumyv.

City of Baltinore, 182 Md. 370, 35 A 2d 128. Gntrum establi shed

that many of the standard rul es governing the rel ationshi p between
two contracting parties do not apply when one of those parties,
instead of being a private person or private corporation, is a
muni cipality or other governnmental entity. The rationale for the
difference is very simlar to the rationale behind sovereign
imunity. The literal holding of Gontrumwas in the context of an
ostensi bly express contract. This appeal requires us to determ ne
whet her the rationale, as opposed to the holding, of Gontrum al so
extends to inplied contracts, both those inplied in fact and t hose
inplied in | aw

The appellant, Alternatives Unlimted, a Maryl and corporation
that provides alternative education prograns, sued the appellee,
the Baltinore Cty Board of School Commi ssioners, seeking
conpensati on for services provided to the Board from Sept enber 25,
2000, through May 23, 2001. Carnmen V. Russo, the Chief Executive
Oficer of the Baltinore Gty School system was initially also a
def endant, but summary judgnents were granted in her favor on al
counts against her. The appellant is not challenging those

judgnments, and Ms. Russo, therefore, is not a party to this appeal.

Dismissals By Judge Glynn
And Summary Judgment By Judge Allison

The pl eading that concerns us is the First Anmended Conpl ai nt,

filed on June 10, 2002. That conplaint was drawn in nine counts.
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Followng a full hearing inthe Grcuit Court for Baltinore City on
July 17, 2002, Judge John dynn granted the Board's Mtion to
Di smiss seven of those nine counts. The two counts against the
Board which were not dism ssed were Count V, a claimfor Quantum
Meruit, and Count VI, a claimof Unjust Enrichnent.

After the filing of an Answer to the First Anended Conpl ai nt
by the Board and a period of discovery, the Board filed a Mtion
for Summary Judgnent on the two renai ni ng counts. Follow ng a ful
heari ng on January 10, 2003, Judge Kaye A. Allison granted sumrary
judgnment in favor of the Board on those two renmining counts.

On appeal, Alternatives rai ses essentially the two contentions

1. that Judge Allison erroneously granted summary

judgment in favor of the Board on Counts V and VI

al l egi ng, respectively, 1) quantumneruit and (2) unjust

enri chnent; and

2. that Judge G ynn erroneously dism ssed Count
| X, demandi ng an accounting fromthe Board.

Gontrum v. Baltimore

Wth respect to Alternatives's primary contention, it behooves
us prelimnarily, before even narrating the facts in this case, to

set out the dispositive holding of Gontrumv. Baltinore, 182 Ml. at

375-78. Every aspect of the factual narrative takes on |ega
significance when | ooked at through the prismof Gontrum It was
on the authority of Gontrum that Judge dynn dism ssed six of the
ei ght substantive counts that were before him dism ssals that

Al ternatives does not now challenge. It was also on the authority
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of Gontrumthat Judge Allison granted summary judgnent in favor of
the Board on the two renmai ning counts.

The plaintiff, Gontrum sought relief against Baltinore City
on the ground that he had been fraudulently induced by two city
officials to convey a twenty-foot wide right of way across his
property for a sewer Iine. The two city officials on whom he
relied were 1) the Land Surveyor, who was an engineering aide in
t he Sewer Departnent and whose duty it was to secure rights of ways
for sewers; and 2) an assistant city solicitor. The representation
was that Baltinore City, which had al ready obtained a City Counci
ordi nance for condeming and opening Cedonia Avenue across
Gontrum s property, would soon be inplenenting that ordinance by
condemming a sixty-foot right of way which would overlay the
twenty-foot wi de sewer right of way that Gontrum was conveying to
the city voluntarily. The representation to Gontrumincluded the
assurance that "he would suffer no abatenent of conpensation when
the street was finally condemmed and damages awar ded, by reason of
the [earlier and voluntary] conveyance of the twenty-foot sewer
right of way." 182 Md. at 373.

After 1) ditches had been dug, 2) sewer pipes and drains had
been installed, and 3) nine years had gone by w thout any hint of
condemmation of his property for the opening of Cedonia Avenue,
Gontrumfinally demanded relief. He sought to have Baltinore City

at once begin the renoval of its sewerage pipes and
drains fromthe right of way and easenent for sewers over
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the | and of the appellants granted by said agreenent, or
pay to the appellants such damages as would be fair
conpensation for the land in the said right of way.

182 Md. at 372 (enphasis supplied).

Much as Alternatives in the present case relied upon an
anticipated retroactive approval of a contract, Gontrumrelied, to
his detrinent, on an antici pated condemation by Baltinore City.

It is contended by the appellants that d over
represented to themthat Cedonia Avenue woul d be opened
by the Cty within a very short tine, that this
representati on was confirnmed by von Wszecki, and that it
was in reliance upon these representations that the sewer
right of way agreenent was Signed.

182 Md. at 374 (enphasis supplied).

Just as the Board in this case my arguably have reaped
certain benefits fromthe efforts of Alternatives w thout paying
for them the Gty of Baltinore, in the Gontrumcase, had been for
nine years very definitely "enjoying the benefits accruing to it
under the sewer right of way agreenent, wi thout having conpensated
[Gontrun] therefor.” 182 MI. at 377-78. Unfair as it nay seem
Gontrum was nonet hel ess afforded no relief.

The overarching principle of Gontrumis that a governnenta
entity, unlike a private corporation, may never have an obligation
i nposed upon it to expend public funds except in the formal manner
expressly provided by law. There is no exenption fromthis rule
because of any apparent authority of one of its agents to bind the
governnmental entity. There is inposed on any party dealing with

t he governnental entity, noreover, an absolute responsibility 1) to
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know the limtations on the powers of the agent to contract on
behal f of the governnental entity and 2) to be famliar with and
bound by "t he power of the particular officer or agency to nake the
contract” in question. Gontrum stated unequivocally:

[T]here is another and nobre cogent reason why the
appellants are not entitled to relief in this case. It
is a fundanmental principle of law that all persons
dealing with the agent of a nunicipal corporation are
bound to ascertain the nature and extent of his
aut hority. Dillon's Muinicipal Corporations, 5th Ed.,
Sec. 777. A municipal corporation is not bound by a
contract nmade in its nanme by one of its officers or by a
person in its enploy, although wthin the scope of its
corporate powers, if the officer or enployee had no
authority to enter into such a contract on behalf of the
corporation.

Section 1268 of McQuillin's Minicipal Corporations,
2d Ed., states that "The general rule is well settled and
is constantly enforced t hat one who nakes a contract with
a nmunicipal corporation is bound to take notice of
l[imtation of its powers to contract and also of the
power of the particular officer or agency to make the
contract."”

182 Md. at 375 (enphasis supplied).
&Gontrum actually applied |long-settled Maryland law, as it
cited and quoted with approval froma line of Maryland deci sions

dating back to 1862. Baltinore v. Eschbach, 18 M. 276, 282

(1862), first stated that a public entity will not be bound by an
action of an enployee even under circunstances where a private
entity mght well be bound by a simlar action by one of its
agents.

Al t hough a private agent, acting in violation of specific

i nstructions, yet wthin the scope of a general
authority, nmay bind his principal, the rule, as to the
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effect of the like act of a public agent, is otherw se.
The Gty Conmm ssi oner, upon whose determ nation to grade
and pave, the contract was nmade, was the public agent of
a muni ci pal corporation, clothed with duties and powers,
specifically defined and |imted, by ordi nances bearing
the character and force of public |aws, ignorance of
whi ch can be presuned i n favor of no one dealing with him
on matters thus conditionally wthin his official
di scretion.

(Enphasi s supplied).

Balti nore v. Eschbach went on to hol d:

[ T]he | aw nakes a distinction between the effect of the
acts of an officer of a corporation, and those of an
agent for a principal in conmbn cases; in the |latter the
extent of authority is necessarily known only to the
principal and the agent, while, in the former, it is a
matter of record in the books of the corporation, or of
public [|aw. A nuni cipal corporation cannot be held
liable for the unauthorized acts of its agents, although
done officii colore, wthout sonme corporate act of
ratification or adoption; and, from considerations of
public policy, it seens nore reasonable that an
i ndi vidual should occasionally suffer fromthe m stakes
of public agents or officers, than to adopt a rule

whi ch, through i nproper conbi nati ons and col | usi on, m ght
be turned to the detrinent and injury of the public.

18 Md. at 282-83, quoted in Gontrum 182 M. at 375-76 (enphasis
suppl i ed).
Gontrum also quoted with approval, 182 M. at 376, from

Baltinore v. Reynolds, 20 Md. 1, 10-11 (1863):

"In cases of public agents, the governnment or other
authority, is not bound unless it manifestly appears t hat
the agent is acting within the scope of his authority, or
he is held out as having authority to do the act, or is
enployed in his capacity as a public agent to meke the
decl aration or representation for the governnent. |ndeed
this rule seem indispensable, in order to quard the
public against loss and injuries arising fromthe fraud
or m stake, or rashness and i ndi scretion of their agents.




(Enmphasi s supplied).
Gontrum 182 Md. at 376-77, simlarly quoted with approva

fromState v. Kirkley, 29 Mi. 85, 110 (1869):

No principle of the law relating to nunicipal
corporations is nore firmy established than that those
who deal with their agents or officers nust, at their
peril, take notice of the limts of the powers both of
the nunicipality and of those who assune to act as its
agents and officers; and in no State has this principle
been nore frequently applied or nore rigidly enforced
than in Maryl and.

(Emphasis supplied). State v. Kirkley had gone on to say, 29 M.

at 111:

The reasonabl eness and necessity of the rule rests upon
the ground that these bodies corporate are conposed of
all the inhabitants within the corporate limts; that the
i nhabitants are the corporators; that the officers of the
corporation, includingthelegislative or governi ng body,
are nerely the public agents of the corporators; that
their duties and powers are prescribed by Statutes and
O di nances, and every one, therefore, may knowthe nature
of these duties and the extent of these powers.

(Enphasi s supplied). See also Horn v. Baltinore, 30 M. 218

(1869); Baltinmore v. Gl1lI, 31 M. 375 (1869); Baltinore v.

Musgrave, 48 M. 272, 30 Am Rep. 458 (1878); Mayor, Etc. of

Baltinmore v. Keyser, 72 M. 106, 19 A 706 (1890); Mealey V.

Hager st own, 92 Md. 741, 48 A 746 (1901); Packard v. Hayes, 94 M.

233, 51 A 32 (1902); Western MI. R R, Co. v. Blue Ridge Co., 102

Md. 307, 62 A 351 (1905); Valentine v. Road Directors, 146 M.

199, 126 A 147, (1924); Howard County Commirs v. Matthews, 146 M.

553, 127 A 118 (1924); Lipsitz v. Parr, 164 M. 222, 164 A 743

(1933) .
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Gontrum is now the wunchallenged flagship case that is

consistently and regularly followed. Hanna v. Board of Education

of Wconmi co County, 200 Md. 49, 57, 87 A 2d 846 (1952), cited it as

authority for the proposition:

The rule is firmy established that one who makes a
contract with a nmunicipal corporation or adm nistrative
agency is bound to take notice of the limtations of its
powers to contract.

In Inlet Associates v. Assateague House Condoni ni um Assoc.

313 Md. 413, 437, 545 A 2d 1296 (1988), the Court of Appeals cited

both Gontrumand Lipsitz v. Parr, as it held that a party dealing

with officials of a nunicipality is charged with knowl edge of the

limts on the power to act by those officials and nmay not invoke

t he doctrine of equitabl e estoppel sinply because it "relie[d] upon

erroneous official advice to its detrinment."?

Let it be carefully noted that we are not, by this citation
to Inlet Associates, suggesting that equitable estoppel is never
avai |l abl e agai nst a munici pal corporation. As Chief Judge Mirphy
pointed out in Inlet Associates, 313 MI. at 434, "There is no
settled rule in this county as to when, and under what
ci rcunst ances, equitabl e estoppel is avail abl e agai nst a nuni ci pal
corporation.” It is sinply the case, as Judge Hol | ander pointed
out for this Court in Gegg Neck v. Kent County, 137 Md. App. 732,
774, 769 A 2d 982 (2001), "Wiile nmunicipal corporations are not
exenpt from application of equitable estoppel principals, in
practice we have applied the doctrine nore narrowy."

A decisive criterion in applying equitable estoppel to a

muni ci pal corporation is frequently the authority of a
muni ci pality's enpl oyee to act on behalf of the nunicipality. Qur
citation to Inlet Associates is only intended to underscore the
Gontrum principle that equitable estoppel may not be invoked to
preclude a governnental entity fromasserting a defense that woul d
ot herw se be available to it under Gontrumin those cases where the
(conti nued...)
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[El]veryone dealing with officers and agents of a
nmunicipality is charged with know edge of the nature of
their duties and the extent of their powers, and
t heref ore such a person cannot be consi dered to have been
deceived or msled by their acts when done w thout | egal
authority. Therefore, the doctrine of equitable estoppel
"cannot be ... invoked to defeat the nunicipality in the
enforcenent of its ordinances, because of an error or
m stake commtted by one of its officers or agents which
has been relied on by the third party to his detrinent."

(Enphasi s supplied).
The Key Parties

What, then, are the facts to which Gontrum and its progeny
must be applied? The key to this case is the professional and
contractual relationship, if any, anong t hree persons. The central
player for Alternatives Unlimted was its president and chief
executive officer, Dr. Stuart Berger. Alternatives, a Mryland
corporation, is a provider of alternative education progranms. It
has had contracts wth urban school districts in cities such as
Chi cago, Houston, St. Louis, Kansas Cty, and Syracuse. At the

time of the controversy in this case, Alternatives had been in

(...continued)
act of an agent or enployee purportedly binding the governnental
entity was an act that such agent or enpl oyee was not authorized to
t ake.

On the one hand, equitable estoppel may apply against a
muni cipality "at |east where the acts of its officers are within
the scope of their authority." Berwn Heights v. Rogers, 228 M.
271, 279-80, 179 A . 2d 712 (1962). On the other hand, "equitable
estoppel is not applicable when the imted authority of a public
of fi cer has been exceeded, or was unauthorized or wongful." Geqgq
Neck v. Kent County, 137 M. App. at 775. W are not here
concerned with the applicability of equitable estoppel beyond the
limted context of Gontrum
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business for approximately five and one half years. It was
i ncorporated in the Spring of 1997, with Dr. Berger havi ng been one
of the incorporators. Dr. Berger was also the president of
Al'ternatives's Board of Directors and his wife was the Board's
vice-president. Dr. Berger was the only person authorized to enter
into contracts on behalf of Alternatives.

Dr. Berger also had had extensive experience with public
education in Maryland. In the mddle 1990's he had been the
superintendent of the Baltinore County School System and
apparently had earlier served as the superintendent of the
Frederick County school systemas well.

The two key players for the Board were Carnmen V. Russo and
Dr. Elizabeth Mrgan. At the tinme of the first of two possible
neeti ngs she had with Dr. Berger, M. Russo had just been appointed
as Chief Executive Oficer of the Baltinmore Gty Public School
System but had not yet assuned her new duties. As of August 1,
2000, however, she had officially taken office. Dr. Mdirgan was, at
all pertinent times in this case, the Chief Academc Oficer in
that system

The Procurement Policy of the School Board

As spelled out in Maryland Code, Education Article, § 4-302,
t he munici pal corporation known as the Mayor and City Council of
Baltinore has the responsibility to "establish and maintain a

system of free public schools in Baltinore GCty." To inplenent
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that mandate, 8 4-303(a) establishes a Baltinore Cty Board of
School Conmm ssioners. Section 4-304 sets out the powers and duties
of its Chief Executive Oficer. Section 4-305 sets out the powers
and duties of its Chief Academic Oficer. Section 4-306.1 lists
"“Addi tional Powers of [the] Board," including the power to
(4) Enter into all contracts and agreenents
necessary or incidental to the performance of its duties
and the execution of its powers under this subtitle,
enploy consulting engineers, architects, attorneys,

construction and financial experts, and other enpl oyees
and agents, and determ ne their conpensation.

(Enmphasi s supplied).

The Board al so has, pursuant to 8§ 4-303(d)(2), the power to
"adopt rules and regul ati ons and prescri be policies and procedures
for the managenent, maintenance, operation, and control of the
Baltimore City Public School System™ Section 4-310(a) also
specifically provides:

Not wi t hst andi ng any provision of local law, the Board

shall adopt rules and regulations governing the

procurenent of goods and services by the Baltinmore City

Publ i c School Systemin accordance with 8 5-112 of this
article (requiring conpetitive bidding).

(Enmphasi s supplied).

O dispositive significance to the claim for professiona
services made by Alternatives in this case is the fact that on June
27, 2000, the Board, pursuant to 88 4-303(d)(2) and 4-310(a)
pronul gated a set of Procurenent Policies and Procedures, including

§ 2-107(2), which provides:
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(2) Professional Service Contracts - $15,000 or Mbre:
Professional Service Contracts in the anmount of
$15, 000. 00 or nore, nust be approved, in witing, by the
School Board. Once a contract has been approved by the
School Board, any proposed changes to the approved
contract nust be submtted to the School Board for its
approval .

(Enphasi s supplied). Even without the benefit of a contract that
had been approved by the Board, Alternatives neverthel ess cl ained
that it was due $284, 750 for professional services.

The Dropout Prevention Program at Southern High School

Alternatives and Dr. Berger were fully famliar with the
control ling procurenent procedures and requirenments. On Decenber
8, 1999, Alternatives had been one of eight firm submtting
conpetitive bids for dropout prevention progranms at six Baltinore
City high schools. Alternatives subnmtted what was ultinmately the
wi nning bid for Southern H gh School and on April 25, 2000, was
awar ded, by the Board, a contract to "provide a dropout prevention
program at Sout hern" for the remainder of the School Year 1999-
2000. The contract anmount was $76, 207.

The Dropout Prevention Program was to provide a ninth grade
educational program with renedial reading and math instruction
along with supportive counseling services, for 60 students then
actually enroll ed at Southern H gh School. The Dropout Prevention
Program began at Sout hern on May 1, 2000, and operated during the
spring, sumrer, and fall senesters of 2000. There is no quarre

with respect to the Dropout Prevention Program Al ternatives
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foll owed the prescribed procurenent procedures and received the
approval of the Board for a witten contract for the anount of
$76, 207. For present purposes, Alternatives was denonstrably

famliar with the Board's procurenent procedures and requirenents.

Alternatives's Effort to Procure a Contract
For a Different and Larger Program

In June of 2000, Dr. Berger began to pronote a different and
significantly nore expensive proposal. Dr. Berger believed that

Alternatives's techniques for keeping "at risk" students from
droppi ng out of school could also be successfully enployed to
entice students who had already dropped out to return to school.
This case turns on the success or failure of Dr. Berger to "sell™
that different and nore expensive proposal to the Board.

The heart of Alternatives's Conplaint was that, through the
agency of M. Russo, the Board's Chief Executive OOficer,
Alternatives actually entered into an oral contract with the Board
to inplement (and that it did inplenent) a Drop-Back-1n Program at
an initially agreed upon cost to the Board of $250,000 (for 50
students). It later clainmed, however, that the contract price had
risen to $284, 750 (for 67 students).

On the basis of Gontrum all of the counts (six of the nine)
based on the existence of a contract were facially inadequate to

state a cause of action. Accordingly, Judge dynn disni ssed those

counts.
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Wi | e Def endants rai sed nunerous contentions, they
rely principally on Gontrum v. Baltinore which, in
pertinent part, says:

"It is a fundanental principal of |aw that al

persons dealing with the agent of a nunici pal
corporation are bound to ascertain the nature
and extent of his authority. A nmuni ci pal
corporation is not bound by a contract nmade in
its nanme by one of its officers or by a person
it enploys, although within the scope of its
corporate powers, if the officer or enployee
had no authority to enter into such a contract
on behalf of the corporation.” 182 Md. at 375

The rationale for this policy is that, "it seens
nore reasonable that an individual should occasionally
suffer fromm stakes of public agents and officials, than
to adopt a rule, which, through i nproper conbi nati ons and
collusion, mght be turned to the detrinent and i njury of
the public."” 182 M. at 130-31.

The School Board argues that the rule in Gontrumis
arigid rule consistently followed by Mryland courts,
which permts no exception. Since it is undisputed that
the School Board never properly approved or ratified
Plaintiff's contract pursuant to its own rules, it is of
no consequence that the School Board's agents nmay have
made statenments to the contrary and provi ded assurances
to the Plaintiff for the purpose of causing them to
continue to provide services for which the School Board
refused and still refuses to pay.

The rule in Gntrumis harsh. Nonethel ess, it nust
be applied in fact situations that are consistent with
its rationale. The rationale of Gontrum.is based upon
t he public policy of protecting the nmunicipality fromthe
i nappropriate acts or mstakes of its agents.

(Enphasi s supplied).
For separate reasons, later to be discussed, Judge dynn al so
di sm ssed a count under which Alternatives demanded an Accounti ng

by the Board.



-15-

The Two Remaining Counts
And Summary Judgment

Judge A ynn did not dismss the two counts agai nst the Board

alleging 1) gquantum neruit and 2) unjust enrichnent. At a

subsequent hearing on the Board's Mtion for Summary Judgnent,
Judge Al lison did grant sunmary judgnment in favor of the Board on
both of those counts, also on the authority of Gontrum Her
rul i ngs, however, were not based solely on the facial inadequacy of
the counts. At the summary judgnent stage, there is the additional
consi deration of whether there is any proffered evidentiary support
for the clainms. Accordingly, our scope of review is broader in
| ooking at a grant of summary judgnent than it is when eval uating
a dismssal. The context for that evidentiary review, however,
was still framed by the Conplaint filed by Alternatives agai nst the
Board and its agents.

If our discussion of the inadequacy of Alternatives's case
with respect to quantum nmeruit and unjust enrichnment wanders at
times beyond the range of Judge Allison's literal reason for
granting summary judgnent, our response is that so many el usive
theories and ever shifting concepts have been intertwined in
Al ternatives's argunents that the resol ution of even a narrow i ssue
would be largely unintelligible without an appreciation of the

bi gger picture. In Day v. Montgonery County, 102 M. App. 514,

517, 650 A 2d 303 (1994), Judge Cathell, after deciding that case
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on a narrower ground, felt simlarly behooved to set the |arger
st age.

While we shall resolve the issue presented in our
di scussion of the granting of the sunmary judgnent, we
cannot help noting that, even if appellant had made it
past the summmary judgnent notion, the problens it would
then have faced on an unjust enrichnent claim would
appear to be insurnountable.

(Enphasi s supplied).
A Treacherous Factual Background

W cite several exanples of why Alternatives's recitation of
the facts nust be approached with extrene wariness. Inits First
Anended Conpl aint, Alternatives alleged 1) that it had prepared "a
proposal™ and 2) that M. Russo "gave the go-ahead for its
i npl enment ation. ™ It submitted with its conplaint a five-page
printed "proposal,” which it referred to as "Exhibit 2." Al though
Alternatives, inits various argunents, regularly referred to this
"Exhi bit 2" for the details of the all eged "proposal” nade by it to
the school system there is not the slightest indication 1) as to
when this "proposal" was ever witten or 2) that it was ever
submtted to or read by anyone. There is nothing in the
depositions or the affidavits of either Ms. Russo or Dr. Mdrgan to
suggest that either of them ever had this five-page docunent
submtted to them |In neither his deposition nor his affidavit did
Dr. Berger suggest that he ever submtted such a docunent either to
Ms. Russo or to Dr. Morgan. From everything that we can discern

"Exhibit 2," as evidence for the content of the "proposal" made by
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Dr. Berger to the school authorities, has no basis for being
referred to in brief or argunent.

The Conplaint filed by Alternatives is rife with such bald
allegations for which we can find no support in any of the
deposi tions, docunents, or affidavits. Although Alternatives was
the initiating party for its Drop-Back-1n Programat all tines, the
Conpl aint has disingenuously "flipped" the use of active and
passive voices, as it refers to the Baltinore Gty Public Schoo
System as having "nade an offer” and Alternatives as having nerely
"accepted the offer by initiating the Drop Back In Program™
Al though school authorities my have, at the request of
Al ternatives, given Alternatives the names of drop-outs, there is
no indication that "prospective students were referred to the
program by various officials of BCPSS' or that school authorities
provided Alternatives with "staff liaisons to help with student
recruitnent.” Nor do we find any evidentiary support for the
all egation that Alternatives "was assured by officials of BCPSS
that Board's approval was a nere formality, and that the Drop Back
In Program shoul d proceed.”

At the hearing on the Board' s Mtion for Summary Judgnent,
Judge Allison was insistent, as are we, as to precisely what the
evi dence woul d be to support so bold an all egation.

THE COURT: M. Cohen, in paragraph 37 of your
anmended conpl ai nt, you say that the plaintiff expressed

concern that its existing contract for providing a
dr opout prevention programhad not been formally nodified
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to include the drop back in program and that the Board
had not approved a new contract specifically authorizing
the drop back in program However, when these concerns
wer e rai sed, Russo and her desi gnees nade representati ons
to AU that the Board' s approval was a nere formality and
that the drop back in program shoul d proceed.

Do you have evi dence of that?

(Enphasi s supplied).
After counsel referred to Dr. Berger's and Dr. Myrgan's
deposi tions, Judge Allison bore in.

THE COURT: Al right. I1'mgoing to take you back
to that paragraph 37. | got distracted. You responded
to ny question by saying that both Doctor Berger and
Doctor Mdrgan testified as to the allegation here that
statenments were nmade that the Board's approval was a nere

formality.
Can_you tell ne exactly where Doctor Berger
testifies to that and where Doctor Myrgan testifies to
t hat ?
(Enmphasi s supplied). After sone equivocation, counsel for
Al ternatives backed down, "I apologize if | msspoke."
Alternatives clained that it "recruited and provided

educational services for 67 students at Southern H gh School from
Sept enber 25, 2000 to Decenber 1, 2000, and at CQur Lady of Good
Counsel Church School from Decenber 4, 2000 to May 25, 2001." It
al l eged, w thout proffering any supporting evidence, that its
educational efforts had caused the Baltinore City School Systemto
receive from the State of Mryland the sum of $284, 750.
Alternatives alleged, as the nodality for that financial benefit to

the School System that
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[d]uring the eight nonths that AU educated students at
the Baltinore Transitional Learning Acadeny, BCPSS
submtted to the State of Maryland enroll nment figures
reflecting the nunber of students there in attendance and
received per pupil allocations for these retrieved
students. AU did not receive any part of these per pupil
al l ocations, nor was AU otherwi se conpensated for
retrieving and educating these at risk students who, but
for AUs efforts, would not have returned to school.

There was no evidence proffered to suggest, however, 1) how
many, if any, students who had dropped out re-enrolled in school;
2) what arrangenent, if any, existed between the State and the Gty
for paynent for such "retrievals;" or 3) what, if any, nonies were
ever paid by the State to the Baltinore Gty School System These
are sinply unsupported all egations.

Al though cunningly clever in its phraseology, the First
Amended Conpl aint was treacherously misleading in terns of which
party actually took the initiative. It may have been "soon
apparent” to Dr. Berger that Alternatives's "technique" could be
expanded into a bigger and nore lucrative contract, but Paragraph
6 of the Conplaint presented an unrealistic mrror inmage of who
proposed and who, at nobst, responded.

It was soon apparent to BCPSS that AU s techni ques for

keeping at risk students from dropping out of school

could also be successfully enployed to entice back to
school students who had al ready dropped out. D scussions
ensued between AU and officials of BCPSS, including Dr.

Betty Morgan, BCPSS' s Chief Academic Oficer, to expand

the program to high school dropouts. A proposal was

prepared and, shortly after her arrival in Baltinore,

Russo gave the go-ahead for its inplenentation. A copy

of the proposal is attached and incorporated herein as
Exhibit 2.
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(Enmphasi s supplied).

That entire paragraph was deceptive in the extrene. The
proposal now in issue was a new and different program three and
one-half tines as expensive as the Board-approved Dropout
Prevention Program It was not a nere proposal "to expand the
[preexisting] the program®™ The last two sentences of the
par agr aph, in combination, state a proposition that is ingeniously
m sl eadi ng. The |last sentence unequivocally pins down "the
proposal " as being the five-page docunent, of unknown provenance,
that appears in the appellant's pleadings as "Exhibit 2." The
i mmedi at el y precedi ng sentence sends the unm st akabl e nessage t hat
that five-page docunent, which M. Russo never saw or even had
described to her, had actually been revi ewed and expressly approved
by her. Wthin two sentences, the objective referent of the word
“proposal " shifted dramatically, without a hint of the shift being
given to the unwary reader, the unwary trial judge, or the unwary
appel | ate court. Neither we nor the trial judge should be required
to negotiate such a linguistic mnefield.

The point is that even as we set out the narrative backdrop
for Judge Allison's granting of summary judgnent, this pattern by
Alternatives of jerry-building a case with the aid of snoke and
mrrors inevitably colors our appraisal. Every arguable factua
inference is being stretched to, if not beyond, its limts, and

then strained inferences are piled on top of strained inferences.



-21-
Qur "feel" for the case is not, of course, legally dispositive.
Neverthel ess, wth respect to issues that are right on the cusp, it
m ght, sublimnally, influence the tilt.

Dr. Berger, Ms. Russo, and Dr. Morgan

Alternatives's case with respect to quantumneruit and unj ust

enri chment depends 1) upon Dr. Berger's interactions with both M.
Russo and Dr. Morgan; 2) upon their alleged representations to him
and 3) upon his alleged reliance thereon. The case against the
Board i s essentially based upon the proposition that Ms. Russo, the
Board' s Chi ef Executive Oficer, reviewed the Drop-Back-1n proposal
and then gave the "go-ahead" for its inplenmentation. Critically
heavy wei ght is being placed on an exceedingly fragile predicate.
A. The First Meeting of Dr. Berger with Ms. Russo Was a Nullity

Dr. Berger and Ms. Russo only net with each other, or even so
much as talked with each other, on two very brief occasions. The
first such occasion was a 15-minute courtesy call by Dr. Berger
shortly after Ms. Russo first arrived in Baltinore as the Board's
new y appoi nted Chief Executive Oficer. That courtesy call, on
June 28, 2000, actually took place before Ms. Russo officially
assurmed office. Dr. Berger, in his deposition, recall ed:

A | don't believe Ms. Russo was actually in
of fice.

Q When do you believe she took office?
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A | believe August 1.!2

Q So your first neeting with Ms. Russo took pl ace
bef ore she was the chi ef executive officer?

A | believe that's right.
Dr. Berger described the purpose of his neeting with M.
Russo.

Q What was t he purpose of the neeting?

A. To neet her, wel cone her to Maryl and, and tell
her what AU was doi ng and what we woul d conti nue to do.

Q What did you tell her?

A About the politics of Maryland and about the
program

(Enphasi s supplied).
Dr. Berger characterized Ms. Russo' s responses as not hi ng nore
t han di pl omatically pl easant.

Q What did Ms. Russo say to you?

A. Sounds good to her, what every superint endent
says.

A. | believe she just said, sounds |like these are
good prograns. It was a very general conversation.
Certainly at that point she was not giving us any
comm t nent . She said "sounds interesting to nme; work
with Dr. Mrgan."

Q How long did the neeting |ast?

A About 15 m nut es.

2Ms. Russo stated in her deposition that she actually took
office on July 1. It is a distinction without a difference, since
the June 28 neeting in question preceded either date.
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(Enmphasi s supplied).
Ms. Russo simlarly described the general nature of that
neeting with Dr. Berger.
A First of all, it was a get to know each ot her.
| was newin town. He told ne that he had a program at
Southern with the Board, a dropout prevention. |t was

just general, yvou know, conversation about what he woul d
like to do in the future.

And ny response was, "Delightful getting to

know you." I1'monly here four weeks, and, you know, |'m
sure we will be discussing this with the staff. O
course, | did say to him |l was always interested in

dropout prevention.
(Enphasi s supplied).
Ms. Russo confirmed that she was not yet naking decisions

about anyt hi ng.

| was only there four weeks. | wouldn't have been maki ng
decisions that early. As | said, it was a getting-to-
know you kind of thing. He told me a |ot about his

history in Baltinore County.

Ms. Russo t hought that the conversation touched the subject of
the already existing Drop Qut Prevention Program but she nmade no
menti on of a new Drop-Back-In program

A In conversation, |I'msure he nentioned it. To
be honest with you, it was a whirlwi nd, ny first nonth.

| don't remenber specifically.

Q You don't have any specific recollection about
t hose prograns?

A No. We tal ked about dropout in general. And,
of course, he nentioned that he was at Sout hern.

Q He nmentioned he had a program already at
Sout her n?
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A Yes. He nentioned that he had a program but
| don't remenber the specifics of the conversation.

Ms. Russo was sinply generally upbeat about the subject of

dr opout prevention.

And |, basically, like |I said, I"'minterested in
dropout prevention. So fromny perspective, | would tell
anybody the sane thing, |I'malways interested in pursuing
those kinds of ideas to see if they are worthy. It was

on that note and it was that kind of conversation.

(Enphasi s supplied).
In June of 2000, noreover, Dr. Berger was fully aware that
Al ternatives's Drop-Back-1n Program needed nothing |less than the

of ficial approval of the Board.

Q s it your testinony that in June of 2000 you
knew you needed Board approval for the Drop-Back-In
Pr ogr anf?

A. Sur e.

(Enphasi s supplied).

It is transparently clear that that first nmeeting between Dr.
Berger and Ms. Russo provides no factual basis for any obligation
by the Board to Alternatives, even assum ng that Ms. Russo had the
authority to bind the Board.

B. The Second "Meeting” With Ms. Russo Was Both Negligible and Vague

Even assum ng an authority in Ms. Russo to bind the Board to
the expenditure of public funds in excess of $15, 000,
Alternatives's case as to the exercise of that authority consists
of two words ostensibly uttered by her as she | ooked in briefly on

a neeting that Dr. Berger was having with Dr. Mrgan and several
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ot hers. Dr. Berger characterized his "second neeting" wth M.
Russo.
Q When was your second neeting with her?
A It was not actually with her per se.

He testified that Dr. Mirgan "had convened a group to decide
what to do about how to continue this Southern [H gh School]
program " This possible extension of the existing Drop OQCut
Preventive Program of course, is not the subject matter of the
present case. Dr. Berger, however, then slips in the subject
matter of the present case by characterizing the neeting as one
called for the dual purpose of deciding "how to continue" the
exi sting Drop Qut Prevention Programand howto "norph it intothis
Dr op- Back-1n."

Persistently, Dr. Berger refers to the distinct Drop-Back-In
proposal, notwithstanding its quarter of a mllion dollar price
tag, not as a separate contractual wundertaking but as a nere
nodi fi cation of an existing program as something that the existing
programm ght "norph" into. The new programwas not only different
in character fromthe preexisting program but, in ternms of cost,
t he "norphed" product was over three tines bigger than the "pre-
norph" original. It is a classic instance of getting the nose of
the canel under the tent and then casually discussing the entire

canel as if everyone took its presence in the tent for granted.
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Dr. Berger narrated how Dr. Mrgan called Ms. Russo briefly
into the neeting, so briefly that she did not even take a seat.
Q Can we call this the second neeting?

A The second neeting, and we're trying to
finalize this.

Q Finalize what?

A Morph in the Southern program and the Drop-

Back-1n. And Dr. Mrgan says, "lI'm nervous about doing
this all by ny nyself." So she goes and gets Ms. Russo.
Ms. Russo cones in, and | renenber this like it was
yest er day. Ms. Russo was standing there. Dr. Morgan
expl ains the program to her, and she says, "I already
said when | nmet with Stuart that it sounded good to ne;
do it." No question; that's what happened.

Q What did you understand, "Do it" to nean?
A | mpl ement t he program
(Enphasi s supplied).

Al t hough she had, according to Dr. Berger's interpretation of
what "Do it" nmeant, given her official approval for the
i mpl ementation of a totally new, $250,000 project, wthout Board
approval, Ms. Russo herself had no recoll ection whatsoever of the
i nci dent .

Q Do you recall a neeting in August of 2000 at
the offices of the school systemin which Betty Morgan

Doctor Berger, and other nmenbers of the school system

were present?

A No, | really don't. | don't know if 1 was
there or not.

Q Do you recall Doctor Mdrgan com ng out to get
you when Doctor Berger was there in a neeting and you
comng into a conference roonf
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A She m ght have, but | don't renenber.

Q You have no recollection of that neeting?

A. No, | really don't.

(Enmphasi s supplied).

Even accepting Dr. Berger's version of that second "neeting,"
as we nmust on sunmary judgnment review, even that version does not
i ndi cate whether "the prograni that Dr. Mrgan "expl ained" to M.
Russo was the preexisting Drop Qut Prevention program the new
Dr op- Back-1n proposal, or a "norphing" of both. Even assum ng that
"Do it" nmeant "Inplement the progrant and even assum ng that the
"programt was the new Drop-Back-In proposal, there was still no
basi s for concludi ng that "I npl enent” nmeant "Put a $250, 000 pr ogram
into full operation on ny authority w thout Board approval " rather
than nmeani ng "Go ahead and, follow ng standard procedure, prepare
a proposal for formal submission to the Board for its
consi deration.”

Dr. Berger acknow edged that the procedural inplications of
i npl enent ati on were never di scussed.

Q Did you understand it to mean, "Proceed with
the programin the absence of School Board approval "?

A | didn't think School Board approval at that
poi nt — that anybody cared.

Q D d you ever discuss School Board approval with
Ms. Russo?

A. Not with Ms. RuUusso, no.
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Q Did you ever discuss the need for a witten
contract wwth Ms. Russo?

A. Absol utely not.

(Enphasi s supplied).
Dr. Berger was fully aware of the Board's procurenent policy
and he readily acknowl edged that Alternatives "didn't expect to get

paid until [the proposal] was approved by the Board."

Q Di d anyone ever tell you that a contract cannot
be paid until it is approved by the Board?

A | knew that. W didn't expect to get paid
until it was approved by the Board.

Q What was the basis of your expectation?
A To be pai d?

Q Wiy did you believe you needed to have Board
approval to get paid?

A Because | knew it. There was [no] question in
nmy mnd, based on ny experience in Maryland. There's no
question. That's not our argunent that we didn't need
the Board' s approval sone tine.

(Enphasi s supplied).

Alternatives's case is, in the | ast anal ysis, one against the
Boar d. It is based upon the authority of M. Russo, actual or
apparent, to take action and to obligate the Board to pay for that
action. The prem se that Ms. Russo took such an action is based
upon the inference that Ms. Russo made representati ons on which Dr.
Berger relied. Dr. Berger acknow edged that the sumtotal of his
interaction with Ms. Russo consisted only of the two "neetings”

that we have just discussed.
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Q Have we now described every personal
conversation you had with Ms. Russo concerning the Drop-
Back-1n Progranf

A. Yes.

Q Have you had any other personal discussions
with Ms. Russo about any issue?

A | don't think |'ve ever seen the wonan, except
for those two tines.

(Enmphasi s supplied).
C. Dr. Berger and Dr. Morgan Never Discussed Any Contractual Relationship

The only substantive discussion that Dr. Berger ever had with
respect to his Drop-Back-In proposal was with Dr. Mrgan, the Chief
Academic Oficer. In neither his affidavit nor his deposition did
Dr. Berger ever allege that Dr. Mrgan ever gave him any kind of
approval to go forward with a programthat would entitle himto any
paynment fromthe Baltinore City School System Alternatives, by
way of punctiliously careful wording, does not allege that Dr.
Mor gan, as Chief Academ c Oficer, ever "approved" the proposal for
a Drop-Back-1n programon behalf of Ms. Russo, the Chief Executive
Oficer. The allegation is sinply that Dr. Mrgan "inpl enent ed”
t he proposal which Ms. Russo had "approved.”

The only source of information as to any discussion between
Dr. Berger and Dr. Mrgan was the Cctober 14, 2002 deposition of
Dr. Morgan herself. Dr. Mdirgan repeatedly stated that Dr. Berger
was proposing a volunteered service that would not obligate the

School Systemto pay hi manyt hi ng.
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What | perceived was that [ Ms. Russo] understood, we both
understood that Stuart in a sense was bringing a gift to
the school system which | guess in retrospect and
hi ndsight didn't turn out to be much of a gift.

| think she understood and | understood that no
noney was to be exchanged and that we were just going to
give himspace in the high school. And |I believed that
is what was in her mnd. But again, | can't say what was
in her mnd. | can only tell you how | perceived it.

(Enmphasi s supplied).
As far as Dr. Morgan was concerned, no contract, with advance
approval or retroactive approval, was ever contenpl ated.

Q Was it your understandi ng that the school board
had to approve this contract?

A Well, as far as | was concerned, it wasn't a
contract, because we weren't paying him any noney. I
mean, we had tons of people who worked even a year in
Washi ngt on County and Montgonery County. W had people
inBaltinore City that canme in. This is basically al nost
| i ke you deal with a voluntary kind of service in the
school .

You don't generally contract with sonebody when no
noney i s being exchanged. M understanding at the tine
was we were just providing hi mspace and a |ist of nanes.

(Enmphasi s supplied).
Dr. Morgan repeated that no approval was required because "no
noney was bei ng exchanged. "

Q Was it your plan to ask the school board to
approve this relationship?

A Oh, no. No, | never saw it as a contract.
That is what I'mtrying to tell you. We had vari ous
groups over the years that use space in the school
system

"1l give you an exanple. There was a |egal, you
know, school safety and security group that was headed up
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by an attorney that was doing all kinds of safety and
security stuff. Hi s nanme escapes ne right now.  They
were using a wing of the PDC

There were many groups that used parts of the
building or a roomin the building and they didn't have
a contract, because no noney was bei ng _exchanged.

(Enmphasi s supplied).
The inpl enentation provided by Dr. Mrgan was m ni nal .

| then asked him what he needed and he said the main
thing that he was going to need was a |list of students
who had dropped out, and of course he needed the space in
the school. He would take care of the rest.

From Dr. Mrgan's point of view, the School System was under
no obligation to pay Alternatives anyt hi ng.

Q Did you discuss this drop back in programw th
t he procurenent office?

A. No. Again, | didn't see any need to do that.
Q Why not ?

A. Because we were just providing himthe space
and a list of nanes. He absolutely told us that it was
going to be at no cost to us. | remenber himsaying to
me very clearly, this is the best deal for Baltinore City
and you're not taking advantage of it. Because it is
going to cost you not one dine, he said, you'll be able
to get kids to drop back in, | essening your dropout rate.
All you have to give ne is sone space and a list of
nanes.

(Enmphasi s supplied).
D. The Tectonic Shift of February 26, 2001

At the very first mention by Dr. Berger to Dr. Mrgan that he
sonmehow expected the Board to advance nonies to Alternatives, Dr.

Morgan brought that wunanticipated revelation to the inmediate
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attention of Ms. Russo. Both Ms. Russo and Dr. Morgan pronptly
made it clear to Dr. Berger that the School System had never
committed itself to "pay" Alternatives anything for the Drop-Back-
In program Dr. Mrgan, in her deposition, stated:
Again, that seenmed like a reasonable deal since

supposedly initially it was not going to cost us
anything. Stuart then went into the high school and set

up shop to try to begin this program |'mnot sure that
it ever really got off the ground, but he then canme back
to us and said look, | can't do this unless you front ne

SONME nNoDney.

| went back to Carnmen and | said, Stuart says even
t hough | understood and you understood that we weren't
going to pay anything for this, in fact we were going to
get nmoney fromit because of this 80/20 or 90/10 formul a,
now he is saying that he needs the noney fronted by the

school system but we'll get it back.
Carnen _sai d absolutely not. | went back to Stuart
and | said, absolutely not, we can't do that. | think

that Stuart had al ready begun to nobilize. At the tine
| think he said that he had hired some peopl e.

| said, well, why did vou do that? He said, well,
because we are going to run this program | said, but we
never committed any noney. | never told you we were
goi ng to give you any noney.

(Enphasi s supplied).

Both Ms. Russo and Dr. Morgan unequivocally stated to Dr.
Berger that he had been given no authority to hire people or to
commt the School System to any expense whatsoever. In her
deposition, Dr. Mrgan stated:

Q Did you di scuss with Ms. Russo the procurenent
of this contract?

A. Never. Only after the fact. Only after Stuart
canme back and said | ook, I've hired all these people and
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what ever . | think both Carnen and | said he had no
authority to do that.

(Enphasi s supplied).

By way of a certified letter to Alternatives on February 26,
2001, Ms. Russo, on behalf of the Board, nade the Board's position
wi th respect to the proposed Drop-Back-In programabsol utely clear.

As you know, the Drop Qut Agreenent for Southern
H gh School, the Drop Qut Agreenent for Lake difton-
Eastern H gh School, and the proposed Drop In Agreenent
for a retrieval program are three (3) separate and
distinct transactions. The Drop Qut Agreenment for
Sout hern Hi gh School was approved by the School Board on
April 25, 2000. The Drop Qut Agreenent for Lake difton-
Eastern H gh School was approved by the School Board on
February 29, 2000. Qoviously, the proposed Drop In
Agreenent for aretrieval programhas never been approved
by the School Board.

After consulting with the BCPSS Ofice of Legal
Counsel, the School Board and the BCPSS would like to
clarify its position with respect to all three of these

transacti ons. For Southern H gh School, Alternatives
Unlimted will not receive any additional funding or
conpensati on. In accordance with Paragraph 6 of the
Agreenent, the total anmpunt of conpensation wll not

exceed $76,207.00. Dr. Elizabeth Mrgan, Chief Academ c
Oficer, has no authority to increase the anount of
conpensation for any BCPSS Agreenent.

For the Drop In or retrieval program no Agreenent
wll be presented or approved by the School Board. | f
Alternatives Unlimtedis still providingthis programto
students enrolled in the BCPSS, all operations and
prograns should be term nated i nmedi ately.

As soon as possible, please forward a detailed
summary of the services provided by Alternatives
Unlimted in operating a Drop In or retrieval program
Provide the dates and | ocations that such services were
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rendered; provide an explanation on how these services
were initiated; provide an item zation of the expenses
incurred; identify the BCPSS enrol | ed students, including
their home addresses and ages; and provide daily
at t endance reports and any ot her supporting
docunentation. This information should be sent to M.
Di xon Waxter, Associate Counsel, BCPSS Ofice of Legal
Counsel, Room 208, 200 East North Avenue, Baltinore,
Maryl and 21202. The appropriate school system personnel
will review this docunentation and neake a personal
recommendation to me regarding the value of such
services. Any anpunt that exceeds $15,000 will require
t he approval of the School Board.

(Enmphasi s supplied).

A followup letter, on Mrch 23, to legal counsel for
Al ternatives fromthe Ofice of Legal Counsel of the Baltinore City
Publ i c School System stated, in pertinent part:

As indicated in Ms. Russo's letter, dated February 26,

2001, all services of the "Drop In" or "Drop Back In"

program provided by Alternatives Unlimted, Inc. should

have ceased and termnated as of the date of M.
Baldwin's receipt of the letter.

To reiterate, the School Board nust approve any
contract involving a paynent anount equal to or exceedi ng

$15, 000. Agency principles cannot and wll not be
applied to circunvent the |ong-standing procurenent
policy of the BCPSS. As a result of the prior

interaction of Alternatives Unlimted and the BCPSS,
referred to in your letter, Alternatives Unlimted had
actual notice of this procurenent policy and the School
Board's absolute and sole authority to enter into and
conmmit the BCPSS to contracts of $15,000 or nore.

(Enphasi s supplied).
In a letter of April 17, counsel for the Board reiterated to

counsel for Alternatives:
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After consulting with Ms. Russo, the position of the New
Baltinore City Board of School Commi ssioners ("Schoo

Board") and the Baltinore City Public School System
("BCPSS") has not changed. The BCPSS has no interest in
continuing the "Drop In" program with Alternatives

Unlimted, Inc. for this acadenm c vear or the next
acadeni c _vear.

(Enmphasi s supplied).
In a final letter to counsel for Alternatives on My 9,
counsel for the Board again nmade clear the Board's practice.

These Drop In services were never authorized and never
approved by the School Board. However, the School Board
IS prepared to evaluate the services rendered and the
val ue of such services. Again, any anount exceeding
$15,000 woul d require the approval of the School Board.

(Enmphasi s supplied).

Quantum Meruit And/Or Unjust Enrichment:
One Claim or Two?

What then, at the summary judgnent stage and on the basis of
t he undi sput ed evi dence, was the viability of Alternatives's counts
charging 1) quantumnmeruit and 2) unjust enrichnent, the two counts
agai nst the Board that had survived earlier dismssal at the hands
of Judge @Aynn? W wll, for the reasons just discussed, assess
that viability inthe norelimted tinme frame of the actions of the
parties prior to February 26, 2001.

Bef or e maki ng even that truncated assessnent, however, we need
to situate our inquiry on an identifiable legal grid. Wth gquantum
meruit and unjust enrichnent, are we, at least in this case, really
addressing two separate causes of action or sinply two ways of

| abeling the sane cause of action? Are these, perhaps, only two
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ways of neasuring recovery for a single cause of action? Are
gquantummneruit and unjust enrichnment clains sounding in contract or
in tort or in sonmething, nore anorphous, in between? Are we
tal king about renedies that once would have been considered
equitable renedies or renedies at |aw? Does it nmke any
di fference? Although there are a |ot of |egal argunents floating
about in the surrounding waters, we wll not begin to plot our
course until our legal |ongitude and | egal |atitude have been nore

firmy and confortably established.
The ultimte question, of course, wll be whether these two
remai ning counts were not just as surely foreclosed by the

rati onal e of Gontrumv. Baltinore, 182 Mi. 370, 35 A 2d 128 (1943),

as were the other counts earlier dismssed by Judge @ ynn on the
basis of Gontrum Judge Allison rul ed unequi vocally that those two
counts could not survive the foreclosing effect of Gontrum

Wth respect to counts five and si x, quantum neruit
and unjust enrichnent as to the Board, this is perhaps
t he toughest question because if the defendant were a
private party, this court would not be granting sunmary
judgnent on these two counts. However, the defendant is
not a private party, and it's the finding of this court
that these counts cannot survive the Court of Appeals’
analysis in Gontrumv. Baltinore, 182 M. 370 (1943).

Enpl oyees through words or deeds don't make
enf orceabl e contracts for the Board. Not only does the
| aw i npute that know edge to the plaintiff, but Doctor
Berger here, acting for the plaintiff, acknow edged he
knew the rule. And even if he hadn't acknow edged it,
his course of conduct with respect to three prior
contracts with the school systemwoul d have been evi dence
of actual know edge on his part in any event. So for
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this reason, the court finds that summary judgnment on
counts five and six as to the Board is appropriate.

(Enmphasi s supplied).
The Third World of Restitution
As we seek to fix our legal latitude and |ongitude, we note

that it was in Mass Transit Adnministration v. Granite Construction

Co., 57 Mi. App. 766, 774, 471 A 2d 1121 (1984), that this Court,
speaking through Judge Bloom first wused the term "the
restitutionary renedies.” That is the sea into which we shall be
sai |l i ng. The conceptualization of restitution as an autononopus
subj ect of legal analysis, as sonething overl apping the edges of
both contract and tort but also filling sonme enpty space between
the two, is arelatively recent phenonenon. In | George E. Pal ner,

The Law of Restitution (1978), pp. 1-2, Professor Pal mer di scusses

the subject's recent provenance.

It has been traditional to regard tort and contract as
the two principal sources of civil liability at conmon
law, although liability arising out of a fiduciary
rel ati onship has developed largely outside these two
great categories. There is another category that nust be
separated fromall of these; this is liability based in

unjust enrichnent. |In particularized formthis has been
a part of our law from an early tinme, but it has been
slowto energe as a general theory. |In present Anmerican

| aw, however, the idea of unjust enrichnent has been
general ly accepted and wi dely appli ed.

Restitution based upon unjust enrichment cuts across
many branches of the law, including contract, tort, and
fiduciary relationship, but it also occupies much
territory that is its sole preserve.

(Enmphasi s supplied).
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Pal mer acknowl edges, p. 2 n.3, the trail blazing i npact of the

Restatenent of Restitution in furthering the recognition of

restitution as an autononmous subject of |egal analysis.

The  nost i mport ant nodern contribution to the
organi zati on and devel opnent of Anerican law is the
Rest at enent of Restitution (1937).3

See also Dawson, Unjust Enrichnent (1951), the "outstanding

contribution of a nore recent tine." 1d.

Saul Levnore, "Explaining Restitution,” 71 Vir. L. Rev. 65, 67
(1985), also describes how restitution has cone to fill the
border|l and between contract and tort.

Restitution occupies the crucial ground between its much-

studi ed nei ghbors, tort and contract. Restitution deals

wi t h nonbar gai ned benefits; tort |aw w th nonbargai ned

harnms; contract |law with bargai ned benefits and harns.

Qur conceptualization of restitutionary |law is nonethel ess
still in a state of flux. Mich geriatric |anguage and many now
creaking concepts still clutter the caselaw. The very presence of
a quantum neruit count in this case, as sonething ostensibly
separate from an unjust enrichnment count, may represent nothing

nore than the reluctance to throw of f obsol ete | inguistic shackl es.

1 Dan B. Dobbs, Law of Renedies (2d ed. 1993), § 4.1(3)

"Introducing the Procedural and Term noli gical Side of

3As Pal ner states, p. 4:

The term "restitution" appears in early decisions,
but general recognition probably began wth the
publication of the Restatenent of Restitution.
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Restitution,” p. 564, well describes the recent conceptual and
| i ngui stic evol ution.

At one tine the I egal profession did not understand
restitution to be a general legal topic at all. Wat we
now call restitution was pursued through a whol e host of
actions, each of which was adapted to a single factual
si tuation. These actions were often thought of as
"renedi es" rather than theories for a claim They went
under a splendid variety of names like Mney Had and
Recei ved, Money Pai d, Money Lent, QuantumMeruit and many
others. Earlier |awers thought of these narrow actions
as _essentially unrel at ed.

These sane kinds of clainms are now perceived to be
nerely subsets of restitution. The nodern view is that
unjust enrichnent is a unifying principle for all such
cases and restitutionis the award nade to vindi cate that
principle. Restitution today is applied both in cases
that used to be brought at | aw and those that used to be
brought in equity. The unity of the subject matter is
now reflected in part by Professor Palnmer's four-vol une
treatise of classic dinmensions and by the collection of
many restitution cases under the topic of Inplied and
Constructive Contracts in the West Digests. Even so, the
history of restitution as a collection of insular and
unrel at ed doons or procedures is also still apparent in
the diverse locutions of the courts.?

terns _such as "assunpsit" or "quantum neruit" although
these terns are based on procedures that have been
obsolete for over a century. Judges very often use the
term "damages" to refer to noney restitution

(Enmphasi s supplied).

The Restitutionary Remedies As Designed
To Prevent Unjust Enrichment

When we enter the world of restitutionary renedi es, we have
arrived in the land of wunjust enrichnent. The restitutionary

remedi es and unjust enrichnment are sinply flip sides of the sane
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coin. The generative purpose of a restitutionary renmedy is the
prevention of wunjust enrichnent. As Judge Sal non observed in

Mbgavero v. Silverstein, 142 Mi. App. 259, 276, 790 A 2d 43 (2002),

"Restitution ... is referred to as an action for unjust

enrichment.” |In Berry and Gould v. Berry, 360 M. 142, 151, 757

A. 2d 108 (2000), the Court of Appeals stated the general principle
of unjust enrichment to be:

A person who receives a benefit by reason of an
i nfringement of another person's interest, or of |oss
suffered by the other, owes restitution to himin the
manner and anount necessary to prevent unjust enrichnent.

(Enmphasi s supplied).

The core principle which Restatenent of Restitution takes as

its point of departure is set forth in its opening section:
§ 1. UNJUST ENRI CHMVENT.
A person who has been unjustly enriched at the

expense of another is required to make restitution to the
ot her.

Restatenent, p. 12.
The synbiotic relationship between restitution and unjust

enrichnment is also stressed in 1 Dan B. Dobbs, Law of Renedies (2d

ed. 1993), § 4.1 "Restitution and Unjust Enrichnent," pp. 551-52:

Restitution is a sinple word but a difficult subject,
partly because restitutionary ideas appear in many
guises. 1n spite of their diversity, restitution clains
are bound by a major unifying thread. Their purpose is
to prevent the defendant's unjust enrichnment by
recapturing the gains the defendant secured in a
transacti on.

(Enphasi s supplied). Dobbs goes on, p. 557:
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The fundanental substantive basis for restitutionis
that the defendant has been unjustly enriched by
receiving sonething, tangible or intangible, that
properly belongs tothe plaintiff. Restitutionrectifies
unjust enrichnment by forcing restoration to the
plaintiff.

(Enmphasi s supplied).
In explaining the law s reluctance to permt instances of

unj ust enrichment, John P. Dawson, "The Sel f-Serving I nterneddl er,"’

87 Harv. L. Rev. 1409, 1411 (1974), traces back to the Book of

Matt hew the belief that men "should not reap where they have not
sown. "

For analytic purposes, Dobbs, pp. 558-62, divides unjust
enrichment cases into four general categories, one of which
concerns us here. |If, arguendo, the Board in this case was the
beneficiary of any unjust enrichnment, it clearly would have been of
the type that Dobbs describes, pp. 559-60, as "G oup 4 Cases,"
cases in which the benefit to the Board canme in the form of
"services w thout m sconduct."”

Benefits to defendant from noney or services wthout
m sconduct - - M st akes and ot her di sruptions in
contracting. Not all unjust enrichment turns ontort, on
tangi bl e property, or on contract breach. Sonetines a
plaintiff confers a benefit upon a defendant whol |y apart
fromany breach of substantive duty. Parties attenpting
to enter a contract may be mistaken in their underlying
assunpti ons about the subject matter of that contract, or
they may be faced with new conditions they never intended
to contract about. When the m stakes or new conditions
becone apparent, the best solution nay be to call off the
deal because it is not really the deal the parties
attenpted to make.
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Benefits conferred w thout mstake or contract.
Cases of attenpted contract oftenillustrate the G oup 4
category, but contract is not an essential ingredient.
What is essential is that the defendant receives a
benefit without fault or breach of duty on his part, vet
is at | east arquably under a duty to give up that benefit
on the qground that otherwise he wll be unjustly
enri ched.

(Enphasi s supplied).
Equity: AFalse Light on the Shore

Judge Al lison granted sunmary j udgnment agai nst Al ternatives on
the counts charging quantum nmeruit and unjust enrichnent on the
ground that the foreclosing effect of Gontrumapplied as surely to
themas to the counts based squarely on contract. Alternatives now
argues that Judge Allison was in error in "not distinguishing
between [its] legal and equitable clains.” It argues that she
"inmproperly applied the ruling in Gontrum ... to causes of action
whi ch sound in equity." Alternatives asserts, quite accurately but
unremar kably, that "whether the plaintiff mght prevail under
equi tabl e renedi es such as quantumneruit and unjust enrichnment is
never addressed in Gontrum " Indeed, it was not; those counts were
sinply not before the Court in that case. Al that neans, of
course, is that Gontrumsquarely answered neither "Yes" nor "No" to

t he question before us.

A. A Flawed Minor Premise: Quantum Meruit and Unjust Enrichment Are Not
Equitable Remedies

What Alternatives seeks to do, by invoking the mantra of

equity, is to beguile us by a false light on the shore. Quite
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aside fromthe distinct question of whether the forecl osing effect
of Gontrum applies to equitable renedies (the mmjor prem se),
Al ternatives has abjectly failed to establish that quantum neruit
and unjust enrichnment, at |east under the circunstances of this
case, are actually equitable renedies (the necessary m nor
prem se). It baldly asserts the proposition, but it offers no
recogni zed | egal support for it.*

The snare in which Alternatives would entrap us is a senmantic
one. Its argunent is that if ever the casel aw uses the adjective
"equi tabl e" (or such synonyns as "fair" or "just"), it necessarily
is mandating that the formof relief shall be an "equitabl e renedy"”

as traditionally devel oped by the courts of equity and with all of

the procedural "rights, honor s, and privileges thereto
appertaining.” "Equity," however, is too protean a word to be thus
pi nned down. The word "equity" (with its full granmatical

paradi gnm) sonetinmes has a broadly diluted descriptive usage that
ranges far beyond its nore [imted enploynent as a jurisdictional

termof art.

“Alternatives relies exclusively on an unreported di sposition
by the Fourth Circuit, a circunstance which Local Rule of the
Fourth Circuit 36(c) states makes its citation "disfavored."
Accordingly, we take no notice of it. The Fourth Circuit was
obviously intending to dispose of the case before it wthout
announci ng a princi ple of precedential significance and we will not
read any such significance into a situation in which it intended
none.
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Dobbs, § 2.1(3) "Meanings of Equity," pp. 65-66, discusses the

various definitions of the adjective "equitable" and the shifting
|l egal significance of those respective definitions. In the
br oadest sense, al nost every legal principle is based on its being
"equitable" in the sense that the | aw, whenever it reasonably can,
seeks a result that is fair and just.

Equitable in the sense of fair, noral, or just.
Wien the term "equitable"” is used only to describe the
noral basis of a claimor defense, the conclusion that
the claimis equitable has no necessary |egal effect on
the renedy or on the procedure. Take this sentence:
"The defendant stole the plaintiff's watch, worth only
$10, but the defendant sold it for $100; it is only just
and equitable that the defendant pay the plaintiff the

$100. Good conscience dermands it." |n these sentences,
the witer is stating a substantive ground for relief.
He is not addressing the renedy. |In fact, in such cases

as those described in this sentence, the plaintiff can
sinply sue for the noney ($100) and recover it "at |aw, "

with ajury trial if he wishes. |t is not wong to say
that such a claimis "equitable," but it is equitable
only in a very limted way: it appeals to "the
equities," the sense of justice. |t does not necessarily

i nvol ve equity renedi es, equitabl e def enses, or equitable
procedures |like the non-jury trial.

Id. at 65 (enphasis supplied). Wien a word says everything, it
says not hi ng.

Contrasted with that that sweeping and essentially cliched
nmeaning of "equitable" is "equitable" as it nore carefully
di sti ngui shes an "equitable renedy" from a "legal renedy," each
with its own attendant procedures and consequences.

Equitable in the sense that an equitable renedy is
sought. In contrast to the substantive uses of the term

"equitable,” courts and |l awers often use the term much
nore precisely to nean that the plaintiff has sought an
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equitable renedy, usually one involving coercive
el enent s. When that is the case, there are two nmgjor
| egal effects of concluding that the case, claim or
remedy i s equitable.

First, when the plaintiff asserts an equitable
remedy, equitable defenses can be invoked even if they
could not be invoked against a "legal" claim Mor e
broadly, the judge will feel free to exercise discretion
in denying the remedy and, if she grants it, in shaping
t he renedy.

Second, subject to an inportant exception, if the
plaintiff clainms an equitable renmedy, then neither party

has aright toajury trial. |If the plaintiff seeks only
damages fromthe defendant's trespass, the case goes to
a jury on demand; if the plaintiff seeks only an

injunction to prevent future trespasses, the case is
tried to the judge sitting as Chancellor and w thout a

jury.

Id. at 65-66 (enphasis supplied).

"equi

Dobbs, p. 65, gives a precise thunbnail definition of

tabl e renedy":

The termequi tabl e, when applied to a renedy, usually has
a precise neaning. It neans a renedy based on a personal
order, commanding specified conduct of the defendant,
such as an i njunction, an order for specific perfornance,
or a constructive trust or simlar renmedy coupled with an
in _personam order.

(Enmphasi s supplied).

resti

| egal

Depending entirely on the type of relief sought,

an

a

tutionary claim based on unjust enrichment may be "purely

" or "purely equitable.”

Renedi al | y and historically speaki ng, however
restitution mght be either a purely legal claimor a
purely equitable claim

Restitution clainms for noney are usually clains "at
[aw. " So are restitution clains for replevin and
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ejectnent. On the other hand, restitution clains that
may require coercive intervention or sonme judicial action
that is historically "equitable,” may be regarded as
equitable clains. For example, if +the defendant
fraudulently obtained title to Blackacre from the
plaintiff, the plaintiff mght ask the court to declare
a "constructive trust," the upshot of which would be to
order the defendant to reconvey Blackacre to the
plaintiff. Such a claim is restitutionary and also
hi storically regarded as equitable.

If the sane plaintiff nmerely asked for the nobney
val ue of Bl ackacre or the suns gai ned by the defendant in
selling that fanous property, then the claimcould still
be restitutionary but it would now be a claim"at |aw "

Id. at 556 (enphasis supplied).

In Mass Transit Administration v. Granite Construction Co., 57

Md. App. at 774, Judge Bl oom highlighted the distinction between
those restitutionary renedies that are "in equity" and those ot hers
that are "at law "
Restitution "did not spring full-blowm from the
tenpl e of Bl ackstone. It energed very slowy froma host

of different sources, sone in |aw and sone in equity."”
Dobbs, supra, 8§ 4.1; see also 1 Palner, The Law of

Restitution, § 1.1 (1978). In equity, the principa
restitutionary renedies are the constructive trust, the
equitable lien, subrogation, and the accounting for
profits. At law, the chief restitutionary renedy is

quasi -contract.

(Enmphasi s supplied).

"Equitable renedies" is a collective term of art for a
category of renedies, historically developed in courts of equity,
that are 1) in personamin character and 2) coercive in nature.
Dobbs, pp. 564-65, describes the general character of the category.

Restitution clains are initiated in the sane way t he
other clains areinitiated, by a conplaint, counterclaim
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or set-off. Once the claimis initiated, many diverse
terms and procedures nmay be invoked to enforce a
restitutionary regine. Sone of themderive fromthe old
separate equity courts and are still distinguished by in
personamorders. Such procedures nmay operate to provide
restitution in specie, that is, areturn of a particular
Item of property such as Blackacre. The npbst notable
equitable procedures to enforce restitution are the
constructive trust, the equitable lien, and subrogation.
These procedures give the plaintiff restitution by giving
the plaintiff title to, or a security interest in
particul ar property; or, in the case of subrogation, by
giving the plaintiff the rights fornmerly held by anot her
per son.

(Enphasi s supplied).

In this case, the restitution sought by Alternatives was a
noney judgnent. The quantumneruit claimis based, presumably, on
an alleged inplied-in-fact contract. The unjust enrichment claim
Is based on a quasi-contract or an inplied-in-law contract.
Al t hough both may be "equitable” clainms in the bright and cel estia
sense that they seek fairness and justice,® both invoke renedies
that are universally recognized as |egal renedies, not equitable

remedi es.

SDobbs, at 558 n.1, discusses this broad and uni versal sense
in which the termis sonetines used.

The use of the termequity has soneti nes been confusi ng.
It does not inply that all restitution cases are brought
"in equity" or that equitable relief is given. It is not
a jurisdictional statenent but a standard about the goal
or a standard for judging what counts as unjust
enri chnment.

(Enmphasi s supplied).
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In Mass Transit Adm nistration v. Granite Construction Co., 57

Md. App. at 775, Judge Bl oomwas not beguiled by the false Iight on
the shore, as he neticul ously distingui shed between an acti on based
on quasi-contract, an action at law, and a distinctly different
action in equity.

Al t hough gquasi -contract i s often described as "equitabl e"
and i ndeed recovery in restitution is based upon notions
of justice and fairness, "this refers nerely to the way
in which a case should be approached, since it is clear
that the action is at law and the relief given is a
sinple noney judgnent."?

SThis is to be distinquished from an action in

equity, where the plaintiff can gain restitution of a
specific property (constructive thrust) or receive an
interest in specific property (equitable lien).

(Enphasi s supplied).
Restitution in the formof a noney judgnent based on a claim
of quantum nmeruit is unquestionably a renedy at |aw.

Restitution can be addressed by reference to the old
forms of action in which restitutionary ains were pursued
inthe lawcourts. A judge can say that the plaintiff is
entitled to recover in assunpsit as areference to a form
of action no |onger in existence but one that m ght once
have been used for restitutionary recoveries. Special
forms of assunpsit can also refer to restitution, the
nost famliar of these being gquantumneruit. These and
parallel terns refer to one formof restitution or one
process of getting it. They are not something different
fromrestitution.

Dobbs at 557 (enphasis supplied).
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By the sane token, restitutionin the formof a noney judgnent
for unjust enrichnment based on quasi-contract is equally clearly a

renmedy at | aw.

Restitution can also be addressed by reference to an
ol der theory of relief (as distinct fromthe ol der forns
of action). The older ways of speaking about
restitutionary clainms in |law courts was to say that the
law inplied a contract between the parties although no
contract existed. This in turn was called quasi-
contract. So a judge who says the plaintiff has an
inplied in law contract claim could also say that the
plaintiff has a quasi-contract claim or that the
plaintiff has a restitution claim(for noney).

Dobbs at 557 (enphasis supplied).

By contrast, a restitutionary remedy that is coercive in
nature and in personamin focus is an equitable renmedy. No such

remedy, it shoul d be noted, has been sought by Alternatives in this

case.

Restitution can also be addressed by reference to the
theory and formof the remedy used in equity. The terns
constructive trust, equitable lien, accounting for
profits and subrogation are terns that cone to us from
the equity side of the court. They reflect different
measures or forns of restitution but they are all
restitutionary.

Dobbs at 557 (enphasis supplied).

As the legally significant terns of art are understood,
Alternatives in this case did not seek "equitable renedies" as

opposed to "legal renedies,” and Gontrum may not be di stingui shed

on that basis.
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B. A Flawed Major Premise: Equitable Remedies Are Not Exempted From the
Coverage of Gontrum

Just as Alternatives has failed to establish its mnor
premse, to wit, that quantum neruit and unjust enrichnent are
"equitable renedies” in the jurisdictional sense of that term of
art, so too has it failed to establish its major premse, to wt,
that the status of being an "equitable remedy” woul d exenpt a claim
fromthe otherw se foreclosing effect of Gontrum

Equi t abl e estoppel, for instance, is an "equitable renedy."

J.F. Johnson Lunber Co. v. NMagruder, 218 M. 440, 447-48, 147 A 2d

208 (1958) ("The whol e doctrine of equitable estoppel is a creature

of equity and governed by equitable principles."); Inlet Associates

V. Assateaque House, 313 M. 413, 434-35, 545 A 2d 1296 (1988)

("Qur cases have continually applied the definition of equitable

estoppel set forth in 3 J. Poneroy, Equity Jurisprudence, 8§ 804

(5th ed. 1941)."). In Gontrum 182 M. at 377-78, the plaintiff
had cont ended

that the Gty is now estopped from asserting that the
prom ses of its agents were beyond the scope of their
power and authority, because it is now enjoying the
benefits accruing to it under the sewer right of way
agreenent, wthout having conpensated the appellants
t her ef or.

(Enmphasi s supplied).
Gontrum 182 M. at 378, nonethel ess held enphatically that,

under the circunstances of that case, the plaintiff could not
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assert equitable estoppel to escape the otherw se foreclosing
effect of the Gontrum doctri ne.

Generally, no estoppel as applied to a nunicipa
corporation can grow out of dealings with public officers

of limted authority where such authority has been
exceeded, or where the acts of its officers and agents
were unauthorized or wongful. No representation,

statenent, pronises or acts of ratification by officers
of a public corporation can operate to estop it to assert
the invalidity of a contract where such officers are
W t hout power to enter into such a contract on behal f of
t he corporation.

It is our conclusion that the doctrine of estoppel
does not apply and that the Cty is under no obligation
to conpensate the appellants for the sewer right of way
now used by it.

(Enmphasi s supplied).

In ARA Health Services v. Departnent of Public Safety, 344 M.

85, 96, 685 A 2d 435 (1996), the Court of Appeals also held that
where a governnental entity is otherw se shielded from financi al
liability because of unauthorized commtnents by its agents or
enpl oyees, equitable estoppel may not be invoked against the
governnental entity.
Finally, [ARA] argues that the Departnent should
nevert hel ess be estopped, on equitable grounds, from
denying the wvalidity of the contract nodification.

Odinarily, the doctrine of estoppel does not apply
agai nst the State.

(Enmphasi s supplied).

In lnlet Associates v. Assat eague House, Chief Judge Robert C.

Mur phy, after review ng thoroughly the circunstances under which
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equitable estoppel my and my not be invoked against a
muni ci pality, 313 M. at 434-38, and after citing Gontrum as
authority, id. at 437, held squarely:
I n ot her words, the doctrine of equitable estoppel cannot
be i nvoked to defeat a nunicipality's required adherence
to the provisions of its charter sinply because of

reliance upon erroneous advice given by an official in
excess of his authority.

313 Md. at 437 (enphasis supplied). See also Gty of Baltinore v.

Crane, 277 Md. 198, 206, 352 A . 2d 786 (1976); Gty of Hagerstown v.

Long Meadow Shopping Center, 264 M. 481, 494-95, 287 A 2d 242

(1972); Lipsitz v. Parr, 164 M. 222, 227-28, 164 A 743 (1933).

Constructive fraud is also a cause of action calling for an

"equitable remedy." Tyler v. Secretary of State, 229 Md. 397, 404-

05, 184 A . 2d 101 (1962); Geen v. Lonbard, 28 Mi. App. 1, 12, 343

A.2d 905 (1975); 3 John M Poneroy, Equity Jurisprudence (5th ed.

1994), § 922, pp. 625-26. The plaintiff Gontrum even nore than
Alternatives in this case, clained that his enrichnment of the City
"was in reliance upon these representations” by the Land Surveyor
and the assistant city solicitor. 182 Mi. at 374. "[Rlelief is
sought on the ground that these representations anount to
constructive fraud." [|d.

The observations of the Court of Appeals, in affirmng the
pretrial dismssal of the conplaint, are equally pertinent to
Al ternatives's conpl aint.

[ Mere expressions of opinion about what will occur in
the future, do not constitute fraud even though they turn
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out to be false, at |least where they are not nade with

intent to deceive, and where the parties have equal neans

of know edge or the subject is equally open to the

i nvestigation of both, and an exam nation has not been

fraudul ently prevented.
182 Md. at 374. Neither Ms. Russo nor Dr. Mrgan made any
representations to Dr. Berger that either of them possessed any
authority to bind the Board to any expenditure of $15, 000 or nore.
Even if, ar guendo, they had, Dr. Ber ger, by his own
acknow edgnents, knew full well that that was not the case. He
woul d have had no basis for relying on such representations even
if, for the sake of argument, they had been nade.

Even in a case of proven unjust enrichnent, not based upon an
actual contract, express or inplied, Maryland' s deliberate policy
decision to protect the public treasury from unauthorized

expenditures wll prevail over the interests of an aggrieved

plaintiff. In Mass Transit Administration v. Granite Construction

Co., 57 Md. App. 766, 471 A 2d 1121 (1984), the specific doctrine
that protected the governnental entity from the unauthorized
entering into a contractual obligation by one of its enpl oyees was
that of sovereign inmunity. 1In this case the governnental entity
i s shielded fromunaut horized financial obligations by the rule of
Gontrum  The anal ogy between the two policy shields, however, is
a close one, and we find it persuasive. What we said in Mass

Transit with respect to sovereign inmunity applies in this case
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with respect to Gontrum It is a nessage, however, that

Al ternati ves does not wi sh to hear.

Alternatives's Misperception
Of Gontrum's Public Policy Pronouncement

Permeating Alternatives's argunents as they appeal, genuinely
or disingenuously, to equity is a conplete msperception of
&ontrum s basic teaching. It is as if Aternatives is in
psychol ogi cal denial as to the Gontrumstatenment of policy that the
normal rul es governi ng contractual rel ationshi ps do not apply when
one of the parties is a governnental entity. The appellee in this
case is not Ms. Russo. Nor is it Dr. Mrgan. The exclusive
def endant-appellee is the Baltinore City Board of School
Conmi ssioners. It is from that Board that Alternatives seeks a
nonet ary awar d.

Al ternatives, however, continuously and insistently inputes
knowl edge and responsibility to the Board through the words and
actions of Ms. Russo and Dr. Morgan. If this were an ordinary
busi ness di sput e between private parties, such i nputing, of course,
woul d be perfectly appropriate. A corporation nay be bound by the
words and actions of its agents, especially when they are high
ranki ng executives of the corporation.

As Al ternatives assesses the duties and the obligations of the
parties, it seeks to place itself and Dr. Berger in one group, the
plaintiff's canp, and to assign the Board, M. Russo, and Dr.

Morgan to the adversary group, the defendant's canp. It seeks to
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rely on the apparent, if not the actual, authority of M. Russo
and/or Dr. Morgan to bind or obligate the Board.® Once again, such
a grouping of the players would be appropriate if this were an
ordi nary busi ness dispute between private parties.

The fundanental teachi ng of Gontrum however, is that when one
of the parties to the ostensible relationship is a governnenta
entity, the placenent of the players into respective categories is
dianetrically rearranged. When the expenditure of public funds is
i nvol ved, the authority to expend such public resources is stingily
conferred and rigidly regulated. In this case, only the Board
itself, and not even its hi ghest ranking executives or agents, nay
aut hori ze any expendi ture of $15,000 or nmore. That is this case's
overarching reality.

The basic principle for which Gntrum stands is that the
public fisc, and thereby the public itself, is to be protected by
stringent procurenent procedures not only agai nst outside parties,

such as Alternatives, but even against its own agents and

°As Judge Hol | ander stated for this Court in Departnent of
Public Safety v. ARA Health Services, 107 Ml. App. 445, 463, 668
A 2d 960 (1995), aff'd, 344 Md. 85, 685 A 2d 435 (1996), however,
"the notion of 'apparent authority' need not be considered where a
contract with the State is at issue.” See also ARA v. Departnent
of Public Safety, 344 Mi. at 96:

Viewed in this light, the estoppel argunent becones
i ndi stinquishable from the arqunent that those persons
had apparent authority to pay the funds at issue here.
We have rejected [ARA's] apparent authority argunent.

(Enmphasi s supplied).
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enpl oyees, such as Ms. Russo and Dr. Morgan. Pursuant to the stern
categori zation of Gontrum the Board (representing the public) is
pl aced in one category, all by itself. G ouped together, perhaps
unconfortably, in the potentially opposing canp are Alternatives,
Dr. Berger, Ms. Russo, and Dr. Morgan
Al ternatives poses the controlling principle as one of

fairness to the plaintiff vis-a-vis the conbined behavior of the

Board, Ms. Russo, and Dr. Morgan. If the Board were a private
corporation, fairness to the plaintiff would, indeed, be a
critical, and perhaps controlling, consideration. It is not to

denmean fairness, however, to point out that in the very different
public policy world dealt wth by Gontrum the critica
consideration is not fairness, but the financial inviolatability of
the Board vis-a-vis the conbined behavior of Alternatives, Dr.
Berger, Ms. Russo, and Dr. Morgan. A different set of values is in
pl ay.

| f fairness had been the controlling criterion, the plaintiff

Gontrum hi nsel f woul d have prevailed in Gontrumyv. Baltinore. The

City had been unquestionably enriched at his expense. It took a
strip of his property twenty feet in width and three hundred
thirty-five feet in length. It dug trenches and installed sewer
| ines throughout that strip. Over the course of nine years the
City never conpensated Gontruma single penny for the invasive use

of his property. Gontrumhad m stakenly believed that the Gty was
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about to condem the property but, in making that m stake, Gontrum
had relied on assurances made to himby the Gty Land Surveyor and
an assistant city solicitor. The Court of Appeals was adamant
that, even though the Gty "is now enjoying the benefits accruing
to it under the sewer right of way agreenent, wthout having
conpensated [CGontrun] therefore,” 182 Mid. at 377-78, the City was
"under no obligation to conpensate [ Gontrun] for the sewer right of
way now used by it." 182 Md. at 378. The controlling public
policy was clear.
A rmuni ci pal corporation cannot be held liable for the
unaut horized acts of its agents although done offici
colore, wi thout sone corporate act of ratification or
adoption; and, from consideration of public policy, it
seens  nore reasonable that an individual should
occasionally suffer fromthe m st akes of public agents or
officials, than to adopt a rule, which, through inproper

conbinations and collusion, mnmght be turned to the
detrinent and injury of the public.

182 Md. at 376 (enphasis supplied). The protection of the public
unhesitatingly "trunped" fairness to the plaintiff.

Ri gid budgetary and procurenent procedures, as explained by
Gontrum protect the public treasury not only fromthe corrupt or
col lusive actions of its agents, but also fromthe i nadvertent, the
ill-advised, and even from the nobst nobly notivated and well
i ntenti oned excesses of its highest executives, if and when they
seek to commt funds beyond their authority to commt. It is a
commonpl ace that visionary and forceful executives frequently

believe that the optimumful fillnment of the m ssion of their state,
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their city, or their agency demands nore funds than a seem ngly
stingy budgetary process has provided. |f unrestrained, they could
easily, fromthe noblest of intentions, drain the public treasury.
It is not only to protect public funds from outside parties, such
as Alternatives, but also to protect the public fisc fromthe well
notivated enthusiasm of its own executives that strict budgetary
and procurenent procedures, and supporting cases such as Gontrum
are inposed as a necessary legislative check on the executive
branch. As Judge d ynn observed, "the rule in Gontrumis harsh.”

There are, however, sound policy reasons for that harshness.

"The Forms of the Actions We Have Buried,
But They Rule Us From Their Graves"
... Frederic William Maitland

Di sposi ng of a counterattack based on the mantra of "equity,"
however, is only the beginning of our analysis. Equity is where we
are not. It still remains to be determ ned precisely where we are.

Assunpsit. Indebitatus assunpsit. The forns of the actions.
The common counts. Quantumneruit. Quantumval ebant. Echoes from
anot her world and another time. Despite occasional posing to the
contrary, noreover, probably no one has truly nastered all of this
arcane |lore since the death of John Prentiss Poe.

Al t hough the paths of quantum nmeruit and unjust enrichnent
have, for at |east a century, diverged, they do share a | ong common
ancestry. Some discussions, indeed, still wuse the terns

i nt erchangeably. Some carefully distinguish them Some do both in
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successi ve paragraphs or even successi ve sentences w t hout seem ng
to be aware of the slightest inconsistency. It is a field fraught
with hidden pitfalls. Saul Levnore, "Explaining Restitution," 71

Vir. L. Rev. 65, 66-67 (1985), refers to it as "the renmarkably

uneven terrain of restitution |aw "

The Growth of Assumpsit
Bot h quantum nmeruit and unjust enrichnent are offshoots of
the common | aw action of Assunpsit, and to understand them we nust
understand it. Al t hough the common |aw action of Covenant was
avail abl e for the breach of a contract under seal, the early common
| aw recogni zed no cause of action for the breach of a sinple
contract. To fill a void that desperately needed filling, there
gradual | y devel oped the formof action known as Assunpsit. It is
Latin for "he assunmed" or "he undertook." The fuller formis
| ndebi t at us Assunpsit: "He assuned the debt; he undertook to pay
the debt."” Both quantum neruit and unjust enrichnment sprang up
al beit on the edges, as the |law of contract itself evolved, and
they remain firmy rooted in the principles and in the | anguage of
contract |aw.
Early on, Assunpsit canme to cover the case of an actual
t hough sinple, contract, witten or oral. Fromthe coverage of an
express contract, it then expanded to cover a contract that was not
express but that could be inferred fromthe circunstantial behavi or

of the contracting parties. It ultimtely was stretched to cover
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certain instances of unjust enrichnent, where the law was wlling
to create a contract, as a legal fiction, where none in fact

exi sted, even inferentially. Prosser and Keeton, The Law of Torts

(5th ed. 1984), p. 672, describes the burgeoning early growth of
Assunpsi t.

By a series of ingenious fictions it was held first,
that assunpsit would lie where a debt existed and a
pronise to pay it could be inferred, as a fact, fromthe
ci rcunst ances of the case; then that the prom se woul d be
"inplied" by the law fromthe nere existence of a debt
whi ch the defendant ought to pay, although there was
nothing to show that the pronise was really nmade; and
finally, that the lawwould "inply" both the debt and t he
prom se whenever one had received or used sonething for
which "natural justice" would require that he conpensate
anot her.

(Enmphasi s supplied).

Dobbs, pp. 578-79, explains how the action of Assunpsit grew
initially out of the action of Debt but ultinmately came, inits own
name, to cover breaches of sinple express contracts.

The devel opnent of Assunpsit for the enforcenent of
sinple prom ses therefore did not extend to the kind of
claimthat could be brought in Debt. However, Assunpsit
was a preferable action to Debt for various reasons, and
plaintiffs began to all ege that the defendant had owed a
debt, and that, having owed it, he later undertook to pay
it by an express pronise to do so. This all egation
allowed the plaintiff to prove the express prom se, and
if he could do so, he could maintain the action in
Assunpsit rather than Debt. This canme to be called
i ndebi tatus assunpsit. By 1692 in Slade's Case it was
held that Assunpsit could be used in any debt claim
whet her t he def endant had expressly undertaken to pay the
debt or not, on the ground that every contract "inports
initself an assunpsit.” The undertaking to pay the debt
created by the bargain was not necessarily express, but
the bargain that led to the debt in the first place was.
What was finally developed by the beginning of 17th
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century was thus a form of action capable of enforcing
sinple, but express, contracts.

(Enphasi s supplied).
Assumpsit and Implied Contracts
The next evol uti onary stage extended Assunpsit's coverage from
express contracts to those unexpressed but actual contracts that
could be inferred fromthe actions of the contracting parties.

A good many contracts are never expressed i n words, or at
least not fully in words. These are genuine
under st andi ngs between the parties even though they have
not been spelled out. For instance, if a traveler goes
to a hotel and asks for a room he expects to pay for it
at sone nore or | ess custonmary rate and the hotel expects
to charge him Both parties understand this and both
understand that this reflects their agreenent, even
t hough the traveler has not prom sed to pay, nuch |ess
naned any anount of noney. This kind of contract is
sonetines called aninpliedinfact contract, a termthat
soneti nes causes sonme confusion. The term only neans
that the parties had a contract that can be seenin their

conduct rather than in any explicit set of words. I n
other words, the contract is proved by circunstantial
evi dence. As early as 1609, the English Courts

recogni zed exactly this kind of inplied prom se, and
Assunpsit cane to be used to cover such cases as well as
cases involving express undertakings and express

bar gai ns.

Dobbs, p.579 (enphasis supplied).

As Assunpsit expanded to enbrace inplied contracts or inplied
prom ses to pay, the comon counts in general assunpsit, including
quantumneruit, were devel oped as nodalities for neasuri ng danmages.

Pal mer, Law of Restitution, p. 7, explains:

The first step was to allow assunpsit where the debtor
had nade an express promise to pay the debt after it
arose. The next step, taken in 1602 in Sl ade's Case, was
to "inport" a promse to pay the debt. Wth this
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deci si on assunpsit becane avail able as an alternative to

the action of debt, and the conmon counts in general

assunpsit cane into use, notably the counts for noney had

and received, for goods sold and delivered (quantum

val ebat), and for work and | abor done (quantum neruit).
(Enphasi s supplied).

Assumpsit and Fictitious Contracts

Dobbs expl ai ns, p. 579, how, between 1650 and 1700, the third

stage of devel opnent stretched Assunpsit yet again to acconmobdate
what cane to be called contracts inplied in |aw or quasi-contract.
To prevent unjust enrichment, the law created a contract, as an
unabashed | egal fiction.

Al of the devel opnent of Assunpsit to this stage had
been concerned wth genuine bargains, that is,
enforcenment of contracts the parties had actually made,
ei ther by express words or by clear indications in their
conduct. The next step was to use Assunpsit where there
was no contract at all between the parties, neither
express nor inplied in fact. This step was taken to
prevent unjust enrichnment of the defendant when "in
equity and good consci ence,"” he should not be permtted
to keep gains he had received.® The form of Assunpsit
used in these cases was called general assunpsit, or in
many cases, 1ndebitatus assunpsit.

8The reference to "equity and good conscience"
refers to a standard of judgnment, not to equity
jurisdiction. These cases are indisputably "l aw' cases.

(Enphasi s supplied).
Assunpsit's resort to a fictitious contract to prevent unjust
enrichment is also described by Palnmer, p. 7.

But a half-century later a promse to pay npbney was
"inplied" as a neans of allow ng recovery in assunpsit
for nmoney paid by m stake, where there was no el enent of
actual contract, and devel opnent of quasi contract had
begun. The fiction of a contract was being used to all ow
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recovery in a contract formof action, and in retrospect
t he reason for doing so was to deprive the defendant of
an_unjust enrichnent. The common counts in general
assunpsit were thereafter put to work in a variety of
circunstances as a vehicle for recovery in quasi
contract.

(Enmphasi s supplied).

John D. Calamari & Joseph M Perillo, The Law of Contracts (2d

ed. 1977), pp. 19-20, describes this slight-of-hand construing of
a non-contract as a contract.

Since in the earlier law there was no wit for an
obligation of this kind, courts permtted the use of the
contractual wit of assunpsit and allowed the plaintiff's
attorney to plead a fictitious prom se. The crux is that

a quasi contract is not a peculiar brand of contract. |t
is a non-contractual obligation that used to be treated
procedurally as if it were a contract. The principa

function of quasi contract is generally said to be that
of prevention of unjust enrichnent.

(Enphasi s supplied).
Dobbs, p. 571, superbly encapsul ates not only what the common
| aw judges did and why they did it.

The connection [of restitution] to assunpsit is
obscure to nbdern mni nds. The common |aw forced the
plaintiff to sue under one of a limted nunber of forns
of action or wits. Assunpsit was a good choice, but to
make it work it was necessary for judges to relate the
claimto sone kind of contract, prom se or undert aking.
The comon | aw judges were up to the task. They sinply
said that, although the defendant had prom sed nothing,
if justice called for relief, then the lawwould inply a
prom se and then hold himliable on that inplied pronise.

(Enmphasi s supplied).

Prosser and Keeton, p. 672, follows the evolution into the

present, pointing out that, with the abandonnent of the forns of
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the actions, what had originally been an action in general
Assunpsit for a fictitious contract then took on its own identity
as a case of "quasi-contract” or "restitution."

The assunpsit action avoided so many of the technica
difficulties of pleading which surrounded the ol der tort
actions that it becane a popul ar substitute for them and
its survival and greatly increased use undoubtedly has
been due to the genuine advantages which a contract
action sonetinmes offers today. Wth the di sappearance of
the formof action of assunpsit, the unblushing fiction
of the inplied prom se has generally been di scarded, and
the remedy has acquired the nanme of quasi-contract, or
restitution.

(Enphasis supplied). dd wine in new bottl es.

Prosser and Keeton, p. 673, also explains how restitution in

cases of quasi-contract inevitably retains the engrained
characteristics as a contractual action that it assim |l ated during
Its long years as a part of Assunpsit.

Restitution is restricted to those cases in which the
common _counts in the old action of general assunpsit
could be used--that is to say, those in which the
wr ongdoer has been unjustly enriched by his tort, and "is
under an obligation fromthe ties of natural justice to
refund,"” so that "the law inplies a debt and qgives this
action, foundedinthe equity of the plaintiff's case, as
it were upon a contract."

(Enmphasi s supplied).

The Restatenent of Restitution, pp. 22-23, al so makes it clear

that an action for restitution for unjust enrichment, seeking a
noney judgment, is treated, as part of its doctrinal birthright, as
a legal action in contract.

[Alctions at law for restitution because of unjust
enrichnent originated in the fiction that the person
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receiving the benefit had prom sed to pay for it and this
fiction has continued to affect the formof action.

In States in which statutes provide for the abolition of
forme of action the distinction is in substance
preserved; a statenment of facts which shows that thereis
aright to restitution coupled with a request for it is
ordinarily treated for the purposes stated in Comment b
as if it were an action upon a contract.

(Enphasi s supplied).

The core val ue served by the devel opnent of the inplied-in-|aw
contract or quasi-contract was a restitutionary value. Dobbs, pp.
580-81, describes this energizing force of restitution.

Sonetines courts seem to think quasi contract is
different fromrestitution, when in fact quasi contract

is only one formof it. It is possible to find courts
that think a quasi-contract recovery is danages rather
than restitution. Sometimes courts have said that

quantumneruit is atermreserved for breach of contract
cases. Sonetimes courts think that a case that begins
with a tort is converted to contract when the plaintiff
clains restitution, and hence i nvoke the contract statute
of limtations. All of these errors appear to result
because | awers sonetinmes focus on the contract | anguage
rather than its restitution content.

(Enmphasi s supplied).
This discussion would be remiss if it failed to acknow edge
the semnal role in the devel opnent of quasi-contract played by

Lord Mansfield and his decision in the case of Mdses v. McFerl an,

2 Burr. 1005, 97 Eng. Rep. 676 (K B. 1760). He ascribed to quasi-
contract actions in Assunpsit a "kind of equitable character” as he
expl ai ned that the action would |ie when "the defendant, upon the
ci rcunst ances of the case is obliged by the ties of natural justice

and equity to refund the noney."
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Dobbs, p. 581, explains how what canme to be called the common

counts devel oped as standard and handy descriptions of a nunber of
set fact patterns for quasi-contractual restitution in Genera

Assunpsi t.

Lord Mansfield s broad policy statenment in Mses V.
MacFerlan has had considerable inpact on the |aw of
restitution. It laidthe groundwork for establishingthe
principle against unjust enrichnent as the central core
of restitution clainms. Neverthel ess, quasi-contract was
tied to the action in assunpsit and to the limted
judicial powers of the law judges. The |aw of quasi-
contract did not expand to enconpass Lord Mnsfield' s
principle, but instead developed in a group of very
specific factual patterns. These patterns becane so
standardized that they acquired nanmes as particular
versions of the GCeneral Assunpsit form These
subordinate categories of assunpsit were called the
common counts. The nanmes of sonme of these are still in
use today to describe certain standard situations for
restitution clains.

Al of themare particular instances or forns of General
Assunpsit; or put in slightly nore nodern term nology,
all of themare particular kinds of quasi-contract. So
all of themrefer to fact patterns which may call for
restitution to prevent unjust enrichnent.

(Enphasi s supplied).

Among these common counts, the nore famliar ones were 1)
noney paid to the defendant's use, 2) noney had and received, 3)
use and occupation of |and, 4) goods sold and delivered, 5) quantum
val ebant ("how nuch were they [the goods] worth?"), and 6) quantum
nmeruit. Dobbs, p. 583, offers a brief description of quantum
meruit and how it may apply both in cases of inplied-in-fact

contracts and in cases of quasi-contract.



-67-

[Quantum neruit [is] a count used where the plaintiff
has perforned services for the defendant. As in many
common count cases, the services may be perforned at the
defendant's request, so that an inmplied in fact contract

m ght be found. However, services mnmght be perforned
without the request of the defendant, but  which
nevert hel ess benefitted himin sone way. |If recovery is

all owed for such unrequested services, it is clear that
the recovery is the quasi-contract sort, that is, based
upon the principle against unjust enrichnent and not on
contract.

A recovery on guantumneruit usually appears to nmean
a recovery for the val ue of the services, nmeasuring val ue
in the | abor nmarket where the service itself was sought
by the defendant.

(Enmphasi s supplied).
Implied Contracts, In Fact and In Law

As we bring our legal lexicon up to date, the two counts
remai ning before us for analysis involve, respectively, the two
forms of inplied contract that energed out of Assunpsit. They
are 1) the inplied-in-fact contract and 2) the inplied-in-law
contract. The two terns, although they resenble each other
l'i nguistically, in that each contains both the noun "contract"” and
t he past participle "inplied," are dianetrically different interns

of the respective legal relationships they denote. Pal mer,

Restitution, p. 8, coments on the ever-present hazard of
I i ngui stic confusion.

Ameri can courts commonly describe the issue in a case as
one of determ ning whether the circunstances are proper
for "inplying a contract,"” and one cannot always be sure
that the court is fully aware of the fundanental
difference between "a contract inplied in fact" and "a
contract inplied in law"™ It would be of some help if
the latter phrase could be wholly elimnated from the
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| egal vocabulary, but its substitute, quasi contract,
seens certain to remain with us and even this can be a
source of confusion.
(Enmphasi s supplied).
Before turning to the two counts in question, we will set out,

as distinctly as we can, the separate |egal predicates on which
these very different actions may rest.
A. A Contract Implied in Fact

A contract inplied in fact is actually a contract. As Judge

Sal mon expl ained for this Court in Mgavero v. Silverstein, 142 M.

App. 259, 275, 790 A.2d 43 (2002):

An inplied-in-fact contract is a "true contract" and
"means that the parties had a contract that can be seen
in their conduct rather than in an explicit set of
wor ds. " | nplied-in-fact contracts are "dependent on
nut ual agreenent or consent, and on the intention of the
parties; and a neeting of the mnds is required.”

(Enphasi s supplied).

In Mogavero v. Silverstein, 142 MI. App. at 277, we quoted

wi th approval fromEaton v. Engel cke Manufacturing, Inc., 37 Wash.

App. 677, 681 P.2d 1312, 1314 (1984):

A true inplied contract, or contract inplied in fact,
does not describe aleqgal relationshipwhichdiffers from
an express contract: only the node of proof is different.

(Enphasi s supplied).
Vol. 1, WIlliston on Contracts, 8§ 1.5, pp. 20-21, by Richard

A. Lord (1990), also describes an inplied-in-fact contract.

The term inplied or inferred contract, also
sonetines called an inplied in fact contract, refers to
that class of obligations which arises from nutual
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agreenent and intent to prom se, when the agreenent and
prom se have sinply not been expressed in words. Despite
the fact that no words of prom se or agreenent have been
used, such transactions are neverthel ess true contracts,
and nmay properly be called inferred contracts or
contracts inplied in fact.

(Enmphasi s supplied).

In Mass Transit Administration v. Granite Construction Co., 57

Md. App. 766, 774, 471 A.2d 1121 (1984), Judge Bloom simlarly
defined the term

The term[inplied in fact contract] only neans that
the parties had a contract that can be seen in their
conduct rather than in an explicit set of words. In
other words, the [inplied in fact] contract is proved by
circunstantial evidence.

(Enphasi s supplied).
In Caroline County v. Dashiell, 358 Mi. 83, 94, 747 A 2d 600

(2000), Judge Cathell wote to a like effect for the Court of

Appeal s.

An express contract has been defined as "an actual
agreenent of the parties, the ternms of which are openly
uttered or declared at the tinme of making it, being
stated in distinct and explicit |anguage, either orally
or in witing." "An inplied contract is an agreenent
which legitimately can be inferred fromintention of the
parties as evidenced by the circunstances and 'the
ordi nary course of dealing and the comon understandi ng
of men.'" [S]ee Klebe v. United States, 263 U.S. 188,
192, 44 S. C. 58, 59, 68 L. Ed. 244 (1923) ("A contract
inpliedinfact is oneinferred fromthe circunstances or
acts of the parties; but an express contract speaks for
itself and | eaves no place for inplications.").

(Enphasis supplied). See also Slick v. Reinecker, 154 M. App

312, 317-21, 839 A 2d 784 (2003).
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B. A Contract Implied In Law: Quasi-Contract

By sharp contrast, what is sonewhat confusingly called a

contract inplied in law is actually no contract at all.

In Mass

Transit v. Granite, 57 Md. App. at 775, Judge Bl oomspell ed out the

dianetric difference between the two concepts.

A quasi-contract or inplied in lawcontract, on the
ot her hand, involves no assent between the parties, no

"meeting of the mnds." Instead the law inplies a
prom se on the part of the defendant to pay a particul ar
"debt." Thus, "[t]he inplied in law contract is indeed
no contract at all, it is sinply a rule of |aw that

requires restitution to the plaintiff of sonething that
came i nto defendant's hands but belongs to the plaintiff
in sone sense.” It is from quasi-contract that "the
common counts in general assunpsit cane i nto use, notably
t he counts for noney had and received, for goods sold and
del i vered (gquantumval ebat), and for work and | abor done
(quantum neruit)."

(Enmphasi s supplied).

In Caroline County v. Dashiell, 358 Md. at 94-95, the Court of

Appeal s noted the difference.

Finally, significant to our analysis is the definition of
a quasi-contract. Black's LawDictionary, [6th ed. 1990]
at 324 defines it as a

[l]egal fiction invented by common | aw courts
to permt recovery by contractual renedy in
cases where, in fact, there is no contract,
but where circunstances are such that justice
warrants a recovery as though there had been a
prom se. It is not based on intention or
consent of the parties, but is founded on
consi derations of justice and equity, and on
[the] doctrine of unjust enrichment. It is
not in fact a contract, but an obligation
which the law creates in absence of any
agreenent, when and because the acts of the
parties or others have placed in the
possession of one person noney, or its
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equi val ent, under such circunstances that in
equity and good conscience he ought not to
retain it.

(Enmphasi s supplied).
In Dashiell, 358 MI. at 95 n. 6, Judge Cathell juxtaposed the
two | egal relationships.

H storically, there were tw types of inplied
contracts: contract inplied by fact and contract inplied
by aw. They have distinct neanings. An inplied by fact
contract is "inferred fromconduct of parties and arises
where plaintiff, wthout being requested to do so,
renders services under circunstances indicating that he
expects to be paid therefor, and defendant, know ng such
circunstances, avails hinmself of benefit of those
services." A contract inplied by law is now what
comonly is called gquasi-contract.

(Enphasis supplied). See also Slick v. Reinecker, 154 Ml. App. at

320- 21.

The Restatenent (Second) of Contracts, 8 4 (1981), also
descri bes the quasi-contract or inplied-in-law contract.

Quasi -contracts have often been called inplied contracts
or contracts inplied in law but, unlike true contracts,
quasi -contracts are not based on the apparent intention
of the parties to undertake the performances i n guestion,
nor are they prom ses. They are obligations created by
| aw for reasons of justice.

(Enmphasi s supplied).

It may seem incongruously Owellian to the nmodern mind to
refer to something that is truly not a contract at all as a
"contract inplied in law" Wy not describe the | egal obligation
internms of what it is, rather than as sonething it enphatically is

not ? Dobbs, p. 571, has explained why, historically, it was
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necessary to resort to the linguistic fiction in order to nmake a
desi red renedy avail abl e.

The nore significant streamof restitution derived
fromthe wit of assunpsit.

Assunpsit was the common | aw formof action by which
contract clains were redressed. Sonetinmes the contract
woul d be express, sonetinmes inplied by the parties’
actions, but in either event a genuine contract.
However, the assunpsit action also cane to be used when
the parties had no contract at all, so long as the
plaintiff could convince the court that he ought to
recover sonething from the defendant as a matter of
justice or good conscience.

Courts explained liability in assunpsit by saying
that the defendant was liable on an inplied contract.
Because the term "inplied contract” mnmight be confused
with the idea of an inplied in fact contract, judges
sonmetines use theterm"inpliedinlawcontract” instead,
tacitly recogni zing that this kind of claimhad nothing

to do with a genuine contract. Anot her term for the
inplied in law contract iS quasi-contract. So
restitutionary clains of the kind involved in the second
stream is still often referred to as <clains for
assunpsit, or clains based on inplied in |law or quasi -
contracts.

(Enmphasi s supplied).

To keep the two actions, and their respective renedies, as
di stinct as possible, we are persuaded to foll ow the sound exanpl e
of Judge Cathell in Dashiell, 358 MI. at 95 n.6:

For clarity, we will refer to a contract inplied by fact

as an inplied contract!” and a contract inplied by | aw as
a quasi-contract.

"W may at tinmes be doubly cautious by saying "inplied-in-fact
contract” even if "inplied contract” would suffice.
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Count V:
Quantum Meruit

If words such as "equitable" and phrases such as "inplied
contract"” are capable of generating confusion because of their
mul ti pl e neanings, the term"quantumneruit” is even nore so. In
addition to being inprecise, it is both archaic and in a foreign
| anguage. "Quantumneruit” is Latin for "as nmuch as he deserved."
As a nmeasure of recovery, it neans the reasonabl e val ue of the work
perfornmed or the services rendered by a plaintiff for a defendant.
Procedurally, it is often pleaded, as it was in this case, as an
alternative claim in a breach-of-contract case so that the
plaintiff mght still recover even if the contract claimitself
shoul d fail.

A thorough and schol arly exam nation of quantum nmeruit was

made by Judge Sal non for this Court in Mdgavero v. Silverstein, 142

Ml. App. at 274-80. A problemw th quantumneruit, and one for us
inthis case, is that it is sonetines enployed to neasure damages
in the case of an inplied-in-fact contract and sonetines enpl oyed
to assess reasonable restitution in the case of a quasi-contract.
Mobgavero, 142 Ml. App. at 274-75.

An excel | ent expl anation of these two distinct enpl oynents of
the termquantummneruit was made by Justice Stanl ey Fel dman for the

Supreme Court of Arizona in Murdock-Bryant Construction v. Pearson,

146 Ariz. 48, 703 P.2d 1197, 1201-02 (1985).



-74-

[Quantum neruit was the common |aw count or form of
action which allowed recovery where the plaintiff had
performed services for the defendant, whether the
services were provided at the defendant's request, on a
theory of inplied-in-fact contract, or wthout the
def endant's request but benefitting himin sone way. The
recovery allowed for services which had not been
request ed by def endant was based upon gquasi -contract, and
theoretically had as its central core the principle
agai nst unj ust enrichnent.

(Enphasi s supplied). See also Dudding v. Norton Frickey & Assoc.,

11 P.3d 441, 444 (Colo. 2000), and Davies v. O son, 746 P.2d 264,

269 (U ah App. 1987), for excell ent explanations of why the notion
of quantumneruit may soneti nmes apply to cases of quasi-contract as
well as to inplied-in-fact contracts.

The use of quantumneruit in these two very different senses
has, not surprisingly, been a source of confusion. Candace S.
Kovacic, "A Proposal to Sinplify Quantum Meruit Litigation," 35

Amer. U. L. Rev. 547, 553 (1986),2 has insightfully noted:

Quantum neruit litigation is confusing for three
maj or reasons. First, the term has tw different
definitions, one as a contract inpliedin fact, the other
as a contract inplied in law. Courts frequently do not
identify which neaning they are applying and often nmake
the claiman amalgam of the two types. Second, one of
the definitions of quantum neruit, that of a contract
implied inlaw, is inrestitution, which is an area al so
often m sunderstood. Third, many of the nmgjor
authorities on contracts or restitution do not index the
termquantumneruit in their treatises. Wen they do so,
t he di scussionis often brief, fragnmented, or intertw ned

8For anyone desirous of getting a confortable grasp on the
subj ect of quantumneruit, where it cane fromand howit is stil
enpl oyed today, Professor Kovacic's article is the definitive
resource. It is exhaustive, but it is also pleasantly intelligble.



-75-

with a discussion of restitution, which requires the
reader to understand restitutionary term nol ogy.

(Enmphasi s supplied).

As Mbgavero points out, 142 Md. App. at 275, "The distinction
bet ween these two forns of quantumneruit is inportant, as the two
clainms require distinct renmedies.” If quantumneruit is the claim
in a case based on an inplied-in-fact contract, quantummneruit is
the neasure of damages. The value of the work done and the
services performed by the plaintiff for which he has not been
conpensated neasure the | oss suffered by the plaintiff. As Judge
Sal non pointed out in Mgavero, 142 Ml. App. at 276:

Recovery on a contract inplied in fact is based on

the amount that the parties intended as the contract

price or, if that amount is unexpressed, the fair nmarket

val ue of the plaintiff's services.

Al nost all of the Maryl and cases surveyed by Mogavero, 142 M.
App. at 277-80, are ones where the quantum neruit claim had been
based on an inplied-in-fact contract. Were a contract could be
inferred but the contract price was unexpressed, the fair market

value of the plaintiff's services, to wit, quantum neruit, was

deened to be the appropriate neasure of danages. Battaglia v.

Cinical Perfusionists, Inc., 338 M. 352, 358, 658 A 2d 680

(1995); Merritt Building & Supply Co. v. Shaulis, 252 Md. 133, 135-

36, 249 A 2d 177 (1969); Duck v. Quality Custom Hones, Inc., 242

Md. 609, 220 A 2d 143 (1966); Mangione v. Bravernman, 234 M. 357,

360-61, 199 A 2d 225 (1964); Stevens v. Bennett, 234 M. 348, 199
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A .2d 221 (1964); Hrsch v. Yaker, 226 Ml. 580, 582, 174 A 2d 728

(1961); Petropoulos v. Lubienski, 220 M. 293, 299-302, 152 A 2d

801 (1959); Houston v. Monunental Radio, Inc., 158 Md. 292, 308- 09,

148 A. 536 (1930); Keedy v. Long, 71 Mi. 385, 389-90, 18 A 704

(1889); Walker v. Rogers, 24 M. 237, 248 (1866); First Union

National Bank v. Meyer, 125 Md. App. 1, 17-25, 723 A 2d 899 (1999);

Hof f man v. Qock, 20 Mi. App. 284, 292-93, 315 A 2d 551 (1974).

In the distinct situation in which, by way of sharp contrast,
the quantumneruit claimis based on quasi-contract, the theory of
recovery is very different. Any award in such a case is not for
damages, but for restitution. It is measured not by any | oss
suffered by the plaintiff, but by the gain or enrichnment unjustly

conferred on the defendant. In Mass Transit v. G anite

Construction, 57 Ml. App. at 775, Judge Bl oom points out:

It should al so be renenbered that a npney judgnent
recovered by virtue of quasi-contract is a renedy to
prevent agai nst the unjust enrichnent of the defendant.
Thus, the neasure of the recovery is the gain to the
defendant, not the | oss by the plaintiff.

The restitution claim stands in flat
contrast to the damages action in this

respect. The damages recovery is to
conpensate the plaintiff, and it pays him
t heoretically, for hi s | osses. The

restitution claim on the other hand, is not
ained at conpensating the plaintiff, but at
forcing the defendant to disgorge benefits
that it would be unjust for himto keep.

(Enmphasi s supplied).
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| n Mbgavero, 142 Ml. App. at 276, we again nmade it clear that
in a quasi-contract case the proper neasure of a recovery is not
the loss to the plaintiff (damages) but the actual unjust gain of
t he defendant (restitution).
The nmeasure of recovery in quasi-contract (inplied

inlaw) cases is based upon restitution. Restitution, in
turn, is referred to as an action for unjust enrichnent.

[ T] he cl assi ¢ neasur enent of unjust enri chnment dannages i s
the "gain to the defendant, not the loss by the
plaintiff."

Recovery on a contract inplied in fact, on the other
hand, i s based on the anpbunt that the parties intended as
the contract price or, if that amount i s unexpressed, the
fair market value of the plaintiff's services.

(Enphasis supplied). See also Slick v. Reinecker, 154 Md. App. at

Kovaci c, "Quantum Meruit," pp. 555-57, simlarly notes the
sharp distinction between the renedi al theories.

The distinction between these two types of quantumneruit
is inportant because the two clains provide different
recoveries. Technically, recovery incontract inpliedin
fact is the amount the parties intended as the contract
price. |If that anmount is unexpressed, courts will infer
that the parties intended the anount to be the reasonabl e
mar ket value of the plaintiff's services. Recovery in
guasi -contract, or contract inplied in |law, however, is
inrestitution and thus is the anount of the defendant's
gai n. The courts are often aware of the duality of
remedy in quantumneruit, but do not appear to know when
one or the other is appropriate, primarily because of a
| ack of authoritative guidance. Some of the courts
appl yi ng quantummneruit award the plaintiff the amount of
the defendant's gain. Mre courts, however, award the
reasonabl e market val ue of the plaintiff's services, even
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when characterizing the quantum neruit claimas one in
guasi -contract.

(Enmphasi s supplied).

The reasonabl e val ue of the work or services perforned by the
plaintiff is clearly an apt neasure of the plaintiff's danages when
the claimis based on an inplied-in-fact contract. In such a case,
the utility of quantumneruit is self-evident. Less evident is the
occasional wutility of quantum neruit in a case based on quasi-
contract. Sonetines when the unjust enrichnent of the defendant
cannot ot herwi se be neasured, the reasonabl e val ue of the services
recei ved, but not paid for, is the nmeasure of the unjust gain. 1In
t he cont ext of quasi-contract, however, the reasonabl e val ue of the
services is viewed through the prism of the defendant's gain or
enrichment rather than through the prismof the plaintiff's | oss.
The dol |l ar anbunt nay be the sane, but the theory of recovery is
different. As to quantum nmeruit as a neasure of gain, Kovacic,
"Quantum Meruit," p. 557, has noted:

[ Tl he reasonabl e market val ue of plaintiff's services can

be viewed as the correct renmedy in nost quantum nmeruit

cases, even in many cases in unjust enrichnent because

reasonabl e val ue can be viewed as the defendant's gainin
certain situations. The value of the plaintiff's
services neasures the def endant's gai n when t he def endant
requests the work: the defendant's benefit is receiving

what he or she requested. Those requested services have
a mar ket val ue.

(Enphasi s supplied).
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Was the Quantum Meruit Count Based On
An Implied-in-Fact Contract or on Quasi-Contract?

W turn to the granting of summary judgnent on Count V. The
dom nant thene of Alternatives's full and original claimin this
case was that it had, through the agency of Ms. Russo, an actua
contract with the Board for the express, or inferential, contract
price of $284,750. The fifth count, charging Quantum Meruit, was
originally no nore than an alternative or back-up claim to be
resorted to only if the primary contract argunment failed. Under
the circunstances, it is not surprising that it was, and renains,
by no neans cl ear whet her the QuantumMeruit count, which was never
the center of attention, was based on the theory of an inplied-in-
fact contract or on the theory of quasi-contract. Alternatives
presumably would like us to take our pick and to choose whi chever

one shows greater promse. |In fact, neither shows prom se.

If Based on Quasi-Contract,
The Quantum Meruit Count Is Redundant

One thing, at least, is crystal clear. The quantum neruit
count, of necessity, was based on the one theory or the other. If,
argquendo, it was based on a theory of quasi-contract, it is noot or

redundant in that it is indistinguishable from Count VI, which

charges Unjust Enrichnent. "Quasi-contract,” "an inplied-in-Ilaw
contract,”™ and "unjust enrichnent” are, as we have discussed,
synonynous terns. Both counts, on precisely the sane factual

predi cate, would be charging the sane unjust enrichnment and



- 80-
claimng precisely the sane restitution in the amount of $284, 750.

One Unjust Enrichnment count is enough; it need not be pled tw ce.

If Based on an Implied Contract,
The Quantum Meruit Count Is Controlled By Gontrum

| f, on the other hand, the quantumneruit count was, arguendo,
based on an inplied-in-fact contract, it was squarely controll ed by

Gontrumyv. Baltinore and was properly dism ssed.

Count V did clearly appear to be one based on the claimthat,
at the very least, an inplied contract exi sted between Alternatives
and the Board. As part of Count V, Paragraphs 61, 62, and 64 al
al | eged an actual neeting of the m nds between Alternatives and t he
Board to the effect that Alternatives 1) would be paid for its
services and 2) would be paid by the Board. The all egations
noreover, were that the anount of such paynent woul d be the anpunt
of "the per pupil allocation fromthe State of Maryland" tines the
nunber of pupils enrolled in Alternative's Drop-Back-In program

61. AU rendered valuable services to the Board

with the intention that AU would receive a fee for the

services rendered, specifically, an anpbunt for each

student enrolled in the Baltinmore Transitional Learning

Acadeny equal to the per pupil allocation fromthe State
of Maryl and.

62. Al services provided by AU to the Board were
render ed under such circunstances that the Board, through
Russo and her designees, knew that AU expected to be

paid.

64. The services were rendered under such
circunst ances that reasonably notifiedthe Board that AU,
in providing these services, expected to be paid by the
Boar d.
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(Enphasis supplied). That is unm stakable contract |anguage.

Alternatives, nobreover, was requesting the recovery of a
contract price, not the quantum neruit-based reasonable narket
val ue of work done and services perforned. Nowhere in this record
has there been any proffer by Alternatives of 1) the nunber of
teachers or the personnel it hired, 2) the period of their
enpl oynent, 3) the wages or salaries paid to such persons, or 4)
the cost of supplies and materials furnished and used. As a back-
stop, alternative pleading, the |abel "quantum neruit” was sinply
pat ched onto a set of allegations that show none of the indicative
characteristics normally associated with quantum neruit.

Count V unquestionably alleged a contract. The fact that the
contract was inplied rather than express is of no nonent. An
inmplied-in-fact contract is, as has been fully di scussed, an act ual
contract. The only difference between an inplied contract and an
express contract is not the existence of the contract itself but
only the nodality of its proof. Gontrum applies across the board
to any contract with a governnental entity, regardl ess of whether
it is express or inplied. Gontrumis totally unconcerned with the
nodality of a contract's proof.

The generative force of Gontrum is the protection of the
public fisc through tightly controlled and neticul ously prescri bed
contracting procedures. |If a governnental agent, unauthorized to

do so, may not bind the governnental entity by entering into a
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purported contract that is express, witten, and perhaps even under
seal, a fortiori, such agent may not bind the governnental entity
by a nore informal and nerely inplied contract.
The juggernaut-Ilike force behind the protection of the public
treasury, able to roll over conpeting considerations of fairness to

private plaintiffs, was dramatically in mtion in ARA Health

Services v. Departnent of Public Safety, 344 Md. 85, 685 A 2d 435

(1996), aff'g Departnment of Public Safety v. ARA Health Services,

107 Md. App. 445, 668 A 29 960 (1995). The case was, to be sure,
a sovereign immnity case, but it illustrates starkly the
i ndi sputably favored status enjoyed by a governnental entity when
it comes to the questionable expenditure of public funds.

ARA Health Services sought $135,446 as paynent for AIDS
nmedi cations it had actually provided for the treatnent of inmates
in Maryl and correctional facilities during the 18-nonth period of
January 1, 1989 to June 30, 1990. The literal ternms of the
contract between ARA and the Division of Correction only provided
for paynent for AIDS nedication delivered to innmates who were in
the hospital and not to inmtes who were in correctiona
facilities. A subsequent contract, made retroactive to July 1,
1990, however, provided for paynent for AlIDS nedications delivered
to all inmates regardl ess of their |ocation.

It was argued by ARA that the Division of Correction had, by

a consistent course of conduct, nodified the original contract.
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The Division knew that AIDS nedication was being provided for
i nmat es who were not hospitalized. It actually remtted paynent to
ARA for the medication on a nonthly basis for the entire 18-nonth
period for a total paynment of $135,446. The problemwas that the
contract was not one that the Division of Correction was aut hori zed
to enter into at its own discretion. It was a type of contract
that could only be entered into i f approved by the Board of Public
Wor ks.

It was, noreover, only a subsequent |egislative audit that
conpel | ed the Departnment of Correction to recover fromARA what was
deened to have been "the $135,446 overpaynent." Initially the
Division disagreed wth the audit and stated that "the
understanding between the parties was that [ARA] would be
rei nbursed for all AIDS nmedication costs.” The Division believed
that it rightfully owed the noney for nedicines 1) it had
requested, 2) it had received, and 3) it had used. The Board of
Contract Appeal s nonet hel ess rul ed that "the plain and unambi guous
| anguage of the contract did not provide for the reinbursenment
sought by [ARA]." 344 Md. at 91. The circuit court reversed the
Board of Contract Appeals, because of its "failure to consider the
possibility of an oral nodification of the contract,"” as evi denced
by the behavior of the parties. 1d.

On appeal, the Division invoked sovereign immunity. ARA

countered that sovereign immunity may not be asserted in a contract
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action if there has been a witten contract executed for the State
by an official or enployee "acting within the scope of the
authority of the official or enployee.” 344 Md. at 92. The Court
of Appeals held, as this Court had earlier held, that the Division
of Correction had no authority to ignore the formal procurenent
procedures established by the |egislature and was, therefore, not
"acting within the scope of [its] authority."”

It is conceded that the Board [of Public Wrks] has not
del egated to the [Division of Correction] procurenent
authority with respect to the service contract at issue
in the instant case. The absence of this del egation
necessarily nmeans that the [D vision] nust obtain Board

approval prior to executing such a contract or any
nodi fi cati on thereto.

As aresult, the DOC s failureto followthe requirenents
of the statutory and requl atory schene with which it nust
conply anpunts to an ultra vires act.

344 Md. at 94-95 (enphasis supplied).

In making what it thought was a conmmtnent to ARA, the
Division had taken an action w thout actual authority to do so.
Cting Gontrum the Court of Appeals held squarely that such an
unaut hori zed action cannot bind a governnental entity to the
expenditure of public funds.

We agree with the Court of Special Appeals that the
scope of a State official's authority is co-extensive
with his or her actual authority. Dept. of Public Safety
V. ARA, 107 MJ. App. 445, 462, 668 A 2d 960, 969 (1995).
As we have previously observed in the context of
muni ci pal corporations, "'[a]lthough a private agent,
acting in violation of specific instructions, yet within
t he scope of a general authority, may bind his principal,
the rule, as to the effect of a like act of a public
agent, is otherwise.'" Gontrumv. Cty of Baltinore.
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[Slee al so Schaefer v. Anne Arundel County, M., 17 F. 3d
711, 714 (4th GCir. 1994)(applying Mryland |aw and
observing that "persons who contract with the governnent
do so at their peril when they fail to take notice of the
limts of the agent's authority").

344 Md. at 95 (enphasis supplied).
The Court of Appeals was enphatic that a governnental entity
"cannot be bound by the unauthorized acts of its agents.”

Accordingly, the "scope of authority" to which
reference is made in [State Government Article] § 12-
201(a) 1is synonynobus with the State agent's actual
authority. 1t matters not that the DOC, though |acking
in actual authority, mght have acted with apparent
authority to nodify the contract. Public policy demands
that the State cannot be bound by the unauthorized acts
of its agents.

344 Md. at 95 (enphasis supplied).

Judge Hol | ander had earlier pointed out for this Court, 107
M. App. at 459, that if a governnental procurenent procedure
requires, for instance, a witten contract, nothing less wl]l
suffice, no matter how neritorious a plaintiff's claim m ght
ot herw se be.

As we stated in Mass Transit Adm nistration v. Ganite

Construction Co.: "However neritorious a claimbased on

an inplied contract may be, if that claimis against the

State or any of its agencies, it is barred because it is
not based upon a witten contract."

(Enmphasi s supplied).
That clearly woul d not have been the case if the defendant had
been a private party instead of a governnental entity. Al so citing

Gontrum an authority, we explained that when the defendant is a
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governnental entity, the reasonabl eness of the plaintiff's beliefs
is not a factor in resolving the dispute.

In the absence of actual authority, the State may

avoi d the contract, regardless of the reasonabl eness of
the beliefs of the other party.

107 Md. App. at 462 (enphasis supplied).

Once the basis for Count Vis clearly identified, the answer
i S easy. If it had been stated at the outset that the Quantum
Meruit count was based on an inplied-in-fact contract, there is no
reason why it should not have been di sm ssed by Judge G ynn, on the
authority of Gontrum when the other counts, nore obviously based
on contract, were dism ssed. The disposition of this count, if it
was based on an i nplied-in-fact contract, did not need to abide the
sunmary j udgnent stage.

Al ternatives sought to do indirectly what Gontrum forbids it
from doing directly. The holding of Gontrum squarely determ ned
that M. Russo, as Chief Executive Oficer, could not have
obligated the Board to the expenditure of $15,000 or nore, even if
she had signed an express and fully detailed witten contract with
Al ternatives. A fortiori, she could not bind the Board
inferentially by the vaguest and nost circunstantial of arguable
assents. What she may not do intentionally, she may not do
uni ntentionally. A count based on an inplied-in-fact contract

cannot survive Gontrum



-87-

Count VI:
Unjust Enrichment
W are left with Count WVI. The count is for Unjust
Enrichment, a cl ai mbased on quasi-contract. It is with respect to

this count that the correctness of the grant of sunmary judgnent is
perpl exingly problematic. Legally it is right on the cusp, with
sone factors pointing decidedly in favor of granting the judgnment
against Alternatives. On the facts of this case, however, there
may survive a small kernel of viability permtting Alternatives to
see what it can develop at the trial table. The w ndow of
opportunity is small, but it is there.

In granting sumary judgnent in favor of the Board on Unjust
Enri chnment (as well as on Quantum Meruit), Judge Allison rul ed:

Wth respect to counts five and six, quantum neruit

and unjust enrichnment as to the Board, this is perhaps

the toughest question because if the defendant were a

private party, this court would not be granting sunmmary

judgnent on these two counts. However, the defendant is

not a private party, and it's the finding of this court

that these counts cannot survive the Court of Appeal s’
analysis in Gontrumv. Baltinore, 182 Mi. 370 (1943).

Enpl oyees through words or deeds don't nake
enforceable contracts for the Board. ... So for this
reason, the court finds that sunmary judgnment on counts
five and six as to the Board is appropriate.

For all of these reasons, the court is granting the
defendant's notion for sunmary judgnment inits entirety.

A. The Gontrum Holding Versus the Gontrum Rationale

If the Unjust Enrichnment Count were based on a theory of

i nplied contract, as the Quantum Meruit Count may have been (if it
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was not redundant), there woul d have been no wi ndow of opportunity
t hrough whi ch to escape summary judgnent and we woul d have affirned
the judgnment. The literal hol ding of Gontrumwoul d have forecl osed

absolutely any restitutionary recovery based on contract, express

or inplied.
A claim of unjust enrichment, however, is not based on
contract, even an inplied contract. It is based on quasi-contract,

and a quasi-contract, notwithstanding its nane, is not a real
contract. |Its contractual status is an historic fiction. To be
sure, quasi-contract may once have suckled at the breast of
Assunpsit, but it had been a foundling with no other shelter from
the storm To shield itself fromthe nercil ess eyes of common | aw
pleading, it assumed the name and nuch of the contractual
coloration of its adoptive famly, but it was never a real
contract. Gontrum speaks directly to real contracts, not to
fictions.

To say that the literal holding of Gontrum does not apply to
guasi -contract, however, is not to say that Gontrum s broader
rational e m ght not. The undergirding rationale of Gontrumis that
the public treasury nust be protected fromobligations on it nade
by agents or enpl oyees acting without proper authority, evenif the
results work hardships on third parties. Even in cases where
plaintiffs, facing the obstacle of an unenforceabl e contract, have

sought to fall back on the alternative relief of unjust enrichnent,
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there is a chasm of difference between the private party as the
unj ust enrichnment defendant and a governnental entity as defendant.
Dobbs, at 566, observes:

Public entities are often subject to limtations about
their contracting, both as to formalities and as to
i nportant processes |like conpetitive bidding. Courts may
i gnore uni nportant procedural irregularities and permt
restitution or enforcenent. Wen substantive rules are
violated, as where there is no public bidding or the
contractor is related to a governnment official, courts
have often denied restitution.

(Enphasi s supplied).

Whet her a particular claim of wunjust enrichment wll be
foreclosed by the rationale of Gontrum therefore, requires a
closer look at whether the public treasury wll actually be
protected by foreclosing that particular unjust enrichnment claim
B. The Gontrum Rationale May Foreclose a Claim for Unjust Enrichment

W are, therefore, by no neans suggesting that an unjust
enrichment claimis imune fromthe forecl osing effect of Gontrum
It all depends upon whether Gontrums policy will be served on a

particular occasion by a particular claim foreclosure. Mass

Transit v. Ganite observed initially, 57 Ml. App. at 780, that

even in the face of an actual unjust enrichnment, the policy of
protecting the public treasury nust prevail.
Even i f we were persuaded that MIA had been unjustly

enriched ... we would be forced to conclude that
sovereign imunity would be a conplete bar to recovery.
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Judge Bl oom there acknow edged that sonetines there is an

unavoi dabl e collision between two values and that sonetines the
conflicting interests cannot be reconcil ed.

As we have seen, sovereign immunity bars recovery
unl ess waived or abrogated by the State and that the
State has wai ved the defense only with respect to those
contract clainms which are "based upon a witten contract
executed on behalf of the State, ... by an official or
enpl oyee acting within the scope of his authority.” W
have also seen that recovery for unjust enrichment is
based upon an inplied in |aw contract. The two concepts
are inconpatible.

57 Md. App. at 780 (enphasis supplied). When the two conflicting
val ues cannot be reconciled, the policy of protecting the
governnmental treasury from unauthorized obligations will override
ot her considerations even if the governnental entity is thereby
unjustly enriched.
However neritorious a claim based upon an inplied
contract may be, if that claimis against the State or
any of its agencies, ... [i]n this case, it would be
barred because it is allegedly based upon a contract

inmplied as a result of conduct on the part of an enpl oyee
who was acting outside the scope of his enpl oynent.

57 M. App. at 780-81 (enphasis supplied). See also Day v.
Mont gonery County, 102 M. App. 514, 520-21, 650 A 2d 303 (1994).

A close look at this particular unjust enrichnment claim
therefore, remains very nuch in order
C. The Elements of Unjust Enrichment

Quoting Wlliston on Contracts (3d ed. 1970), 8§ 1499, Everhart

v. Mles, 47 M. App. 131, 136, 422 A 2d 28 (1980), sets out the



-91-
three el enents that nust be established to sustain a cl ai mbased on
unjust enrichment. They are:

1. A benefit conferred upon the defendant by the
plaintiff;

2. An appreciation or know edge by t he def endant of
the benefit; and

3. The acceptance or retention by the defendant of
the benefit under such circunstances as to make it
Inequitable for the defendant to retain the benefit
wi t hout the paynent of its val ue.

See also Plitt v. Geenberg, 242 M. 359, 363-64, 219 A 2d 237

(1966); Hamilton v. Board of Education, 233 M. 196, 200-01, 195

A 2d 710 (1963); State, Use of Enpl oyment Security Board v. Rucker,

211 M. 153, 157-58, 126 A 2d 846 (1956).

Wth respect to the first elenent, it well nmay be that
Alternatives wll be able to prove that the State, because of
Al ternatives's Drop-Back-In program provided to the Board a
certain anount of funding to which the Board woul d not otherw se
have been entitled. It will, of course, have to be devel oped 1)
how t hese funds were applied for; 2) how the anmount of fundi ng was
calculated; and 3) what, if any, expenses the Board itself
incurred. Was there figured into the conputation, for instance,
the cost of heat, light, security, and janitorial services at
Sout hern High School or was the funding total profit? D d the
anmount of funding per student depend in any way on the |ength of
time for which the student was enrolled? How nmuch of each

student's period of enrollnment, for instance, was pre-February 26,
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and how nmuch was post-February 26? |If, when all the figuring is
conpl eted, however, the Board was, indeed, enriched by nonies it
woul d not otherw se have received, there would seem to have been
proved "a benefit conferred upon" the Board by Alternatives, the
first element of an unjust enrichnment claim

The second element of unjust enrichnent would appear
reasonably easy for Alternatives to establish, to wit, that the
Board had "an appreciation or know edge" that, by virtue of
Al ternatives's program it was receiving funds fromthe State.

It is with respect to the third el enent of unjust enrichnent
that the proof would appear to be far nore tenuous. Even if the

Board was, in fact, enriched, was the enrichnment unjust?
D. Two Diametric Reasons for Conferring Benefits
If, at trial, Alternatives can persuade the fact finder that
there was an actual neeting of the mnds to enter into a
contractual relationship, which effort failed only because of the
Board' s rigorous procurenent policy, Alternatives mght still have
a case in quasi-contract for unjust enrichment. John D. Cal amari
and Joseph M Perillo, Contracts (2d ed. 1977), explains at p. 20.
Very often quasi-contractual renedi es are enpl oyed
in contractual contexts. Wen the parties negotiate an
agreenent which fails because the agent for one of the
parties had no power to bind his principal, or the
parties each had a different reasonabl e understandi ng of
the agreenment, it is the law of quasi contracts that is
| ooked to for a determnation of to what extent any

performance rendered under the agreement [is] to be
conpensat ed.
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(Enmphasi s supplied).
Dobbs, at p. 583, also refers to the attenpted but failed
contract as a circunstance sonetinmes giving rise to a claim of
guasi -contract.

There are ot her cases in which services are rendered
by request, but in which, neverthel ess, the parties have
no valid and enforceable contract. This occurs, for
exanpl e, where the parties have attenpted to form a
contract, but by reason of nistake have failed to do so.
: In such a case, the contract itself, whether express
or inplied in fact, is unenforceable, but the defendant
may still be liable for the value of the plaintiff's
SerVvices.

(Enmphasi s supplied).

If, on the other hand, the fact finder should conclude that
Al ternatives was 1) fully aware of the procurenent requirenments and
2) fully aware, when it undertook its program that the Board was
under no obligationto it,® but neverthel ess | aunched its operation
because of 1) know edge that the Board frequently, albeit not
i nvari ably, approved contracts retroactively for enterprises
al ready underway and 2) its optimstic expectation that the Board

woul d follow formon this occasion, Alternatives may well be |eft

°ln ruling on summary judgnent, Judge Allison concl uded:

Not only does the law inpute that know edge to the
plaintiff, but Doctor Berger here, acting for the
plaintiff, acknow edged he knewthe rule. And even if he
hadn't acknow edged it, his course of conduct wth
respect to three prior contracts with the school system
woul d have been evi dence of actual know edge on his part
in any event.

(Enmphasi s supplied).
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in the legal Ilurch. The Restatenent of Restitution, p. 223,

comment s.

A person who has conferred a benefit upon anot her,
mani festing that he does not expect conpensation
therefor, is not entitled to restitution nerely because
hi s expectation that the other will nake a gift to himor
enter into a contract with himis not realized.

(Enphasi s supplied).
The intentional conferring of a benefit based on a hope, a

prayer, an expectation, or a ganble that fails to be realized may

constitute an enrichnent, but it is not an UNJUST enrichnent.

E. Post-February 26 Officiousness: A "Show Stopper”

Two ot her significant limtations w | | constrict
Alternatives's effort to prove unjust enrichnent. The first
limtation is that Alternatives, as a matter of law, wll be

restricted to proving benefits conferred before it was expressly
directed on February 26, 2001, to term nate all operations.

Bef ore even turning to her decision as to whether the unjust
enrichment count could otherw se survive summary judgnent, Judge
Al'lison ruled, on independent grounds, that no claimof any sort
coul d be based on anything done by Alternatives after it had been
expressly directed by the Board on February 26, 2001, to term nate
all activity wwth respect to a Drop-Back-1n program

[NJone of the causes of action as to either defendant

here coul d survive the February 26th letter. That letter

is a clear statenment by Ms. Russo, acting as the chief
executive officer of the school system that there was no
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contract, no approval, no intent to approve, and a clear
indication to termnate the activities.

What ever noral obligations Doctor Berger, acting for
the plaintiff, may have felt, that does not change the
| egal fact that after February 26th the plaintiff cannot

establish any cause of action, be it for
m srepresentation, fraud, gross negligence, or the other
causes of action alleged here. 1t is quite sinply as to

activity after February 26th a show stopper.

(Enphasi s supplied).

The reason why the Board's | etter of February 26, 2001, was "a
show stopper"” was that even if the Board had been enriched by the
services of Alternatives after February 26, it was not UNJUSTLY
enri ched. As Judge Bishop explained for this Court in First
Nat i onal Bank v. Shpritz, 63 Md. App. 623, 640, 493 A 2d 410, cert.

denied, 304 Mi. 297, 498 A.2d 1184 (1985):

The nere fact that a person benefits another i s not
of itself sufficient to require the other to nake
restitution. Restatenent, Restitution, 8 1, coment c.
(1937). For exanple, "[a] person who officiously confers
a benefit upon another is not entitled to restitution
therefor." Restatenent, Restitution, 8 2. Simlarly,
except wunder circunstances not here applicable, "[a]
person who w thout m stake, coercion or request has
uncondi tionally conferred a benefit upon another is not
entitledtorestitution...." Restatenent, supra, 8 112.
It is therefore clear that, while "a person is enriched
if he has received a benefit," the | aw does not consi der
himunjustly enriched unless "the circunstances of the
recei pt of the benefit are such as between the two that
to retain it would be unjust."

(Enphasi s supplied). See also HamlIton v. Board of Education, 233

Md. 196, 201, 195 A 2d 710 (1963).

Rest at enent Restitution (1937), p. 13, stresses the

fundanmental principle that it is not enrichnment per se that
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obligates the beneficiary to nake restitution to the benefactor but
only UNJUST enri chnent.

Even where a person has recei ved a benefit from anot her,
he is |liable to pay therefor only if the circunstances of
its receipt or retention are such that, as between the
two persons it is unjust for himto retainit. The nere
fact that a person benefits another is not of itself
sufficient to require the other to make restitution
t herefor.

(Enmphasi s supplied). Restatenent, Restitution, pp. 15-16, goes on

to point out that the officious conferral of an unsolicited benefit
is the forenost exanple of when an enrichment is not unjust and
when, therefore, no restitution need be nade.

A person who officiously confers a benefit upon
another is not entitled to restitution therefor.

O ficiousness neans interferenceinthe affairs of others
not justified by the circunstances under which the

I nterference takes place. Policy ordinarily requires
that a person who has conferred a benefit by way of
gi ving another services ... should not be permtted to

require the other to pay therefor, unless the one
conferring the benefit had a valid reason for so doing.
A person is not required to deal with another unl ess he
so desires and, ordinarily, a person should not be
required to becone an obligor unless he so desires.

[ Where a person has officiously conferred a benefit upon
another, the other is enriched but is not considered to
be unjustly enriched. The rule denying restitution to
of fi cious persons has the effect of penalizing those who
t hrust benefits upon others and protecting persons who
have had benefits thrust upon them

(Enmphasi s supplied) (Quoted with approval by Judge Bl oomin Bennett
Heating v. Nationsbank, 103 M. App. 749, 764, 654 A 2d 949

(1995)). And see Everhart v. Mles, 47 Ml. App. 131, 136, 422 A 2d

28 (1980):
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[ U njust enrichnent does not exist where the benefit has
of ficiously been thrust upon the defendant.

(Enphasi s supplied).

Whatever the legal ramfication may be wth respect to
services rendered by Alternatives prior to February 26, it is
beyond dispute that, following the receipt of the February 26
"term nation” letter, Alternatives's presunptuous insistence that,
out of solicitude for the welfare of its students, it would refuse
to cease Drop-Back-1n operations until it had been assured that the
students were being appropriately provided for was an act of either
rank opportunism or gratuitous Good Sanaritanship. In either
event, it was a case of the Board's, in the words of the

Rest atenent, p. 16, having "benefits thrust upon [it]" against its

w shes and express directions. At the hearing on summary judgnent,
Judge Allison made that very clear

[ COUNSEL FOR ALTERNATI VES]: So Doctor Berger's only
option was either to keep the school open until Sally
Maxt on cane in and transferred these students back or to
close the school and put these students back on the

street.
THE COURT: Well, wasn't that exactly what the
letter told himto do? | mean, wasn't he essentially a

volunteer after that letter?
(Enmphasi s supplied).

Any arguable enrichnment the Board may have received after
February 26, 2001, was not, by definition, UNJUST enrichnent and

was not, therefore, a predicate for restitution. Wth respect to

the officious conferring of a benefit, even when the defendant is
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unquestionably enriched thereby, Dobbs, at pp. 553-54, is very
enphati c:

The plaintiff may confer a benefit upon the defendant
Wi t hout m stake and w thout w ongdoing or breach of an

agreenent by the defendant. In many such cases the
plaintiff will be denied restitution in spite of the
defendant's unjust enrichnent because it wll be

inportant to protect the defendant's right to choose for
hi nrsel f what benefits he wants.

(Enmphasi s supplied).

The Board here clearly had the right "to choose for [itself]
what benefits [it] wanted.” As of February 26, 2001, it nade that
choi ce absolutely clear. It did not want Alternatives's Drop-Back-
In programand it said so in no uncertain terns. See also Everhart
v. Mles, 47 M. App. at 136-37 ("[U njust enrichment does not
exist where the benefit has officiously been thrust upon the
defendant."). Dobbs al so observed, at p. 583:

Mbst services rendered w thout request, however, are apt

to be either given freely with no expectation of paynent,

or rendered officiously. If either of these things is

true, restitutionis denied on substantive rather than on
formal grounds.

(Enmphasi s supplied).
F. The Nature of the Benefit Conferred

The second significant limtation on arestitutionary recovery
by Alternatives for unjust enrichnent concerns the nature of the
benefit arguably conferred by it on the Board. How the benefit is
conceptualized in this case may be dispositive. Wen dealing wth

def endants generally, but particularly when dealing wth
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governnental entities, there is a critical difference between
conferring cash benefits and non-cash benefits. The difference is
critical because the law, in |Ilitigating clainms of unjust
enrichment, is essentially attenpting to reconcile the conpeting
val ues of 1) the defendant's autonomny or right of choice and 2) the
prevention of unjust enrichnment. The nature of the benefit affects
t hat bal anci ng. Dobbs, at p. 681, refers to the clash of
conflicting val ues.

Many of the cases and particular practices nake
sense if understood as a judicial effort to respect the
defendant's autonony or rights of choice and self-
determnation, and at the sanme tinme to mnimze his
unjust enrichment. ... In attenpting to effectual these
ideals, courts have inplicitly recogni zed that not al

benefits are alike, and restitutionis better ordered for
sone ki nds of benefits than for others.

(Enphasi s supplied).
VWhere the benefit conferred is a non-cash benefit, restitution

is frequently denied because it would interfere with a defendant's

freedom of choice of whether to "buy" a particular service or

benefit or not. The bal ancing favors the freedom of choice.

Underlying nost of the cases seens to be a strong
doubl e comm tnent to prevent unjust enrichnent on the one
hand and to protect the defendant's right of free choice
on the other. Were the defendant has a right to choose
for hinself whether to receive a benefit, and where
restituti on would deprive himof this choice by requiring
paynment for a "benefit" the defendant may not want,
restitution is often deni ed. The right of self-
determ nati on t hrough personal choi ces--that i s, personal
aut onony--is central to personal being and growth as wel |
as to the concept of a free society.

Dobbs, at 683 (enphasis supplied).




- 100-

This principle is doubly strong in cases in which the
defendant is a governnental entity. |In this case, the freedom of
choice as to whether to "buy" Alternatives's services resided not
in Ms. Russo or Dr. Morgan but in the Board. It is Gontrumitself
that protected the Board' s autonomy not to buy (and to pay for out
of public funds) a non-cash benefit, if that is what the unjust
enrichment here consisted of. A non-cash benefit poses a problem

Restitutionis relatively difficult to recover where the

benefit intentionally conferred is neither cash nor a

cash equival ent and where the parties are in position to

bargain in advance. In this setting the parties'

i nplicit understandings are often nost inportant. These

i mplicit understandings include those revealed by the
parties' failure to provide for paynent.

Dobbs, at p. 682 (enphasis supplied).

For Alternatives to have conferred a non-cash benefit w t hout
havi ng bargai ned i n advance for a precise paynent appears to have
been f ool hardy.

If the parties could have contracted but did not,
the plaintiff generally is denied recovery of the non-

cash benefit. If they contracted or had a tacit
understanding, then recovery is granted or denied in
accord with that understanding. ... The absence of a

contract between the parties in a position to bargain
suggests that in the ordinary case we need have no
speci al synpathy for the plaintiff who confers a non-cash
benefit.

Dobbs, at 690 (enphasis supplied).
Alternatives was in a position to bargain with the Board

before proceeding with its program For strategic reasons it chose
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not to do so. |If the benefit it conferred was a non-cash benefit,
therefore, it placed itself in an untenable situation.

Nothing in the nature of the circunstances prevented
bargai ning: the parties knew each other and knew the
interests involved; parties were not so nunerous that
bargaining was infeasible. Were the benefit 1is
intentionally conferred, is not in cash or specific
chattels, and the parties are in a position to bargain
about conpensation, the cases, in line with Uner v.
Farnsworth, [80 Me. 500, 15 A 65 (1888)] deny
restitution.

Dobbs, at 693 (enphasis supplied).

If the benefit conferred on the defendant, however, is a cash
benefit, restitution to the plaintiff does not infringe or
conprom se to the same extent a defendant's autonony or freedom of
choi ce.

When the plaintiff confers unsolicited benefits upon
another person in the form of <cash (or specific
recoverable chattels to which the plaintiff retains
title), he is wusually able to recover restitution.
Al though the benefit in such cases is unsolicited,
recovery of cash does not affect any right of choice in
t he def endant.

[T]he defendant is not required to restore non-cash
benefits by paying cash. To do that woul d be forcing the
def endant to "buy" the benefit. But if the benefit
conferred upon the defendant is in the form of cash or
cash equi valents, restitution does not infringe his right
of choi ce. He is not being forced to buy a benefit he
may not want but on the contrary is asked to return it.

Dobbs, at 685-86 (enphasis supplied).

VWhen the benefit is in cash, the case for restitution is far

| ess troubling. Wen the defendant is a governnental entity, there
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is no threat to the public treasury because the defendant is not
being required to buy anything or to pay out any of its own funds.
It is sinply required to hand over the easily identifiable cash
benefits by which it had been unjustly enriched. There is no cost.
The public treasury has not been di m ni shed and the status quo has
not been di sturbed.
The easiest cases for restitution of unsolicited
benefits are those in which the plaintiff mstakenly
gi ves the defendant cash or a specific chattel. 1In the
absence of a changed position, the defendant's autonony
or right of choiceis sinply not involved when he returns
the cash or the identical chattel. So in that case the

unj ust enrichnent principle prevails because t he aut onony
principle sinply does not cone into play.

Dobbs, at 683 (enphasis supplied).

In the nost direct and i medi ate sense, the benefit conferred
on the Board by Alternatives consi sted of professional services, a
non-cash benefit. |If that should ultimtely be determ ned to have
been the character of the benefit, a claimfor unjust enrichment
woul d be barred by the Gontrumrationale. Under Gontrum the Board
cannot be required to expend public funds for services for which it
had not lawfully contract ed.

It could be, on the other hand, that the benefit conferred on
the Board may be deened to have been not the non-cash benefit of
prof essional services but an actual cash benefit, to wt, the
nmonet ary paynents forwarded by the State to the Board as the direct

result of those professional services. It may have been an
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i ndi rect cash benefit as opposed to a direct cash benefit. Dobbs,
at 699, throws out such a tantalizing possibility.

I n sone cases the benefit is conferred as a non-cash
benefit but is readily realized as cash wi thout inpairing
other rights of the recipient. ... Wen the benefit is
realized as cash, the unsolicited character of the
benefit no | onger poses a reason to deny restitution.

(Enmphasi s supplied).

The outcone of the trial may well depend upon which of these
conpeting, and critically different, conceptualizations of the
benefit is nost effectively presented to the trial court.

The Demand for An Accounting

Wth respect to his earlier dismssal of Count | X, Judge d ynn

had st at ed:

Count | X seeki ng "accounting" does not state a cause of
action. Rather, it is a renedy.

Indeed, in pleading Count 11X, Alternatives alleged two
predi cates as bases for its demand for an accounting. One
all egation was that there was an "agreenent" by which the Board
"woul d conpensate [Alternatives] a per student allotnent of State
aid for each student enrolled in the program™ Judge dynn's

di sm ssal of six other counts, on the basis of Gontrumv. Mayor and

Gty Council of Baltinore, 182 M. 370, 35 A 2d 128 (1943), from

whi ch di smi ssals there has been no appeal, established that there
was no viable predicate "agreenent." To the extent to which
Al ternatives mght seek to fall back on some notion of an inplied-

in-fact contract, our earlier analysis has held that the
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foreclosing effect of Gontrumapplies to inplied-in-fact contracts
as surely as it does to express contracts.
The second predicate alleged by Alternatives was that the
Board, through Ms. Russo, was

under a fiduciary duty to collect the funds from the
State and forward them to [Alternatives] pursuant to
their agreenent. The funds were to be held in trust by
[the Board] for the benefit of [Alternatives].

That allegation is twce flawed. Not only was there no
"agreenent,"” but, as Judge Allison ruled, there was no basis for
finding that Ms. Russo, acting for the Board or on her own behal f,
was ever in any kind of a fiduciary relationshipwith Alternatives.
Judge Allison ruled that "there was no fiduciary relationship."

Wth respect to the fiduciary duty, the court finds
that it is a legal stretch to say that Ms. Russo was
acting in a fiduciary capacity when the school system
receives state funds that mght have wunder sone
ci rcunst ances been used to conpensate the plaintiff.
This cause of action is an attenpt to inply a fiduciary
relati onship where none was agreed to, where none was
intended. The court finds that there was no fiduciary
relationship. And for that reason, summary judgnent on
count eight as to Ms. Russo is appropriate.

(Enphasis supplied). W fully agree with Judge Allison that there
was no basis for inferring that either the Board or Ms. Russo was
in any sort of confidential relationshipwth or bore any fiduciary
duty toward Alternatives.

It is unnecessary to analyze further the ways in which
Alternatives failed to establish substantively what was once the

equi tabl e cause of action for accounting. But see, Nagel v. Todd,
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185 Md. 512, 517, 45 A 2d 326 (1946); Dormay Construction Corp. v.

Doric Co., 221 M. 145, 153-54, 156 A 2d 632 (1959); P.V.

Properties v. Rock Creek Village, 77 Mi. App. 77, 89-92, 549 A 2d

403 (1988); Allied Investnment Corp. v. Jasen, 123 Md. App. 88, 110-

11, 716 A 2d 1085 (1998), rev'd on other grounds, 354 M. 547
(1999) .

Al'l that Alternatives was seeking through Count |IX was, in
effect, discovery, which mght assist it in conputing danmages if it
prevail ed on any theory of liability. The standard statenent as to
when a "suit in equity for an accounting may be nai ntai ned" is that

in Nagel v. Todd, 185 M. at 517:

In Mller's Equity, Sec. 721, p. 823, it is said (citing
Poneroy): "The general ruleis that a suit in equity for
an accounting may be mai ntai ned when the renedi es at | aw
are i nadequat e.

Al ternatives seizes upon that general |anguage of "when the
remedi es at | aw are i nadequate” w thout pointing out that Nagel v.
Todd inmmediately goes on to specify precisely what it neans by
remedi al i nadequacy:

The instances in which the |legal renedies are held to be
i nadequate are said to be as follows: First, where there
are nmutual accounts between the plaintiff and the
def endant; second, where the accounts are all on one
side, but there are circunstances of great conplication,
or difficulties in the way of adequate renedy at | aw, and
third, where a fiduciary relation exists between the
parties, and a duty rests upon the defendant to render an
account .

(Enphasi s supplied).
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It is clear that Alternatives's suit does not qualify under
either the first or third instance of renedial inadequacy quoted
above. It rmust rely, if it can, on the second circunstance, to
wit, "where the accounts are all on one side, but there are
ci rcunst ances of great conplication, or difficulties in the way of
adequate renedy at |aw. "

W agree with the inplicit ruling of Judge A ynn that there
was no insurnmountable inpedinent to Alternatives's ascertaining
what, if any, funds the Board had received from the State of
Maryl and for students enrolled in the Drop-Back-1n programoperated
by Alternatives, but not otherw se enrolled, during the pertinent
period. The records of funds paid to the Board by the State were
not facts wthin the exclusive possession of the Board. The Board
is a governnmental entity, subject to the Maryl and Access to Public
Records Act requiring the disclosure of financial transactions.
Maryl and Code Annotated, State Governnent Article, 8§ 10-612(a).
The docunents in the State's possessi on show ng what funds, if any,
it paidto the Board were al so public records subject to disclosure
under the sane statute.

The claim for the equitable action of an accounting nade by
alternatives here was al nost indistinguishable from that nade by
the plaintiff, and rejected by the Court of Appeals, in Johnson v.

Bugl e Coat, Apron and Linen Services, Inc., 191 Md. 268, 60 A 2d

686 (1948). The plaintiff there, a custoner of Bugle Linen
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Service, believed that it had been fraudulently charged for itens
whi ch had never been delivered to it. The plaintiff sought an
equi tabl e accounting, alleging that all of the records were under
the control of the Bugle Linen Services.

Under the terms of the agreenment defendant "agreed to
count and keep all the records of the nunber and quantity

of each type of linen item rented *** and to issue
statenments and account each nonth for the |linens rented"
to plaintiffs "during the previous nonths.” "Al the

records concerning the nunber of linen itens rented" to
plaintiffs were and are "under the conpl ete and sol e care
and custody" of defendant and "were not and are not
available to" plaintiffs, and plaintiffs "cannot
ascertain" the nunber through their own efforts.

191 Md. at 271 (enphasis supplied).

The Court of Appeals concluded, however, that the plaintiff
was fully capable of ascertaining, through its own efforts, the
information it sought fromthe defendant by way of an accounti ng.

Not wi t hstandi ng the allegations that plaintiffs "cannot
ascertain through their owm efforts” the nunber of |inen
itens rented to them ... specific facts shown are that
deliveries were acconpanied by duplicate receipts,
stating quantities purportingto be delivered, one signed
by plaintiffs' stock-clerk, the other retained by

plaintiffs. These receipts could be checked by
plaintiffs for each delivery .... There is nothing to
i ndi cate that defendant has or could have any record of
its driver's frauds ... or any naterial records or

I nformati on not already available to plaintiffs fromthe
"delivery tickets" and the item zed nonthly statenents.

191 Md. at 277.
It is nowclear, noreover, that whereas an equitable claimfor

an accounting once served a necessary discovery function, that
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functi on has been superseded by nodern rul es of di scovery. Johnson

v. Bugl e Linen concluded, 191 MI. at 278.

[Where there is no other ground of equity jurisdiction,

a_ bill for discovery alone has been practically
super seded by an adequate, conpl ete and sufficient renedy
at |aw.

[1]t is sufficient that the new rul es furnish neans for
di scovery, at law or in equity, which are broader than
the former inherent equity jurisdiction.
(Enphasi s supplied).
As early as 1917, the Court of Appeals had held, in Becker v.

Frederick W Lipps Co., 131 M. 301, 307, 101 A 783 (1917), that

a bill for an equitabl e accounting, seeking di scovery, was properly
di sm ssed because di scovery was ot herw se avail abl e.

It is clear that the discovery prayed for in the
bill woul d have been available to the plaintiff ... ina
Court of law, where the node of procuring the production
of books, papers and testinony is provided for in as
anple a manner as in a Court of equity, and where there
is an adequate, conplete and sufficient remedy pointed
out by law, courts of equity will not interpose.

(Enphasi s supplied). See also Silver H Il Sand Co. v. Carozza

Corp., 184 Md. 226, 228, 40 A 2d 311 (1944); Col dsborough v. County

Trust Co. of Maryland, 180 Md. 59, 61-62, 22 A 2d 920 (1941) ("the

nere fact that [the plaintiff] does not know the facts sought is
not sufficient if they are available to himby his own efforts. He
cannot invoke the aid of the court to relieve himof the effort to

provide it for hinself."); HIlIl v. Pinder, 150 Md. 397, 409-10, 133

A. 134 (1926); P.V. Properties, Inc. v. Rock Creek Village, 77 M.
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77, 91-92, 549 A 2d 403 (1988); Shenk v. Berger, 86 M. App.

501-07, 587 A.2d 551 (1991); Maryland Rul e 2-402.

Dobbs, p. 610, describes how this erstwhile function of

an

equi t abl e accounti ng has been rendered obsol ete by t he nodern rul es

of discovery.

Accounting as discovery. A second version of
accounting was in effect hardly nore than a discovery
order, originating in equity at a tine when di scovery was
not generally avail able otherwi se. The defendant, once
prima facie grounds for accounting was shown, was
conpel l ed to produce his books or other data needed. |In
the light of extensive nodern discovery, this kind of
accounting probably has little or no use today.

(Enphasi s supplied).

Judge dynn properly dismssed Alternatives's claim for

equi tabl e accounti ng.

SUMMARY JUDGMENT ON COUNT

an

VI,

CHARGING UNJUST ENRICHMENT, REVERSED
AND CASE REMANDED TO THE CIRCUIT
COURT FOR BALTIMORE CITY FOR FURTHER
PROCEEDINGS IN CONFORMITY WITH THIS
OPINION; ALL OTHER JUDGMENTS
AFFIRMED; COSTS TO BE DIVIDED

EQUALLY BETWEEN THE PARTIES.



