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The CGircuit Court for Mntgonery County granted appell ee,
G etchen K. Brewer, an absol ute divorce fromappellant, Law ence J.
Brewer, Jr. It then divided the parties’ assets, awarded Ms.
Brewer indefinite alinony, and granted her a nonetary award - all
to the parties’ mutual dissatisfaction. |Indeed, the only action
taken by the court of which the parties appear to approve was the
grant of the divorce itself. And their cross appeals reflect their
di spl easure.

In his appeal, M. Brewer challenges the trial court’s award
of indefinite alinmony, its grant of a nonetary award, and vari ous
aspects of the court’s division of the parties’ property. Hi s
chal l enges are contained in four questions he presents for our
review. Stripped of argunent and reworded, they are:?

. Ddthe trial court abuse its discretion
in awarding indefinite alinony of $1,500.00

per nonth to Ms. Brewer?

1. Didthe trial court err in granting Ms.
Brewer a nonetary award of $175, 000. 00?

(N Did the trial court err in failing to
decree M. Brewer’'s ownership interest in the
furniture that he inherited from his parents
and in failing to order Ms. Brewer to return
that property to M. Brewer?

V. Was the trial court’s finding, that M.
Brewer had given Ms. Brewer jewelry that he
inherited fromhis nother, clearly erroneous?

! Question Ill in this opinion does not match what M. Brewer designated
as question I11l in his brief but does comport with what he desi gnated as ar gument
Il in his brief. In structuring his argunment, Brewer did not address question
Il separately but included it in his discussion of question I1. To avoid

confusion, we have addressed the questions raised as they are actually presented
and discussed in the argunment section of his brief.



In her cross-appeal, Ms. Brewer also challenges the alinony
award, the nonetary award, and aspects of the court’s division of
the Brewers’ property. But she takes the dispute one step further
and questions the court’s failure to award her counsel fees. Her
obj ections are contained in the four questions she poses. Edited
for swift apprehension, they are:

V. Didthe trial court err in failing to nake
an award of counsel fees to Ms. Brewer?

VI. Didthe trial court err when it granted
M. Brewer’s notion for reconsideration and
reduced its nonetary and al i nony awards?

VII. Didthe trial court err in finding that
M. Brewer did not give the furniture he had
inherited to Ms. Brewer?

VI, Did the trial court err in failing to
i mpute a higher rate of returnto M. Brewer’s
I nvest nent assets?

For the reasons set forth below, we shall vacate the trial
court’s grant of indefinite alinony and a nonetary award and remand
this case to that court for reconsideration as outlined by this
opi nion. W shall also vacate the trial court’s denial of counsel

fees so that it nmay reconsider that denial in |light of any changes

it my wish to nmake to the alinmony or nonetary award on renand.

Background
The parties were marri ed on Septenber 24, 1966. They have two
children, Mark and David, who are now adults. In Decenber 2000,

after alnost thirty-five years of marriage, Ms. Brewer noved out
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of the marital home. Two nonths later, Ms. Brewer filed for an
absol ute divorce.

At the tine of thetrial, M. Brewer was sixty-three years ol d.
He has a bachel or of science degree in electrical engineering and
has conpleted course work for a naster’s degree in industrial
adm nistration. During the marriage, M. Brewer was, in the words
of the trial court, the “primary breadw nner” of the famly. From
1973 to 2000, he worked for BAE SYSTEMS North America. And, in
Decenber 2000, he retired fromhis position as a “project manager”
for that conpany.

At retirement, M. Brewer was earni ng approxi mat el y $85, 000 per
year. He nowreceives, nonthly, $1,381 in Social Security benefits;
$1,832 in pension benefits from BAE SYSTEMS; and $833 per nonth in
i nvestment inconme, for a total of $4,046 per nonth. Apart fromhis
nonthly i ncome, M. Brewer has substantial assets, having recently
i nherited, upon the death of his nother a little nore than a year
before the parties separated, three quarters of a mllion dollars.

Ms. Brewer is two years younger than her former husband. She
was sixty-one years old at the tinme of the trial. She has a
bachel or of science degree from Col unbia University and a master of
sci ence degree in human behavior fromthe University of Maryl and.
Both of these degree prograns included training in the field of
nursing. Wen the parties married, Ms. Brewer was working full-

time as an instructor in a nursing program But, after the birth



of the parties’ first son in 1969, Ms. Brewer stayed at hone for
a year and a half to care for him Thereafter, she worked part-tine
as a visiting nurse.

After the birth of the parties’ second son in 1973, she again
stayed at hone, this tine for two years, to care for both chil dren.
When she returned to the workforce in 1975, she worked part-tinme as
a nurse so that she could attend graduate school. Upon conpleting
her master’s degree in 1979, Ms. Brewer took a full-tinme position
at the National Institutes of Health, where she worked as a
“clinical educator.” She held that position for approxi mtely five
years, before accepting a position in 1984 as a “project director”
with a consulting firm The “trenmendously demandi ng” hours of that
job caused her to seek an alternative form of enploynent after
wor ki ng there only a year and a half. The parties agreed that Ms.
Brewer would “do sonething perhaps from honme” where she could
supervise the parties’ then-teenage sons. That led to a job with
Mary Kay Cosneti cs.

Al t hough M's. Brewer began selling Mary Kay Cosnetics on a
part-tinme basis, she eventually assunmed a full-time position with
Mary Kay. For the | ast seventeen years she has worked for Mary Kay
and presently serves that organization as a full-tinme sales
director. She is technically classified as an independent
contractor, and her salary is based on conmm ssion. She earns,

according to her financial statement, $1,054.92 per nonth. But that



is not her only source of inconme. Having reached the age of sixty-
two during these proceedings, she is now eligible for social
security benefits.

The marriage was troubl ed al nost fromthe start. M's. Brewer
testified that M. Brewer physically abused her throughout the
marri age. That abuse began, she nmintained, as early as her
pregnancy with the parties’ second son in 1973 and conti nued unti |
1999, a year before the parties separated. I ndeed, M's. Brewer
claimed that she left M. Brewer because of the physical abuse,
fearing that it would only increase after his retirenent. At trial,
M. Brewer “accept[ed] responsibility for the acts of violence.”
In fact, he conceded: “I think [Ms. Brewer] |eft because of the
physi cal abuse and the fact that we were inconpatible.”

On Decenber 13, 2000, the parties separated. On that date, M.
Brewer arrived home to find the house enpty and Ms. Brewer gone.
She left, taking with her $17,000 fromthe parties’ Vanguard Prine
Money Market Fund and drawi ng down $74,000 from the their hone
equity line of credit.

The Proceedings

After leaving the marital hone, Ms. Brewer filed a conpl aint
for absol ute di vorce, alleging voluntary separati on and constructive
desertion, and seeking a resolution of all disputes between the
parties wth respect to ownership of property, a division of the

parties’ pension and retirenent funds, pendente lite and permanent
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al i nrony, counsel fees, health insurance coverage, and a nonetary
awar d.

The trial court granted Ms. Brewer an absolute divorce from
M. Brewer on the grounds of constructive desertion, explaining that
“the living conditions were made virtually unbearabl e by the way M.
Brewer, by his own admi ssion, treated his wife during the years of
a long, long, marriage.” It then awarded Ms. Brewer indefinite
alinmony in the anount of $2,000 per nonth. |In granting that award,
the trial court stated:

The first thing the Court nust consider is
the ability of the party seeking alinmony to be
whol ly or partly self-supporting.

The Court finds that Ms. Brewer, the plaintiff in this case,
is clearly capable. She is capable of being self-supporting, but
clearly not at this juncture.

The Court does not sit in a vacuum The
Court is not isolated fromthe rest of society.
The Court realizes - and | find it appropriate
for judicial notice — that there are great
di sparities between the genders with respect to
the opportunity in the enpl oynent market.

The trial court then observed:

[ T] he notion that a worman i n her 60s coul d
sinply step out, so to speak, and be gainfully
enployed in a career at this juncture, it is
possi bl e.

People do it, but it will be difficult to
do, and so | do find that while on the one hand
she is capable of being self-supporting, that
is not sonething that she will immnently be
able to.

Turning to the question of hownuch time Ms. Brewer woul d need



to gain sufficient training or education to enable her to find
sui tabl e enpl oynent, the court stated:

The second factor is the tine necessary
for the parties seeking alinony to gain
sufficient education or training to enabl e that
party to find suitable enploynent.

Vel |, the education and training factor is
also an area that there is great gender
di sparity in our country, particularly with —
| hesitate to characterize what the 60s are.

| amnot going to say whether it is old or
young. | amrapidly approaching that nyself,
but we know that it is — many things in life
that were easier when we were younger becone
nore difficult when we are older, and that is
a factor that the court certainly nust
consi der.

Not wi t hst andi ng t hat, there was no
testinmony given that Ms. Brewer plans wth
respect to going back to school or anything of
t hat nature.

The court then considered the standard of |living of the parties

and their respective contributions to the well-being of the fam|ly:

Now, the standard of living the parties
have established during the marriage, the third
factor the Court nust consider, the parties in
this case lived nicely.

They did not live lavishly. M. Brewer
was the primary breadw nner, to use that
phrase, and Ms. Brewer, during the tinmes that
she was working, contributed to the economc
wel | -being of the famly.

The duration of the marriage, this is a
long marriage, and it is sad that it ends, but
it is along marriage, from 1966.

The contributions, nonetary and non-
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monetary that each party made. Now, our Court
of Appeals has told us that we nust consider
t hose factors, but they don't tell us howto do
it.

How do you put a value on the non-marital
[sic] contribution that a party makes in a
marriage? It is difficult, but we are required
to do that, and the Court will consider that.

* * *

[M. Brewer] said that [Ms. Brewer] was
essentially a good nother. That is a non-
nonetary contribution, even though it does have
nonet ary consequences.

If you take good care of your famly, it
saves the fam |y noney. |If you nmanage the hone
well, it puts the famly in a better economc
position, and M. Brewer had no conpunctions
about doing that.

As for the circunstances that contributed to the estrangenent

of the parties, the court opined:

Wl |, there has been enough said during
the course of this case regarding the conduct
of M. Brewer with his perhaps frustrations
with his job, frustrations and difficulties of
doing a very difficult job, that is being the
head of a family, raising a famly.

M . Br ewer didn’'t handl e t hose
frustrations very well. That is not a
criticism of M. Brewer. That is sinply a
finding of fact, and the way he handled
pr obl em sol vi ng in t he famly | argel y

contributed to the estrangenent of the parties.

* * *

The court then addressed t he age of the parties, conpared their

fi nanci al

resources, and determ ned whether any agreenent

bet ween them as to those resources:
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The age of the parties, | suppose we could
say in the words of the poet, when we reach
this point in our lives, our days are in the

yellow |l eaf, but fall is certainly along tine,
and that certainly factors into alinony, and
will certainly inure to the benefit of Ms.
Br ewer .

The ability of the party fromwhomali nony
is sought to nmeet the needs while neeting his
or her own needs. |If | mght just go forward
very quickly there is sonme disparity between
the way [ M's. Brewer] assesses the val ue of the
property that [she] and [M. Brewer] get in
this case, but the one thing that the [parties]
do agree on is that there is great disparity
bet ween the value of the property — that is,
when you |l ook at the splitting of the marital
property, and the value of the property that
the parties have that is non-nmarital.

There is a great disparity between M.
Brewer and Ms. Brewer. After going over the

property - and | am not junping out of the
alinmony part of the opinion, | am just
parenthetically, if you wll, nentioning how

the property and the noney that the parties
have, value that the parties have, fits into
t he alinony equati on.

Al of the assets of M. Brewer after the
division of the marital property, plus the non-
marital property that he has, will yield him
$811, 742. 50.

Ms. Brewer, after the splitting of the
marital property, and the adding of the
property that she has that is non-marital,
which isn’t very nmuch, her assets are going to
be worth $115, 101. 50

So you can see that is a great disparity.
So the ability of M. Brewer to nake alinony
paynents, and to take care of his own needs, is
clearly there.

He has that ability. There is no
agreenent between the parties, and that 1is
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The court considered the right of each party to

often an interesting factor why the | egislature
i ncluded this in.

If there was an agreenent between the
parties, we wouldn’t have had a trial. But
that is a factor that the Court nust consider.

The Court considers there was no
agreenent. The financial needs and resources
of each party, including all incone and assets,
all income and assets, not just necessarily
liquid assets, but all the incone and assets
that the parties have, including property that
does not produce incone.

The Court nmust also consider any award
under Section 8-205. There will be a nonetary
award in this case, and | say that with respect
to — so the parties can see the adjustnent the
court made.

retirenment benefits:

The retirement benefits of the parties in
this case will be dealt with by QDRGCs which
w Il be submtted by counsel at the appropriate
time for the Court’s consideration.

I will nmention that again, but the parties
have already agreed with respect to the BAE
pension of M. Brewer that that is going to be
di vided by QDRO on a 50-50 basis, and that
counsel will certainly submt the QDRGOs, which
are the last things that are submtted in these
cases.

recei ve

Havi ng consi dered the statutory factors for nmaki ng an award of

al i nony,

amount of $2, 000 per nont h.

the court awarded Ms. Brewer indefinite alinony in the

-10-
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marital honme, which they owned as tenants in comon,? the tria
court decl ared:

The property will be sold. The Court will

order that the house be sold. | am not going
to appoint a trustee. The parties will be able
to do that.

* * *

Now, there was an argunent about what the
val ue of the hone is, and | don’'t know what the
val ue of the hone is. That was argunent or
suggestion by both counsel.

The house clearly will have to be val ued.
The parties wll cause that to happen, and |
find that the parties at this point in this
case, they wll be able to do that by
agr eenent .

Now, there was $10,800 of that that went
into that house that was non-nmarital noney that
M. Brewer put in [fromhis inheritance].® He
is obviously entitled to that noney back upon
the sale of the marital home, and the parties
will then divide the proceeds formthe sale of
the marital home equally.
Parenthetically, we note that the trial court |ater appointed
a trustee to handle the sale of the parties’ hone, which had an
apprai sed val ue of $496,000. Ms. Brewer purchased the house for
$505, 000. The net proceeds fromthat sale left the parties with
$192, 025. 00 each.

As for the parties’ remaining property, that is, M. Brewer’s

2 In 1992, the parties reconveyed the marital home to thenselves as
tenants in common for estate planning purposes.

8 M. Brewer testified that he used $10,800 of his inherited funds to pay
of f the nortgage on the marital hone.
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pension, the parties’ IRAs, various accounts, jewelry, furniture,
and other itens, the court stated:

Now, with respect to the furniture, the
parties agree that the furniture is marital
property val ued at $4, 500.

The furniture should be sold, and the
proceeds shall be divided equally between the
parties. Counsel conmented parenthetically
regardi ng the appoi ntnent of trustees and sale
of property, and it perhaps may have been off
the record that the | awyers will make sure they
don’t have to get trustees involved in that.

* * *

Busi ness furniture, the parties agree that
the business furniture is marital property
val ued at $200. That furniture will be sold.

The proceeds shall be divided equally,
unl ess of course one of the parties buys the
other out. Ofice conmputer, the parties agree
that the office furniture and conputer is
marital property.

* * *

Wth respect to the jewelry that the
parties agree to be nmarital property, the
parties disagree as to the value of the

property.

[Ms. Brewer] asserts the value of the
property to be $3,000. [ M. Brewer] asserts the
val ue to be $8,100. The Court, at the risk of
any allegations of gender bias, | amgoing to
accept the value as asserted by [Ms. Brewer],
and that property likewise, if the parties
can’t agree, woul d be sold and divi ded equal | y.

The SEP | RA account, that account will be
dealt with by way of a QDRO. The Vanguard | RA
account also will be dealt with by way of a

QRO which the parties wll submt at the
appropriate tine.
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Li kew se, the rollover |IRA Vanguard
account will be dealt with by QDRO The
pensi on BAE account, the parties have agreed
that it would be divided and dealt wth by

QDRO.

They have agreed on the dispersion of
t hat . Wth respect to the Century Bank
checking account, the parties agree that the
Century Bank checking account is narital

property.

* * *

Wth respect to the Vanguard noney mar ket
fund, [Ms. Brewer] asserts a val ue of $40, 230.
There was no ot her value given by [M. Brewer].

Therefore, the Court will accept the val ue
of [Ms. Brewer], the value being $40, 230
di vi ded equal |y between the parties.

There is another Vanguard noney market
fund. The parties agree that it is narital
property, $8,632 — and by the way, disregard
t hat .

That will be divided equally between the
parties. The Vanguard Prine noney market fund,
the parties agree that it is marital property
on their joint property statenents, that the
val ue is $23, 870.

[M. Brewer] asserts on his statenent that
the value is $21,128. The Court finds that the
value of the prime noney narket fund to be
$22, 499.

That shall be divided equally between the
parties. The Scudder Gold Fund proceeds, the
parties agree that that is marital property
val ued at $2, 926.

The val ue of the account shall be divided
equal ly between the parties. The Pot onmac
Val l ey Bank proceeds, the parties agree is
marital property val ued at $4, 306.
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The val ue of the account is $4,306. Needs
to be divided between the parties. Wth
respect to the Potomac Val | ey Bank account, the
parties agree the bank account is narital
property, $1,906, the value of that account,
shal | be divided equally.

Let me say parenthetically with respect to
t hese accounts, the interest of which and so
forth is being conputed on a daily basis.

The Court and counsel will instruct their
clients that these exact figures may be
slightly off, but what the parties should get
is if it is marital property, regardless of
what the amount is at the entry of this
judgnment, that it is to be divided equally.

In other words, if for exanpl e the Pot onmac
Val | ey account, which had $4,306 in it at the
time of filing is now down to $2,000, it is
marital .

The parties sinply divide it equally.
That i s what you should take fromthis, and not
get hung up on the exact figure that is in the
account, and | am sure you understand that.

* * *

The parties agree that there was a savi ngs
bond. It was marital property. Neither party
provi ded a val ue of that property.

The savings bond have [sic] any val ue at
this point, it shall be divided equally.

* * *

Jewel ry. The parties agree that the
particular jewelry is [Ms. Brewer’s], which
was acquired by inheritance.

[ Ms. Brewer] asserts the value of
$11, 000. There was no other value given by
[M. Brewer]. Therefore, the Court will accept
the value given by [Ms. Brewer].
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The Court finds that the jewelry val ued at
$11,000 is non-marital and [Ms. Brewer’s].

* * *

Now, with respect to the noney that was
placed in the Vanguard account that was
inherited by M. Brewer, at the time sone
$702,239, [M. Brewer] asserts that that noney
is non-marital.

The Court finds that it is non-nmarital.
The amount at this point totals to be sone
$690, 417. That is non-marital, and that of
course is M. Brewer’'s, and remains in M.
Brewer’s col um.

Now, | have already indicated that the
retirement accounts will be dealt with by way
of a QPRO on an i[f], as and when basis.

Those QDRGCs will be submtted at the
appropriate tine by counsel.

Al so at issue were several itens that M. Brewer inherited from
hi s not her upon her death in 1999. Anong the things she left him
were certain itens of jewelry. Although M. Brewer clains that he
never gave that jewelry to Ms. Brewer, Ms. Brewer testified
ot herwi se. She asserted that, after M. Brewer’s nother died, “[M.
Brewer] handed the jewelry to [her], and said, ‘[h]lere. | want you
to have the jewelry. Feel free to use it, War it. Enjoy it.’”
She further stated that her nother-in-lawwas “like a second not her”
to her and the two were “very close.” As for this jewelry, the
trial court decl ared:

The Court accepts the testinony of all the
W t nesses who testified regar di ng t he

rel ati onship between Ms. Brewer and M.
Brewer’s nother, her nother-in-I|aw
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It was very clear during this trial that
Ms. Brewer, notwi thstanding the difficulties
that she and M. Brewer were having, that did
not spill over and taint the relationship
between Ms. Brewer and M. Brewer’s nother.

That relationship to the very end
continued to be a good relationship. The
jewelry that M. Brewer inherited, the Court

finds, based upon the testinony, that at that
point intime, because of the relationship that
M. Brewer knew that his wife had with M.
Brewer’'s nother, | believe that his nother

woul d have wanted Ms. Brewer to
jewelry, and he gave it to her, and

now at the tine of divorce take it

claimthat it is non-marital.

M. Brewer also inherited fromhis nother

have that
he cannot
back and

a substanti al anount

of furniture. Ms. Brewer testified that this furniture repl aced

“literally everything in the house . . . [the]

[ b] eds we slept on,

living room furniture, dining room furniture, famly room

[furniture], [and the] kitchen [furniture].”

Al t hough M's. Brewer

argued that M. Brewer made a gift of the furniture to the marri age,

the trial court disagreed and found that, unlike the jewelry, there

was no evidence that M. Brewer ever intended
It concluded that the property was non-marital

Br ewer .

to make such a gift.

and bel onged to M.

The trial court granted Ms. Brewer a nonetary award of

$250, 000, expl ai ni ng:

The law provides that to balance or to
prevent any i nequities between the parties upon

the dissolution of a marriage, the

court can

grant a nonetary award, and the court wll

grant a nonetary award in this case.
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This is a two stage process. The Court
must first value the property and assets that
the parties have, and then after that, the
court nust consider certain relevant factors in
granting the nonetary award.

In issuing a nonetary award, the Court
nmust necessarily consider the ability of the
person who is going to be ordered to pay the
nmonetary award, the ability of that individual
to pay the nonetary award.

The court in this case finds that M.
Brewer clearly has the ability in this case to
pay a nonetary award. The Court al so considers
ingranting a nonetary award — and here i s that
factor again — the non-nonetary factors that
the party who is going to be granted the award,
what did they contribute to the marriage over
the duration of a marriage.

The marriage | asted since 1966, and as |
said with respect to alinony, the Court of
Appeals tells the court that we nust consider
the non-nonetary contribution but they don’t
tell us how to do that.

Essentially, you have to place a val ue on
an individual’s contribution during the course
of the marriage. Now, when | say that, | say
that — that has to be done within the context
of what is available for the issuance of a
nonet ary awar d.

Clearly, we don't sit here and value
peopl e’ s worth. You can’'t do that, but the
value is considered in the context of what is
avai l able to pay a nonetary award.

The Court in this case considers the
assets that are available, the vast disparity
bet ween the assets of the two parties as they
get this judgnment of divorce, which the court
will sign effective today’s date.

Havi ng gone through the value of the

property with respect to the parties’ assets,
having determined that there is a great
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di sparity between those of [M. Brewer], M.
Brewer and Ms. Brewer in this case, having
deternmined that there is the ability to pay a
nonet ary award, havi ng determ ned that the non-
nonetary contributions made by Ms. Brewer
during the <course of this marriage were
substantial, the court will award a nonetary
award i n the anpbunt of $250, 000.

After these findings and rulings were nenorializedinawitten
Judgnent of Absolute Divorce, M. Brewer filed a notion to alter or
anmend that judgnent. Granting that notion in part, the court
reduced Ms. Brewer’s indefinite alinony award from$2, 000 to $1, 500
per nonth and her nonetary award from $250, 000 to $175, 000 wi t hout
expl anat i on. It also ordered the parties to evenly divide M.
Brewer’s pension and their respective | RA accounts and to pay their
own attorney’s fees.

In the end, according to our calculations, excluding the BAE
pensi on, Ms. Brewer received approxi mately $500, 000 of the nmarital
property, while M. Brewer received approximately $170, 000 of the
marital property. As for non-nmarital assets, however, at the tine
of the divorce, M. Brewer had approxi mately $700, 000 i n non-narit al
assets, while Ms. Brewer had only $18,500 in non-nmarital assets.
After the court divided the marital property, M. Brewer was |eft
with a net worth of approxi nately $870, 000, conprised nostly of the

nmoni es he had inherited fromhis parents, while Ms. Brewer’s net

worth rose, according to our calculations, to approximately
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$518, 000, conprised al nost entirely of what was marital property.*
I

M. Brewer contends that the trial court’s award of indefinite
alinony, in the anmount $1,500.00 per nmonth to Ms. Brewer, is
fraught with error. That award, he nmintains, was nmade in the
absence of any “findings regarding [Ms. Brewer’s] incone, the tine
necessary for [Ms. Brewer] to becone self-supporting, the incone
that [Ms. Brewer] could potentially obtain, and whether an
unconsci onabl e disparity existed” as required by FL 8§ 11-106(c).
Even if the court had nmade the required findings, he adds, the
court’s award of alinony is unsustainable *“because there was no
unconsci onabl e disparity and [M. Brewer] does not have the ability
to pay alinony.”

Al t hough, in reviewi ng an award of alinony, we “defer[] to the

findings and judgnents of a trial court,” we may disturb an award
of alinmony if we conclude that in making that award “the trial court
abused its discretion or rendered a judgnent that is clearly wong.”
E.g., Innerbichler v. Innerbichler, 132 M. App. 207, 246 (2000)
(quoting Digges v. Digges, 126 M. App. 361, 386 (1999)). The

evi dence supports such a concl usion here.

We begin our review of the award at issue by noting that FL

4 As we shall later discuss at greater length, these figures include the

property that the trial court erroneously excluded fromits judgment, namely, the
marital portion of M. Brewer’s Vanguard Money Market account, his savings bond,
and Mrs. Brewer’'s jewelry, and exclude the property that the trial court
erroneously included as marital property in the judgnment, nanmely, the Joint
Vanguard Money Mar ket Account.
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8§ 11-106(b) provides that,

awar d,

to those factors, this Court has stated:

Digges,

Doser, 106 Mi. App. 329, 356 (1995));

126 M. App.

In making an award of alinony, the trial court
is required to consider all of the factors set
forth in F.L. 8§ 11-106(b). To be sure, the
court "need not wuse formulaic [|anguage or
articulate every reason for its decision with
respect to each factor. Rather, the court rnust
clearly indicate that it has considered all the
factors.™ If the court fails to nake clear
that it has considered all of the factors, then
the record, as a whole, nust reveal that the
court's findings were based on a review of the
statutory factors.

Mi. App. 575, 591 (1989).

The twel ve factors are:

(1) the ability of the party seeking alinony to
be wholly or partly self-supporting;

(2) the tinme necessary for the party seeking
alinony to gain sufficient education or
training to enable that party to find suitable
enpl oynent ;

(3) the standard of living that the parties
established during their nmarriage;

(4) the duration of the marri age;

(5) t he contri buti ons, nonet ary and
nonnonet ary, of each party to the well-bei ng of
the famly;

(6) the circunstances that contributed to the
estrangenent of the parties;
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I n det erm ni ng whet her to nmake an al i nony

the trial court shall consider twelve factors. Wth respect

at 387 (citations omtted) (quoting Doser v.

80



(7) the age of each party;

(8) the physical and nental condition of each
party;

(9) the ability of the party fromwhom al i nony
Is sought to neet that party's needs while
nmeeti ng the needs of the party seeking alinony;
(10) any agreenent between the parties;

(11) the financial needs and financi al
resources of each party, including:

(i) all incone and assets, including property
t hat does not produce incong;

(ii) any award made under 88 8-205 and 8-208 of
this article;

(ti1) the nature and amount of the financi al
obligations of each party; and

(iv) the right of each party to receive
reti renent benefits; and

(12) whet her the award woul d cause a spouse who
iIs a resident of a related institution as
defined in 8§ 19-301 of the Health-General
Article and from whom alinony is sought to
becone el igible for nedical assistance earlier
t han woul d ot herw se occur.

FL 8§ 11-106(b).

Factor eleven provides that the court shall consider *“the
financial needs and financial resources of each party, including
all income and assets . . . .” I1d. 8 (11)(i). In so doing, the
trial court nust “nmake specific findings of fact with regard to the

i ncome of the recipient spouse.” See Reuter v. Reuter, 102 Ml. App.

212, 229 (1994). QO herwise, as this Court has previously noted, we
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are unable to determ ne whether the trial court’s findings are
clearly erroneous. C.f. id. at 236.

After considering the twelve factors, the trial court rust then
deci de whether to grant rehabilitative or indefinite the alinony.
A court may award the latter if it finds:

(1) due to age, illness, infirmty, or
disability, the party seeking alinony cannot
reasonably be expected to nake substanti al
progress toward becom ng sel f-supporting; or

(2) even after the party seeking alinmony wll
have made as nuch progress toward becom ng
sel f-supporting as can reasonably be expect ed,

the respective standards of Iliving of the
parties w |l be unconscionably disparate.

FL § 11-106(c).

But “the purpose of alinony,” the Court of Appeals rem nds us,
“I's not to provide a lifetime pension.” Tracey v. Tracey, 328 M.
380, 391 (1992). It is designed “to provide an opportunity for the
reci pi ent spouse to becone self-supporting.” Id. (quoting the
Report of the Governor’s Conmm ssion on Donestic Relations 2 (1980)).
However, “[i]n cases where it is either inpractical for the
dependent spouse to becone sel f-supporting, or in cases where the
dependent spouse will be self-supporting but still a gross inequity

will exist, a court may award alinony for an indefinite period.”

Roginsky v. Blake-Roginsky, 129 M. App. 132, 141 (1999).

As M. Brewer clains, the trial court failed to nmake any

finding as to Ms. Brewer’s current incone, or as to when she m ght
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becone sel f-supporting, or, as to whether, once that occurred, there
woul d be an unconscionable disparity in living standards. After
di scussing the difficulties that a woman in her sixties wuld face
I n becom ng “gainfully enployed in a career,” the court noted that,
at her age, Ms. Brewer would have difficulty obtaining additional
educati on and training. But it did not find that Ms. Brewer had
made as nuch progress toward becom ng self-supporting as can
reasonably be expected. |In fact, it opined only that she woul d not
“imm nently” becone self-supporting w thout expressing any view as
to when that mght be or what future incone she mght make or
concluding that, at her age, full tinme enploynent for any
significant period was not a reasonable expectation. As for the
| ast point, the court seened to suggest that, at her age, full tine

enpl oynent is not an option but then fails to nmake that finding.?®

Nor did the trial court make any findings with respect to Ms.
Brewer’'s present incone, as required by FL § 11-106(b)(11). See
Reuter, 102 Md. App. at 229. According to Ms. Brewer’'s financia
statenment, her gross nonthly incone at the tinme of the divorce was

$1,054.92. She confirned that figure at trial, testifying that the

5 In Benkin v. Benkin, 71 Md. App. 191 (1987), this Court considered the
ability of a fifty-six year old wife, who had not been enpl oyed outside the home
for alnmost twenty-five years, to become self-supporting. I1d. at 203. We noted
that “[r]leentry into the job market for a woman of fifty-six years, even in
excellent health, is problematic.” 1Id. In contrast to Ms. Benkin, Ms. Brewer
was si xty-one years old, five years older than Ms. Benkin, at the time of trial.
It was certainly within the court’s discretion to consider Ms. Brewer’s age in
determ ning whether she had made all of the progress towards becom ng self-
supporting as could reasonably be expected, but, as noted, the court made no such
finding.

-23-



statenment “fairly and accurately reflect[ed] [her] inconme.” Wile
M. Brewer does not chall enge the accuracy of that figure, he points
out that it is unclear whether the trial court considered Ms.
Brewer’'s eligibility for social security benefits or her receipt of

hal f of M. Brewer’s pension. And the record supports his concerns.

At trial, the court admitted into evidence a copy of Ms.
Brewer’'s Social Security benefits statenent, which indicated that
at age sixty-two - an age that she would reach within one year -
Ms. Brewer would be entitled to receive, based on her earnings
al one, $496 per nonth in benefits. But, as M. Brewer points out,
she may be entitled to nore. Under the Social Security regul ations,
Ms. Brewer can reject the $496 per nonth, in favor of receiving an
anmount equal to one half of M. Brewer’s benefits, or $690.50 per
nont h, once she reaches her full retirenent age, which, in her case,
is sixty-five and a half years old.® 20 C.F. R 88 404. 333, 404. 409.
If she elects to receive benefits before that age, she would receive

alittle less.” 20 C.F.R § 404. 410.

Mor eover, her enpl oynment does not preclude her fromreceiving

these benefits, although it may result in a small reduction in

6 As a divorced spouse, Ms. Brewer would be still eligible to receive

hal f of M. Brewer’'s benefits, but only after the parties have been divorced for
two years. 20 C.F.R. § 404.331. This would not reduce M. Brewer’s benefits.

7 For exanple, if Ms. Brewer chooses to receive benefits at age sixty-
two, she would only be entitled to an amount equal to 36.3% of M. Brewer’'s
benefits. Social Security Adm nistration, How Your Security Benefit is Reduced,
at Www. ssa. gov/retirement/1940. htm . |If she were to put off receiving benefits
until she turns sixty-four, she would be entitled to an anmount equal to 43. 8% of
his benefits. Id.
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benefits as her incone of $12, 648 exceeds the $11, 240 annual incone
limt set by the Social Security Adm nistration. See Soci al
Security Adm ni stration, Exempt Amounts Under the Earnings Test, at
www. soci al security. gov/ QACT/ COLA/rtea. html. For every two dollars
above that |imt, the Social Security Admnistration reduces
benefits by one dollar. Id. On the other hand, this small
reductionwill not, inthis instance, |ast |long. Beneficiaries have
no limt on their earnings after they reach their full retirenent

age. Id.

In addition to these benefits, Ms. Brewer wll also be
receiving half of M. Brewer’s BAE pension, which will pay her $919
per nonth, as well as the $36.83 in nonthly dividends fromher own
i nvestnments. Thus, assuming that Ms. Brewer elects to receive only
$496 i n benefits based solely on her earnings history, Ms. Brewer’s
nonthly i ncone, according to our calculations, woul d be
approxi mately $2, 500. Her income could, however, be higher than
that amount if she waits to begin receiving her Social Security
benefits until she reaches full retirenent age. But regardl ess of
her exact entitlenment, it is not clear, as M. Brewer asserts, that
the trial court considered these other sources of incone, as it nade

no findings as to her present or future incone.

In contrast to Ms. Brewer, M. Brewer earns $3,130.89 per
nont h. That means, according to our conputations, that Ms.

Brewer’s nonthly incone, less the alinony awarded by the trial
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court, is alnpst 80%of M. Brewer’'s. But, as noted above, it could

be even greater than that.

This is hardly a gross disparity. Al though admittedly a
mat hemati cal conpari son of incone is only the starting point for
finding an unconsci onabl e disparity in living standards, Blaine v.
Blaine, 336 Ml. 48, 71-72 (1994), it is worth pointing out that
there are no reported Maryl and deci si ons that have upheld an award
of indefinite alinobny when such a small disparity in the parties’
incones exist.® And it is noteworthy that in cases in which this
court upheld an indefinite award of alinony despite a relatively
smal |l disparity in income - such as in Crabill v. Crabill, 119 M.
App. 249 (1998), in which the wife's i ncome was 62%of the husband s

- the trial court did not grant, as the trial court did here, a

8 In Lee v. Lee, 148 Md. App. 432, 448-49 (2002), cert. denied, 374 M.
83 (2003), this Court noted:

I n ascendi ng order, Maryland cases have found that the
chancel l or did not err in granting indefinite alinony to
a spouse whose potential income, when conpared to the
non- dependent spouse's incone, bore the followi ng
percentage relationship: (1) 22.7% - Blaine v. Blaine,
97 Md. App. 689, 708, 632 A.2d 191 (1993), arf'd, 336
Md. 49, 646 A.2d 413 (1994); (2) 25.3% - Ware v. Ware,
131 Md. App. 207, 230, 748 A.2d 1031 (2000); (3) 28% -
Tracey v. Tracey, 328 M. 380, 392-93, 614 A.2d 590
(1992); (4) 30% - Digges v. Digges, 126 M. App. 361,
388, 730 A.2d 202 (1999); (5) 34% - Kennedy v. Kennedy,
55 Md. App. 299, 307, 462 A.2d 1208 (1983); (6) 34.9% -
Broseus v. Broseus, 82 M. App. 183, 196-97, 570 A.2d
874 (1990); (7) 35% - Bricker v. Bricker, 78 M. App.
570, 576-77, 554 A.2d 444 (1989); and (8) 43%- Caldwell
v. Caldwell, 103 Md. App. 452, 464, 653 A . 2d 994 (1995).

See also Harbom v. Harbom, 134 Md. App. 430, 458 (2000) (37% ; Innerbichler v.
Innerbichler, 132 M. App. 207, 247 (2000) (less than 10%; Caccamise v.
Caccamise, 130 Md. App. 505, 512 (2000) (43%; Rock v. Rock, 86 Md. App. 598, 613
(1991) (21.799; Zorich v. Zorich, 63 MJ. App. 710, 717 (1985) (20%.
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nonetary award. I1d. at 252, 255.

Wt hout making the findings we have outlined, the trial court
awar ded Ms. Brewer indefinite alinony, citing the “great disparity”
in the parties’ respective assets. The trial court found that “al
of the assets of M. Brewer after the division of the marita
property, plus the non-nmarital property that he has, will yield him
$811, 742.50,” whereas Ms. Brewer would be left with $115, 101. 50.
But this finding understates Ms. Brewer’s assets. It ignores the
$175, 000 nonetary award whi ch she received, her proceeds fromthe
sale of the marital home, and her share of the parties |RAs.
I ndeed, after dividing the RAs and the proceeds from the sal e of
the marital honme, Ms. Brewer’s assets will equal, according to our
cal cul ations, approximately $518,000 conpared to M. Brewer’'s
assets, which wll equal approximtely $870, 000. This is a
substantially smaller disparity than that relied upon by the trial

court in awarding Ms. Brewer alinony.

Mor eover, even assum ng that the trial court correctly found
that there was a “great disparity” in the parties assets, that is
not a sufficient basis for awarding indefinite alinony. FL § 11-
106(c)(2) requires that, in order to award a spouse indefinite
alinony, the court nust find that “the respective standards of
living of the parties Will be unconsci onably di sparate.” (Enphasis
added). Here, the trial court did not take the next necessary step

and conclude that a “great disparity” in assets would translate into
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an unconsci onabl e disparity in their respective standards of |iving.
Moreover, such a finding requires the trial court to al so consider
the parties’ incone, which, as previously discussed, it failed to

do.

For all of these reasons, we nust vacate the alinony award so
that the court can nmake the required findings and to determ ne
whet her it wishes to award Ms. Brewer indefinite alinony and if it
does, in what anobunt. Because we are vacating the court’s alinony
award, we nust also vacate its nonetary award, as any significant
change in alinony requires the court to reassess its nonetary award.
Benkin v. Benkin, 71 Md. App. 191, 208 (1987). We shall nonet hel ess

address the nmerits of that award to guide the trial court on remand.
II

M. Brewer contends that “[t]he trial court’s determ nation
and valuation of marital property was clearly erroneous, and its
nonetary award of $175,000 was legally incorrect and an abuse of

di scretion.”

Al t hough the | aw does not require a court to divide nmarita
property equal | y between parties, the division of such property nust
be “fair and equitable.” Long v. Long, 129 M. App. 554, 577-78
(2000) (citations omtted). To achieve that result, a trial court
may grant a nonetary award “to correct any inequity created by the

way in which property acquired during the marri age happened to be
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titled.” Doser, 106 Md. App. at 349. The decision to grant such
an award “is generally wthin the sound discretion of the tria
court.” Alston v. Alston, 331 Ml. 496, 504 (1993). “Unless the
chancel | or abuses that discretion or nmakes a ruling contrary to | aw,
the chancellor’s decision nust stand on any subsequent appeal.”
Lemley v. Lemley, 102 Md. App. 266, 298 (1994). W wll therefore
not disturb the trial court’s order unless we find an abuse of

di screti on. See id.

We shall now address each of the errors that M. Brewer
mai ntains the court commtted in determning what was narital

property, valuing it and, in certain instances, ordering its sale.
A. Three-step Test

M. Brewer first contends that “the trial court erred by not
follow ng the three-step process required to establish a nonetary
award.” As evidence of that claim he principally relies on the
trial court’s own characterization of the procedure as a “two stage
process.” But, as we shall see, a m sdesignation of that procedure

was not tantanount to a misapplication of it.

The three-step process, to which M. Brewer refers, requires
the trial court to determne first which of the parties’ property
is marital property. Once it conpletes that task, it nust determ ne
the value of all marital property. And then, after considering the

factors in FL 8 8-205(b), it nust deci de whether to grant a nonetary
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awar d.

Harper v. Harper, 294 Ml. 54, 79 (1982); ward v.

Ward, 52

Md. App. 336, 339 (1982); see also Doser, 106 Md. App. at 349-50.

FL 8 8-205(b) states in part:

(b) Factors in determining amount and method of
payment or terms of transfer. —The court shal
determ ne the anount and the nethod of paynent
of a nonetary award, or the terns of the
transfer of the interest in the pension,
retirenment, profit shari ng, or deferred
conpensation plan, or both, after considering
each of the follow ng factors:

(1) t he contri butions, nonet ary and
nonnonet ary, of each party to the well-bei ng of
the famly;

(2) the value of all property interests of
each party;

(3) the econom c circunstances of each party
at the tinme the award is to be nade;

(4) the circunstances that contributed to the
estrangenent of the parties;

(5) the duration of the marri age;

(6) the age of each party;

(7) the physical and nental condition of each
party;

(8) how and when specific nmarital property or
interest in the pension, retirenent, profit
sharing, or deferred conpensation plan, was
acquired, including the effort expended by each
party in accunulating the marital property or
the interest in the pension, retirement, profit
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sharing, or deferred conpensation plan, or
bot h;

(9 the contribution by either party of
property described in 8 8-201(e)(3) of this
subtitle to the acquisition of real property
hel d by the parties as tenants by the entirety;

(10) any award of alinmony and any award or
ot her provision that the court has made with
respect to famly use personal property or the
famly home; and

(11) any other factor that the court considers
necessary or appropriate to consider in order
to arrive at a fair and equitable nonetary
award or transfer of an interest in the
pensi on, retirement, profit shari ng, or
deferred conpensation plan, or both.

W note, however, that “while consideration of the factors is
mandatory, the trial court need not ‘go through a detailed check
list of the statutory factors, specifically referring to each
however beneficial such a procedure mght be for purposes of
appellate review.’” Doser, 106 Md. App. at 351 (citations omtted)
(quoting Grant v. Zich, 53 Md. App. 610, 618 (1983), arff’d, 300 M.
256 (1984)).

Here, the trial court incorrectly stated that it was required
to followa “two stage process” before nmaking a nonetary award. It
expl ai ned: “The court nust first value property and assets that the
parti es have, and then after that, the court nust consider certain

relevant factors in the granting of a nonetary award.”
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Not wi t hstanding this m scharacterization of the procedure as a two
step instead of a three step procedure, the trial court perforned
the three steps required by law in granting Ms. Brewer’s alinony
awar d. Before making the nonetary award at issue, the court
identified the assets that it found to be marital property and
expl ained why it had reached that conclusion as to each item It
t hen val ued each asset. After that, it nade findings as to each of
the factors set forth in FL § 8-205(b). In sum if the court erred
at all, it was in describing the procedure to be followed - not in
applying it.

Despite the trial court’s |lengthy discussion of the parties’
property before it entered a nonetary award, M. Brewer argues that
the trial court “ignored the requirenent that each itemof marital
property be valued.” It isthe failure of the trial court to assign
a precise value to such things as the parties’ accounts that draws
his fire. But that failing is understandable and hardly fatal to

t he nonetary award.

W have stated that equity only “requires that reasonable
efforts be nade to ensure that valuations of narital property

approxi mate the date of judgnent of divorce . Fox v. Fox
85 Md. App. 448, 460 (1991); see also Doser, 106 M. App. at 348;
Rosenberg v. Rosenberg, 64 M. App. 487, 507 (1985). And that is
what the trial court did here. The Brewers’ assets included

i nt erest-bearing accounts that were accunul ating i nterest on a daily
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basis and checking accounts wth balances that changed daily.
Recogni zi ng t he day-to-day fluctuations in val ue of these accounts,
the trial court directed: “The Court and counsel w !l instruct
their clients that these exact figures may be slightly off, but what
the parties should get is if it is marital property, regardl ess of
what the anmount is at the entry of judgnment, that is to be divided
equal ly.” Under the circunstances, the trial court used reasonable
efforts to approximate the value of the marital property at the date

of judgnent of divorce.
B. The Sale of the Marital Home

M. Brewer contends that the trial court erred when it
consi dered the proceeds fromthe sale of the marital hone in making
a nonetary award. He argues: (1) “The trial court erred by
including the former marital home inits determ nation of avail able
marital property from which to nake a nonetary award because the
court had already ordered and approved the sale of the forner
marital honme to [Ms. Brewer] and an equal division of the proceeds
tothe parties”; (2)“[t]he trial court erred by including the forner
marital hone inits determ nation of available marital property from
whi ch to nmake a nonetary award, because the forner marital hone was
no longer marital property at the time the court entered its
judgnment”; (3) “[t]he trial court’s inclusion of the former marital
honme in its determ nation of available marital property constitutes

doubl e-counting”; (4) “[t]he trial court erred in maki ng a nonetary
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award of $175, 000, because the nonetary award exceeds the val ue of
the marital property in [M. Brewer’s] nane”; and (5) “[t]he trial
court erred in nmaking a nonetary award of $175,000 because the
nonet ary award exceeds t he anount necessary to adj ust any i nequities
caused by the title of the marital property.” These clainms can be
reduced to one issue: whether, after the trial court ordered the
parties to evenly divide the proceeds fromthe sale of the nmarital
home, the court could then award a nonetary award that was based,

in part, on the value of that asset.

“I'l]t is elenmental that a court cannot nake an award whose
anount exceeds the total value of the marital property.” E.g.,
ward, 52 Md. App. at 343. “‘And of necessity, if the spouse to whom
the court intends to grant a nonetary award al ready owns (and thus
will retain) any marital property, the award cannot exceed t he val ue
of the marital property owned by the other spouse.’” Jandorf v.
Jandorf, 100 Md. App. 429, 441 (1994) (quoti ng Odunukwe v. Odunukwe,
98 Md. App. 273, 282 (1993)). M. Brewer contends that the trial
court did just that: after excluding his half of the proceeds from
the sale of the marital hone, he was left with only $70,022.00° in
marital property that was titled in his nane, which is substantially
| ess than the $175,000 awarded by the trial court. M. Brewer’s

assertion, however, assunes the value of the parties’ proceeds from

® This figure includes M. Brewer’s marital property that the trial court

erroneously excluded in its amended judgment, namely, the marital portion of the
Vanguard Prime Money Market account and the savings bond.
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the sal e of the house coul d not be considered in granting a nonetary
award. That assunption is incorrect.

“[A] monetary award is . . . an addition to and not a
substitution for alegal division of the property accunul ated duri ng
the marriage, according to title.” ward, 52 Md. App. at 339. “The
clear intent of [the nopnetary award] is to counterbal ance any
unfairness that may result fromthe actual distribution of property
acquired during the marriage, strictly in accordance with its
title.” 1d. Furthernore, dividing jointly titled marital property
does not preclude the court from considering the value of those
proceeds in making a nonetary award. See 1id. at 340 (“[W hat
triggers operation of the [nonetary award] statute is the cl ai mthat
a division of the parties’ property according to title would create
an inequity which could be overcone through a nonetary award.”).
The proceeds fromthe sale of ajointly titled marital hone are no
exception. See Coutant v. Coutant, 86 M. App. 581, 589 (1991).

In Coutant, the trial court, in the judgnment of divorce,
awarded the wife custody of the parties’ mnor child and use and
possession of the famly home. 1d. at 585. At that tine, the court
di d not nake a nonetary award because the parties’ marital honme was
their only marital asset. Id. at 589. Two and one half years
|ater, the trial court transferred custody of the parties’ mnor
child to the husband. 1d. at 584. For that reason, the trial court

ruled that the wife was no |l onger entitled to the use and possessi on
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of the hone. Id. It therefore ordered the sale in lieu of
partition of the hone and directed that the proceeds of the sale be
pl aced i n escrow pending a hearing. I1d. At that hearing, the tria
court declined to take additional evidence pertaining to a nonetary
awar d. In reversing that ruling, this Court held that the trial
court erred “in refusing to consider the proceeds of the sale of the
former marital honme as marital property on the basis of which a
nonetary award could be granted.” 1d. at 589.

Here, the parties each owned an undivi ded one-half interest in
the marital hone as tenants in common. Therefore, by ordering a
sale in lieu of partition and dividing the proceeds equally, the
court was nerely making a division of the marital home according to
title. Moreover, the Court would have been unable to order the
proceeds to be divided in any other manner, because, wth limted
exceptions, ! the court “may not transfer the ownership of personal
or real property from1l party to the other.” FL 8 8-202(a)(3). To
hol d that the proceeds fromthe sale of the hone, which was not hing
nore than a division of the marital property according to title,
coul d not then be considered in awarding a nonetary award woul d be
entirely inconsistent with the purpose of the nonetary award - “to
counterbal ance any unfairness that may result from the actual

distribution of property acquired during the nmarriage, strictly in

10 FL § 8-205(a) allows the court to “transfer ownership of an interest
in a pension, retirenment, profit sharing, or deferred conmpensation plan from1l
party to either or both parties . "

- 36-



accordance with its title.” ward, 52 Ml. App. at 339. M. Brewer
owned, in addition to the $70,022 in marital property that he
clainms, $192,025 in marital funds from the sale of the hone.
Therefore, the court’s $175,000 nonetary award did not, as he
cont ends, exceed the value of M. Brewer’s nmarital property. Nor,
as M. Brewer clains, didthetrial court “doubl e-count” his assets.

C. The Parties’ Net Worth

M. Brewer further contends that the trial court erred in
considering M. Brewer’s non-narital assets because “[a] disparity
in net worth is not a basis for making a nonetary award, which is
used only to balance inequities in marital property . . . .7 W
di sagr ee.

FL 8 8-205(b)(2) states that the court shall consider “the
value of all property interests of each party” in determning the
amount and nethod of paynent of a nonetary award. And FL § 8-
205(b)(3) repeats that instruction, by broadly directing the court
to consider “the econom c circunstances of each party at the tine
the award is to be nade . . . .” Those provisions, we have held,
require consideration of the parties’ non-marital property in
determ ning whether to grant a marital award and in what anount.
In Melrod v. Melrod, 83 M. App. 180, 197-98 (1990), we decl ar ed:

[Clonsideration of two of those factors, the
value of all property interests of each party
and t he economi c circunstances of each party at
the time the award is to be nmade, obviously

requires the court to be aware of any non-
marital property and have sone idea of its
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wor t h. W do not believe that the statute
requires the court to evaluate non-nmarital
property in the sane nmnner as narital
property. It is enough if the court is
generally aware of the relative wealth of the
parties, in order that it can determ ne whet her
it would be equitable to award a greater share
of marital property to the spouse owning |ess
of the total property and having less wealth
because of that spouse’s greater need and the
weal thy spouse’s |esser need for additional
assets.

Here, the trial court did nore than FL 8 8-205 required it to
do: it carefully valued M. Brewer’s substantial non-marital assets
and then awarded Ms. Brewer a greater share of the marital property
based, at least in part, on what the court believed was the |arge
disparity in the parties’ wealth

D. The Joint Vanguard Money Market Account

M. Brewer argues that “the trial court erred by includi ng non-
extant proceeds froma joint Vanguard Money Market account in its
determ nation of marital property.” W agree.

In determ ning which property was marital, the trial court
i ncluded $8, 632 that was in a Vanguard Mney Market account. That
account, M. Brewer testified, did not exist at the time of the
trial. Nor was there any evidence that these funds had been
di ssipated. Accordingly, the trial court erred in including the
$8,632 in the pool of marital assets.

E. Jewelry, Savings Bonds, And Vanguard Money Market
Account

M. Brewer contends that the trial court “failed to include
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certain itenms of marital property,” nanmely: (1) Ms. Brewer’s
jewelry, (2) M. Brewer’s savings bond, and (3) the marital portion
of M. Brewer’s Vanguard Prime Mney Market account.

At trial, the parties agreed, and the court found, that these
items were marital property. But the court did not include any of
theseitens inits final judgnent. Nor didit find that these itens
were non-marital assets. The net effect of these errors, however,
i ncl udi ng the inclusion of non-existing $8, 632 Vanguard account, was
to understate M. Brewer’'s marital property by $56,618 and Ms.
Brewer’'s marital property by $3,000. Because M. Brewer contends
that the trial court’s award was too high relative to the val ue of
marital property titledin his name, he was not harnmed by this error
and cannot challenge it on appeal, as ordinarily, “only the party
aggrieved by a judgnent can appeal it.” Goldberg v. Goldberg, 96
Md. App. 771, 784 (1993). However, because we are remanding this
case, the trial court will have the opportunity to correct this
error.

F. The Office Furniture

M. Brewer contends that the trial court “inproperly ordered
the sale and division of proceeds of [office furniture that was]
titled solely in each party’s individual nane.” W agree.

According to the parties’ Joint Marital Property Statenment, the
parties agree that they each had office furniture that was owned

i ndividually. The trial court did not hold otherw se. Nonet hel ess,
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It ordered that the furniture be sold and the proceeds to be divi ded
equally. In so doing, the trial court erred.
As this Court observed in Pleasant v. Pleasant, 97 Ml. App. 711

(1993):

In Maryland, in a donestic case, the trial

j udge has no authority to transfer ownership of

property fromone of the parties to the other,

other than to transfer an interest in a

pensi on, retirenent, profit shari ng, or

deferred conpensation plan. Rather, the trial

judge may either grant a nonetary award to

adj ust the equities of the parties, or, in the

case of property owned by both of them order

that the property be sold and the proceeds

di vi ded equal | y.
Id. at 720 (citations omtted); see also Fox, 85 Ml. App. at 453 n. 2
(“Absent consent of the parties, ordering the sale of property owned
solely by the husband . . . instead of increasing the nonetary award
pro tanto was inproper.”). Here, the office furniture was owned by
the parties individually, not jointly. The court therefore had no
authority to order the sale of the property and the division of the
pr oceeds.

G. Mr. Brewer’s Non-Marital Contribution to the Marital
Home

The trial court found that M. Brewer contributed $10, 800 from
his inherited non-marital funds to pay off a nortgage on the marital
hone. The parties owned the hone as tenants in common. Cbserving
that M. Brewer was “obviously entitled to that noney back upon the
sale of the marital hone,” it ordered the parties to divide the

proceeds fromthe sale of the honme, after reinmbursing M. Brewer
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fromthat anount.

However well-intentioned, this order was inproper. FL § 8-
202(a) (3) states that “the court nmay not transfer the ownership of
personal or real property froml party to the other.” Pleasant, 97
Md. App. at 720; Fox, 85 MJ. App. at 453 n.2. Thus, upon the sale
of the parties’ hone, the trial court could not adjust the parties’
rights to the proceeds, as they each owned an undivi ded one-hal f
interest in the property, as tenants in common. Not wi t hst andi ng
this error, it appears fromthe trustee’ s report that, despite the
court’s order, the parties evenly divided the proceeds wi thout first
deducting M. Brewer’s nortgage paynent.

We do not nean to suggest by this analysis that there are no
means by which the court could have credited M. Brewer with that
paynment. Instead of deducting the paynent fromthe proceeds of the
sale of the house, the court could have quite properly nade an
adjustnment to the marital award to reflect this paynent.

H. Mrs. Brewer’s Conduct During the Litigation

M. Brewer contends that the trial court erred in “fail[ing]
to consider [Ms. Brewer’s] conduct at the tinme of the separation
and during the pendency of the case” when it granted her a nonetary
awar d

I n support of that curious proposition, M. Brewer cites FL 8
8-205(b), pointing out that, in additionto the ten specific factors

set forth in that section of the Code for determ ning whether a
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nonetary award i s appropriate, 8 (b)(11) requires the court to al so
weigh “any other factor that the court considers necessary or
appropriate to consider in order to arrive at a fair and equitable
nonetary award or transfer of an interest in the pension,
retirement, profit sharing, or deferred conpensation plan, or both.”
By failing to consider Ms. Brewer’s inproper conduct during the
parties’ separation and the pendency of this matter, the tria
court, M. Brewer maintains, erroneously disregarded that
requi renent. The conduct to which M. Brewer is referring was Ms.
Brewer’s unaut horized entry into the marital hone after she |eft,
the withdrawal s she made from certain accounts, and her hiring of
a private detective to copy the contents of M. Brewer’'s enail
messages and files fromhis conputer

Contrary to M. Brewer’s claim however, the trial court did
consi der the conduct of the parties but not in the context of M.
Brewer’s choosing. 1In determ ning whether to award counsel fees,
the trial judge reviewed the behavior of the parties and concl uded
that “this case coul d have been nmuch nore litigious thanit was, and
| don't find that there was any dilatory tactics or any — no one was
out of bounds in this case in terns of the way it was litigated .

.” Neither in that conclusion nor in the failure of the trial
court to address this subject in other contexts do we find error.

III

M. Brewer contends that the trial court erred because it
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“failed to decree [his] ownership interest in the furniture that he

i nherited

form his parents and failed to order [Ms.

return that property to [him.” W agree.

Inits oral ruling, the trial court ruled:

That
j udgment ,

over si ght

There was no evidence, indeed, no testinony,
that [the inherited furniture] was intended to
be a gift to the marriage. The Court finds
that that furniture is non-marital furniture,
non-marital property, and that the furniture
t hat bel onged to the parents of M. Brewer and
was inherited by M. Brewer is non-narital
property, and he is to retain that.

ruling, however, was not included in the

Brewer] to

ori gi nal

nor was it included in the anended judgnent. Thi s

shoul d be corrected on renmand.

Iv

M. Brewer contends that “[t]he trial court’s finding that [he]

gave [Ms.

Brewer] the jewelry that he inherited fromhis

clearly erroneous.”

To create an inter vivos gift,

Dorsey v.

[fl]orenost, the donor nust intend to transfer
the property. In order to prove donative
intent, it nust be shown fromthe evi dence t hat
t he donor clearly and unm stakably intended to
permanently relinquish all interest in, and
control over the gift. In addition, there nust
be a delivery transferring the donor’s dom nion
over the property w thout power of revocation
or retention of dom nion over the subject of
the gift. Acceptance by the donee is the final
requirenent of avalidgift and it is presuned,
barring evidence to the contrary.

Dorsey, 302 M. 312, 318 (1985) (citations
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Furthernore, “the burden is on the donee to establish every el enent
of a gift,” which nmust be proven by cl ear and convinci ng evi dence.
Id.

The parties gave conflicting testinony as to the jewelry. M.
Brewer cl aimed he never gave the inherited jewelry to Ms. Brewer.
But Ms. Brewer testified that after M. Brewer’s nother died, “[ M.
Brewer] handed the jewelry to ne, and he said, ‘[h]jere. | want you
to have the jewelry. Feel free to use it. War it. Enjoy it.’”
She further clainmed that her nother-in-law was “like a second
nmot her” to her and that the two were “very close.”

After considering this testinony, the trial court found Ms.
Brewer’s testinony to be nore credible than M. Brewer’s and
concluded that “M. Brewer’s nother would have wanted Ms. Brewer
to have that jewelry, and [M. Brewer] gave it to her, and he cannot
now at the tinme of the divorce take it back and claimthat it is
non-marital.” As “the credibility of the witnesses [is] a matter
for the trial court, as fact finder, not the appellate court, to
resolve,” State v. Smith, 374 MD. 527, 535 (2003) (quoting State

v. Raines, 326 MJ. 582, 590-93 (1992)), we shall not disturb that

findi ng.
Cross-Appeal
\'
Ms. Brewer, in turn, contends that the trial court erred

because it “failed to make an award of counsel fees to [Ms.
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Brewer], despite her need for such an award.” Al t hough we
di sagree, we shall vacate the trial court’s denial of counsel fees
so that it may reconsider that denial in light of any changes it may
wi sh to nake to the alinony or nonetary award on remand. Doser, 106
Md. App. at 335-36 n.1l,; Reuter, 102 M. App. at 245. We shal |
nonet hel ess address the nerits of this claimfor the gui dance of the
trial court on renmand.

We begin by noting that [t] he award or denial of counsel fees
I's governed by the abuse of discretion standard.’” Caccamise v.
Caccamise, 130 Md. App. 505, 519 (2000) (quoting Doser, 106 MI. App.
at 359). FL 8 11-110(b) states: “At any point in a proceedi ng under
this title, the court nmay order either party to pay to the other
party an amount for the reasonable and necessary expense of
prosecuting or defending the proceeding.” Before ordering such a
paynment, the court shall consider: “(1) the financial resources and
financial needs of both parties; and (2) whether there was
substantial justification for prosecuting or defending the
proceeding.” FL 8 110(c); Harbom v. Harbom, 134 M. App. 430, 463-
64 (2000).

The trial court indicated at the hearing on the notionto alter
or amend the judgnment that in deciding the i ssue of counsel fees it
woul d consider “the ability to pay, the needs and so forth.” The

trial court also noted: “[T]his case could have been nuch nore

litigious that it was, and | don’t find that there was any dil atory
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tactics or any — no one was out of bounds in this case in terns of

the way it was litigated . It then ordered the parties to
pay their own counsel fees. There is no evidence that, in doing so,
it abused its discretion. In fact, fromthe words that it sel ected
in making that ruling, it is clear that it properly considered the
factors set forth in FL 8 11-110(c) for making such an award.
VI
Ms. Brewer contends the trial court erred by “reduc[ing] the
nonetary award by $75, 000 and the alinony by $500 per nonth wi t hout
any reason being given.” Because we are vacating the alinony and
nonetary awards on ot her grounds, we need not reach the nerits of
this claim
VII
Ms. Brewer contends “[t]he court bel ow was clearly erroneous
in finding that there was no gift of the [inherited] furniture used
inthe famly honme to [Ms. Brewer].” W disagree.
M. Brewer inherited nunerous pieces of furniture from his

parents, which the parties used to replace their old furniture in

the marital hone. Indeed, Ms. Brewer testified that the new
inherited furniture replaced “literally everything in the house .
[the] [b]leds we slept on, living room furniture, dining room

furniture, famly room[furniture], [and the] kitchen [furniture].”
She therefore clainmed that M. Brewer nmade a gift of the furniture

to the marriage. The trial court disagreed and found that, unlike
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the jewelry, there was no evidence that M. Brewer intended the
furniture “to be a gift to the marriage.” Hence, the inherited
furniture was non-marital and bel onged to M. Brewer.

In Maryland, furniture used for marital purposes is presuned
to be jointly owned, regardl ess of whether one spouse used separate
funds to purchase that furniture. Bender v. Bender, 282 M. 525,
534 (1978). In Bender, the Court of Appeals held:

[I]n the <case of household goods and
furni shings acquired for the use of the famly
in contenplation of or after marriage, the nere
fact that the funds used for the purchase
bel onged to one or the other of spouses does
not result in the furnishing in question being
owned solely by that spouse. It is to be
presumed in such a case that the purchasing
spouse nmade a gift of the property to the
marital unit, creating ownership by the
entireties in the husband and wfe, absent
proof denonstrating sole ownership in one of
the marital partners.
Id.

Ms. Brewer argues that this presunption should also apply to
cases in which one of the spouses inherits, rather than purchases,
househol d goods or furniture that are subsequently used in the
marital home.

Al t hough there are no Maryl and cases precisely on point, the
Court of Appeals of South Carolina addressed this issue in Pappas
v. Pappas, 386 S.E. 2d 301 (S.C. C. App. 1989). I n Pappas, the
wife's famly gave her a silver set as a gift in honor of her

engagenent to her husband. 1d. at 302. Wen the parties separat ed,
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the husband clainmed that it was marital property. Id. He argued
that, although the silver set was non-marital property at the tine
that it was acquired by his wife, Ms. Pappas had transnuted what
was originally non-marital property into marital property by
“us[ing] the silver for famly purposes during the marriage.” Id.
at 304. The South Carolina appellate court disagreed, stating:

[ The wife] did testify that she used the silver

for famly purposes on special occasions and

hol i days. This al one does not prove that she

I ntended the silver to becone marital property.

By its very nature, a silver service is

something that wll be used by the whole

famly, not one person. Using it in the nornal

fashion is not in itself evidence of an intent

to make it marital property.
Id. at 66.

Al though that case dealt with the question of whether the
property was marital - whereas here we are faced with the question
of whether this property is jointly owed - we nonetheless find
Pappas to be instructive. Sinply using inherited househol d goods
as they are intended to be wused is not enough to create a
presunption that the spouse intended to nake a gift of the property
to the marital wunit. A distinction can legitimtely be drawn
bet ween a spouse purchasing household goods or furnishings for
fam |y use and i nheriting those sanme goods. Unli ke purchased goods,
inherited items frequently have a sentinental value that exceeds

mar ket worth, but only to the recipient.

What is nore, Ms. Brewer’s argunent would require a spouse,
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who inherits furnishings, to keep them in pointless storage or
forbid other famly nenbers from maki ng any use of themto avoid a
judicial determ nation that they are jointly owned. Wile a joint
property presunption may be appropriate i n cases i n which one of the
spouses, by choice, goes out and purchases furnishings for famly
use, we are not persuaded that it is appropriate in instances in
whi ch one spouse passively inherits that property. W decline to
extend this presunption to inherited household goods and
furni shings. Hence, the trial court was not clearly erroneous in
finding that, unlike the jewelry, there was no evidence that M.
Brewer intended the furniture to be a gift to the marri age.
VIII

Ms. Brewer contends that “[t]he trial court erred when it
failed to inpute a higher rate of return to [M. Brewer’s]
i nvestment assets.” W di sagree.

In awardi ng alinony, the court may inpute incone to a party if
that party is capable of earning nore income than he or she is
earning at the tinme of the divorce. See Turner v. Turner, 147 M.
App. 350, 385 (2002); Crabill v. Crabill, 119 M. App. 249, 262
(1998); Colburn v. Colburn, 15 M. App. 503, 515-16 (1972). I n
Crabill, the trial court inputed incone to the fifty-three year old
husband who had retired from his career with the D strict of
Colunbia Fire Departnent. 119 Ml. App. at 254-55. After finding

t hat t he husband was an experi enced pai nter and coul d work part tine
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In that capacity, the trial court concluded that, retired or not,
he was “capable of working, and should work at this tine to
contribute to the famly needs.” Id. at 255. The trial court
therefore inputed an additional $1,458.33 per nonth to his incone.
Id.

Affirm ng that decision, we stated: “The trial court acted
withinits discretionin considering [the husband’ s] painting incone
as part of all1 income for alinobny purposes.” Id. at 262.
Simlarly, in Turner, this Court upheld the trial court’s decision
to inpute a $35,000 annual income to the wife, who was “clearly
enpl oyabl e, given her age, health, work experience, skills, and
absence of mnor children in the home,” but “had ‘no intention to
seek enploynent . . . .’ 147 Ml. App. at 384-85.

Here, Ms. Brewer argues that the trial court erroneously
failed to inpute to M. Brewer the additional income he would
receive i f he changed his investnent strategy fromgrowh stocks to
i ncome- produci ng securities. Unable to cite any Maryl and cases in
support of this proposition, she relies on a New Jersey case, Miller
v. Miller, 734 A.2d 752 (N.J. 1999). In Miller, after declaring
that “there is no functional difference between inputing incone to
t he supporting spouse earned fromenpl oynent versus that earned from

investment,” the Suprene Court of New Jersey held that the tria
court had erred by not inputing additional investnent incone to the

husband, an experienced investor, because he “could invest his
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substantial capital assets to yield nore than the approxi mately 1.6%
interest he [was] . . . earning on his gromh stock investnents.”
Id. at 760. The New Jersey court observed that investing in incone
investnents “would not require that [the husband] deplete his
considerable principal; it only nmeans that [he] could invest his
principal differently in higher yield investnent options avail abl e
to him much in the sane way that an underenpl oyed spouse coul d
obtain a higher paying job available to him to nmake a nore
productive use of his human capital.” I1d. It then instructed the
trial court “toinpute arate of return based on | ong-termcorporate
bonds[,] [specifically,] . . . Mody’'s Conposite Index on A-rated
Corporate Bonds.” 1Id. at 61. But such aresult is not required by
Maryl and Law.

In fact, in Barton v. Hirshberg, 137 Md. App. 1, 20 (2001), a
child support case, this Court expressly rejected that argunment.
In Barton, the nother argued that the trial court had erred in
failing to consider the father’s non-incone producing assets in
det ermi ni ng an above-t he-gui delines child support award. 1d. at 19.
We di sagreed but did state that such assets could be considered if
“a parent voluntarily decreases his or her inconme to avoid support
paynents,” or “where the incone of a parent is not adequate to
provi de support to a child sufficient to nmeet the standard of |iving
establ i shed during the marriage.” 1Id. at 20. Rejecting the notion

that “non-incone-producing assets alone constitute a basis for
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reliance upon those assets in determning child support,” we opi ned:

[T]he decision to devote assets to capital
growm h, rather than incone production, should
be within the discretion of a parent, as |ong
as the children are provided reasonable
support, consistent with that provided during
the marriage or other relationship. It would
be an unwi se proposition, indeed, for a court
to direct that a parent expend or convert his
or her investnents to provide support for
children at a | evel above the guidelines, when
the parent had consistently, during the
marriage or other relationship, sought to
utilize those assets for capital growh or
other legitimate purposes which were not
I ncone- pr oduci ng.

Here, as in Barton, M. Brewer has always invested his assets
in growh investnments. He testified that the various investnent
publ i cati ons he had consulted indicated that “growth over the |ong
termtends to do nmuch better than inconme [investnents].” Nor did
Ms. Brewer contend that he chose this strategy sinply to |l essen his
al i nony paynments. Under the circunstances, the trial court neither
erred nor abused its discretion by not inputing a higher rate of
return to M. Brewer fromhis investnent assets.

JUDGMENT WITH REGARD TO ALIMONY,
MONETARY AWARD, AND COUNSEL FEES
VACATED; AND CASE REMANDED TO THE
CIRCUIT COURT FOR MONTGOMERY COUNTY
FOR PROCEEDINGS CONSISTENT WITH THIS
OPINION.

COSTS TO BE DIVIDED EQUALLY BETWEEN
THE PARTIES.
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