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In this case, we are asked to consider issues of concern to
both the growi ng nunber of people who live in conmon interest
communities and to the governing authorities responsible for their
operation. The fact that the parties are not strangers to this
Court is unfortunate, but not surprising, as these cases often
reflect an ongoing test of wills anong the parties involved.

Involved are several entities and documents with simlar
nanes. Therefore, we begin by identifying the various entities and
t heir governing docunents. G eenbriar, a residential devel opnent
| ocated in Prince CGeorge’s County, was devel oped in four phases.
The overall community association, “GCA " has two governing
docunents that are pertinent to this appeal: the “GCA Decl aration”
and the “GCA By-Laws.”* GCA is not a party in the case. difford
A. Brooks, appellee, owns a condom niumunit in Geenbriar Phase |.
The appellant is Geenbriar Condom nium Phase I, Council of Unit

Omers, Inc., which we shall refer to as “Council.”? Council has

! The GCA was first known as the Greenbriar Recreational
Associ ation. The Declaration was originally titled “Declaration
of Covenants, Conditions and Restrictions for G eenbriar
Recreati onal Association, Inc.” and the By-Laws were originally
titled “By-Laws of Greenbriar Recreational Association, Inc.”
Thr oughout the opinion, we shall refer to this association as
“GCA” and its governing docunents as the “GCA Decl aration” and
the “GCA By-Laws.”

2 In prior proceedings, “Council” was referenced as
“Greenbriar.” Because the relationship between G eenbriar
Condom ni um Phase |, Council of Unit Oaners, Inc. and the
greater community, GCA, in collection of certain assessnents, is
a matter of concern in this case, we believe that referring to
Council as Greenbriar is potentially confusing. For that reason,
in this opinion we will refer to Geenbriar Condom nium Phase |,

(continued...)
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its own governing docunents that are pertinent to this appeal
which we will refer to as the “Council Declaration” and “Counci
By- Laws.”

Counci | appeals an order fromthe Crcuit Court for Prince
George’s County that, inter alia, invalidated the January 15, 1999
forecl osure of Brooks’s condom nium and granted Brooks reasonabl e
attorneys’ fees for his involvenent in the forecl osure proceedi ngs
after Decenber 17, 1997. Council presents two questions for our
revi ew,

1. Didthe circuit court err in setting aside
the January 15, 1999 foreclosure sale of
Brooks’ s property?

2. Did the circuit court err in determ ning
that Brooks was entitled to an award of
attorneys’ fees?

Brooks filed a cross-appeal, presenting three questions, which
we have slightly re-wrded as foll ows:

1. Dd the circuit court err in its
assessnent of the anount due for 1995 and 1996
liens by failing to take into account all
paynment s nmade by Brooks?

2. Didthe circuit court err in finding that
Brooks was not entitled to attorneys’ fees for
records and anounts excluded by the court?

3. Didthe circuit court err in not granting
reasonabl e attorneys’ fees to Brooks under

Maryl and Rul e 2-424(e)?

Br ooks al so noved to dism ss the case, claimng that the Council’s

2(...continued)
Council of Unit Omers, Inc. as “Council.”
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Notice of Appeal was not tinely filed.

We hold that the circuit court did not err in setting aside
t he January 15, 1999 forecl osure sale, but for reasons set forth in
t he opinion, we shall remand for further proceedings. In addition,
we find error in the circuit court’s award of interest and
attorneys’ fees. As to the issues presented in Brooks s cross-
appeal, we shall affirmthe judgnents of the circuit court.

FACTUAL AND PROCEDURAL HISTORY

This case began in 1994 when Council sought to foreclose on
Brooks’s condom nium unit because Brooks had failed to pay his
nont hly condom ni um charges. That foreclosure and one subsequent
wer e cancel | ed when Brooks paid Council the anpbunt due before the
respective forecl osure sal es.

In February 1996, Council again initiated foreclosure
proceedi ngs when Brooks failed to pay his assessnment for QOctober,
Novenber, and Decenber 1995. A statement of indebtedness for
$3,745 was filed with the circuit court. Frank Emi g, Council’s
current counsel, was appointed trustee for the sale of the
condomi nium On May 10, 1996, the condom niumwas sol d to Counci
for $2,500, subject to a first deed of trust in the amount of
$16, 698. 26. On July 3, 1996, Brooks filed exceptions to the
foreclosure sale. After a hearing, the circuit court entered an
order ratifying the sale. Brooks noted a tinely appeal.

In an unpublished opinion, Clifford A. Brooks v. Greenbriar
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Condominium, Phase I Council of Unit Owners, Inc., No. 87,
Sept enber Term 1997 (filed Dec 17, 1997), this Court vacated the
order ratifying the sale and remanded to the circuit court for it
to “determ ne whether [the sale price] ‘shocks the conscience of
the court.’” Clifford A. Brooks v. Greenbriar Condominium, Phase I
Council of Unit Owners, Inc., No. 87, slip op. at 12. On renand,
the circuit court, on Decenber 8, 1999, found that its conscience
was indeed “shocked.” Council was then free to readvertise and
resell the condom niumunit, which it proceeded to do. The events
| eading up to the present appeal begin at that point in tinme.?

On Decenber 14, 1998, Brooks filed with the court a Suggestion
of Satisfaction of CQutstanding Liens, stating that he had
“personal ly delivered by hand to [Em g] a cashier’s check in the
amount of $3,411.00 in full satisfaction” of the underlying |liens.
On Decenber 22, 1998, Council filed a response indicating that
$3,411 was insufficient to satisfy the lien, and returned t he check
to Brooks. In response, Brooks sent a letter to Council, in care
of Em g, asking for the exact anopunt owed. One week later, on
Decenber 29, 2002, Brooks reviewed the audit and cal cul ated that he

owed an additional $162.89. Brooks went to the bank and got a bank

3 This Court also heard a second consol i dated appeal
bet ween Council and Brooks that arose out of a suit filed by the
Council for unpaid assessnents for the period January 1, 1997, to
May 31, 2001, and issued an unreported opi nion, Brooks v.
Greenbriar Condominium Phase I, Council of Unit][] Owners and
Condominium Venture Inc., Nos. 1858 and 2464, Septenber Term
2001 (filed Novenber 24, 2003).
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check in that amount to send to Council. On that sane day, Counci
filed a supplenental statenment of indebtedness, indicating that
Brooks now owed $31,114.64 to satisfy the lien.* In light of
Counci |l 's suppl enental statenent, Brooks deened it “fruitless” to
send the additional $162.89 check.

At the foreclosure sale on January 15, 1999, Council again
purchased the condom nium unit. The purchase price was for
$21, 600, subject to the existing deed of trust on which $13,092. 77
was owed. After the sale was conducted, but that sanme norning,
Brooks fil ed an energency notion for a tenporary restraining order
and for prelimnary injunction; four days later, he filed an
energency notion for appropriate relief. Council filed oppositions
to Brooks’s notions. On January 19, 1999, Brooks deposited $3,411
in the court’s registry. On March 5, 1999, Council filed its
suggested final deficiency accounting for $11, 445.62. On March 25,
1999, the circuit court filed a notice that the forecl osure would
be ratified and confirmed on April 26, 1999. Brooks filed tinely
excepti ons.

The Auditor’s Report, filed on May 14, 1999, indicated that
$8, 660. 46 was due; both Council and Brooks filed exceptions. On
May 27, 1999, the circuit court, after a hearing on the exceptions,

invalidated the sale. It found that Brooks had | awfully attenpted

4 The $31,114.64 included the underlying debt, l|ate fees,
accrued interest, and attorneys’ fees.
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to redeem the property when it tendered $3,411 to Council. The
court also heard argunent on whether Brooks owed any additiona

anounts and what should be the appropriate interest rate on the
liens. Council argued that interest accrued at 18% based on the
Maryl and Condomi ni um Act as stated in Council’s Byl aws. Br ooks
countered that only 6% interest was due based on the GCA
Decl aration. The court agreed with Brooks, saying, “You give him
the $3,411, plus the six percent as of My 10, 1996, and [|’'1]

dism ss the foreclosure.” Because Brooks had already deposited
$3,411 with the «court’s registry, only the interest was
out st andi ng.

On June 4, 1999, Brooks filed a Mdtion for Attorneys’ Fees and
Costs based on the GCA Declaration that provided that the
“prevailing party shall be entitled to recover the costs of the
proceedi ngs, and such reasonable attorneys’ fees as may be
determined by the court.” On June 17, 1999, Council filed an
opposition to Brooks's notion for attorneys’ fees. On that sane
day, Council filed another set of exceptions to the Auditor’s
Report of May 14, 1999, and a Mdtion to Reconsider the circuit
court’s ruling of May 27, 1999.

On July 6, 1999, the circuit court held a hearing concerning
Council’s notion to reconsi der and Brooks’ s notion for attorneys’
fees. Council argued that the May 27, 1999 ruling that only 6%

i nterest was due on the outstanding |lien anount was erroneous. |t
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contended that Brooks’'s reliance on the GCA Declaration was
m spl aced because GCA did not institute suit against Brooks.
Rat her, the |ien was established and forecl osed upon by G eenbri ar
Condom ni um Phase |, Council of Unit Omers, Inc., and, therefore,
Council’s, not GCA' s, governing docunents applied. Council’s By-
Laws state the “nmaxi nrumanmount permtted by law. . . as permtted
by Section 11-110(e) of the [Maryland Condom niun] Act,” which
provi des for an interest rate of 18% The court denied the notion
to reconsider.

In support of his notion for attorneys’ fees, Brooks argued
that the GCA Declaration is the only one his deed is subject to,
and its provision for the recovery of attorneys’ fees should be
appl i cabl e. “[Council] has a declaration for a plan of
condom ni uns, but there is only one declaration of covenants, and
that is the [GCA] declaration.” Council responded that it, not the
GCA, was the party to the suit.

In reaching its decision, the circuit court found it inportant
that every phase in Geenbriar pays fees to the GCA, and that, in
fact, a portion of the anpunt for which Council was suing was for
the benefit of GCA. “So [the GCAis] part and parcel of this suit,
whether [it is] named or not. The funds are for the benefit of
this.” Thus, the court concluded that Council’'s effort to
di stinguish itself fromthe overall comunity association entity,

was without nerit:
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| think this is a distinction without a
di fference, sir. Because you can’t tell ne
any tinme when that other organization has ever
filed alien or brought a suit, and if it says
that it grants attorney fees when the other
side prevails, and the other side prevails in
a suit br ought about by the parent
or gani zati on, whi ch coll ects for t hat
organi zation, for those funds, and then you
are going to tell ne that the other side, for
that portion of the funds, can't el ect to have
attorney fees granted, sonehow or other, that
doesn’t nmake sense.

Finally, in this hearing, the court denied Brooks’ s notion to
award fees related to Council’s failure to admt in discovery the
value of the condom nium property. The court then asked the
parties to prepare a joint order setting forth its oral rulings.

On July 7, 1999, the circuit court ordered the clerk to
rel ease $3,411 from the court registry to Council. Counci |
subsequently filed a motion for a supersedeas bond and to stay
further proceedings. Brooks filed a notion in opposition thereto.

On January 2, 2000, Brooks filed a notion for attorneys’ fees
in the anmount of $311, 305.64. Council filed a response on January
19, 2000, claimng the notion was premature until the court signed
a final order affirmng its July 6, 1999 oral decisions.

On Septenber 23, 2002, the circuit court filed an order that
st at ed:

For the reasons stated by the Court at
the July 6, 1999 hearing in this matter, it
is, on this 23 day of Septenber, 2002, by the
Circuit Court for Prince George's County,
Maryl and,
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ORDERED, that [Council’s] Conplaint in
t hese proceedings is hereby dism ssed and the
foreclosure sale of January 15, 1999,
invalidated; and it is further,

ORDERED, that [Council’s] Mdtion to
Reconsider Ruling of May 27, 1999, is hereby
denied; and it is further,

ORDERED, that [Brooks’s] Mdtion, pursuant
to Ml. Rule 2-424(e), to recover expenses,
i ncl udi ng reasonabl e attorney fees incurred in
maki ng proof of matter which [Council] failed
to admt (Docket #98) is hereby denied; and it
is further,

ORDERED, that [Council] shall pay to
[ Brooks] reasonable attorney’'s fees for his
prior appeal to the Court of Special Appeals
in these proceedings, such anmount to be
determ ned following a hearing on this issue;
and it is further,

ORDERED, that [Brooks] shall establish
his reasonable attorney fees for hi s
i nvol venent in these proceedings after
Decenber 17, 1997. The parties shall also
establish the percent of the budget of
[Council] that is paid to [GCA] for its
assessnments. [Council] shall be responsible
for and pay to [Brooks] this percentage of
[ Brooks’ s] attorney’s fees for his invol venent
in these proceedi ngs after Decenber 17, 1997.
The determnation of these figures shall be
made by the Court following a hearing on this
issue; and it is further,

ORDERED, that the issue of the anount of
attorneys’ fees shall be deferred until the
conpl eti on of any appeal of this Order; and it
is further,

ORDERED, t hat the amount of t he
supersedeas bond is hereby set at $1, 000. 00.
[ Council] shall be given seven (7) days to
post such bond and the effect of this Order
shall be stayed during this seven (7) day
period, and if such bond is tinmely posted, the
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stay shall continue in effect thereafter until
t he appeal is conpleted.

On Sept enber 30, 2002, Council’s notion to post a cash bond in
lieu of a supersedeas bond was granted. On Cctober 16, 2002,
Council filed this appeal, and on Cctober 25, 2002, Brooks noted
hi s cross-appeal .
PRELIMINARY MOTIONS

| . Mbtion to Disniss

Brooks contends that this appeal should be dism ssed because
Council did not note a tinely appeal. According to Brooks,
“[f]linal appeal able Orders sustaining Brooks exceptions which
prayed that [ Council’s] sal e and resal e of Brooks’ Condoni ni um Unit
be set aside were rendered fromthe Bench on Decenber 8, 1998 and
May 27, 1999, respectively.” Accordingly, he argues that Council’s
appeal dated Cctober 16, 2002, was untinely.

A party may only appeal from a final judgnent. Ml. Code
(1974, 2002 Repl.) 8 12-301 of the Courts and Judicial Proceedi ngs
Article (“C.J.”). As explained by the Court of Appeals in Rohrbeck
v. Rohrbeck, 318 MI. 28, 41, 566 A 2d 767 (1989):

If aruling of the court is to constitute
a final judgnent, it nust have at |east three
attributes: (1) it nust be intended by the
court as an unqualified, final disposition of
the matter in controversy, (2) unless the
court properly acts pursuant to Ml. Rule 2-
602(b), it nust adjudicate or conplete the
adj udi cation of all claims against all
parties, and (3) the clerk nust make a proper

record of it in accordance with M. Rule 2-
601.
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| N Doehring v. wWagner, 311 Md. 272, 275, 533 A 2d 1300 (1987),
the Court of Appeals stated that a judgnent is only final if
“nothing in the trial court’s action suggested any contenplation
that a further order be issued or that anything nore be done.” For
exanpl e, in Anderson v. Anderson, 349 Md. 294, 297-98, 708 A 2d 296
(1998), the Court dism ssed an appeal as untinely because the tri al
court appeared to be waiting for a donestic nmaster to conplete a
child support worksheet before the ruling would be final.
Simlarly, the circuit court in this case asked the parties
for a joint order.
G ve ne an order on ny rulings today. It
has to be a joint order, and M. Emg, you
give ne the order for the nobney in the

registry of the court.
kay. Orders to be submtted.

* k%

Let me make nyself clear on that. | have
ruled today on several things. Gve ne an
order that both of you agree to as what | just
rul ed on.

The order was signed on Septenber 23, 2002, and entered into the
docket on Septenber 26, 2002. Council’s appeal dated Cctober 16,
2002, was tinely, and Brooks’s notion to dismss is denied.

11, Motion to Suppl enent Record

At oral argument, we asked the parties to provide us wth
copi es of the various governing docunents. On Qctober 20, 2003,
Council provided us wwth: GCA's Articles of Incorporation; GCA s

Decl aration of Covenants, Conditions and Restrictions; GCA's
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Suppl ement al Decl arati on of Covenants, Conditions and Restricti ons;
GCA's Anended By-Laws; Council’s Articles of Incorporation;
Council’s Declaration; and Council’s Anendnent to By-Laws.

Thereafter, on April 2, 2004, Brooks petitioned this Court to
have Council’s original By-Laws included as part of the record in
this case. Although we requested Council’s and GCA's governing
docunents, those docunents did not automatically beconme part of the
record. See Maryland Rule 8-414 (stating that the appellate court
may order that an omission in the record be corrected). Because
t he subm ssions were useful to the resolution of this case, and
perhaps will be helpful to the circuit court on rermand, we order
that Council’s October 20, 2003 subm ssion be included in the
record and grant Brooks’s notion to include his April 2, 2004
subm ssion as part of the record for this case.

STANDARD OF REVIEW
Maryl and Rul e 8-131(c) provides:
Action tried without a jury. Wien an action

has been tried without a jury, the appellate
court will reviewthe case on both the | aw and

the evidence. It wll not set aside the
judgnment of the trial court on the evidence
unl ess clearly erroneous, and wll give due

regard to the opportunity of the trial court
to judge the credibility of the w tnesses.

In regard to the circuit court’s factual findings, we look to
whet her those findi ngs were supported by “substantial evidence” in
the record. Liberty Mut. Ins. Co. v. Maryland Auto. Ins. Fund, 154

Ml. App. 604, 609, 841 A 2d 46 (2004). VWen “there is any



- 13-
conpetent, material evidence to support the factual findi ngs bel ow,
we cannot hol d those findings to be clearly erroneous.’” Cannon v.
Cannon, 156 M. App. 387, 404, 846 A 2d 1127 (2004) (citing Shallow
Run Ltd. Partnership v. State Highway Admin., 113 M. App. 156,
174, 686 A.2d 1113 (1996)).

“Al t hough the factual determ nations of the circuit court are
afforded significant deference on review, its | egal determ nations
are not.” Liberty Mut. Ins. Co., 154 Ml. App. at 609. “Indeed,
the appropriate inquiry for such determ nations is whether the
circuit court was ‘legally correct.”” 1Id. (citing Maryland Envtl.
Trust v. Gaynor, 140 Mi. App. 433, 440, 780 A.2d 1193 (2001)).

Furthernore, trial courts are accorded broad discretion in
granting equitable relief. State Comm’n on Human Rels. v. Talbot
County Det. Ctr., 370 Mi. 115, 127, 803 A.2d 527 (2002). Maryl and
has recogni zed that “[f]orecl osure of nortgages after default has
| ong been peculiarly within a court of equity’'s jurisdictiona
powers.”® Plaza Corp. v. Alban Tractor Co., 219 MI. 570, 577-78,
151 A 2d 170 (1959). The applicable Maryl and Rul es and statutory
authority “sinply provide[] an expeditious and econom cal sunmary

nodal procedure for the exercise of an ordinary jurisdiction.” 1d

> Recently, in Ver Brycke v. Ver Brycke, 379 Ml. 669, 695,
843 A . 2d 758 (2004), the Court of Appeals considered the “nurky
undertaki ng” of determ ning whether a claimsounds in law or in
equity. Although it concluded that clains seeking the repaynent
of noney sound in law, it did not address foreclosure proceedi ngs
specifically.
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See also Laney v. State, 379 M. 522, 842 A 2d 773 (2003);

Billingsley v. Lawson, 43 Ml. App. 713, 406 A 2d 946 (1979)(for a

general discussion on foreclosure proceedings in Maryland).
DISCUSSION

|. January 15, 1999 Forecl osure

Counci | contends that the circuit court erred in invalidating
the January 15, 1999 foreclosure sale. To support its assertion
Counci| argues: (1) Brooks did not tinely file an injunction to
stay foreclosure proceedings, (2) after the foreclosure, Brooks
“lost all rights to redeem the property,” and (3) Brooks’s
exceptions to the sale “are without nerit and do not affect the
validity of such sale.”® Brooks counters that Council acted in bad
faith in denying his right of redenption.

The Maryl and Contract Lien Act (“Act”), codified at Ml. Code
(1974, 2003 Repl.) 88 14-201 et seqg. of the Real Property Article
(“RP"), provides for the creation of a lien by contract. Paynent
of condom ni um assessnents, together with interest, |ate charges,
costs of collection, and reasonable attorney’'s fees, “may be
enforced by the inposition of a lien on a unit in accordance with
the [Act].” RP § 11-110(d). Thus, Council was authorized to
i npose a lien on Brooks’s unit for condom ni umassessnents when he

failed to pay his condom ni um assessnents. RP 8 14-204 of the Act

6 We have consolidated and re-arranged Council’s
contentions.
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provides, in pertinent part, that “[a] |lien may be enforced and
forecl osed by the party who obtained the lien in the sane manner,
and subject to the same requirenents, as the foreclosure of
nort gages or deeds of trust on property in this State containing a
power of sale or an assent to a decree.” I1d. at § 14-204. Thus,
the foreclosure procedures contained in Title 7 of the Real
Property Article and Chapter 14 of the Maryland Rules govern a
contract lien foreclosure.
1. Timeliness of Filing Injunction

Council contends that, because Brooks filed an injunction to
stop the foreclosure sale after it had already occurred, the
request was untinely, and, therefore, the court could not have
relied on it when invalidating the sale. The court, however, did
not invalidate the foreclosure sale on the basis of Brooks’s
Emergency WMdtion for Tenporary Restraining Oder and for
Prelimnary I njunction or Energency Mtion for Appropriate Relief.
In fact, the court refused to rule on that notion. |Instead, the
court invalidated the sale on the basis of the exceptions to the
foreclosure sale that Brooks fil ed. Council’s first contention
fails.

2. Right to Redeem

Council’s second contention is that Brooks lost his right to

redeem the property once it was sold at foreclosure. It is true

that even though the jurisdiction of equity may not becone conpl ete
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until the filing of the report of sale, the right of redenptionis
“divested by [a] valid foreclosure sale.” Butler v. Daum, 245 M.
447, 453, 226 A 2d 261 (1967) (enphasis added). “[U]nless

satisfactory proof is shown before final ratification that the sale

should be set aside . . . all rights of the nortgagor[] . . . are
deenmed to have ceased to exist as of the date of sale.” Id. In
Maryl and, “a tender of the anpbunt due wll prevent a foreclosure

sale, since the nortgagor has an unqualified right to redeem?”
Better v. Williams, 203 M. 613, 618, 102 A 2d 750 (1954). The
court invalidated the foreclosure sale based on its determ nation
that, prior to the sale, Council wongly refused to accept Brooks’s
tender of $3,411 to satisfy the assessnent debt. The court stated:

And you know what that figure stands for,
that is the assessnment debt, $3,411, that is
t he assessnent debt, and that’ s the point that
the Court of Special Appeals sent this back,
because had he paid the $3,411 at that tine
there woul d have been no sale.

* k%

If he paid that anmount at that tinme, there may
be sonmething else he owes beyond that point
for having done sonething el se, but that’'s the
poi nt at which that sale was made, and if he
cleans that up, if he offered that anount at
the time that the sale was nmade, what was
owed, that should have stopped all of this.

Because the court set aside the sale, Council’s claimthat the
court erred in allowing Brooks the right to redeem his property
after it was sold does not accurately reflect the circuit court’s

deci sion. Rather, the issue becones whether the sal e was properly
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3. Exceptions

Council’s third contention is that the court

erred in

invalidating the foreclosure sale based on Brooks’s exceptions to

t he sal e.

Council argues generally that the filed exceptions are

wi thout nerit and shoul d not have affected the forecl osure sale.

Pursuant to Ml. Rule 14-305(d),

[a] party, and, in an action to forecl ose
a lien, the holder of a subordinate interest
in the property subject to the lien, may file
exceptions to the sale. Exceptions shall be
in witing, shall set forth the alleged
irregularity with particularity, and shall be
filed within 30 days after the date of a
notice issued pursuant to section (c) of this
Rule or the filing of the report of the sale
if no notice is issued. Any matter not
specifically set forth in the exceptions is
wai ved unless the court finds that justice
requires otherw se.

As explained in Gordon on Maryland Foreclosures,

1081 (4d.

2004), “The rules relating to ratification were sunmmarized one

hundred twenty years ago[.]”

“The contract of sale in such cases being
one between the court, as vendor, and the
purchaser, it is never regarded as consumat ed
until it has received the sanction of the
court. Wagner v. Marshall, 6 G1Il, 100. All
objections therefore to the sale on the ground
of error, mistake, or misrepresentation,
either in regard to the terms or manner of
sale; or in regard to the nature and character
of the interest in the property decreed to be
sold, are open for such consideration before
final ratification; and when such objections
are made the court will either ratify or set
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aside such sale as equity and good conscience
may require.[”] Bolgiano v. Cooke, 19 Ml. 375
[ 1863] .
Id.
The opponent of the sale has the burden of proving to the
court that the sale was invalid and unfair. Ten Hills Co. v. Ten

Hills Corp., 176 Md. 444, 449, 5 A 2d 830 (1939); J. Ashley Corp v.

Burson, 131 Md. App. 576, 582, 750 A 2d 618 (2000). A “**“court

will not set aside [a foreclosure] sale nerely because it brings
| oss and hardshi p upon the nortgagor.”’” J. Ashley Corp., 131 M.
App. at 583 (citations omtted). “‘“It is essential to the pronpt

adm ni stration of justice that the rul e be inviolably observed t hat
no court shall set aside a foreclosure sale nerely because of
harm ess errors or irregularities . . . or for any slight or
frivolous reasons not affecting the substantial rights of the
parties.”” Id. (citations omtted).

Brooks filed ten exceptions to the January 15, 1999,
forecl osure sal e:

1. [ Counci | ] and Trust ee Em g
fraudul ently deprived [ Brooks] of his right of
redenpti on by demandi ng excessi ve and unl awf ul
paynents as a condition of redenption.

* * %

2. [ Counci | ] and Trust ee Em g
fraudul ently deprived [ Brooks] of his right of
redenption by failing, prior to initiating
forecl osure proceedi ngs, to demand of [ Brooks]
a |l awful paynent necessary for himto exercise
his right of redenption; this despite specific
request from [Brooks] for such demand.
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3. Trustee Em g breached his fiduciary
duty to [Brooks] and to the Court by his
bl at ant acts of gamesmanship to the consi stent
detrinment of [Brooks] and short term benefit
of [Council], and by his conflicting roles and
| oyalties as both trustee for the protection
of all wth equitable rights (including
[ Brooks]) and as counsel to [Council] and to
Its Managi ng Agent.

4. The sale was not fairly conducted in
that: (a) the advertisenment required excessive
interest (1699 on sale price in light of
current market interest; (b) the resale was
premat ure and based upon unl awf ul demands; (c)
the sale was not well attended; and (d) the
sale price was preset by Trustee with an eye
toward establishing mninmm anmount Trustee
bel i eved necessary to avoid the fate of the
first sale, and not toward “a view to obtain
as large a price as mght, wth due diligence
and attention, be fairly and reasonably
obt ai nabl e under the circunstances.

* * %

5. The sale price at foreclosure is so
grossly inadequate as to shock the consci ence.

* * %

6. The sale price is so grossly
| nadequat e and when conbi ned wth
irregularities inthe original sale and in the
resal e constitutes a constructively fraudul ent
sal e.

7. The resale was premature in that the
provi sions of Maryland Rule 14-205 were not
conplied with prior to the resale.

* * %
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8. The instant resale is precluded by
the equitable considerations under | yi ng
Maryland Rule 14-205 (to wt: that after
hearing the Court “fix the anount of the
debt”, and “provide a reasonable tine within
whi ch paynment may be nade” before resale).

* * %

9. The resal e was not duly authorized by
[ Council’s] Board of Directors.

%
10. [Council] lacks clean hands.

Because it appears that the circuit court essentially relied on the

first and second exceptions in invalidating the sale, we wll

address only those exceptions.

Brooks argued that Council was obliged to accept his good
faith tender and that it sought to avoid the tender by claimng
“excessive” anobunts due in its supplenental statenent of
I ndebt edness. Therefore, the <court should invalidate the
foreclosure sale. The circuit court agreed, finding that Brooks
had attenpted in good faith to exercise his right of redenption
when he tendered $3,411 to satisfy the lien for the unpaid and
accel erated 1995 and 1996 condom nium fee assessnents to Counci |
and that Council had wongly refused to accept this tender.

Black’s Law Dictionary 1193 (7'" ed. 1999) defines tender as
“[a] n uncondi tional offer of noney or performance to satisfy a debt
or obligation. The tender nmay save the tendering party from a

penal ty for nonpaynment or nonperformance or may, if the other party
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unjustifiably refuses the tender, place the other party in
default.” It is simlarly explained in American Jurisprudence
Second t 0 nean

an unconditional offer of paynment consisting
in the actual production, in current coin of
the realm of a sum not |ess than the anount
due on a specific debt or obligation. Tender
of paynment is an offer to perform often by
payi ng noney, coupled with a present ability
of immedi ate performance, which, were it not
for the refusal of cooperation by the party to
whomtender is made, woul d i nmedi ately satisfy
the condition or obligation for which tender
i s made.

74 AM. Jur. 2d Tender § 1 (2003).
That text continues:

The purpose and object of tender is to
enabl e the other party to accept the noney and
close the transaction and thus relieve the
party making the tender fromfurther liability
on the debt or obligation. One of the effects
of an unjustifiable refusal of a sufficient,
bona fide tender is to place the refusing
party in default, and to permt the tendering
party to exercise his renedies for breach of
contract; this may be one of the legitimte
pur poses the tenderer nmay seek to acconplish
by his tender.

Id. at § 2.
In explaining an effectual tender, American Jurisprudence
Second expl ai ns:

The anmount offered by the debtor to his
creditor nust be at |east equal to the whole
amount then due or accrued on the debt or
obligation to constitute an effectual tender.
S Generally, a tender nmnust include
everything to which the creditor is entitled,
and a tender of any less sumis nugatory and
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ineffective as a tender. It must include

i nterest due, costs then due or accrued, and

attorneys’ fees to which the creditor has

becone entitled by force of the agreenent of

the parties, as by conmmencenent of suit or

otherwise. . . .[I]f a debtor requests of a

creditor a statement of the balance ow ng on

his account, the «creditor being in sole

possession of that information, and the

creditor either neglects or refuses to

disclose the ~correct anmpunt ow ng, the

debtor’s tender of what he believes, in good

faith, is owwng is deened sufficient, even if

it is a smaller anmbunt than that actually

owed.
Id. at 8 20. See also Allan Manley, Annotation, Creditor’s Failure
to Disclose Correct Amount Due as Affecting Sufficiency of Debtor’s
Tender of Amount which Debtor Believes to be Due, but which is Less
than Amount Actually Due, 82 A.L.R 3d 1178, 8§ 2 (1978).

Maryl and courts have recogni zed these general principles and
have considered what constitutes a sufficient tender. In Kent
Building & Loan Co. v. Middleton, 112 M. 10, 13-14, 75 A 967
(1910), the refusal to accept a tender of a nortgage pay-off was
rai sed, as in this case, by exceptions to the ratification of sale.
The | ower court sustained the exceptions and gave the dealer 30
days to renew the tender before the property could be sold. The
Court of Appeals affirned, stating: “As a nortgagee has no right to
make the sale after a |awful tender of the anpbunt due, the sale,
when nmade, may be excepted to by the party authorized to redeemthe
nort gage and who nmade the tender.” I1d. at 17.

In wWolf v. Oldenburg, 154 M. 353, 140 A. 494 (1928), the
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Court of Appeals opined in a nortgage case that a bona fide attenpt
at tender was sufficient to preserve the right of redenption. In
Platsis v. Diafokeris, 68 M. App. 257, 511 A 2d 535 (1986), the
appel l ants argued that, because appellee denanded an excessive
anount above what was due, the argunment of insufficient tender was
wai ved. Appellants in Platsis conceded that “their tender was
insufficient both as to ampbunt and because it was conditional.”
Id. at 263. Nevert hel ess, they argued that “tender is excused
where the creditor has clearly indicated that he is unwilling to
accept what is due in discharge of the debt.” 1d. In that case,
we sai d:

Appel lants’ only tender was insufficient
because it was |less than the full anmount due
on the note and also because it was
conditional; it was not, therefore, a valid or
effective tender which relieved appellants of
liability for costs, interest, or attorney’'s
fees. On the other hand, the anmount appellee
dermanded to di scharge fully that note, because
based upon a faulty premse, i.e. that the
note provided for interest conputed on a base
princi pal amount of $29, 000. 00, rather than on
$25,000.00 as appellants contended, was
greater than that actually due and, as later
events proved, was excessive. Furt her nore,
the demand was firm appellants’ efforts,
through counsel, to resolve the dispute net
with no success. Moreover, the confluence of
the faulty prem se, based on an anbiguity in
the note drafted by appellee, and the firmess
of appellee’s reliance on that prem se nake
patent, as the trial judge found, that “no
agreenent [coul d] be reached as to the bal ance
due until the conflict as to the base debt
subject to interest [was] resolved.” W think
it apparent from the record that appellee
woul d not have accepted any tender |ess than
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t he amount of his demand, not even one in the
anount ultimately found by the court to be
due. Consequently, in view of the firmess of
appellee’s demand with regard to what was
required to discharge the note it would have
been a “futile gesture” for appellants to have
tendered even the actual anount due.

Id. at 267-68 (citations omtted).

Courts in other jurisdictions have reached simlar
concl usi ons. See Ford Motor Credit Co. v. Goings, 527 P.2d 603,
607-08 (kla. C. App. 1974) ; Agostini v. Colonial Trust Co., 44
A 2d 21, 23 (Del. Ch. 1945); Graves v. Burch, 181 P 354, 356 ( W.
1919) ; Downing v. Plate, 90 Ill. 268 (1878). |In sunmarizing those
decisions, it has been said that “where a creditor appears
intentionally to have grossly overstated the anobunt due on an
obligation, a debtor’s good-faith tender of an anpunt | ess than the
anount actually due is a sufficient tender.” Al l an Manl ey,
Annot ati on, Creditor’s Failure to Disclose Correct Amount Due as
Affecting Sufficiency of Debtor’s Tender of Amount which Debtor
Believes to be Due, but which is Less than Amount Actually Due, 82
A L.R 3d 1178, § 5a (1986). That annotation conti nues:

In sone cases, the debtor and creditor
bot h understand clearly the conponents of the
claimthe creditor asserts, and they agree as
to the amount of each conponent, but the
debt or contends that one particul ar conmponent,
such as attorneys’ fees, or other court costs,
is not correctly owing to the creditor. Were
tender was in an anount |ess than the actua
anount owi ng, but where tender was nade in
good faith, and for what the debtor believed

was the entire anmunt owing, a creditor
demandi ng a nuch | arger anmount through error
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of law has been held to have waived
i nsufficiency of tender, where no objection
was nmade on the basis of what was actually
tendered being insufficient under a correct
| egal interpretation.
Id. at 8§ 5b.

Counci |l argues that, because the circuit court had not yet
determ ned the anount Brooks owed to Council and it was uncertain
as to the expenses and attorneys’ fees fromthe first sale that it
woul d be able to recover, it was justified in requesting $31, 114. 64
and not accepting a tender less than that anount. Furt her nore,
Council clains that the demand, |ater determ ned incorrect by the
court, should not have affected the sale because an incorrect
statenment of nortgage debt does not constitute grounds for setting
asi de a forecl osure sale.

Rel ying on Pacific Mortgage & Investment Group, Ltd. v. La
Guerre, 81 Md. App. 28, 33, 566 A 2d 780 (1989) (gquoting Md. Perm.
Ld. & Bld. Soc. v. Smith, 41 Ml. 516, 522 (1875)), Council argues
that, “‘[i]f the statenent [of debt] is erroneous in not show ng
the true bal ance due upon the nortgage, it is open to correction,
when the account may be stated by the auditor; but furnishes no
reason for setting aside the sale.”” W believe Council’s reliance
on Pacific Mortgage IS m spl aced.

The holding in Pacific Mortgage is “that when a petition to

forecl ose a nortgage pursuant to an assent to a decree is filed,

stating sinply that the nortgage is in default, such petition is



-26-
sufficient to sustain the forecl osure proceedi ng so | ong as any one
of the provisions of the nortgage, the violation of which can
constitute a default under the terms of the nortgage, is in
default.” I1d. at 40-41. |In that case, it was conceded that the
nort gaged properties were not insured as required by the nortgage.
Therefore, there remained a default that permtted t he forecl osure.
In this case, Brooks, as he was entitled to do, sought to cure
the alleged default prior to the sale and thereby stop the
forecl osure proceedi ngs. To require that Brooks pay al nost ten
times nore than that for which the |lien had been established, and
approximately four tinmes nore than that which was |ater reflected
in the auditor’s report, was effectively a denial of the right to
redeem
Moreover, Council <could not legally assert a right to
attorneys’ fees and costs fromthe first forecl osure proceedi ng.
In Queen City Perpetual Building Assoc. v. Price, 53 M. 397
(1880), the Court found that when a nortgage proceeding is void,
the party effecting the sale bears all the costs and expenses. The
Court stated:
But where, as in this case, the nortgagee
becones the purchaser at his own sale, the
sal e being void, he acquires no rights, either
| egal or equitable, by nmeans of the sale. In
such case, the parties stand as they did
before the ineffectual form of sale; and al
the costs and expenses attending such
ineffectual sale nust be borne by the

nort gagee, as t he consequence of an
unaut hori zed proceedi ng.
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Id. at 401
Brooks foll owed the procedures outlined in the Maryl and Rul es
toinvalidate a foreclosure sale. He filed exceptions to the sale,
based on what he alleged to be an incorrect assessnment of what was
cl ai mred due by Council. In his effort to cure the default and
di scharge the lien, he relied on the auditor’s statement fromthe
invalidated first sale, which reflected that the anount outstandi ng
was $3,411. The court agreed w th Brooks. It determned the
underlying debt to be that which had been deternmned by the
auditor, plus interest and costs.’” The $31,114.64 alleged to be
due by Council was rejected.
THE COURT: And you know what that figure
stands for, that is the assessnent debt,
$3,411, that is the assessnment debt, and
that’s the point that the Court of Special
Appeal s sent this back, because had he paid
the $3,411, at that tine there woul d have been
no sal e.
And that’s what the auditor says it was.
| amlooking at it, assessnent debt $3,411.
MR. EM G That’'s correct, Your Honor, but
at the time of the sale it was over — it was
$5, 400.
THE COURT: At the tinme of the sale that I
am tal ki ng about, which is the sale that took
this to the Court of Special Appeals, the
assessment debt was $3, 411.
MR. EM G The underlyi ng assessnent debt.

THE COURT: There may be sonething that

" We will address the percentage of interest to be assessed
in the follow ng section of this opinion.
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will come along later, but that would have
cl eaned up what was owed at that tine.

The «circuit court was not clearly erroneous in its
determ nati on that Brooks had attenpted a good faith tender when he
submitted to Council $3,411 and, when the tender was refused
sought clarification from Council on the anmount due. Council’s
refusal letter indicated that Council was unwilling to accept any
anmount | ess than $31, 114. 64, which i ncluded attorneys’ fees for the
prior invalid foreclosure proceeding. This was sufficient to
support a finding that tendering the additional $162.89, which
Brooks had cal culated was due since the last sale, would be a
futile gesture.

4. Interest

Next, Council contends that the court erred in determning
that the applicable annual interest rate was 6% rather than 18%
Counci | argues that its “governing docunents all ow 18%i nt erest per
annum whi ch i s the nmaxi rumanount all owed by Real Property Article
§ 11-110.” The circuit court, however, calcul ated interest at 6%
pursuant to GCA' s governing docunents. Counci |l argues that the
court’s reliance on GCA's Declaration and Byl aws was i ncorrect.

a. Governi ng Docunent s

I n det erm ni ng whet her Council’s or GCA s governi ng docunents
are controlling, we begin by considering Brooks’s deed, which
conveys to him

Uni t nunbered 179 in a Horizonta
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Property Regi e known as “ GREENBRI AR
CONDOM Nl UM PHASE |” [Council] established by
a Condominium Declaration dated November 11,
1974 and recorded November 14, 1974 in Liber
4435 at folio 682 [Council Declaration] as
anmended by an Anended Declaration dated
Decenber 17, 1974 and recorded in Liber 4446
at folio 767, and as shown on a Plat of
Condom ni um Subdi vision entitled “GREENBRI AR
CONDOM NI UM PHASE | " [ Council] recorded i n Pl at
Book WWW 90 at Plats 50 through 57
i nclusive as anended by a Plat of Correction
recorded in Plat Book WWW 90 as Plat 47,
anong the Land Records of Prince Ceorge’s
County, Maryland, together with the facilities
and ot her appurtenances to said Unit, which
Uni t and appurtenances have been nore
specifically defined in the Declaration
aforesaid, and including the fee in an
undi vided interest in the common el enents of
sai d Regi me appurtenant to said Units as such
interest is set out and defined in the said
Declaration as the sane may be lawfully
revised or anended fromtine to tine.!®

TOGETHER WITH all of the rights and
subject to the obligations contained in a
Declaration of Covenants dated November 11°t,
1974, and recorded November 14%, 1974 in Liber
4435 at Folio 623 [GCA Declaration].

(Enphasi s added.)

Brooks’s unit is subject to both the Council Declaration and
the applicable provisions of the Act, in addition to the GCA
Declaration. As the owner of the unit, he maintains, in effect,
dual citizenship, with its respective rights and obligations, in
both the GCA and Council.

Bef ore we consider which of these two docunments controls in

8 Council apparently did not incorporate until February 24,
1986.
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terns of assessing interest due for liens, we point out that Brooks
did not raise the issue of whether Council has the authority to
establish a |lien and sue for unpaid fees on behalf of the GCA It
is clear fromthe governi ng docunents that both Council and GCA can
i npose assessnments on the condon nium owners. Mor eover, both
parties readily concede that Council historically has collected
assessnents due on behalf of the GCA fromthe condom ni um owners.
This is permitted in the GCA Decl aration, which states:

If a Multi-fam |y Structure or group of Living

Units has been submtted to a Condom nium

reginme, then the Owers of Living Units

| ocated therein may pay the nonthly and/or

quarterly assessnents for both the condom ni um

and the Association by one paynment to the

Board of Directors of the condom nium

whereupon the Board of Directors of the

condom nium shall pronptly deliver to the

Board of Directors of the Association the

portion of such paynent attributable to the

assessnents at the Association.

Council’s Anended Byl aws state that its Board of Directors
shall have the authority to “[e]nforc[e] by legal neans the
provi sions of the [Council] Declaration, these By-Laws, and the
rul es and regul ati ons for the use of the Condom ni umadopted by it,
and bring[] any proceedings which may be instituted on behal f of
the unit owners.” We question whether Council has the | egal
authority to sue on behalf of the GCA for unpaid GCA assessnents,
and whet her under RP 8 14-202(a)(2)(i) it is “[t]he party entitled

to establish and enforce” a lien for wunpaid GCA assessnents.

Because Council’s authority to sue and establish a lien for unpaid
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GCA assessnents was not challenged in the circuit court, the issue
Is deened waived, and we shall assune for the purposes of this
opi nion, wthout deciding, that GCouncil does indeed have the
authority to establish and enforce a lien for GCA assessnents.
In regard to the interest due on unpaid assessnents, the GCA

Decl arati on provides:?®

Section 9. Effect of Non-Paynent of
Assessnent . The Personal oligation of the
Omner: The Lien; Renedies of Association
| f any assessnent is not paid on the date when
due (as specified in Sections 7 and 8 hereof),
then such assessment shal | be deened
delinquent and shall, together wth such
interest thereon and cost of collection
t hereof as are hereinafter provided, continue
as a lien on the Living Unit or Miultifamly
Structure which shall bind such Living Unit or
Multifamly Structure in the hands of the then
Owner, hi s hei rs, devi sees, per sona
representatives, successor and assigns. In
addition to such lien rights, the personal
obligation of the then Omer to pay such
assessnent, however, shall remain his persona
obligation and shall not pass to his
successors in title (other than as a lien on
the land) unless expressly assumed by them
If the assessment is not paid within thirty
(30) days after the delinquency date, the
assessment shall bear interest from the date
of delinquency at the rate of six percent (6%)
per annum|.]

(Enmphasi s added.)
The GCA Decl aration al so provi des:

In the event of a default by an Oaner in

°® No Anended Decl aration was provided to us; therefore, we
assunme that the original GCA Declaration is the operable
decl arati on.
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payi ng any Operating Expenses or other sum
assessed against him which continues for a
period in excess of thirty (30) days, such
Owmer and his Permttees shall not be
permtted to utilize the privileges of the
easenents granted in this Declaration until

the default is cured, and such Omer shall be
obligated to pay interest on the anounts due
at the rate of eight percent (8% per annum
fromthe due date thereof.

Qper ati ng Expenses are defined as:

(i) Al expenses of adnmnistration
operation, maintenance, repair or replacenent
of, and all insurance with respect to those

I tems covered by subparagraphs (m) through (r)
of this Article; [itenms (m through (r),
ref erence shared utility equi pnment anongst the

owner s, i ncl udi ng, for exanple: cool i ng
towers, sewer |ines, min piping |ines,
etc....]

(i) Real Estate Taxes and assessnents
attributable to that portion of the Real
Property, and i nprovenents thereon, covered by
subpar agraphs (m through (r) of this Article
(such attribution shall be as the applicable
land areas and inprovenents are separately
assessed, and if they are not separately
assessed applicable land areas shall be
al l ocated on a pro rata acreage basis fromthe
| ar ger assessed parcel, and applicable
I mprovenents shall be allocated on a pro rata
book cost basis fromall inprovenents included
in the | arger assessed parcel);

(iii) The charge i nposed by t he Devel oper
as (Qperating Expenses for the adm nistration,
operation, maintenance, repair or replacenent
of an insurance on those itens covered by
Subpar agraphs (k) and (1) [the treatnent plant
and punping station area and facilities] shal
be based upon the charge by the Washi ngton
Suburban Sanitary Commi ssion (WS.S.C ) for
wat er used and consumed upon the Property.
Such charge shall be determned and in the
same manner, and shall be in the same anount,
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as would have been if the sewer service was
provi ded by the WS. S.C

(iv) Al charges incurred by the agent of
the owners of the Property designated in
accordance wth Part 111, Article WVIII,
her eof ; and

(v) Al other sums |awfully assessed or
incurred in accordance with the provisions
her eof .

GCA' s Amended By-Laws provide that 12% interest is due on

unpai d assessnents. The applicabl e section states:

As nor e fully provi ded I n t he
DECLARATI ON, each nenber is obligated to pay
to the CORPORATION annual and speci al
assessnents which are secured by a continuing
lien upon the property against which he
assessnent i s nade. Any assessnents which are
not pai d when due shall be delinquent. |If the
assessment is not paidwithinthirty (30) days
after the due date, the assessnent shall,
unl ess wai ved by the Board of Directors, bear
interest fromthe date of delinquency at the
rate of twelve percent (129 per annum and
t he CORPORATI ON may, at any time after fifteen
(15) days witten notice to the delinquent
Owner, bring an action at |aw against the
Omer personally obligated to pay the sanme or
foreclose the lien against the property, and
i nterest costs, and reasonabl e attorney’s fees
of any such action shall be added to the
anount of such assessnment. No Owner may wai ve
or otherwise escape liability for the
assessnents provided for herein by nonuse of
the Comon Areas or abandonment of his
Condom ni um Uni t.

A provision in the Anmended Byl aws reads: “In the event of a
conflict between the DECLARATI ON and t he ARTI CLES OF | NCORPORATI ON

or the BY-LAWS, the DECLARATION shall control. . . .” Therefore,
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the Declaration trunps the Council’s Byl aws. Counci | has not
argued that the 8% rate should apply, and, thus, we are persuaded
that the 6% interest rate should apply to any unpaid GCA
assessnents at issue in this case. '
The interest rate to be applied to unpaid Council assessnents

was addressed in Council’s original By-Laws:

(e) Interest. In the event of a default by

any Oaner in paying any Conmon Expenses or

ot her sum assessed agai nst hi mwhi ch conti nues

for a period in excess of fifteen (150 days,

such Omer shall be obligated to pay interest

on the amounts due at the rate of eight

percent (8% per annum from the due date

t her eof .
That provision was nodi fied by t he Anmended By-Laws, which state, in
pertinent part:?'

(a) Each owner of any unit, by acceptance
of a deed therefor, whether or not it shall be

0 At the July 6, 1999 hearing, there was the follow ng
col I oquy:
The Court: “You give himthe six percent that
I s due.
Do you agree that is what the contracts
says, Six percent?”

M. Emg: “I will agree that it is in the
decl aration, yes.”

The Court: “It is in the declaration?”
M. Emg: “Yes.”

The Court: “Gve himthat, and | amgoing to
di sm ss the forecl osure. ”

1 Neither party alleges any defect in the adoption of the
Amended By-Laws on Novenber 8, 1983.
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so expressed in such deed, is deened to
covenant and agree to pay to the Council: (1)
annual assessnents or charges, (2) special
assessnents to be established and col |l ected as
her ei nafter provi ded, and (3) specific
assessnments agai nst any particular unit which
are established pursuant to the terns of these
By-Laws. Al such assessnents, together with
managenent charges, interest, costs, and
reasonable attorney’'s fees, in the maxinum
anount permtted by law, and the maxi mum |l ate
charge as permtted by Section 11-110(e) of
the Act, shall be a charge on the unit and
shall be a continuing lien upon the wunit
agai nst whi ch each such assessnent i s made.

Mil. Code (1974, 2003 Repl. Vol.) 8 11-110(e) of the Real
Property Article states:
(e) Interest on wunpaid assessment; late
charges; demand for payment of remaining
annual assessment. — (1) Any assessnent, or
i nstal |l nent thereof, not paid when due shal
bear interest, at the option of council of
unit owners, fromthe date when due until paid
at the rate provided in the bylaws, not
exceedi ng 18 percent per annum and if no rate
is provided, then at 18 percent per annum
Accordi ngly, under Council’s governing docunents, 18% interest is
due on unpai d assessnents or charges validly established under the
governi ng docunents of the condom niumregine as permtted by the
Act .
As indicated above, the record establishes that historically
Council has collected GCA's assessnents on GCA' s behal f. The
statenent of debt does not distinguish between assessnents due to

Council and those due to GCA, but it is not disputed that the

establi shed lien included both GCA and Council assessnents.
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W are persuaded that the circuit court erred in assessing 6%
interest on all unpaid assessnents. GCA assessnents “may” be paid
to Council, but they are to be “pronptly” delivered to GCA. Even
if we assune that Council may establish and enforce a lien for
GCA' s assessnments, GCA s assessnments and Council’s assessnents do
not lose their identity as i ndependent and separate assessnents and
becone a single assessnent.!® Thus, on remand, 6%i nterest shoul d
be applied to that portion of the debt attributable to GCA
assessnments, and 18% interest to the portion attributable to
Counci | assessnents. 2

b. Dat e Through Wi ch Interest Should be Cal cul ated

Council also contends that the <circuit court erred in
determ ning that Brooks only owed interest through May 10, 1996,

the date of the first foreclosure sale that was | ater invali dated.

2 The Declaration indicates that, when there is an unpaid
assessnent,

the Association may, at any tinme after
fifteen (15) days witten notice to the
del i nquent Owner, bring | egal action against
the Omer personally obligated to pay the
sane or may enforce or foreclose the lien
against the Living Unit, or Miultifamly
Structure by | egal or equitable proceedings;
and in the event a judgnent is obtained, such
judgnment shall include interest on the
assessnents above provi ded and a reasonabl e
attorney’s fee to be fixed by the court
together with the costs of the action.

13 W note that the circuit court, in awarding attorneys’
fees, distinguished between services perfornmed in collecting GCA
assessnents and those related to Council assessnents.
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Council argues that “[t]here was no |legal basis for the Court to
deny interest after May 10, 1996.” W agree.

Al though the first foreclosure sale was invalidated, Brooks
remai ned liable for the unpaid assessnents, and, therefore, the
i nterest continued to accrue. Brooks argues that the “[b]asic
tenets of equity, due process and fairplay, mandate that Brooks not
be charged any interest, late fees or other item of charge after
May 10, 1996 which accrued, if at all, during litigation on

[ Council’s] ineffectual sale. Br ooks al so contends that
Council “waived any claim for interest in this matter” because it
was not until the statenment of indebtedness, dated Decenber 29,
1998, that Council nmade a claimfor interest. Brooks provides no
support for his argunents, and he does not explain why he shoul d be
“rewarded” by not having to pay interest on an unpaid assessnent
sinply because the foreclosure sale was invalidated. It is
uncontested that, despite the inproper foreclosure sale on May 10,
1996, an i ndebtedness renai ned. At any tine after May 10, 1996,
Br ooks coul d have tendered the anmount due or paid that amount into
the court registry and stopped the interest charges. On the other
hand, interest and | ate charges woul d not be appropriate after the

tender was rejected.

1. Att orneys’ Fees

Council next argues that the court erred in awardi ng Brooks

attorneys’ fees. Council asserts three reasons for the court’s
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error: 1l)there was no agreenent providing for the recovery of
attorneys’ fees; 2)”Brooks was not the prevailing party in this
litigation”; and 3)Brooks shoul d not be awarded fees for his pro se
representati on. W shall address each of these contentions
i ndi vi dual ly.
1. Agreement for Attorneys’ Fees
Maryl and courts follow the “American Rule,” which provides

that generally a prevailing party is not entitled to recover
attorneys’ fees as dammges. Atlantic Contracting & Material Co.,
Inc. v. Ulico Cas. Co., 380 Md. 285, 315-16, 844 A 2d 460 (2004);
Hess Constr. Co. v. Board of Educ., 341 MJd. 155, 160, 669 A 2d 1352
(1996). There are limted exceptions to the rule, which although
rarely enpl oyed, provide for the recovery of counsel fees. Caffrey
v. Department of Liquor Control for Montgomery County, 370 Ml. 272,
280, 805 A 2d 268 (2002). For exanple, attorneys’ fees may be
awar ded when:

(1) “parties to a contract have an agreenent

to that effect”; (2) “there is a statute which

all ows the inposition of such fees”; (3) “the

wongful conduct of a defendant forces a

plaintiff intolitigationwith athird party”;

and (4) “a plaintiff is forced to defend

agai nst a malicious prosecution.”
Id. (citing St. Luke Evangelical Lutheran Church, Inc. v. Smith,
318 Md. 337, 345, 568 A 2d 35, 38-39 (1990) (footnote omtted)

(citations omtted)). “When attorney’'s fees are permtted, the

award is ‘“a factual matter which lies within the ‘ sound di scretion
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of the trial judge and will not be overturned unless clearly
erroneous.’”’” Holzman v. Fiola Blum, Inc., 125 Md. App. 602, 637,
726 A . 2d 818 (1999) (citations omtted).

“Where an award of attorney’'s fees is called for by the
contract in question, the trial court will exam ne the fee request
for reasonabl eness, even in the absence of a contractual term
specifying that the fees be reasonable.” Atlantic Contracting &
Material Co., Inc., 380 M. at 316. In reaching its decision
““the trial court’s evaluation of a claimfor attorneys’ fees nust
be based on a record that includes information that sufficiently
and conpetently supports the court’s findings.’” Holzman, 125 M.
App. at 639 (quoting Maxima Corp. v. 6933 Arlington Development
Ltd., 100 M. App. 441, 458, 641 A 2d 977 (1994)). The trial

court shoul d consider:
““(1) the tinme and | abor required, the novelty

and difficulty of the questions involved, and

the skill requisite to perform the |egal

servi ce properly;

‘(2) the Ilikelihood, if apparent to the

client, that the acceptance of the particular

enpl oyment will preclude other enploynent by

t he | awyer;

‘(3) the fee customarily charged in the

locality for simlar |egal services;

‘(4) the amount involved and the results

obt ai ned;

‘(5 the tinme limtations inposed by the

client or by the circunstances;

“(6) the nature and | ength of the professional

relationship with the client;

“(7) the experience, reputation, and ability

of the lawer or |awers performng the

services; and

“(8) whether the fee is fixed or contingent.’”
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Holzman, 125 Md. at 639 (quoting Reisterstown Plaza, 89 Ml. App. at
246-47 (quoting Rule of Professional Conduct 1.5(a))).

a. Attorneys’' Fees for First Appeal

The circuit court granted Brooks “reasonabl e attorneys’ fees
for his prior appeal to the Court of Special Appeals in those
proceedi ngs, such amount to be determned follow ng a hearing on
this issue[.]” At the July 6, 1999 hearing, the court stated:

Well, you have to be careful here, sir,
because the ratification - you know, it should
wor k both ways. Wien a foreclosure takes
pl ace, attorney fees are granted to the
plaintiff, tothe trustees for the forecl osure
to the plaintiff for the foreclosure.

W restrict the attorney fees, but they
are granted. W restrict them to sonething
that is reasonable, and they have increased
because the cost of |iving has increased, and
that sort of thing, and when the defendant
goes into bankruptcy and the plaintiff has to
go into bankruptcy to lift the autonatic stay,
we grant an additional anmount of noney for
attorney fees.

So it would appear to ne that if we do
that for the plaintiff, but it 1is the
def endant who prevails, why not? The
def endant al so should be entitled to attorney
fees no nore so than the plaintiff, and we
would restrict those as we would for the
plaintiff. | see nothing wong with that,
even if it is a foreclosure case.

* % %

| don’t have a problemw th attorney fees
for the appeal. | don’t have a problem on
that, because that is what sent it back, and
after having heard evidence on that particul ar
issue that | was directed to hear by the Court
of Speci al Appeals to determ ne whether or not
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t he anmount of noney that was paid at that tine
for the property shocked the consci ence of the
court, and | found that it did, and | set the
sale aside, and | think you are entitled to
attorney fees for the appeal, and that that
foll owed the appeal, to where | set it aside.

The appeal, | would pay for that in
attorney’s fees, . . . because you prevail ed

on that.

Had the plaintiff prevailed on that, the
plaintiff would have had its fees put to the
court for the auditor to approve them and |
have no problens with that.

So what is sauce for the goose is saws
[sic] for the gander. | don’t have a probl em
with that.

In response, Emg argued that the typical foreclosure
plaintiff is entitled to attorney’ s fees because of the contractua
“aut hori zation and deed of trust.” The court was undeterred:

| understand. But | amgoing to pay it
to the other side. When you say you are
entitled to these on attorney fees, but the
ot her side never gets any. Sonehow or ot her,
| think there should be a | evel playing field
in a case such as that.

The circuit court ordered fees based on the fact that in a
traditional foreclosure case the debtor plaintiff is ordinarily
permtted to recover fees. As Council argues, attorney’'s fees in
forecl osure sales are usually awarded pursuant to the contract
docunents between creditor and debtor. W believe that it was
error to award attorneys’ fees in an effort to “level [the] playing

field or totreat the creditor “goose” and t he debtor “gander” the
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sane.

b. Attorneys’ Fees Pursuant to the GCA Docunent

The trial court also awarded Brooks a percentage of his
reasonabl e attorneys’ fees for work after Decenber 17, 1997, based
on t he percentage of the assessnents col |l ected that represent GCA s
assessnments. The GCA Decl aration provides:

I n any proceeding!?® arising out of any all eged
default by an Owner, the prevailing party
shall be entitled to recover the costs of the
proceedi ngs, and such reasonable attorneys’
fees as nay be determ ned by the court.

Council argued that the GCA provision was not applicable because

GCA was not a party to the proceeding. In other words, the

provi si on does not apply in an action between Council and owner.
At the July 6, 1999, hearing, the court stated:

| think this is a distinction without a
difference, sir. Because you can’'t tell ne
any tinme when that other organization [GCA]
has filed a lien or brought a suit, and if it
says that it grants attorney fees when the
other side prevails, and the other side
prevails in a suit brought about by the parent
organi zation [Council], which collects for
that organi zation [GCA], for those funds, and

¥4 Council’s Declaration provides for Council’s recovery of
attorneys’ fees for its enforcenent of a lien. There is no
correspondi ng provision that allows the unit owner to recover
attorneys’ fees.

% Blacks Law Dictionary 1221 (7th ed. 1999) defi nes
proceeding as “[t]he regular and orderly progression of a
| awsuit, including all acts and events between the tinme of
commencenent and the entry of judgnment.” Miriam Webster’s
Collegiate Dictionary 927 (10'" ed. 2000) defines proceeding as a
“l egal action.”
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then you are going to tell ne that the other
side, for that portion of the funds, can’t
el ect to have attorney fees granted, sonmehow
or other, that doesn’'t nake any sense.

* * *
Wll, ny position is he can, and for
whatever - and | don't know what it is, but

for whatever that portion of it is that goes
to that entity [ GCA] that has the Decl aration
of Rights that says he can collect, if I ruled
in his favor for that portion of whatever it
is, then he is entitled to attorney fees for
that portion.

W do not find the trial court’s determnation that the GCA
provision is applicable to a proceeding to collect GCA assessnents
brought by Council to be clearly erroneous. The Decl aration
entitles the “prevailing party” to reasonabl e attorneys’ fees “[i]n
any proceeding arising out of any alleged default by an owner.”
(Enmphasi s added.) Al t hough Council initiated the proceeding in
this case, it was a proceeding “arising out of” Brooks's default in
payi ng his GCA assessnents. Mreover, there was no evidence that
GCA ever brought an action for wunpaid assessnents on its own
behal f, and the court could reasonably conclude that this
proceeding represents the norm in collecting unpaid GCA
assessnents. Therefore, we will now consider whether Brooks was
the “prevailing party.”

2. Was Brooks the Prevailing Party?

The GCA Decl aration provides that, in proceedings arising out

of the alleged default by an Owner, the prevailing party shall be
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entitled to recover reasonable attorneys’ fees. Brooks contends
that, because he successfully convinced the trial court to
invalidate the foreclosure sale, he was the prevailing party
Council argues that Brooks was not the prevailing party because,
al t hough he successfully prevented the foreclosure sale, he was
ultimately responsible to Council for the underlying assessnent
debt .

Thi s Court has considered the concept of “prevailing party” in
terms of awarding attorneys’ fees ininsurance litigation. In that
context, we have said that “*when an insured nust resort to
litigation to enforce its liability insurer’s contractual duty to
provi de coverage for potential liability to injured third persons,
the insured is entitled to a recovery of the attorneys’ fees and
expenses incurred in that litigation.’” Commercial Union Ins. Co.
v. Porter Hayden Co., 116 M. App. 605, 708, 698 A 2d 1167
(1997)(quoting Nolt v. U.S.F. & G., 329 M. 52, 66, 617 A 2d 578
(1993)).

For approximately ten years, the parties vigorously contested
“the extent to which Porter Hayden enjoy[ed] insurance liability
coverage fromConmercial Union.” 1Id. at 617. Mich |like this case,
t hat case was consi dered several tinmes on appeal. Conmmercial Union
contended that “Porter Hayden |ost the appeal in [the Court of
Speci al Appeals], and neither side prevailed in the Court of

Appeal s,” and therefore, “Porter Hayden sinply was not a prevailing
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party in either appellate proceeding.” I1d. at 714-15. W held
that the court erred in denying attorneys’ fees to Porter Hayden
for fees incurred during the Ilitigation and that “[a]s the
prevailing party in this declaratory judgnent action, Porter Hayden
is entitled to be reinbursed by Comercial Union for all fair and
reasonabl e attorneys’ fees and expenses incurred in the course of
this litigation.” 1d. at 709. W stated that “[i]n deciding the
entitlement to attorneys’ fees incurred in establishing contested
coverage . . . we do not determ ne which party was the ‘prevailing
party’ on an inning-by-inning basis, but only at the end of the
entire game.” Id. at 715. See also Bond v. Polycycle, Inc., 127
Md. App. 365, 384, 732 A 2d 970 (1999)(citing Commercial Union, 116
M. App. at 698). The Court found that, at “the end of the entire

gane, Porter Hayden was the prevailing party because the
entitlenent to attorneys’ fees in a case to establish contested
coverage “depends exclusively on whether that coverage is
ultimately determned to exist. . . . The focus is exclusively on
the bottomline.” Commercial Union, 116 MJ. App. at 713.

The circuit court’s focus in this case was directed to
di screte parts of the overall proceeding. To chase the above
nmet aphor, the court | ooked to Brooks’s inning by inning success.
Wen we focus on the score at the end of the gane, i.e., the

“bottomline,” Brooks did not prevail.

The purpose of the “proceeding,” from its inception to
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concl usion, was the collection of unpaid assessnents all eged to be
due both to Council and to GCA. Assessnents, however they may be
characterized, are the financial life blood of conmmon interest
comuni ties such as honeowners and condoni ni um associ ati ons. They
are the taxes on which those comunities run and are essential to
their operation.

The Maryland Contract Lien Act establishes the appropriate
procedure to collect such assessnents. First, the right to the
lien nust be established, and only after its establishnment can the
associ ation enforce that |lien through foreclosure. 1In this case,
the right to alien for unpaid assessnents was not chal | enged. It
was only during the enforcenent proceedi ngs that Brooks cured his
default and satisfied the |ien. To be sure, the course of the
proceedi ng was not straight, noving back and forth between Upper
Mar | boro and Annapolis, but at the end, Council’s ultimte purpose
in the proceedi ng was acconpli shed. Brooks won sone nmgj or battl es,
but he ultimately | ost the war that he occasi oned by failing to pay
his assessnents in a tinely fashion.?®

3. Pro Se Representation

Even had Brooks, who is an attorney, been entitled to

attorneys’ fees, we are not persuaded that he could collect

attorneys’ fees for work on his own behalf. In Maryl and,

' This opinion should not be read to preclude, when
appropriate, the recovery of attorney’s fees under Maryland Rul e
1- 341, or any other sanction based attorney fee rule.
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contractual provisions for the collection of attorneys’ fees have
been considered to be contracts of indemity. Weiner v. Swales,
217 Md. 123, 125, 141 A . 2d 749 (1958); webster v. People’s Loan,
Savings & Deposit Bank, 160 Md. 57, 61, 152 A 815 (1931); Mortgage
Investors of Washington v. Citizens Bank & Trust Co., 29 M. App.
591, 595, 349 A 2d 647 (1976). In webster, the Court of Appeals
expl ai ned that attorneys’ fees are payable “by way of i ndemity, to
the extent stipulated, for the expense of enploying an attorney to
collect by suit at law the principal debt.” webster, 160 M. at
62-63.

In weiner, the Court considered whether an attorney could
collect fees for his own work in a confessed judgnent case where
the “borrowers agreed upon default ‘to pay the costs and charges
for collecting [$3,157], including attorney’s comr ssion of fifteen
(15% per cent for collection (said 15% to be entered as part of
the costs)’, and authorized the entry of judgnent for the anount of
the note ‘including debt, interest and costs.’” IWeiner, 217 M.
124. The circuit court found that

[i]t seenms inplicit in the provisions of the
note that the 15% comm ssion shall be payable
only to an attorney enployed in the case or to
the plaintiff in reinbursement for his
expenses in enploying such an attorney, and
that plaintiff is not entitled to collect such
addi ti onal conpensati on when he acts in proper
per son.

Id. at 125. The Court of Appeals agreed and expl ai ned, quoting

Gaither v. Tolson, 84 M. 637, 642, 31 A 449 (1897):
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[I1]n dealing with the covenant in a nortgage

to pay attorney’s comm ssion incurred in its

collection . . . “[we would not decide that

t he hol der of a nortgage could enploy hinself

as attorney, or could enploy a firm of which

he was a nmenber as his attorneys, and charge

t he expense of such enpl oynent of the proceeds

of sale.”
weiner, 217 Md. at 126. The Court concluded that Wi ner could only
be reinbursed for his “actual nonetary expenses or disbursenents
incurred in the collection of the note.” Id. We continued to
explain that, “although we need not decide the question, that
provi si on woul d be unenforceable if it neant that a | ender, who is
an attorney, is toreceive attorney’s fees for collecting the noney
he lent.” 1Ia

In weiner, the attorney was seeking to collect a persona

debt, but we see little reason why the sane principles woul d not be
appl i cabl e when the attorney is the debtor and chooses to represent
hi msel f or herself. Certainly, there is nothing in the contract
| anguage to suggest that parties representing thenselves are
entitled to recover attorneys’ fees that they have not incurred.
See Corazza v. Jacobs, 277 A D.2d 52, 53 (N. Y. 2000) (stating that
where a contract “expressly and unequi vocably provided that the
escrowee be indemified by the parties to the contract for all
costs, expenses, etc., including attorneys’ fees, arising fromits
duties as their escrow agent, even if it rendered | egal services to

itself,” the escrowee appearing pro se is entitled to recover

attorneys’ fees); C difford Alen, 1ll, Annotation, Right of
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Party Who Is Attorney and Appears for Himself to Award of

Attorney’s Fees Against Opposing Party as Element of Costs, 18

A.L.R 3d 1119 (1977) (synopsis of how courts treat the question of

awardi ng attorney’s fees to an attorney representing hinself inthe

action).

CROSS-APPEAL

On his cross-appeal, Brooks contends that the circuit court

made three errors: 1) that the court “failed to take full account

of Brooks’s paynents” since Council filed the last lien; 2) that he

is entitled to attorneys’ fees for “records and anmounts excl uded by

the court”; and 3) that the court erred in not granting Brooks

attorneys’ fees under Maryland Rul e 2-424(e). We shal | consi der
each of these contentions individually.

1. Circuit Court’s Assessnent of Anmpount Due Under Lien

Br ooks argues that, when assessing the anount due, the circuit
court did not accurately consider all of the paynments he had nmade
to Council. Brooks contends that, prior to the lien being
establ i shed, he made paynents totaling $4,083.50 on a bal ance due
of $5, 472. Thus, according to his calculations, he only owed
$1,389 to Council, and the circuit court erred in determning that
$3,411 (plus interest and costs) was the anmount due. As indicated
above, we review factual findings by the court under a clearly
erroneous standard. Liberty Mut. Ins. Co., 154 Ml. App. at 609.

Brooks asserts that he nmde various paynents in 1995 that
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shoul d have been applied to the bal ance due for his 1995 lien. As
the proponent of this argunment, Brooks has the burden of proving
its truth. Bradley v. Hazard Technology Co., Inc., 340 M. 202,
205, 665 A 2d 1050 (1995); Myers v. Estate of Alessi, 80 M. App.
124, 140, 560 A.2d 59 (1989). To support his position, he directs
us to a spreadsheet indicating when certain paynents were nade.
The spreadsheet does not denonstrate the rel ationship of the
paynents to any outstandi ng obligations. Furthernore, based on an
i ndependent review of the record, we cannot determ ne whether the
paynents made by Brooks in 1995 represented paynent on the 1995
assessnent or went toward a previous year’'s assessnents, interest,
or fees.
Moreover, the lien foreclosed, as the court explained in the
July 6, 1999 hearing, in this case was established, wthout
contest, for $3,411. Therefore, in addition to any interest or
| ate fees properly accruing, that was the underlying amount deened
to be ow ng.
[ The amount due] included the lien that
was in this court that gave rise to all of
this. There may be sonething that could cone
| ater as interest that would be due, but the
lien that was in the file in the court that he
failed to deny, and therefore, it becane this,
that was the lien that | understood at that
time to have been of fered.
We are not persuaded that the circuit court was clearly erroneous

in its determnation that the anmount due for the 1995 and 1996

assessnents was $3,411, exclusive of interest, costs, and |ate
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f ees.

1. Attorneys' Fees for “Records and Anpbunts Excluded by Court”

Br ooks contends that, pursuant to the GCA governi ng docunents,
he should have been awarded attorneys’ fees for “100% of his
billed services, and not just the percentage reflecting GCA rel ated
costs. Brooks argues that Council’s Declaration and Byl aws shoul d
“yield to the [GCA] Declaration of Covenants, and should be
construed against [Council] as the drafter of all three
instrunments,” and, therefore, the circuit court erred in only
awarding him attorneys’ fees for work attributable to GCA's
assessnments. (Footnotes omtted.) In light of our determnation
that Brooks was not the prevailing party in the proceeding, he is
not entitled to attorneys’ fees under the GCA docunents. Thus,
Brooks’ s propositionis, for the purpose of this opinion, academ c.

Had Brooks been the prevailing party, however, we would
di sagree that the GCA Decl aration controls the award of attorneys’
fees for non-GCA related matters. As we have discussed above,
Brooks is a nenber of two associations, each of which is governed
by separate docunents. The GCA Declaration applies to GCA
assessnents.

I11. Attorney’'s Fees under Maryl and Rul e 2-424(e)

Finally, Brooks contends that the circuit court erred in
refusing to award hi mattorneys’ fees under Maryl and Rul e 2-424(e)

for the $52,795.54 in costs he incurred in proving the value of his
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condom niumunit. That rul e states:

(e) Expenses of failure to admit. |If a party
fails to admt the genui neness of any docunent
or the truth of any matter as requested under
this Rule and if the party requesting the
adm ssions | ater proves the genui neness of the
docurment or truth of the matter, the party may
nove for an order requiring the other party to
pay t he reasonabl e expenses i ncurred i n maki ng
the proof, 1including reasonable attorney’'s
fees. The court shall enter the order unless
it finds that (1) an objection to the request
was sustai ned pursuant to section (c) of this
Rul e, or (2) the adm ssion sought was of no
substantial inportance, or (3) the party
failing to admt had reasonable ground to
expect to prevail on the matter, or (4) there
was other good reason for the failure to
adm t .

On remand fromthis Court, it was necessary for the circuit
court to determine the fair market value of the unit in assessing
whether the first sale “shocked its conscience.” Brooks argues
that, in his request for adm ssions, he asked Council to admt to
the fair market value of the unit. Council refused, but at the
hearing, it produced no evidence of its own valuation. Br ooks
contends that, because there was ultimately no dispute over the
fair market value, Council should bear the burden of any costs
associated with proving the fair market value of the unit.

At the July 6, 1999 hearing, the circuit court deni ed Brooks’s
request for costs pursuant Rule 2-424(e), stating:

I woul d have ordered in any case that there be
sone sort of certified appraisal, as | do in
all of these cases, sone certified appraisal,

and we have required certified appraisals ever
since the savings and | oan debacle, because
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t hat was the very basis of how the savings and
| oan conpani es went bankrupt. There were
falsified and i nfl ated apprai sal s for
property, and the State then came up wth
certified appraisers, and this court, ever
since then, in all of the guardi anship cases
in this court, in all of the foreclosure
cases in this court, whenever that beconmes an
i ssue, we get certified appraisals. Then we
know we are solid.

In effect, the court was saying that any admni ssi on sought was
of no ultimte inportance because, even if the parties had agreed
on a value, the circuit court could not be assured that the val ue
assigned by the parties was indeed accurate. As we explained in
St. James Const. Co. v. Morlock, 89 M. App. 217, 230, 597 A 2d
1042 (1991), “ultimte issues of fact” are not appropriate subjects
for a request for adm ssion under Rule 2-424(e). A certified
apprai sal was the nore appropriate way to nmake that determ nation
and prevent “falsified and inflated appraisals for property.”
Furthernore, it is difficult to understand how $52, 795.54 in costs
to prove the fair market value of a condom nium unit could be
reasonabl e. Therefore, we are not persuaded that the circuit court
erred or abused its discretioninrefusing to award attorneys’ fees
under Maryland Rul e 2-424(e).

POST ARGUMENT MOTIONS

Finally, after oral argunent, Brooks petitioned that we award

himcosts for various transcripts that he ordered for use in this
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case.'” Traditionally, costs are assessed in the nmandate. See
Maryl and Rul es 8-606 and 8-607. Accordingly, Brooks nmay submt to
the Cerk his costs for transcripts that were ordered and used for
this appeal. The Cerk will conpute costs in accordance wth
Maryl and Rul e 8-608 and the nmandate in this case.

JUDGMENTS VACATED IN PART AND
AFFIRMED IN PART. JUDGMENT AS TO
INTEREST DUE VACATED AND REMANDED
FOR FURTHER PROCEEDINGS NOT
INCONSISTENT WITH THIS OPINION.
JUDGMENT AS TO ATTORNEYS' FEES
VACATED. ALL OTHER JUDGMENTS
AFFIRMED.

COSTS TO BE PAID ke BY
APPELLANT/CROSS APPELLEE AND 3 BY
APPELLEE/ CROSS APPELLANT.

17 Specifically, Brooks requested that he be credited for
the costs of the followng transcripts: March 7, 1997 circuit
court hearing; August 28, 1998 circuit court hearing; Novenber 4,
1998 circuit court hearing; Decenber 8, 1998 circuit court
hearing; January 28, 1999 circuit court hearing; My 27, 1999
circuit court hearing; and July 6, 1999 circuit court hearing.



