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This case stens from the February 18, 2002 robbery of the
Nort hend Li quor Store, known as “Margie’s,” in Hancock, Maryl and.
Two men now stand convicted of that robbery. The first, Jesse
Johnson, pleaded gquilty to robbery in the Crcuit Court for
Washi ngton County. He was sentenced by the court and is serving
time in prison. The second, Larry Scot Soners, is the appellant in
this case. He was tried by a jury in the circuit court and was
convicted of robbery with a dangerous weapon; theft over $500;
reckl ess endangernent; carrying a dangerous weapon openly wth
intent to injure; first degree assault; conspiracy to conmt a
robbery with a dangerous weapon; and conspiracy to commt felony
theft. He was sentenced to 15 years’ inprisonnment, all but six
years’ suspended in favor of probation, on the robbery conviction;
and five years inprisonment for each of the two conspiracy
convictions and for the weapons conviction, all to run concurrent
to the 15-year sentence. The court nmerged the remai ni ng sent ences.
On appeal, Soners raises six questions, which we have
rephrased slightly:
l. Did the trial court err by denying his notion for
mstrial?
1. Ddthe trial court err by admtting evidence of
his other crinmes, wongs, or bad acts, in violation
of Rule 5-404(b)?
I11. Was the evidence sufficient to sustain his
conviction for carrying a dangerous weapon openly
with intent to injure?
IV. Did the trial <court err by not nerging his
conviction for carrying a dangerous weapon openly
with intent to injure into his conviction for
robbery with a dangerous weapon?

V. Did the trial <court err by not vacating his
conviction for conspiracy to commt felony theft?



VI. Didthe trial court err by denying his request for
a pre-sentence investigation?

For the foll owi ng reasons, we shall vacate Soners’s conviction
for conspiracy to commt felony theft and his sentence for carrying
a dangerous weapon openly with intent to injure; otherw se, we

shall affirmthe judgnents.

FACTS AND PROCEEDINGS

The State’s theory of the case was that Soners and Johnson
t oget her planned and carried out the robbery of “Margie’s.” At
trial, the State introduced evidence to support that theory, as
fol | ows.

The robbery happened on February 18, 2002, at a few m nutes
before 9:00 p.m One clerk was on duty. He testified that a “two-
tone blue Ford pickup” passed in front of the store and a man
wearing a mask then ran inside, brandishing a light brown |ong-
barreled rifle. The man put a nesh bag on the counter and demanded
noney. The clerk filled the bag with around $1,000. The nman fl ed,
running up an enbanknent in front of the store and onto Route 522.
When the man was out of sight, the clerk called the police and
reported the robbery. He gave the police a description of the
pi ckup truck

An off-duty state trooper testified that, right after the
robbery was called in, he l|earned about the call and heard a
description of the pickup truck. He drove to a restaurant on Route
522, near the bridge over the Potomac River into West Virginia, and
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parked his vehicle to observe traffic. At about 9:30 p.m, he
spotted a two-tone blue and white Ford pickup truck with Wst
Virginia tags. Two people were inside. The passenger turned and
stared at him allow ng the trooper to see his face. Before trial,
the trooper observed Jesse Johnson. At trial, he testified that
Johnson was t he passenger in the pickup truck.

Soners’s ex-girlfriend testified that on the night in question
she heard a police scanner report about a robbery involving a blue
and white two-tone Ford pickup truck. She knew Soners drove a
vehicle fitting that exact description, so she called himon the
t el ephone and reached himat his father’s house in Wst Virginia,
where he |ived. In the course of their 45-m nute conversation
Sonmers admtted commtting the robbery. A few days |ater, Soners
again told her he had commtted the crime, this tinme recounting the
robbery in greater detail. He said he conmtted the robbery by
hi nsel f, by parking his father’s pickup truck on Route 522 and t hen
returning to it to make a getaway. He al so said he had driven over
the bridge into West Virginia and had noticed a police car on the
bri dge.

I medi ately after her first telephone conversation wth
Somers, on the night of the robbery, the ex-girlfriend called the
Morgan County, West Virginia, Sheriff’s Departnent and reported
that she mght have information about the driver of the vehicle

suspected in the robbery. The West Virginia police contacted a



Maryl and State Police investigator, who telephoned Soners’s ex-
girlfriend. The ex-girlfriend told the investigator about her
t el ephone conversation with Soners and gave hi minformation about
where he was |iving.

The investigator testified that, the sane night, acconpani ed
by West Virginia police, he went to Sonmers’s parents’ house. A
two-tone blue and white Ford pickup truck with West Virginia tags
was parked in the yard. Soners was present. He admitted that the
pi ckup truck bel onged to his father; that earlier that night he had
driven the pickup truck on Route 522 westbound, across the bridge
fromMaryland into West Virginia;, and that, as he was driving, the
pi ckup truck had been illumnated by the headlights of a police
car. Sonmers also told the investigator that he owned a rifle
mat chi ng the description of the one used in the robbery, and it was
under his bed. Wth Sonmers’s perm ssion, the investigator searched
under the bed, but found nothing. Soners could not explain where
t he weapon was. The investigator searched Soners’s room and found
$300 in $20 bills.

A teenaged girl who was living in Pennsylvania and was a
friend of Somers testified that, on the night of the robbery, at
about 10:00 p.m, Soners called her, in tears, and asked her to
provide an alibi for him Specifically, Soners asked her to say he
had been with her that night, in Pennsyl vani a. Later the sane

ni ght, he called her a second tine and asked her also to tell the



police that she was his girlfriend. Wen first interviewed by the
i nvestigator soon thereafter, the girl said that Soners had been
with her on the night of the robbery. A few weeks |ater, when she
realized the trouble she could face for lying, she told the
investigator the truth, that Soners had not been with her that
ni ght.

The evi dence showed that, at the tinme of the robbery, Johnson
had been living in a house owned by one Bradford Spiel man, up the
street from Sonmers’s parent’s house. The Spiel man house was
occupied by Helen Hewett, who is Soners’s cousin and Bradford
Spielman’s girlfriend, and three of Bradford’ s brothers: W!I bur,
Al ston, and Arloff Spielman. The Spielmns all had known Soners
since he was a small child. Johnson had been staying at the
Spi el man house for a few weeks, because he had no place to live.

During the investigation of the robbery, Hewett and W|I bur,
Al ston, and Arloff Spielnman gave the police witten statenents
i mplicating Johnson and Soners in the robbery. The statenents
included information that Sonmers and Johnson had been overheard
di scussing plans for a robbery and that, on the night of the
robbery, Soners and Johnson drove away in Soners’s father’s pickup
truck and returned sone tine |ater carrying a | arge anount of cash
and arifle.

The State called Hewett and the three Spiel mans as w t nesses

at trial. Their witten statenents all were introduced into



evi dence, either wthout objection or, in the case of Hewett,
Al ston, and Arloff, when they recanted all or sonme of the
st at enent s.

When called by the State, Soners’s father testified that he

owned a blue and white two-tone Ford pickup truck.

Johnson was called as a witness by the State. We shal |
di scuss his testinony in detail in addressing the first question
present ed.
DISCUSSION
I

Somers first contends the trial court abused its discretion by
denying a mistrial notion he made during Johnson’ s testinony.

As previously expl ai ned, Johnson pl eaded guilty to the robbery
and was incarcerated. This occurred before Soners went to trial.
The specifics of Johnson’s plea agreenent are not in the record.
Johnson did not pursue an appeal, tothe limted extent that he was
entitled to. H s presence at Soners’s trial was secured by the
State on the first day of trial by a wit of habeas corpus.

I n openi ng statenment, the prosecutor forecast the testinony he
expected to elicit fromthe State’s w tnesses, except for Johnson.
The prosecutor told the jurors the State would be calling Johnson
as a witness, that he had pleaded guilty to the February 18, 2002
robbery of “Margie’s,” for which the appellant was on trial, but

that he did not know what Johnson was going to say: “He has not
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given a statenment to anybody concerning his involvenent [in the
robbery], and again, at this point, | don’t know what his testinony
will be.”

Johnson was the first witness called by the State. He did not
i nvoke or attenpt to invoke a Fifth Amendnent privilege, or any
testinonial privilege. On direct exam nation, he testified that he
was residing in a Maryl and pri son because he had robbed “Margie’s”
on February 18, 2002. He said he had entered into an agreenent
with the State in which he had admtted his involvenent in the
robbery. He further testified that he did not commt the robbery
al one.

At that point in the exam nation, the prosecutor asked, “Wo
did you act with?” Johnson said, “1’d rather not answer.” Wen the
prosecutor asked why, Johnson said he felt *“unconfortable
answering.” The trial judge interjected and told Johnson he had to

answer the question. The prosecutor again asked, “Wo did you act

Wi t h?” When Johnson said nothing, the prosecutor restated the
guestion in another form “lIs that person in the courtroomtoday?”
Johnson said, “I’'d rather not answer.” There was no objection

during this line of questioning.

The trial judge excused the jury fromthe courtroom and held
a bench conference. |In answer to questions fromthe judge, Johnson
said he had entered a guilty plea in connection with the robbery

and that his case was not on appeal. The judge advised Johnson



that he had no right to refuse to answer the prosecutor's question
and, if he continued to do so, he could be held in contenpt and
sentenced to additional jail time for the contenpt.

At that point, defense counsel noved for a mstrial. He
acknow edged that Johnson did not have a Fifth Arendnent right not
to testify. He conpl ained, however, that the prosecution was
“fishing in front of the jury” and that, fromJohnson's refusal to
answer, “the jury knows right now what the answer is. He doesn’t
have to say one word, and | certainly can’'t cross-examne him
because he’s not testifying.” The court denied the notion.

The jury was returned to the courtroom and the prosecutor
agai n asked Johnson, “Wth whom did you act?” He responded, *
still refuse to answer the question.” Wth that, the prosecutor
ended his exam nation. The trial judge asked defense counsel
whet her he had any questi ons on cross-exam nation. Defense counsel
said no, he “would just sinply renew [his] notion.”

The trial judge denied the npbtion again. Later in the
proceedi ng, during a bench conference outside the jury’ s presence,
the judge all owed counsel to state nore clearly for the record the
bases for their positions on the mstrial notion. The prosecutor
expl ained that he had no advance know edge that Johnson woul d
refuse to answer any questions, or any particular question. He
acknow edged that Johnson was not a nodel of cooperation, having

conplained to a state trooper in the courtroomthat norning that he



“didn’t want to be here and didn’'t want to testify,” but said that
Johnson had not indicated he was going to refuse to answer
guestions once called to the stand. At the same time, and as he
had told the jury in opening statenment, he did not know precisely
what Johnson’s testinmony woul d be.

Def ense counsel repeated his position that Johnson’s refusal
toidentify his acconplice was tantanount to his identifying Soners
as that person, without the defense’ s being able to cross-exam ne
on the point. He inforned the court that Johnson’s | awer, who by
then was present because contenpt proceedi ngs were scheduled to go
forward that afternoon, had advised him before he took the stand
that he did not have a Fifth Amendnent right not to testify.
Def ense counsel said he and Johnson’s counsel were “rethinking”
t hat i ssue, however, on the ground that Johnson m ght be subject to
prosecution in another jurisdiction, or in federal court, for his
i nvol venent in the robbery. There was no factual basis offered to
support that argunment, however.

The trial judge explained that he had denied the mstria
noti on because Johnson was a conpel | abl e wi t ness who had testified
that he had conmtted the robbery for which Sonmers was on trial,
and had not acted alone, but then had refused to answer the
guestion seeking the identity of his acconplice; and that his
refusal was anbiguous, in that it could have a nunber of neanings,

many of which were inconsistent with Soners’s qguilt.



The trial continued. At the close of the evidence, counsel
subnmitted proposed instructions, including the follow ng curative
instruction fromthe defense:

You cannot attribute the refusal of Jesse Johnson to
present testinony as evidence of guilt of Scot Soners.
The refusal of Jesse Johnson to testify may be notivated
by a variety of factors some of which are fully
consistent with the innocence of Scot Soners. So what
I’msaying with this, |adies and gentlenen, M. Johnson
testified. He presented sone testinony. You can consi der
the testinony that he did give, but you nust not consi der
or specul ate as to the answers that he refused to give to
certain questions. So that refusal to testify cannot be
used agai nst Scot Soners.

The court granted the instruction, reading it to the jury together
with all the instructions at the end of the case. Thereafter, when
asked about exceptions, defense counsel said that by seeking the
curative instruction, he “was not trying to waive [his] request for
a mstrial.”

The decision to grant or deny a notion for mstrial is within
t he sound discretion of the trial judge. Klauenberg v. State, 355
Md. 528, 552 (1999). Recently, in Lai v. Slagle, 373 M. 306
(2003), the Court of Appeals reiterated the standard we apply in
reviewing a trial judge s decision to deny a mstrial notion:

Whether to order a mistrial rests in the discretion of

the trial judge, and appellate review of the denial of

the notionis limted to whether there has been an abuse

of discretion. Were the notion is denied and the trial

judge gives a curative instruction, we nust determ ne

““whet her the evidence was so prejudicial that it denied

the defendant a fair trial;’ that is, whether ‘the damage

inthe formof prejudice to the defendant transcended t he
curative effect of the instruction.’”
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Id. at 317 (quoting Med. Mut. Liab. Ins. Soc’y of Md. v. Evans, 330
Mi. 1, 19 (1993)).

Somers nmakes three, related argunents to support his
contention that the trial judge in this case abused his discretion
by denying the mistrial notion. He maintains that this case is
control |l ed by vVandegrift v. State, 237 Md. 305 (1965), in which the
Court of Appeals condemmed the prosecutorial tactic of calling a
witness to the stand in a jury trial for the purpose of having him
i nvoke his Fifth Anendnent privilege not to testify, and thereby to
i nplicate the defendant. Soners argues that Johnson may still have
had a Fifth Amendnment privilege not to testify; and that, by
calling himto the stand, and posing repeated questions about the
identity of his acconplice, after he refused to answer that
guestion, the State was trying to raise an i nproper inference that
he (Somers) was the acconplice.

Characteri zing Johnson’s refusal toidentify his acconplicein
the robbery as “silence,” Soners also argues that a mstrial was
necessary because Johnson’s “silence” was irrel evant and therefore
i nadm ssi bl e evi dence that was prejudicial; and the prejudice coul d
not be, and was not, cured by the instruction givento the jury. He
mai ntains that the court’s curative instruction (though requested
by him actually exacerbated the prejudice caused by Johnson’'s

“sil ence.”
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In addition, Sonmers argues that Johnson’s “silence” was, by
i nference, testinony that Soners was the other robber; but the
testimony was not subject to cross-exam nation. The result, he
mai ntains, was a trial conducted in violation of his Sixth
Amendnent right of confrontation. The only effective neans of
righting that violation was to grant a mstrial.

When Johnson was call ed to the stand, when the mi strial notion
was made, and when the court ruled on the notion, the trial court
and all counsel were proceeding on the basis that Johnson did not
have a Fifth Amendnent privil ege, because he had pleaded guilty to
the robbery and had not pursued an appeal. See Ellison v. State,
310 Md. 244, 250 (1987) (holding that “the privil ege agai nst self-
incrimnation . . . is not available to a witness whose prosecution
on those charges has term nated by a guilty verdict”). Johnson was
so advised by his own counsel. Only later, after Johnson's
appearance at trial was conpleted and he had been di scharged, did
defense counsel nention that he and Johnson’s [|awer were
“ret hi nking” whet her Johnson mght still have had a right not to
testify, because of the possibility of another prosecution.
Def ense counsel did not offer any factual basis to support that
assertion, and no such basis is offered in Sonmers’s brief in this
Court. Onthe record as it stood at the tinme of the testinony, and

now, Johnson was a conpel |l abl e w tness.
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Mor eover, as the record makes pl ain, Johnson did not invoke or
attenpt to invoke the Fifth Amendment, or any other testinonia
privilege. Rather, he took the stand and testified. By his in-
court admssion that he was the robber, he forfeited any
constitutional basis for refusing to answer the prosecution’s
guestions. See Brown v. United States, 356 U.S. 148, 153 (1958)
(holding that the Fifth Amendnent privilege not to testify is not
subject to selective invocation). He answered all the questions
posed to him except those seeking the identity of his acconplice,
whi ch he sinply refused to answer.

I n Vandegrift, supra, 237 M. 305, four nen were charged with
crinmes arising out of a barroom brawl. The defendant was tried
separately fromthree co-defendants, and was tried first. Know ng
t he co-defendants woul d i nvoke their Fifth Arendnent rights not to
testify, the prosecutor called them as w tnesses anyway, so the
i nvocations would occur in front of the jury. The prosecutor then
argued that the jurors could infer, fromthe invocations, that the
co-def endants were guilty of the crines arising out of the braw,
and further could infer that the defendant, who had been connect ed
to the co-defendants by other evidence, was qguilty too. The
def endant was convi ct ed.

In reversing the conviction, the Court of Appeals nade plain
that the prosecutor had acted in bad faith by calling wtnesses he

knew woul d properly invoke their constitutional rights not to
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testify, for the sol e purpose of arguing an adverse inference from
their invocations and using the inference against the defendant.
After condeming that practice, the Court articulated five factors
relevant to whether, in a given case, the practice caused
prejudicial error:

1. that the wi tness appears to have been so closely
inplicated in the defendant’s alleged crimnal
activities that the invocation by the witness of a
claim of privilege when asked a rel evant question

tending to establish the offense charged wll
create an inference of the wtness’ conplicity,

which will, in turn, prejudice the defendant in the
eyes of the jury;
2. that the prosecutor knew in advance or had reason

to anticipate that the witness would claim his
privilege, or had no reasonabl e basis for expecting
himto waive it, and therefore, called himin bad
faith and for an inproper purpose;

3. that the wtness had a right to invoke his
privil ege;

4. that the defense counsel nmade tinely objection and
t ook exception to the prosecutor’s m sconduct; and

5. that the trial court refused or failed to cure the
error by an appropriate instruction or adnonition
to the jury.

237 MJ. at 308-09.

This case is distinguishable from vandegrift on several key
poi nts. The prosecution did not call Johnson to the stand to have
hi minvoke the Fifth Amendnent privilege in front of the jury, and
then to argue guilt based on an adverse inference from that
i nvocati on. Johnson was thought by all involved to be a
conpel | abl e wi t ness who di d not have a Fifth Arendment right or any
other privilege not to testify. The prosecutor called Johnson to

have himtestify about facts wthin his know edge that were central
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to the case. It is beyond peradventure that Johnson had know edge
of facts relevant to the charges for which Sonmers was on trial
Qobvi ously, whet her the robbery was conmtted by one person or nore
than one person, and the identity of one or both robbers, were
critical facts; and Johnson was in possession of those facts.

Mor eover, unlike the co-defendants in Vandegrift, Johnson did
not invoke the Fifth Amendnent, or any privilege, but in fact
testified. Hi s testinony established that the robbery was carried
out by two people (at least) and that he was one of them
Johnson’s testinony placing hinself at the robbery scene, taken
together with the evidence placing Johnson in a vehicle matching
the exact description of the one used by Soners and descri bed by
the store clerk, on the Route 522 bridge, and Soners’s adm ssion to
having been in his vehicle on the bridge soon after the robbery,
al l oned a reasonabl e inference that the person Johnson acted with
was Soners. The testinony given by Johnson plainly was rel evant to
whet her Somers conmitted the robbery.

The cases Soners relies upon to characterize as “silence”
Johnson’ s refusal to answer the prosecutor’s question about whomhe
acted with also are distinguishable. They concern the probative
value versus prejudicial effect of evidence that the accused,
before being arrested and charged, did not inquire or speak up

about the crine.
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In Snyder v. State, 361 M. 580 (2000), a husband was
convicted of murdering his wfe. At trial, the prosecution
i ntroduced evidence that, before the defendant was arrested and
charged, he did not ask the police about the progress of their
i nvestigation. The Court of Appeals held that the trial court
erred by admtting evidence of the defendant/husband’ s pre-arrest
“silence,” because it had slight probative value but significant
and unfair prejudicial effect; in addition, the evidence invited
specul ation by the jury. Simlarly, in Grier v. State, 351 Ml. 241
(1998), the Court held that evidence that a suspect, before being
arrested for a crinme, did not volunteer his version of events to
the police, had “little to no probative value” and therefore was
not adm ssi ble as substantive evidence of his guilt. 1d. at 253.
The Court observed that "[e]vidence of a person's silence is
general |y i nadm ssi bl e because ‘[i]n nbst circunstances silence is
so anbi guous that it is of little probative force.”” I1d. at 252
(quoting United States v. Hale, 422 U.S. 171, 176 (1975)).

The case at bar does not concern the adm ssibility of evidence
of the fact of pretrial silence on the part of the defendant, a
W tness, or anyone. The prosecution did not attenpt to introduce
into evidence, as an item of evidence, any person’s pretrial
silence on a relevant topic, for the purpose of arguing an
inference from the silence. Rat her, the prosecution called a

W t ness, Johnson, who was in possession of relevant information,
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and conducted an exami nation of him in the course of which he
refused to answer a particular, highly pertinent, question. That
refusal to answer was just that; it was not silence, and was not
evi dence of silence.

Finally, the cases Soners cites to argue that his Sixth
Amendnent confrontation right was violated are distingui shable.

In Bruton v. United States, 391 U S. 123 (1968), two
def endants were tried together. Before trial, one of them Evans,
gave the police a witten statenent confessing to the crinme and
I mplicating the other defendant, Bruton. The statenent was adm tted
at trial against both defendants. On appeal, Bruton argued that,
because Evans was privileged not to testify, under the Fifth
Amendrent, the government had used the statenent against Bruton
wi thout Bruton’s having any opportunity to cross exam ne Evans
about the statenment. The Suprenme Court agreed, and held that the
pretrial confession should not have been admitted into evidence,
because doing so violated Bruton’s Sixth Amendnent confrontation
right.

Gray v. Maryland, 523 U.S. 185 (1998), also was a joint trial
of two defendants. As in Bruton, one of the defendants, Bell, gave
the police awitten statenent before trial confessing to the crine
and inplicating the other defendant, Gray. Seeking to circunvent
the holding in Bruton, the prosecution redacted the statenent by

replacing Gay’'s nane with a blank Iine. The statenment was
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i ntroduced into evidence in that condition. The Suprene Court held
that the Bruton rul e applied neverthel ess.

I n Bruton and Gray, the defendant who appeal ed was not able to
cross-examne the witness who had given a statenment against him
because the witness was his co-defendant and had properly invoked
the Fifth Amendnent privilege not to testify. A witness who
properly has i nvoked the Fifth Arendnent privilege is not avail abl e
for cross-exam nation. cCalifornia v. Green, 399 U. S. 149, 168 n. 17
(1970); Gray v. State, 368 MI. 529, 538 (2002); see also Maryl and
Rule 5-804(a)(1l) (defining wunavailability of a wtness, for
pur poses of an exception to the hearsay rule, as, inter alia, a
situation in which the declarant is "exenpted by ruling of the
court on the ground of privilege from testifying concerning the
subject matter of the declarant's statenent”).

In this case, by contrast, Johnson did not give an out-of-
court statenent against Soners that the State was attenpting to
use. As explained, the State called Johnson as a witness to elicit
testinmony from him then and there, at trial. Unlike the co-
defendants in Bruton and Gray, Johnson was a conpel |l abl e w tness,
not one who was unavail abl e because of a Fifth Amendnment cl ai m of
privilege. He appeared at trial and was subject to cross-
exam nation by the defense, in that he could not properly refuse to
answer guestions on cross-exan nation. Johnson’s refusal to answer

one question on direct exam nation did not make hi munavail abl e for
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cross-exam nation. He was available for direct and cross-
exam nation, but sinply refused to answer one of the questions
posed to himon direct. This case also stands in contrast to Tyler
v. State, 342 M. 766 (1996), in which the Court held that a
conpel | abl e wi t ness who refused to answer any questi ons when cal |l ed
by the State on direct exam nation was not subject to cross-
exam nation, and therefore was “unavailable,” so his prior
testinony could not be admtted under the applicable hearsay
exception. Id. at 775. Indeed, in the case at bar, defense
counsel had the opportunity to cross-exam ne Johnson, but
decl i ned.?

Wil e the cases Soners relies on all are distinguishable, they
are neverthel ess relevant, in that they concern a conmon principl e:
that the State’'s case against a crimnal defendant only may be
fairly based on affirmative evidence and not on inferences from
non- evi dence. Sonme cases, such as Vandegrift, address this
principle in the context of a wtness' s proper invocation of a

privilege not to testify. O hers address the principle in the

1'n Crawford v. Washington, ____ US. __ , 124 S. C. 1354
(March 8, 2004), relied upon by the dissent, the Suprene Court held
that the confrontation clause bars adm ssion by the State of a
witness's out-of-court, testinonial statenent, unless the w tness
is unavailable to testify and the defendant had a prior opportunity
to cross-exam ne the witness. The case at bar does not concern an
out-of-court statenent (testinonial or otherw se) by Johnson, and
Johnson was present at trial and avail able for cross-exani nation.
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contexts of the inproper invocation by a witness of a privilege or
a wtness’s outright refusal to answer a proper question.

In United States v. Maloney, 262 F.2d 535 (2d Cir. 1959), in
which a witness properly invoked the Fifth Amendment before the
jury, Judge Learned Hand observed that a witness’s refusal to
answer a question on the claimof privilege is not a permssible
basis for inferring the answer the w tness would have given, even
If there is a logical basis for the inference; this is so because
the presuned answer is not wunder oath or subject to cross-
exam nation and, once in front of the jury, “there is a strong
probability that [the answer inferred, but not given] will be taken
as evidentiary.” 1d. at 537. Because a witness’s invocation of the
Fifth Arendnment gives rise to “a natural, indeed al nost i nevitable,
inference . . . as to what woul d have been his answer if he had not
refused,” a prosecutor who knows in advance that the witness wl|
claimthe privilege “is charged with notice of the probabl e effect
[of that clain] on the jury’s mnd.” Id.

A few years later, in Namet v. United States, 373 U S. 179
(1963), the Suprenme Court addressed the issue of prejudice to a
defendant fromclains of privilege before a jury by w tnesses who
al so had non-privileged testinony. The defendant in Namet was
bei ng prosecuted for participating in a bookmaking schene in
violation of the federal wagering tax |aw Two W tnesses, a

husband and wi fe, also accused in the schene, pleaded guilty to
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violating the laws thenselves, and then were called by the
government to testify. Each had some non-privil eged evi dence and
some privileged evidence relevant to the case. Because of their
guilty pleas, they could no longer claim the Fifth Amendnent
privilege with respect to their own conduct. They still faced
conspiracy charges, however, and on that basis invoked the
privilege in response to questions about the defendant’s all eged
illegal activities. Their appearances at trial thus took the form
of sone actual testinony and sporadic invocations of the Fifth
Amendnent. The defendant argued on appeal that he had been
prejudi ced by the invocations of privilege before the jury.
Qobserving that reversible error “is not invariably commtted”
when a witness invokes the Fifth Amendnent before the jury, but
rat her depends on the surrounding circunstances, the Court
identified two factors as being of prime inportance in determning
whet her the conduct of the trial was prejudicial to the defendant:
first, whether the governnment made “a conscious and flagrant
attenpt to build its case out of inferences arising fromuse of the
testinmonial privilege,” id. at 186; and second, whether, in the
circunstances of the case, the inferences arising from the
witness's refusal to testify based on privilege “added critica
wei ght to the prosecution’s case in a formnot subject to cross-
exam nation, and thus unfairly prejudiced the defendant.” I1d. at

187.
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The Court held that there was no prosecutorial m sconduct,
especially given that the governnment “had a right to put [the non-
privil eged] evidence before the jury.” Namet, supra, 373 U.S. at
188. It further held that the few instances of the w tnesses
invoking the privilege before the jury were not of material
i nportance, and therefore did not warrant reversal. The Court took
into account that there was | engthy, non-privil eged testinony; that
the witnesses’ clains of privilege were “not the only source, or
even the chief source, of the inference that the w tness[es] had
engaged in crimnal activity with the defendant”; and that there
had been no objection to the line of inquiry that produced the
i nvocati ons and no request for a curative instruction. Noting with
acceptance | ower court decisions rejecting argunents of reversible

error when refusals by witnesses to testify, based on clains of

privilege, were “‘no nmore than mnor |apses through a |ong
trial[,]’” the Court concluded that, “even when objectionable
i nferences m ght have been found prejudicial . . . instructions to

the jury to disregard themsufficiently cured the error.” 373 U. S
at 187.

I n Hagez v. State, 110 Md. App. 194 (1996), this Court applied
the factors identified by the Court in Namet -- prosecutoria
m sconduct and the “critical weight” of adverse inferences in the
State’s case -- in holding that a witness’s i nproper invocation of

the spousal privilege before the jury unfairly prejudiced the
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defendant’s trial. The defendant was charged with nurder in the
shooting death of a man inside the witness’s notel room At the
time of the crime, the defendant and the witness were a divorced
man and worman. There was circunstantial evidence tending to show
that the victimwas romantically involved with the wtness, i.e.,
that the shooting happened in the context of a love triangle.

Before the grand jury, the wtness testified about the
circunstances of the shooting. A few days before trial, she and
the defendant remarried. When the State called the witness to
testify at trial, she clainmed the spousal privilege. Even after
the trial court ruled that the privilege did not apply, she refused
to answer, invoking the privilege anyway.

This Court held that, assum ng the spousal privilege was not
properly invoked, and therefore the witness's refusal to testify
was not legally justified, the trial court nevertheless erred in
permtting the prosecutor to ask the wtness (over repeated
obj ections) along, fact-1|aden series of | eadi ng questions, know ng
she woul d respond to each one by invoking, albeit inproperly, the
spousal privil ege. We observed that the prosecutor’s extended
inquiry was but an attenpt to put before the jury, in question
form information that was not otherw se avail able as adm ssible
evidence, and thereby “to construct its case from inferences
derived fromits own questions.” I1d. at 222. W concluded that

the prosecutor’s testinonial questions that suggested answers not

-23-



only by their leading form but also by raising the inproper
i nference, fromthe witness’ s clai mof the spousal privilege, that
she had i nformati on damagi ng to him added “critical weight” to the
State’s case. Id. at 222.

The Suprene Judicial Court of Massachusetts, in aninformative
series of cases, |ikew se applied the two Namet factors in deciding
whet her a crim nal defendant’s trial was prejudiced by the use of
I nproper inferences when a witness incorrectly invoked a privilege
and on that basis refused to answer questions posed; and al so when,
as here, a wtness sinply refused to answer properly posed
guesti ons.

In Commonwealth v. Martin, 372 Mass. 412 (1977), a church
sexton was nurdered in the course of a robbery. Physi cal and
circunstantial evidence indicated that two nen were invol ved: one
t ook the sexton’s collection bag and the other fired the shots that
killed him The defendant and co-defendant were charged in the
crimes and were tried separately, with the co-defendant’s tria
going first. Part way through, the co-defendant pleaded guilty to
second degree nurder and arnmed robbery, and agreed to testify for
the State at the defendant’s trial.

When the prosecutor called the co-defendant as a w tness at
the defendant’s trial, the co-defendant testified about periphera
facts. When asked questions directly pertaining to the crineg,

however, he said, “Fifth Arendnent.” 372 Mass. at 418. The tri al
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court ruled that the witness had no privilege and directed himto
answer . The co-defendant neverthel ess repeated the claim of
privilege in response to questions. The defense nmoved for a
mstrial, which was denied, and the court instructed the jurors
that, in deciding guilt or innocence, they were to put out of
consideration the co-defendant’s clainms of privilege and refusals
to answer.

On appeal after conviction, the defendant argued that the
m strial notion was i nproperly denied. Applying the Namet factors,
the Massachusetts Suprene Court rejected that argunent. It
determ ned, first, that the prosecution did not act in bad faith in
calling and questioning the co-defendant. The co-defendant was a
conpel | abl e wi tness that the Commonwealth was entitled to call

The factual situation sunms up as one where a prosecutor

need not go on an assunption that a witness, if call ed,

will balk at testifying, but may nmake the test by

actually calling him
Martin, supra, 372 Mass. at 420. Al so, the co-defendant actually
answered sonme questions, giving testinony that, while peripheral,
was relevant. Mdreover, the prosecutor did not exploit the
situation by posing “insistent or extended” questions “suggest[ing]
particul arized states of fact fromwhich the jury mght the nore
easily have drawn harnful inferences.” 1d. at 421.

The court further concluded that the co-defendant’s refusals
to answer did not |lend inproper weight to the prosecution’s case:

t he questions were not testinonial, the trial court instructed the
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jury not to consider the clainms of privilege and refusals to answer
as evidence, and the entire record revealed a “thoroughly
convi nci ng case agai nst the defendant on the charges . . . entirely
apart fromany dubious aid the jury m ght have attenpted to derive”
fromthe co-defendant’s clains of privilege and refusals to answer
guestions. I1d. at 422.

Li kewi se, in Commonwealth v. Kane, 388 Mass. 128 (1983), the
court applied the two factors in Namet in deciding whether the
defendant’s trial on charges of nurdering his girlfriend s two-
year-old son, by beatings that caused brain damage and eventua
death, was unfairly prejudiced by a priest’s refusal, on the basis
of privilege, to answer questions about a conversation he and the
def endant had on the night the child was admtted to the hospital.
The privil ege was not applicable, because the defendant had wai ved
it. Nevertheless, in his testinony at trial, after the court rul ed
that the privilege did not apply, the priest clained the privilege
in response to questions and refused to answer. The court
instructed the jurors not to draw any inference, favorable or
unfavorable, fromthe priest’s refusal to answer questions as to
what the conversation had been.

On appeal, the court held that the defendant’s trial had not
been unfairly prejudiced by the priest’s refusal to testify. It
concl uded that the prosecutor had not engaged in m sconduct. The

priest properly was called as a witness; when he i nproperly refused
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to answer questions, the prosecutor did not try to take advant age
of the matter. He asked only one question about the conversation
itself, which was not a fact-laden |eading question, and did not
comment on the priest’s recalcitrance in closing argunent. In
addition, “[t]here was no showi ng that the prosecution consciously
sought to build its case out of inferences arising from the
[priest’s] silence.” 1d. at 138.

The court further concluded that the priest’s refusal to
answer questions did not add “critical weight” to the prosecution’s
case. The jury was inforned, both by the priest in his testinony
and t hrough cross-exam nation, that he was not answering because of
his religious obligation, not because his responses would be
adverse to the defendant’s interests; the court gave a curative
i nstruction; and ot her evidence in the case discl osed t he substance
of the conversation, and that it was not damagi ng to the def endant.

Finally, nore recently, in Commonwealth v. Fisher, 433 Mass.
340 (2001), the court held that the defendant’s trial on charges
arising out of a shooting incident was not prejudiced when a
W t ness who was the intended target of the shooting, but was not
the person who was struck, refused to answer questions by the
prosecutor about the incident. The w tness, defendant, and
shooting victimall knew each other; the shooting arose out of a
feud between rival groups. The wtness cooperated wth the

prosecution at first. By the time of the defendant’s trial, the
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witness was in jail on other, unrelated charges. On the first day
of trial, before opening statenents, he told the prosecutor he was

not going to testify, because he did not want to rat on
anybody.’” Id. at 348.

The trial judge was notified, and in a bench conference the
defense did not object to the witness’s being called to the stand.
On direct exam nation, the witness answered a few prelimnary
questions, but when asked about the shooting incident said he was
“not answering no nore questions.” Id. at 348. The judge excused
the jury, instructed the witness he had no constitutional right not
to answer, and told himhe would be held in contenpt if he did not
do so. The witness repeated that he would not testify, at which
poi nt he was held in contenpt and sentenced to 90 days in prison.
The jury was returned and was instructed that the wi tness was not
testifying in the case, that what testinony he had gi ven was bei ng
struck fromthe record, and that they were not to consi der anyt hing
he said in deliberating on their verdict. The court gave a second,
simlar curative instruction after the cl ose of the evidence. The
def endant was convi ct ed.

On appeal, the defendant argued that the witness’s refusal to
answer questions was the functional equival ent of his invoking the
Fifth Amendnent before the jury; and that the defendant’s tria
t hereby had been prejudiced. The court did not address the

guestion of whether a witness’'s refusal to answer questions is
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tantanount to his invoking the Fifth Anendnent before the jury, for
pur poses of assessing prejudice, holding that, even if the w tness
i mproperly had asserted the Fifth Amendnent, “there would be no
substantial |ikelihood of a mscarriage of justice.” 1d. at 350.

The court concl uded that there was no prosecutorial m sconduct
because the prosecutor did not call the witness for the purpose of
i nvoki ng a clai mof privilege or raising inproper inferences in the
m nds of the jurors. The prosecutor nmade the witness’s rel uctance
known to the defense and the court and, at the tinme, it was
“uncl ear whether [the witness] woul d refuse to answer any questions
outright or . . . would sinply be an extrenely uncooperative
Wi tness.” Id. at 351. The court observed: “That [the w tness]
ultimately refused to testify cannot now be transformed into
prosecutorial msconduct.” Id.

The court further determned that the witness's refusal to
testify did not add “critical weight” to the prosecution’s case:
the witness did not explain the basis for his refusal to answer in
front of the jury; and he was identified as an eneny of the
def endant, and therefore, “whatever negative inpressions the jury
had of [the witness], they did not tarnish the defendant.” Id.
“At nost, [the jurors] mght infer that, as an inmate, [the
Wi t ness] was reluctant to participate in any crimnal proceeding.”
Id. In addition, the other testinony showed the witness was not in

a position at the tinme of the shooting to have perceived the
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critical events, the prosecutor’s opening statenent did not
forecast the witness’s factual testinony, his closing statenment did
not reference the witness's refusal to testify, and the court gave
two curative instructions. The court concluded that the witness’'s

refusal to testify could not have nade the difference between
acquittal and conviction.’” Id. at 352 (quoting Commonwealth v.
Martin, supra, 372 Mass. at 422).

The factors discussed in Namet -- whether there was
prosecutorial m sconduct and whether “critical weight” was added to
the State’s case fromthe use of inpernmissible inferences -- are
pertinent to deciding whether the trial court in this case abused
its discretion by denying Sonmers’s mstrial notion. |In our view,
those factors mlitate in favor of the court’s exercise of
di scretion.

There was no prosecutorial msconduct in this case. As we
al ready have observed, Johnson had know edge of facts about the
robbery of “Margie’'s” that were material and relevant to the
State’s case; and he was a conpel | abl e wi tness. The prosecut or was
entitled to call himto the stand to testify. See Namet, supra,
373 U.S. at 188. There is nothing in the record to show that the
prosecutor called Johnson knowing he would refuse to answer
questions, or any particular question, for the purpose of raising
i mproper inferences from expected refusals to answer. (Indeed,

there is nothing in the record to show that, before being call ed,
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Johnson intended not to answer questions, or any particular
guestion.) To the contrary, the prosecutor told the trial judge,
and Somers does not dispute, that he did not know that Johnson
woul d refuse to answer questions when called to the stand.

The surroundi ng circunst ances showed only that Johnson was not
happy about havi ng been conpelled to appear in court. Certainly,
and especi ally given that Johnson had entered into a pl ea agreenent
with the State, the prosecutor was not required to assunme from
Johnson’s negative attitude or stated displeasure about being
called as a witness that he woul d not answer the questions posed to
hi m and, on that possibility, refrain fromcalling or questioning
him See Commonwealth v. Martin, supra, 372 Mass. at 420.

In addition, the prosecutor was forthright about Johnson with
the jury, the court, and defense counsel. He told the jury in
openi ng statenment he did not know what Johnson’s testinony woul d
be. He did not specul ate about the substance of the testinony or
attenpt to forecast it for the jury. Also, the defense did not
obj ect to Johnson’s being called to the stand by the State.

As not ed, when call ed, Johnson gave testinony that was highly
rel evant, establishing that he had commtted the robbery and had
not done so alone. The prosecution was entitled to ask him the
| ogical followup question -- with whomdid he act? -- and to have
hi m respond. When the question was posed, the defense did not

object, and an objection based on relevance would have been
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frivol ous. There is nothing in the record to suggest that the
prosecut or asked the question to provoke a claimof privilege or a
refusal to answer, or for any purpose other than to obtain an
honest response, whatever the response mght be. The fact that
Johnson i nproperly refused to answer did not nmake the prosecutor’s
conduct i n asking the question inproper. See Commonwealth v. Kane,
supra, 388 Mass. at 138.

Mor eover, we are persuaded that, when Johnson refused to
answer the followup question, the prosecutor did not attenpt to
exploit the situation. The question, which was open-ended and not
| eadi ng, was repeated twice in the same formin which it first was
asked: once after the court initially directed Johnson to answer
and once after the court advised Johnson, outside the jury’s
presence, of the contenpt risk he faced by not answering. The
prosecutor restated the question those tines not to elicit a
further refusal to answer but to give Johnson an opportunity to
respond with full know edge of the |egal consequences of not
respondi ng.

The prosecutor also restated the question once in a sonmewhat
| eading form by saying: “Is that person in the courtroomtoday?”’
Agai n, the question, which |like the others was not objected to, was
not asked to raise an i nproper inference, but to obtain a response

froma wi tness who, until he was asked to identify his acconpli ce,
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had answered all the questions posed of him including those
damagi ng to hinsel f.

Whi |l e the question was |l eading in the sense that its focus was
narrowed to those in the courtroom it was not fact-laden and
testinmonial, that is, it did not recite, in the guise of
interrogation, particularized facts that otherw se woul d not be put
before the jury. The prosecutor’s conduct in this case stands in
stark contrast to the flagrant and deliberate effort by the
prosecutor in Hagez to build his case on adverse inferences froman
extensive, fact-laden inquiry that effectively made hinmself an
unsworn W t ness. In addition, by posing the question, the
prosecutor was not attenpting to introduce to the jury irrel evant
and danmagi ng extrinsic informati on designedto taint its perception
of Soners. See by contrast Lai, supra, 373 Mi. at 324-25 (hol ding
that trial court abused its discretion in denying mstrial notion
when plaintiff’s lawer in nedical mal practice case told jurors in
opening statenment that the defendant doctor had been sued five
other tines for mal practice); Evans, supra, 330 Mi. at 24 (hol ding
that trial court abused its discretion in denying mstrial notion
when cross-exanm nation of witness inproperly put before the jury
i nformati on about a prior bad-faith case agai nst the same i nsurance
conpany defendant and “the prejudice resulting from the inproper

exam nation . . . transcended the curative instruction").
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In addition, although Somers conplains that the prosecutor

t ook advantage of the situation by referring to Johnson’s refusals

to answer in closing argument, the record shows that, in his
initial closing, the prosecutor nade no reference at all to
Johnson’s refusals to answer questions. Remar kably, in his

cl osi ng, defense counsel raised the topic, stating, “you saw Jesse
Johnson . . . cone into court and you saw what happened . . . what
he refused to do, and there is an inference certainly from that
little episode that he’s covering up for his good buddy [ Soners].”
Def ense counsel then argued that the jurors should disregard any
such inference, and follow the court’s curative instruction. The
prosecutor, in rebuttal response, said essentially the sane thing,
and only because the defense raised the issue. Utimately, the
prosecutor’s remarks sinply were a request to the jury to follow
the curative instruction.

We further conclude that any inferences the jurors may have
drawn fromJohnson's refusals to answer the prosecutor’s questions
seeking the identity of his acconmplice did not add “critical
weight” to the State’ s case.

To be sure, being people of common sense, the jurors probably
t hought, when Johnson was called to the stand by the State, that
the prosecutor hoped he would identify Sonmers as his acconplice.
Li kew se, if the State had not produced Johnson as a w tness, the

jurors mght have thought the prosecutor feared that Johnson, if
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call ed, woul d identify soneone ot her than Soners as his acconpli ce.
See United States v. Gernie, 252 F.2d 664 (2d. GCr. 1958)
(observing, in the course of holding that trial court incorrectly
sustained w tness acconplice’s invocation of Fifth Amendnent
privil ege when witness had pleaded guilty to crines in connection
with those for which the defendant was being tried, that the
governnent had a right to produce and question the witness in an
effort to corroborate governnent agents’ testinony; and ran the
risk that, if it did not, the defense would argue that its failure
was taken out of concern that the w tness would not have provided
corroboration). As previously expl ained, however, the prosecutor
was entitled to make an effort to gain Johnson’s testinony about
the identity of his acconplice. The question is not whether the
jury could or did draw an inference fromthe nere fact that the
State call ed Johnson to the stand, but whether Johnson’s repeated
refusals to answer the acconplice question raised an inference
adverse to Soners that added “critical weight” to the State’s case.

The circunstances surroundi ng Johnson’s refusal to identify
his acconplice’ s identity woul d not necessarily have produced, in
the juror’s mnds, the thought that Soners was the acconplice. The
refusal was not based on a claimof privilege that itself inplied
a relationship of protection between Johnson and Soners. The
refusal thus stands in contrast to one based on a claimof Fifth

Anmendrent privilege, in which an adverse inference arises fromthe
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relationship of self, and attendant interest in self-protection;
based on a claimof spousal privilege, and the attendant interest
one spouse has in protecting the other; or based on a claim of
priest-penitent privilege, and the attendant interest a priest has
in protecting the confidence of a confession. The human
rel ati onshi ps that underlie these privileges are what lead jurors
to think, alnost inevitably, that a refusal to answer based on a
claimof privilege nmeans the answer is being withheld to protect
the accused, and therefore is danaging to the accused.

In the case at bar, the refusal to answer was not based on a
claimof privilege arising out of a protective relationship and,
noreover, the evidence at trial did not show that Johnson and
Sonmers had the type of relationship that would have notivated
Johnson to protect Sonmers. The evidence showed only that Johnson
had lived in Soners’s neighborhood for a few weeks before the
robbery. There was no evidence that the two were related or knew
each ot her before that brief period. The relationship between the
men as shown at trial did not suggest that Johnson had a natural
inclination, by virtue of his relationship to Soners, to protect
Somers, and that his refusal to identify his acconplice was to
acconplish that goal. The relationship thus did not further
suggest that Sonmers needed protection, i.e., was the acconplice.

I n addi tion, Johnson’s reason for not answering, as stated to

the jury -- that he felt “unconfortable” -- was anbiguous. G ven
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his inmate status, he nmay have been unconfortable identifying any
person as his acconplice, whoever that person mght be, and
therefore only answered the questions about his own crimnal
agency. See Commonwealth v. Fisher, supra, 433 Mass. at 351.

On the other hand, Sonmers may have felt unconfortable
answeri ng because Soners in fact was the acconplice, and he did not
want to inplicate him As the trial judge pointed out in ruling on
the notion for mstrial, Johnson coul d have been refusing to answer
t he question for a nunber of reasons, sonme consistent wth Soners’s
guilt and sone inconsistent with it. For much the same reasons
gi ven by the Court of Appeals in the “silence” cases Soners relies
on, Johnson’s refusal to identify his acconplice was |liable to nore
than one interpretation and therefore did not conpel an inference
adverse to Soners.

The circunstances surrounding Johnson's testinmony were not
such as to have inevitably produced an inference, from Johnson’s
refusal to identify his acconplice, that Soners was the acconpli ce.
Mor eover, the possibility that such an i nference m ght be drawn was
suscepti bl e of being cured by an instruction fromthe court. The
curative instruction the court gave, at the request of the defense,
was in our viewsufficient to avert the possibility that the jurors
m ght conclude, from Johnson’s refusal to answer the acconplice

question, that Sonmers was the acconplice.
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In addition, the State’'s case did not depend on an adverse
i nference fromJohnson’s refusal to identify his acconplice. The
State’s case was built on evidence that a vehicle nmatching the
description of Soners’s car was used in the robbery; that Soners
pl aced hinself in that vehicle, not far from the robbery, on the
ni ght of the robbery, in the interview he gave to the i nvestigator;
that Somers twi ce confessed to the crime to his ex-girlfriend; that
Sonmers attenpted to line up an alibi; that Johnson, who admtted
i nvol venent, was seen soon after the robbery, in a vehicle matching
the description of Soners’s vehicle and the description of the
vehicle used in the robbery; and that the neighbors with whom
Johnson was living wtnessed conduct on the part of Johnson and
Soners showi ng that they planned the robbery and then carried it
out, together. The question that Johnson refused to answer did not
pl ace before the jury any new, additional factual infornation not
covered by the State’s affirmative evidence. It also is noteworthy
that the defense did not object to any of the questions the State
asked Johnson about the identity of his acconplice.

Any inference the jurors m ght have drawn, notw t hstandi ng t he
court’s curative instruction, was not of material significance to
the State’s case, so as to lend “critical weight.” Irrespective of
Johnson’s refusal to identify his acconplice, there was anple

affirmative evidence to support a finding beyond a reasonabl e doubt
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that Soners planned the robbery of “Margie’s” with Johnson, and
participated in perpetrating the robbery.

Sonmers’s right toa fair trial was not prejudi ced by Johnson’s
refusal to answer the questions, posed in good faith, seeking the
identity of his acconplice; and any possible prejudice that could
have resulted fromthe prosecution’s repetition of the question,
including the repetition that posed the question in |leading form
did not transcend the curative effect of the instruction that was
given to the jury.

Finally, while Sonmers did not wai ve the i ssue of the propriety
of the ruling on the mstrial notion, by seeking a curative
Instruction he did waive the i ssues he now rai ses about the content
of the instruction and its placenent anong the other instructions;
he proposed the precise instruction that was given and did not
object to its placenent anong the other instructions.

As expl ai ned above, the curative instruction that was given
was proposed by the defense; the court gave it in the exact formin
which it was proposed. Soners argues in his brief that the
| anguage of the instruction exacerbated the prejudice he clains
resulted from Johnson’s refusal to answer the prosecutor’s
qguestions. Having sought and obtai ned the precise instruction he

request ed, Soners cannot now be heard to conpl ain that the | anguage
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of the instruction was prejudicial.? Macklin v. Robert Logan
Associates, 334 M. 287, 311 (1994); Millstein v. Yost, 197 M.
348, 353 (1951). Moreover, there was nothing prejudicial about the
wordi ng of the instruction in any event. It properly directed the
jurors not to consider or engage in specul ati on based on Johnson’s
refusal to answer questions, and not to use the refusal to answer
agai nst Soners.

Sonmers also argues that the trial court’s placenment of the
instruction anong others addressing wtness intimdation and
evi dence suppression prejudiced him because it suggested that
Johnson had refused to answer the question because Soners had
intimdated him Somers made no objection to the placenent of the
i nstruction; accordingly, this argunment is not preserved for
review. See Rule 8-131 (stating that the appellate court generally
wi |l not decide an issue unless it plainly appears by the record to
have been raised in or decided by the trial court); Rule 4-325(e)
(stating that "[n]o party nmay assign as error the giving or failure
to give an instruction unless the party objects on the record
pronptly after the court instructs the jury, stating distinctly the
matter to which the party objects and the ground of the
obj ection").

II.

’2In their briefs, neither Somers nor the State nentions that
the curative instruction that was given was requested by the
def ense.
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Sonmers next contends the trial court erred by admtting
evi dence of “other crimes” on his part, in violation of Rule 5-
404(b), through the testinony of the off-duty state trooper who
parked his car on the Route 522 bridge, and observed Soners’s
vehicle drive across it.

The trooper testified that he was standing outside his
vehi cl e, | ooking at the road, when the blue and white pickup truck
drove past. He took special note of the passenger, because he “was
giving ne such a stare basically. He had turned and was wat chi ng
me as they went by.” The trooper further testified that he could
see the passenger’s face through the rear wi ndow of the truck. The

exam nation then proceeded as foll ows:

[ STATE] : Can you generally describe the persons,
t he persons you saw in the vehicle?

[ TROOPER] : The person | saw that night was . . . had
a close-cut haircut. The hair appeared to
be dark. 1'd say it was early twenties.
O her than .

[ STATE] : Do you know what race they were?

[ W TNESS] : Wiite, yes. They were white . . . Mle.

[ STATE] : Are you famliar with the defendant Larry
Somer s?

[ WTNESS] : |’ ve seen him and | know the nanme from
ot her cases.

[ DEFENSE] : bj ect i on.

THE COURT: Overrul ed.
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The trooper then testified that he could not identify Soners as
either the driver or passenger in the pickup truck; but that,
havi ng seen Johnson in court that norning, he recogni zed hi mas the
passenger in the pickup truck who had stared at him

Sonmers conplains that the trooper’s testinony, that he knew
Soners’s nane from other cases, was inadm ssible “other crines”
evi dence. We disagree. The prosecutor was seeking to determ ne
whet her the trooper could identify Soners as one of the occupants
of the pickup truck, and in that context asked the sonewhat vague
guestion whether the trooper was “famliar” with Soners. The
guestion was not objected to before it was answered. The first
part of the trooper’s response, “l’ve seen hinf{,]” appears to have
been a reference to the fact that Soners was present in the
courtroom (Sonmers does not conplain about this statenment.) The
second part of the answer, “lI know his nane from ot her cases[,]”
was not a statenent that Soners had comm tted other crinmes. It was
a statement that the trooper previously had heard Sonmers’s name in
connection with other cases, which does not necessarily nean cases
agai nst Soners; the testinony just as well could nean that Soners
was a wtness, a victim or otherw se peripherally involved in
ot her cases, w thout having been accused or found guilty of any
crine. Had the defense been concerned that, from the trooper’s
response to the vague question about “famliarity,” the jurors

coul d specul ate that Soners had been convicted of a crinme sonetine

-42-



in the past, a curative instruction shoul d have been requested. No
such request was nade.

W cannot say that the court abused its discretion in
overruling a |late-nmade objection to a question that did not seek
i nformati on about a past crine and produced an answer that did not
directly elicit information about any crimnal past on Sonmers’s

part.

III.

Sonmers next contends that the evidence was insufficient to
support his conviction of carrying a dangerous weapon openly with
the intent to injure.

The standard of review for sufficiency of the evidence is
whet her, considering the evidence in the light nost favorable to
the verdict, any rational trier of fact could have found the
essential el enents of the crine beyond a reasonabl e doubt. Jackson
v. Virginia, 443 U.S. 307, 319 (1979); Smith v. State, 374 Md. 527,
534 (2003).

At the relevant tinme, M. Code (1957, 1996 Repl. Vol.), Art.
27, 8 36 provided:

(a) In general. - Every person who shall wear or carry

any . . . dangerous or deadly weapon of any Kkind,

what soever (penknives w thout sw tchbl ades and handguns,

except ed) conceal ed upon or about his person, and every

person who shall wear or carry any such weapon

openly with the intent or purpose of injuring any person

in any unlawful manner, shall be guilty of a misdemeanor,
and upon conviction, shall be fined no nore than $1, 000
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or be inprisoned in jail, or sentenced to the Maryl and
Department of Correction for not nore than three years.

(Enphasi s added.)?

Somers argues that the evidence viewed favorably to the State
coul d not support the reasonable finding that he had an intent to
injure the store clerk, as opposed to nerely having an intent to
frighten him H s one paragraph argunent on this point is:

In the instant case, in the light nost favorable to the

State, [ Soners] entered Northend Li quors and ordered [t he

clerk], at gunpoint, to place the noney fromthe register

into the white nesh laundry bag. Such action, however,
did not establish [Soners’s] intent to injure [the

clerk]. As defense counsel argued to the trial court,
such evidence only established [Somers’s] intent to
frighten, as opposed to injure. |If, in fact, an intent

to frighten is enconpassed within an intent to injure,

then all robberies in which a weapon is displayed openly

are likewi se violations of the statute prohibiting the

carrying of a dangerous weapon openly with intent to

i njure.

(Footnote omtted.)

The State responds that the testinony by the store clerk was
sufficient circunstantial evidence of an intent or purpose to
injure on Sonmers’s part. The State points out that the clerk
testified that the masked robber (which, as Sonmers concedes, the
jury could have found was Soners) entered the store, carrying a

nmesh bag and a rifle with a scope. The robber then “raised [the]

gun up,” pointing it directly at him and ordered himto put the

SThat statute has since been recodified w thout substantive
change as Ml. Code (2003), section 4-101 of the Crimnal Law
Article.
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nmoney i n the bag; and kept the gun pointed straight at himuntil he
did so. The State mamintains that the evidence that the gun was
pointed directly at the clerk, at a vital part of his body, was
sufficient to support a reasonable inference that he intended or
had the purpose to injure the clerk.

To prove the specific intent or purpose to injure el enent of
this crime, it is not necessary for the State to prove that the
def endant commtted an assault. Brooks v. State, 38 Mi. App. 550,
552-53 (1978). It is necessary for the State to show t he def endant
openly carried one of the prohibited deadly or dangerous weapons
and did so having the intent or purpose to injure -- regardl ess of
whet her the weapon was used or an injury was inflicted.

Proof of the element of intent in a crinme can be shown by
circunstantial evidence, that is facts that permt a reasonable
i nference that the intent existed. For exanple, an intent to kil
may be proven circunstantially, based on inferences drawn fromthe
firing of a weapon directed at a vital organ of the body.
Smallwood v. State, 343 MI. 97, 104 (1996); State v. Raines, 326
Md. 582, 591 (1992); State v. Earp, 319 MJ. 156, 167 (1990). See
also Martin v. State, 203 MI. 66, 75 (1953) (holding that crim nal
i ntent may be shown by circunstantial evidence).

In the case at bar, the evidence showed that Soners was
carrying the rifle (which no one di sputes was a danger ous weapon),

was nmasked, and was pointing the rifle directly at the sales clerk
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as he ordered himto put noney fromthe cash register in a bag.
These facts supported a reasonable inference that Soners was
engagi ng in that conduct with the present intention and purpose to
shoot the clerk, either as part of an effort to terrorize or to
force conpliance if the clerk did not accede to the demand for
nmoney. Somers's acts were sufficient to support an inference that
he had an intent or purpose to injure the clerk with the dangerous
weapon he was carrying. To be sure, the evidence also was
sufficient to show that Soners intended to frighten the clerk with
the weapon. The two intents -- to injure and to frighten -- are

not nutually exclusive, however.

IV. and V.

Relying on Eldridge v. State, 329 M. 307 (1993), Soners
contends the trial court erred by failing to merge his sentence for
carrying a dangerous weapon openly with the intent to injure into
his conviction for robbery with a dangerous weapon. The State
agr ees. In addition, relying on Tracy v. State, 319 M. 452
(1990), Somers contends the trial court shoul d have vacated one of
his conspiracy convictions. The State also agrees with that
contenti on.

Just as in the case at bar, in Eldridge, supra, the defendant
was convicted, inter alia, of armed robbery and carrying a
danger ous weapon openly with the intent to injure. The Court of

Appeal s held that, when a defendant has been found guilty of arned
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robbery, and has been sentenced for that crime, it is contrary to
common sense, and therefore to the intent of the legislature, to
i npose an additional sentence for the crinme of carrying the weapon
used in the robbery openly, with the intent to injure. On that
basi s, the Court vacated t he defendant’s sentence under Article 27,
section 36. The Court’s holding is directly applicable to this
case. Accordingly, we shall vacate Soners’s sentence for carrying
a dangerous weapon openly with the intent to injure.

In Tracy, supra, the Court expl ai ned:

It iswll settledin Maryland that only one sentence can

be i nposed for a single conmmon | aw conspiracy no matter

how many crimnal acts the conspirators have agreed to

commt. The unit of prosecution is the agreenent or

conbi nation rat her than each of its crimnal objectives.

In Mason v. State, 302 Ml. 434, 445, 488 A 2d 955, 960

(1985), we stated that a conspiracy remai ns one of fense

regardl ess of how many repeated viol ati ons of the | aw may

have been the object of the conspiracy.

319 Md. at 459.

As the State acknow edges, in the case at bar, the
prosecution’s theory was that Johnson and Soners engaged in a
single conspiracy, albeit with nore than one crine as its
objective. Accordingly, Soners only was subject to a conviction
and sentence for a single count of conspiracy. For that reason, we

shall vacate his conviction and sentence for conspiracy to commt

felony theft.

VI.

-47-



Soners was sentenced the sane day the verdict was returned.
The follow ng colloquy took place:
THE COURT: [ M. Prosecutor], as to sentencing?

[ STATE] : Your Honor, the State is ready to proceed
W t h sent enci ng.

[ DEFENSE] : Your honor, | request a pre-sentence
I nvesti gation.

THE COURT: Denied. W w |l sentence today. [M.
Prosecutor]?

Sonmers contends the trial court abused its discretion by
failing to give him an opportunity to explain the basis for his
request for a presentence investigation and by failing to exercise
any discretion at all in denying the request for such an
i nvestigation. The State responds that Soners did not preserve his
first argunent for review and that his second argunent is w thout
merit.

Under Md. Code (2002), section 6-112(b)(1) of the Correctional
Services Article (“CS’), a presentence investigation report is
“Ia]llowed,” that is, may be ordered by the circuit court, prior to
sentencing a defendant convicted of a felony or certain
m sdenmeanors, “[i]f [the . . . court] is satisfied that a
presentence investigation report would help the sentencing
process[.]” CS section 6-112(b)(2) further provides that “[t]he
party that requests the report has the burden of establishing that
the i nvestigation should be ordered.” As this statute nakes plain,

the <circuit court has discretion to order a presentence
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i nvestigation report in cases such as the one at bar, and the
defendant bears the burden of showing the need for the
i nvestigation and report.

Here, Somers requested a presentence investigation, but nade
no showi ng of a need for such an investigation. Contrary to the
argunment he advances, the record does not reflect that he was not
permtted by the court to give a reason why a presentence
I nvestigation was needed; it shows that he did not give a reason
and did not attenpt to give a reason.

W disagree with the State that this is a matter of non-
preservation. Cearly, Soners sought a presentence investigation
and the court ruled, turning the request down. The court did not
abuse its discretion in so ruling, however, because Soners offered
nothing to show a need for a presentence investigation. Al so,
there is nothing in the record to indicate that the court in so
ruling did not exercise any discretion. The court did not say or
do anything to showthat it was acting in a rote fashion, out of a
routine that did not depend on the particulars of the given case.
See Hossainkhail v. Gebrehiwot, 143 WM. App. 716, 725 (2002)
(citing Hart v. Miller, 65 MI. App. 620, 627 (1985) (holding that
a trial court errs when, instead of exercising discretion in
deciding a discretionary issue, it nerely adheres to a uniform

policy)). Rather, the court appears sinply to have exercised its
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di scretion to deny the request on the basis that no show ng was

made to support

it.

JUDGMENT OF CONVICTION FOR
CONSPIRACY TO COMMIT FELONY THEFT
VACATED; SENTENCE FOR CARRYING A
DANGEROUS WEAPON OPENLY WITH THE
INTENT TO INJURE VACATED; JUDGMENTS
OTHERWISE AFFIRMED. COSTS TO BE
PAID ONE-HALF BY WASHINGTON COUNTY
AND ONE-HALF BY THE APPELLANT.
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| respectfully dissent. By affirmng the court below, the
majority mnimzes the danage and harmthat the denial of the right
to cross-examne a critical wi tness had upon appellant's trial
The State presented Jesse Johnson to the jury as its very first
wi tness. He declared that he was one of two people who committed
an arnmed robbery, but then refused to answer any questions about
his acconpli ce. The appearance of that wtness, the set of
guestions posed to him and the <court's treatnent of his
recal citrance, without a doubt, permtted the jury to infer that
Larry Soners was his one acconplice. There is no other concl usion
that the jury could reach. Soners could not inpeach the w tness or
cross-examne himin any way, so the damaging inference of his
guilt lingered untouched throughout the trial.

Wgnore wote that cross-examnation is “the greatest |egal
engi ne ever invented for the discovery of truth.” 5 JOHN HENRY
WaeMore, Evibence § 1367, at 32 (Janes H. Chadbourn rev. ed., 1974).
The right of <cross-exanmination is firmy rooted in our
constitutional |aw. See Davis v. Alaska, 415 U.S. 308, 316 (1974).
In a recent decision fromthe Suprene Court of the United States,
Justice Antonin Scalia characterized cross-examnation to be as
i mportant as the fundanental right to trial by jury, and just as
i ndi spensabl e. See Crawford v. Washington, — U. S. —, No. 02-9410,

2004 W. 413301, at *15 (U.S. Mar. 8, 2004).' 1In overturning the

The Court remarked: “Dispensing with confrontation because
testinony is obviously reliable is akin to dispensing with a jury
(conti nued. . .)



Washi ngton state conviction for first degree assault, the Court
hel d that the right to confront wi tnesses was so fundanental that
the adm ssion of a statenent with indicia of reliability, but that
the defendant could not cross-exam ne, transgressed the Sixth
Amendnent and required reversal. The Court saved for another day
whet her appellate courts should apply a harm ess error analysis to
such violations. See id. at *5 n. 1.

In Lilly v. Virginia, 527 U.S. 116 (1999), the Suprenme Court
reversed a Virginia state nmurder conviction that derived from an
acconplice’s confession, and remanded it to the state for a
determination of harm ess error under Chapman v. California, 386
US 18 (1967). Justice Stevens, however, doubted that an
acconplice’s confession inplicating an accused, wthout the
bal ancing effect of Cross-exam nati on, could ever pass
constitutional challenge. See Lilly, 527 U S. at 137. 1In light of
the enphasis in Crawford as to the inportance of the right of
confrontation to the structure of a fair trial, a finding of
harnm ess error seens even less |ikely today than when the Suprene
Court decided Lilly.

Vandergrift v. State, 237 M. 305, 308-09 (1965), clarified

that calling a witness, who refuses to testify, to allowjurors to

(...continued)
trial because a defendant is obviously guilty. This is not what
the Si xth Anmendnment prescribes.” Crawford, 2004 W. 413301, at *15.
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infer fromthe refusal the substance of the unreveal ed testinony is
a forbidden trial tactic that nmay warrant a new trial. As the
majority sets out in its opinion, maj. op., at 14, Vandergrift
identified five factors, the presence of which could establish
prejudicial error for the calling of the witness. An inportant
point is that the defendant need not neet all five factors to
denonstrate reversible error. See Adkins v. State, 316 Md. 1, 13
(1999). I ndeed, to ny mnd, this case exenplifies how a strong
showi ng of an inproper inference of conplicity, the Vandergrift
factor one, can be enough to warrant reversal, even wthout a
showi ng of prosecutorial bad faith, factor two, or the exi stence of
the right to invoke the privilege against self-incrimnation,
factor three. Neither bad faith nor the right to invoke the
privilege really affects the determ nation of, or the harmfrom a
prejudicial inference of guilt.

The fact of the matter is that, after learning of Johnson's
hostility, the prosecutor continued, intentionally, to propound
questions that allowed the jurors to conclude that Soners was the
second robber. Nothing is so illustrative of this intent as the
particul ar question to Johnson about whet her his acconplice was “in
the courtroomtoday.” See mgj. op., at 7. It was perfectly clear
tothe jury by then, if it had not been before, that the prosecutor

want ed Johnson to identify Somers, and no one el se.



Once the court excused the jurors and questi oned Johnson out
of their presence, all participants knew that further questioning
woul d lead to nothing except nore refusals to testify. Wen the
prosecutor resunmed his questioning in front of the jury, he
accented the inproper inference one nore tine. It was hardly
acting in bad faith for the prosecutor to ask the questions, having
obt ai ned the court's permssion to do so, but the effect upon the
trial and Sonmers's rights were exactly the sane as if the State had
defied the court and deliberately fostered the inproper inference.
| find the mgjority's conclusion that the inference from the
refusal was possi bly anbi guous sonewhat strained. See maj. op., at
36-37. The sumtotal of the interchange was the un-cross-exam ned
testinonial inference that Soners robbed the store.

Whet her or not to declare a mstrial is clearly a decision
that ordinarily falls within the broad discretion of the trial
court and should not be second guessed on appeal, except in rare
occasi ons. See Hudson v. State, 152 M. App. 488, 521 (2003).
Nevert hel ess, Johnson was the first witness in this trial, so the
presi ding judge and the jury had invested only a short tine in the
pr oceedi ngs. Rel ative to other crimnal cases of alleged error
that we see on appeal, Johnson's behavior was the kind of
extraordi nary occurrence that a declaration of mstrial could have
qui ckly and effectively cured. | would hold therefore that, under

the circunstances, the trial court's refusal to declare a mstri al



was an abuse of discretion. | take no issue with the majority's

treatment of the other issues raised in the appeal.



