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A jury in the Crcuit Court for Baltinore Cty found
Harvey Li ppman and Marvin Cantine guilty of conspiracy to possess
heroin with the intent to distribute, but it found themnot guilty
of conspiracy to possess heroin and conspiracy to distribute
heroin.! Additionally, the jury found Cantine not guilty of being
a kingpin. The court sentenced Lippman to thirty-five years’
i mprisonment, suspending all but fifteen years. It also inposed a
$25,000 fine. The court sentenced Cantine to twenty-five years in
prison without the possibility of parole pursuant to the “three
time |l oser” statute.?

Appel lants jointly present five issues on appeal, which
we set forth here substantially as they appear in their briefs:?
1. Did the trial <court err in denying

Appel l ants’ notion to suppress the fruits

of a court-ordered wiretap?

lHarvey Li ppman and Marvin Cantine were tried with Edwi n Ri chardson. Police
al so charged David Bl ake, Harold Ferguson, Derrick Thomas, and Tia Thomas, but
these individuals were not tried with Li ppman, Cantine, and Richardson. The
jury found Richardson not guilty of all counts.

See Md. Code (1957, 1996 Repl. Vol., 2001 Supp.), Art. 27 § 286(d).
3 Li ppman and Canti ne presented separate appeals that were docketed with
di fferent case nunbers. Li ppman’s case proceeded on the submtted on brief
docket, but oral argunment was held for Cantine s case. Nonet hel ess, because
the circuit court tried the defendants together, and their appeals raise
virtually the same issues, we submit this opinion for each of their separately
docket ed appeal s.



2. Did the trial court err in denying
Appel | ant s’ motion to disclose the

identity of a confidential informant?

3. Did the trial court err in admtting

opi ni on evidence frompolice officers?

4. Did the trial court err in admtting
evi dence that David Blake gave a false

name when accosted by the police?

5. Did the trial court err in entering the
jury deliberation roomacconpani ed by t he

prosecut or and not defense counsel ?

Addi tionally, appellants put forth different argunents relating to
Li ppman’ s statenents to police in Cctober 2001. Lippnan asks:
6a. Did the trial court err in refusing to
exclude an excul patory portion of
Li ppran’s statement to police while
adm tting an ar guabl y i ncul patory

portion?



Canti ne asks:

6b.

declare a mistria

t he

Did the trial

court err in refusing to

when the jury heard

redact ed st atenent?

Li ppman queri es:

7. Did the trial

propound two
the jury?
Lastly, Cantine asks:
8. Did the trial

i nadm ssi ble portion of Lippman’s
court err in refusing to
requested instructions to
court err in sentencing

Cantine to twenty-five years wi thout parole

as a “three-tinme |oser”?

We determine that the trial
as a subsequent of fender,
we affirm

ot her i ssues,

During the Fall of

so we remand for

2001,

court erred when it sentenced Canti ne

re-sentencing. On al
BACKGROUND

Federal and Maryland authorities



investigated the activities of Marvin Cantine, whomthey believed
operated as a narcotics kingpin in New York and Baltinore, and
Harvey Li ppman, whomt hey believed served as Cantine’ s |ieutenant.
| nvesti gators secured approval fromthe Crcuit Court for Baltinore
City to conduct wiretap surveillance of Cantine, Lippman, and
ot hers believed to be involved in this drug ring.

According to appellants, the “npbst significant surveillance”
t ook pl ace on Cctober 23, 2001, when agents saw Li ppman and Canti ne
meet at the Baltinore Marriott Witerfront Hotel. Agents and
of ficers staked out the hotel because of information that they had
intercepted wwth wiretaps. As Lippman |left the neeting, agents had
a unifornmed officer conduct a traffic stop. The agents ultimtely
I ntervened, and searched Lippnman’s car. They recovered a handgun,
over $10,000 in cash, and marijuana.
One nonth |ater, on Novenber 19, 2001, police recovered a little
nore than six pounds of heroin frominside a hidden conpartnment in
a vehicle that an associ ate of the drug ring, Derrick Thomas, drove
fromNew York to Baltinore. The approximate street value of this
heroin was $1, 000, 000. The followi ng day, agents searched
Li ppran’ s apartnent and found over $120,000 in cash, a bag of
hi ghly diluted heroin, marijuana, packaging, and amunition.
The State tried Lippman, Cantine, and Edwi n Ri chardson together
Before trial, Lipprman noved to adopt all the notions filed by his

co-def endant s. The record does not reveal the status of that



request, although during the course of the trial, the court agreed
that an objection by one defendant was an objection by all three
nmen. The trial |asted six weeks, and nuch of the testinony rel ated

tointerpreting the all eged conspirators’ intercepted phone calls.

Before the jury retired for deliberation, the State asked to show
jurors how to use playback equipnent in the deliberation room so
that they could listen to the intercepted calls at their
di scretion. Lippnman opposed this request, and the court decided to
“wait and see” if the jurors requested assistance. Fol | owi ng
further requests by the State, however, the court agreed to escort
the State into the jury room The court then asked, “ls there
anything el se, counsel?,” to which no objection was |odged. The
judge and the prosecutor went into the jury deliberation room
When the court returned, it announced:

Just a second. Let the record[] [s]how | just
cane out of the jury roomand [the State], who
was denonstrating the use of the conputer disk
process and the only comrunication there was
between [the State] and one of the jurors who
[the State] was showing how to use that
process. There was no discussion of anything
about the case.

| asked the jury when they wanted to go
to lunch, which was sort of requested by one
of the counsel. Sonme said 12:00, sone said
12:30. And | told themthey didn't have to —
they sort of tentatively agreed on 12:30 but
that if they were in the mddle of a very
i nportant discussion they didn’'t have to stop
at 12:30. That’s it.



Def ense counsel then objected, but did not request curative action.
Onits owmn initiative, the court denied any notion for a mstrial.
DISCUSSION

I.
Fruits of the Court-ordered Wiretap

Appel lants argued below that police failed to exhaust
conventional investigative techniques beforeresortingto wretaps,
and they noved to suppress evidence fromthe October car stop, and
t he Novenber search of Lippnan’s house, as fruits of the wretaps.
The court deni ed these notions.

On review, we nust determ ne whether “the application and
supporting affidavits . . . [were] sufficient to denonstrate the
need for electronic surveillance.” Vandergrift v. State, 82 M.
App. 617, 627 (1990). W give “‘considerable deference’ to the
[trial] court's determnation that ‘exhaustion” has been shown.”
U.S. v. Oriakhi, 57 F.3d 1290, 1298 (4th Cr. 1995) (citation
omtted).

Every application for an ex parte wretap order nust include
“[a] full and conplete statement as to whether or not other
i nvestigative procedures have been tried and failed or why they
reasonably appear to be unlikely to succeed if tried or to be too
dangerous.” M. Code (1974, 2002 Repl. Vol.), COs. & Jud. Proc. 8§
10-408(a)(1)(iii). *“The underlying purpose of this requirenent is

to guard against the use of electronic surveillance as an initial



i nvestigative tool.” Vandegrift, 82 M. App. at 627. These
requi renents are mandatory, and the failure to satisfy them
di ctates the suppression of all derivative evidence. See State v.
Mazzone, 336 Ml. 379, 383 (1994).

W are mndful that affidavits, |ike the one that acconpani ed
the State’'s surveillance application, often contain boilerplate
| anguage. Certainly, “courts are not free to infer fromthe nere
presentation of an application or petition, supported by an
affidavit, that normal investigative procedure will not work.”
Allen v. State, 89 MI. App. 25, 35 (1992). 1In nmaking its case for
el ectroni c surveillance, however, the State “need not exhaust every
concei vabl e investigative possibility before seeking a wretap
order.” Id. (citation omtted).

In denying the notion to suppress, the court considered the
agents’ seventy-page affidavit offered in support of their
application. It found:

The affiants had been conducting

surveillance over sever al years, nor e
i ntensively, for several nonths prior to the
submtted affidavit. Li ke Sal zman the

affiants checked crimnal arrest records, used
informants, toll records, pinregisters. They

also set up controlled calls and buys. In
addition they articul ated that bunper beepers
and long term surveillances would likely

result in detection. As in Salzman the known
CDS nenbers only dealt with old friends and
associ at es. The affiants believed further
checks of toll records or pin register would
probably not reveal the higher ups, thus Iike
in Salzman the affiants set forth an
exhaustive list in their affidavits to the
i ssuing Judge. In addition, the affidavit
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indicated that the investigation was
ongoi ng and, however, the affiants had been
unable to | ocate the stash house because the
Def endants kept changing their telephone
nunbers and thereby blocking the affiants

receiving their comunications. . . . I n
i ght of the investigative procedures outlined
in the affidavit, the State . . . has shown

that the affiants denonstrated to the issuing
Judge that normal investigative neasures had

been tried and failed. Admttedly, the
affiants probably could have made nore than
two attenpts to collect trash. They al so

coul d have provi ded better factual support for
the claimthat cellular phone calls could not
be noni tored, however, the State does not need
to exhaust every conceivable investigative
possibility before seeking a wiretap order.
As Defense Counsel admtted in their Mtionto
Suppress the police utilized many techni ques
I ncl udi ng the use of confidential informants.

According to the affidavit, officers checked arrest records,
enpl oyed three i nformants, reviewed toll records and pin registers,
and set up controlled buys. Consi dering the application, the
affidavit in support of it, and the court’s findings, we determ ne
that the State indeed denonstrated the need for the wretaps.

II.
Identity of the Confidential Informant

Prior to trial, appellants sought to discover the identity of
informer “CS1," but the court denied this request. In reviewng
the lower court’s determnation, “we | ook to see whether the court
applied correct legal principles and, if so, whether its ruling
constituted a fair exercise of its discretion.” Edwards v. State,
350 Md. 433, 442 (1998). The State's privilege to wthhold the

identity of an informant is well established in Maryland. Brooks
9



v. State, 320 M. 516, 522 (1990). This privilege protects the
public’'s interest in |aw enforcenent. See Roviaro v. United
States, 353 U.S. 53, 59 (1957), and is particularly inmportant for
t he enforcement of narcotics |aws, see Brooks, 320 Mi. at 522.

The defendant’s interest in a fair trial, however, could
of fset the privilege. “Where the disclosure of an informer’s
identity . . . is relevant and helpful to the defense of an
accused, or is essential to a fair determ nation of a cause, the
privilege nmust give way.” Roviaro, 353 U S. at 60-61. The trial
court nust balance the “materiality of [the infornmer’s] testinony
to the determnation of the accused’ s guilt or innocence
against the State's interest in protecting the identity of the
i nformer.” Brooks, 320 Ml. at 525. For exanple, when the inforner
is a nere “tipster,” a person who provides information to the
authorities without participating to sone extent in the crimnal
activities for which the defendants stand trial, the governnent is
generally entitled to wthhold disclosure. I1d.

Appel l ants argued below that CS1's presence at trial was
necessary to interpret the nmeaning of a nonitored phone call

bet ween CS1 and Li ppman. During the call, CS1 asked, “do you want

nme to bring all the cards to the next game, we'll piece it
together.” CS1 said this was code for whether Lippman wanted ful
or partial paynent. The court also received testinony in camera

from Detective Keith G adstone, related nostly to concerns about
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the safety of CSI1.

The court concluded that CS1 was a nere tipster, who did not
participate in the conspiracy for which appellants were charged.
CS1 took part in a controlled buy of cocaine, not heroin, and
played no part in the conspiracy for heroin distribution.
Furthernore, a detective w tnessed the phone calls between CS1 and
Li pprman, and the defense could have cross-exam ned hi m about his
observations and the informant’s credibility. Under the
circunstances, the disclosure of CS1 would have served little
probative value. W find no error in the denial of the notion for
di scl osure.

III.
Detectives’ Expert Opinions

Appel | ants chal | enge t he expert opi nion evidence of Detective
John Jendrek and Detective WIliam Bristol as having invaded the
province of the jury by expoundi ng upon the ultimate i ssue of guilt
or innocence. W review the trial court’s decision to admt or
rej ect expert testinony for an abuse of discretion only. See Cook
v. State, 84 M. App. 122, 138 (1990).

Here, the State asked Detective Jendrek, “Wiy did you wite
the wiretap affidavit?,” and he responded: “Because | believed t hat
M. Marvin Cantine and M. Harvey Li ppman were involved in selling
drugs.” Appellants did not object, and therefore they failed to
preserve this issue for review See MI. Rule 4-323(a).

Mor eover, had they preserved the i ssue, we would find no
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error. “[Tlestinony in the form of an opinion or inference
otherwise admissible is not objectionable nerely because it
enbraces an ultinmate issue to be decided by the trier of fact.”
Ml. Rule 5-704(a). Jendrek’s belief that Canti ne and Li ppman were
involved in the sale of drugs was the reason the police obtained
the wiretap. There was no abuse of discretion.

Next, we turn to appellants’ objections to the testinony of
Detective Bristol, who was accepted as an expert in the field of
drug-trafficking. He testified, over objection, that “Harvey
Li ppman t akes care of the business, as far as collecting noney and
di stributing narcotics to all the underlings in the organi zation.”
Detective Bristol also testified that Lippnman was “under Cantine”
in the “organization,” that Derrick Thomas was the “carrier for
Marvi n Canti ne and Harvey Li ppman,” and that Cantine, Lippman, and
David Blake “control[led] the heroin organization throughout

Baltimore City.”

Appel l ants direct us to Cook v. State, 84 Md. App. 122 (1990),
in whichthis Court reversed vari ous narcotics-rel ated convi ctions,
i ncludi ng conspiracy, because the trial court admtted i nproper
opi nion testinony. Police had searched a house and found a | arge
nunber of vials, sonme filled with cocaine and others enpty,
assorted packaging materials, pipes, and a gun. Based on these
seizures, an officer opined at trial that one of the defendants was
the “head of the organi zation,” and anot her defendant held a | esser

rol e. Id. at 139. W reasoned that the expert opinion was
12



unnecessary for the jury to understand the facts, enjoyed no
factual basis, and was prejudicial. See id.

We al so noted that “there is [no] hard and fast rule for the
acceptance or rejection of expert opinion evidence as to ultimate
facts that may tend to encroach upon the jury' s function to
determ ne guilt or innocence, or the credibility of wtnesses, or
to resol ve contested facts.” 1Id. at 142. For each case, the court
must weigh the wusefulness of the expert opinion against the
prejudice to the defendant. See id. |Indeed, sonetines

it may be necessary for the expert to express

[an] opinion on the ultimate fact in issue .
in order for the jury to get the benefit

of the expert’s know edge, where such

know edge i s necessary for an understandi ng of

t he facts and cannot reasonably be inparted in

a |l ess prejudicial manner.

I1d.

Unlike the jury in Cook, the jury here had to understand a
conplex, multi-state, nmulti-defendant prosecution that grew out of
nmont hs of investigation and surveill ance. The jury spent hours
listening to tel ephone calls and reading transcripts. Detective
Bristol’s opinion as to the roles of the various callers organized
the evidence, and his specific expertise in interpreting the
callers’ vernacular could be helpful to the jury. Furt her nore,
simlar evidence that Lippman collected noney, and distributed
narcotics to other nmenbers of an organization headed by Canti ne,

was admitted without objection.

Iv.
13



Use of an Alias By A Non-Party
Appel | ants contest the trial court’s adm ssion of testinony
that David Bl ake, who was described as a “street |ieutenant in the

organi zation,” used an alias when police stopped his car on Cctober
15, 2001. Appellants assert that the use of an alias by Bl ake was
irrel evant and prejudicial. Because defense counsel later elicited
the sanme testinony, this issue has been waived for review See

Hunt v. State, 321 Ml. 387, 433 (1990).

V.
Entering the Jury Room

Appel l ants contend that reversible error resulted when the
presiding judge escorted the prosecutor into the jury room and
allowed the prosecutor to denonstrate how to use the playback
equi pnent. We rem nd appellants that they did not object to this
action before it happened, or even request tojointhe Stateinits
endeavor. When counsel fails to object, or request curative
action, the alleged error ordinarily is waived. See Hill v. State,
355 Md. 206, 219 (1999); see also MI. Rule 8-131(a); M. Rule 4-
323(¢c).

Nevert hel ess, this Court does not condone such ventures into
the jury room by the Court and the State because they threaten
unnecessarily, the appearance of judicial inpartiality. | ndeed,
allowing the State to appear as a friend of the court may inpress
upon the jury, perhaps subconsciously, that the State’'s case has
the inprimatur of the court. Here, however, there were no indicia

14



of prejudice. The judge pronptly stated upon return that he had
asked the jurors about lunch and that the prosecutor showed one
juror how to use the playback equipnent. He further stated
“[t]here was no di scussion about the case.”

Def ense counsel’s subsequent objection “for the record” was
too little, too late. And even then, counsel failed to request a
curative action. The court, sua sponte, considered declaring a
m strial, but decided that such a drastic nmeasure was not required
under the circunstances. Not only have appellants waived this
issue for review, we also find that plain error jurisdictionis not

war r ant ed.
VI.
Lippman’s Redacted Statement

Appel l ants each raise a concern about the statenent that
Li ppran made to police on October 23, 2001, in which he expl ai ned
various itenms that officers recovered fromhis vehicle, including
a gun and over $10,000 in cash. He reported that he kept the gun
for protection following the attacks of Septenber 11, 2001, and
clainmed that Cantine had put the noney under his seat.

The court permtted the introduction of the statenent with the
portion that explicitly referred to Marvin Cantine redacted. In so
doing, it aimed to elimnate a Bruton problem |In Bruton v. United
States, 391 U. S. 123 (1968), the U S. Suprenme Court held that the

adm ssion of a non-testifying defendant’s pretrial statenent
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inplicating a co-defendant by nanme violated the non-testifying
defendant’ s Sixth Amendnent right to confrontation

A. Lippman’s right to the admission of an “exculpatory”
statement.

Li ppran asserts that the “doctrine of verbal conpleteness”
required the inclusion of the part of the statenent that incul pated
Cantine, or severance of their trials. Li ppran argues that his
statenent denonstrated that sonmeone el se put the noney in his car,
that the noney did not belong to him and that the jury could infer
from these two facts that Lippnman was not a part of the heroin
conspi racy.

To the degree Lippman’s statenent was actually excul patory,

its adm ssion in the redacted form did not violate the rule of

verbal conpleteness. It read: “Q How nuch noney was under the
seat? A | do not know Q Wy was the noney given to you? A
To deposit in a bank.” (emphasi s supplied). In our view the

redacted statenent conveyed “the substance and context of the
statenent as a whole.” United States v. Mussaleen, 35 F.3d 692,
696 (2d Cir. 1994). Even truncated, the statenent still expl ai ned
t hat soneone gave Li ppnan the noney, and that it did not belong to
hi m

B. Cantine’s right to a mistrial.

Cantine asserts that a mstrial was in order when Lippman

elicited testinmony fromDetective Bristol regardi ng the noney found

16



under Lippman’s seat. As described above, the court permtted the
adm ssion of the redacted statenent only. Subsequent |y, during
cross-exam nation, Lippnan referred Detective Bristol to a portion
of his grand jury testinony, and the court ultimtely instructed
the detective, “Read the answer you gave.” Detective Bristo
responded, “As it was Marv Cantine just cut Lippnman | oose because
Li ppran gave the statenent that Marvin — that that was Marvin
Cantine’'s noney in reference to the seizure at the Marriot Hotel .”

Cantine waited to object until after Detective Bristol read
the testinony. W have held that, “if opposing counsel’s question
is formed inproperly or calls for an inadm ssi bl e answer, counsel
must object imediately. Counsel cannot wait to see whether the
answer is favorabl e before deciding whether to object.” Fowlkes v.
State, 117 Md. App. 573, 587 (1997) (citation omtted).

Then, Cantine requested a curative instruction and a mstrial.
The court denied the notion for a mstrial, but gave a curative
i nstruction. It told the jury that the statenent was *“not
evidence,” and that it “shoul d not be considered.” 1t then ordered
jurors to “strike” the statenment from their notes, and not to
“reflect” onit, or “consider” it. The jury is presuned to foll ow
curative instructions. See Williams v. State, 131 Md. App. 1, 40
(2000) (citations omtted).

When the trial court “has adnoni shed the jury to disregard the
[objected to] testinony, it has been . . . consistently held that

the trial court has not abused its discretion in refusing to grant
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a notion for a mstrial.” Wilson v. State, 261 M. 551, 568-69
(1971). Additionally, in Rainville v. State, 328 M. 398, 408
(1992) (citation omtted), the Court of Appeals identified five
factors to consider in determ ni ng whet her the court has abused its
di scretion in denying a mstrial:

whether the reference to [the inadm ssible

evi dence] was repeated or whether it was a

si ngl e, i solated statenent; whet her the

reference was solicited by counsel, or was an

I nadvert ent and unr esponsi ve st at enent ;

whet her the witness naking the reference is

the principal wtness upon whom the entire

prosecuti on depends; whether credibility is a

cruci al issue; [and] whether a great deal of

ot her evi dence exi sts.

Here, there was a single, isolated statenent solicited by

Li ppman. Additionally, the jury heard a great deal of other
evi dence, including the wretapped phone conversations and the
di rect observation by |aw enforcenent officers, which indicated
that Cantine gave Lippman noney in furtherance of the conspiracy.
In consideration of the court’s curative instruction and these

factors, we conclude the |lower court did not abuse its discretion.

VII.
Jury Instructions

In addition to the above conplaints, Lippnman contends that
the trial court werred in refusing to propound two jury
i nstructions, a renunciation charge, and a nultiple conspiracies
charge. He argues that the evidence warranted each instruction,
but we di sagree.

In reviewing the trial court’s decision not to give the
18



requested instructions, we “nust determ ne whether the requested
instruction constitutes a correct statenent of the | aw, whether it
is applicable under the facts and circunstances of this case; and
whether it has been fairly covered in the instructions given."
Riggins v. State, 155 M. App. 181, 223 (2004) (citations
omtted). The second inquiry, whether any evidence in the case
supports the instruction, is a question of law. See id. at 222.
Qur task “is to determ ne whether the crimnal defendant produced
that m ninumthreshol d of evidence necessary to establish a prima
facie case that would allowa jury to rationally conclude that the
evi dence supports the application of the legal theory desired.”
Dishman v. State, 352 Md. 279, 292 (1998).

Wth regard to the renunci ati on argunent, Lippman cites grand

jury testinony that Cantine ended Li ppman’s participation in the

conspiracy after his arrest. Certainly, “[i]f a coconspirator
unilaterally resigns froman illegal pact involving nore than two
conspirators, the conspiracy is at an end as to himonly.” Irvin

v. State, 23 Ml. App. 457, 473 (1974), aff’d, 276 Ml. 168 (1975).
Thereafter, the ex-conspirator bears no liability for the
subsequent acts of his or her confederates, although the ex-
conspirator may remain |iable for the original act of conspiring.
See Comment, MPJI-Cr. 84:08 (M CPEL 2003).

To conpletely escape liability, the Fourth Circuit has

concluded that the defendant nmust act “to defeat or disavow the
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pur poses of the conspiracy.” U.S. v. Urbanik, 801 F.2d 692, 697
(4th Cir. 1986); see also U.S. v. Geibel, 369 F.3d 682, 695 (2d
Cir. 2004); U.S. v. Jackson, 345 F.3d 638, 648 (8th Cr. 2003) ;
U.S. v. Brown, 332 F. 3d 363, 374 (6th Cr. 2003), U.S. v. Nieves,
322 F.3d 51, 55 (1st Cir. 2003). “Sinply ceasing to participate
even for extended periods of tinme is not sufficient to show
withdrawal .” U.S. v. wren, 363 F.3d 654, 663 (7th Cr. 2004).

Here, although the record provides sparse evidence of
Li ppman’ s invol venment in the conspiracy after October 23, 2001,
there is no evidence of an affirmative wthdrawal from the
conspiracy. In fact, Lipprman nade several calls on the night of
his arrest, and Detective Bristol interpreted one of these calls
to include an order fromCantine to Lippnan to clean up the stash
house. A subsequent search of Lippman’s home in Novenber yi el ded
$120, 000, heroin, marijuana, and anmunition. Thus we find no
error in the court’s refusal to admnister a renunciation
instruction to the jury.

Li ppran al so contends that there were two conspiracies, and
that the trial court should have charged the jury accordingly. He
points out that Cantine obtained narcotics from New York, and
continued to sell narcotics after police searched Li ppman’s car in
Oct ober 2001. However, “a single agreenent to engage in crimnal
activity does not becone several conspiracies because it has as
its purpose the comm ssion of several offenses.” Mason v. State,

302 Md. 434, 445 (1985). That Cantine may have obtai ned drugs
20



from New York, or sold them after COctober 23, 2001, did not
provide a factual basis for a jury instruction as to the presence
of multiple conspiracies.

VIII.
Application of the Subsequent Offender Statute

Lastly, Cantine argues that the | ower court both m sconstrued
the subsequent offender statute and shifted the burden of proof
during sentencing.* The court applied the statute based upon
Cantine’s previous incarceration for a violation of a Virginia drug
| aw. Because we determ ne that the subsequent offender statute
explicitly contenplates a violation of Maryland's drug | aws only,
we reverse the application of the statute to Cantine, and renand
for his re-sentencing.

The subsequent offender statute at issue,® section 286(d)(1)
of Article 27, applies when the offender:

(1) Has served at least 1 term of confinenment
of at least 180 days in a correctiona
institution as a result of a conviction

of a previous violation of this section
or § 286A of this article; and

(ii) Has been convicted twi ce, where the
convictions do not arise from a single

i nci dent :
1. Under  subsection (b)(1) or
subsection (b)(2) of this section;
2. O conspiracy to violate
“The court may correct an illegal sentence at any time.” M. Rule 4-345(a).

Cantine did not raise, and need not have raised, this issue below to preserve
it for our review. See Webster v. State, 359 Md. 465, 471 (2000).

*The | egislature re-codified this |law at Maryl and Code (2002, 2003 Supp.),
Crim nal Law Article, section 5-608(c), but it remains substantively the same.
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subsection (b) (1) or subsection (b)(2)
of this section;

3. O an offense under the |aws of
anot her st at e, t he District of
Colunbia, or the United States that
would be a violation of subsection
(b)(1) or subsection (b)(2) of this
section if commtted in this State; or

4. O any conbination of these
of f enses.

In interpreting this law, our purpose is to effectuate the
intention of the |egislature. See Melton v. State, 379 M. 471,
476 (2004) (citation omtted). “If the statutory |anguage is
unanbi guous when construed according to its ordinary and everyday
meani ng, then this Court ‘will give effect to the statute as it is
witten,” and we will not add or delete words fromthe statute.”
Id. at 477 (citations omtted).

Recently, the Court of Appeals reiterated that the subsequent
of fender statute “is a highly penal statute that nust be
interpreted inlight of the rule of lenity.” Deville v. State, 383
Md. 217, 231 (2004). “[T]lhe rule of lenity instructs that a court
‘not interpret a . . . crimnal statute so as to increase the
penalty that it places on an individual when such an interpretation
can be based on no nore than a guess as to what [the | egislature]
intended.'” Melgar v. State, 355 MJ. 339, 347 (1999) (citations
omtted). Consequently, we construe any anbiguity of the

subsequent offender statute in favor of the accused, and agai nst

t he State. Id. at 351.
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The plain [|anguage of the subsequent offender statute
explicitly limts predicate offenses in subpart (i) to “a previous
violation of this section or § 286A of this article.” 1In contrast,
subpart (ii) specifically includes violations of “laws of another
state, the District of Colunbia, or the United States that woul d be
a violation of subsection (b)(1) or subsection (b)(2) of this
section if committed in this State.”

When the legislature re-codified section 286(d) in 2002, it
retained the jurisdictional specifications of each subpart.
I ndeed, the new law reiterates that in subpart (i), the predicate

incarceration nust have resulted from “a conviction under
subsection (a) of this section, 8 5-609 of this subtitle, or 8§ 5-
614 of this subtitle,” and that in subpart (ii), the two other
predi cate of fenses could have resulted fromviolations "under the
| aws of another state or the United States that would be a crine
included in subsection (a) of this section or 8 5-609 of this
subtitle if conmttedinthis State.” M. Code (2002, 2003 Supp.),
Crim Law 8 5-608(c)(1)(i)-(ii). Had the legislature intended to
i nclude periods of incarceration arising from the violations of
drug laws in other States in subpart (i), it easily could have, as
it did in subpart (ii). Following the interpretive doctrine of

expressio unius est exclusio alterius,® the statute’'s explicit

reference to its own |laws excludes the interpretation that it

®The expression of one thing is the exclusion of another.
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I ncluded the laws of other jurisdictions, as well. “We cannot
assume authority to read into the Act what the Legislature
apparently deliberately left out.” Price v. State, 378 Ml. 378,
388 (citation omtted).

W find instructive Melgar, 355 Md. 339. There, the Court of
Appeal s al so exam ned subpart (i) of section 286(d)(1) to determ ne
that tine served in pretrial detention did not count toward the
180-day period of prior confinenent. |In reaching its decision, the
Court of Appeals noted that “one of the goals of enhanced
puni shment statutes [was] to identify and punish severely those
of fenders who ‘ had been accorded a fair chance at rehabilitation in
the prison system and had not responded.’" 1d. at 351 (citation
omtted). The Court concluded that “the public policy goal of
affording crimnal offenders a neani ngful chance at rehabilitation
before subjecting them to nmandatory, enhanced penalties
underscore the purposeful ness of the Legislature's choice of the
phrase ‘as a result of conviction.”" Id.

Simlarly, the legislature explicitly specified that the 180-
day period of incarceration nmust result froma “violation of this
section or 8 286A of this article.” (Enphasis added). Because
Maryl and pursues a progressive approach for nanaging drug
of fenders, it would be reasonable to conclude that the | egislature
purposeful ly drew a di stinction between serving tinme in a Maryl and-
approved facility for a violation of Maryland | aw, and serving tine

in another facility for the violation of a law in another
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jurisdiction. When the offender has not had the opportunity to
benefit fromMaryland s correctional system the plain |anguage of
the statute indicates the legislature’ s desire not “to throw away
the key.”

Lastly, and without inferring any error by the trial court, we
briefly address Cantine’s contention about the burden of proof,
because it may resurface at re-sentencing. In short, the State
bears t he burden of proving beyond a reasonabl e doubt all statutory
prerequisites for the application of an enhanced sentence. See
Melgar, 355 MJ. at 348; see also Jones v. State, 324 M. 32, 37
(1991).

SENTENCE OF MARVIN CANTINE
VACATED AND CASE REMANDED TO
THE CIRCUIT COURT FOR BALTIMORE
CITY FOR RE-SENTENCING,; ALL
OTHER JUDGMENTS AFFIRMED.
APPELLANTS TO PAY 7/8 OF THE
COSTS; THE MAYOR AND CITY
COUNCIL OF BALTIMORE CITY TO
PAY 1/8 OF THE COSTS.
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HEADNOTE

CRIMINAL PROCEDURE -- SENTENCING -- SUBSEQUENT OFFENDER STATUTE
(Md. Code (1957, 1996 Repl. Vol., 2001 Supp.), Art. 27 § 286(d)) —-
For Maryl and’ s subsequent offender statute to apply based upon a
prior drug offense, the offense nust have been a violation of
Maryl and’ s drug | aws, not a violation of another state’s drug | aws.
Maryl and pursues a progressive approach for nmanaging drug
offenders, and it would be reasonable to conclude that the
| egi sl ature purposefully drewa distinction between servingtinmein
a Maryl and-approved facility for a violation of Maryland | aw, and
serving tinme in another facility for the violation of a law in
anot her jurisdiction. Wen the offender has not had the
opportunity to benefit from Maryland s correctional system the
pl ain | anguage of the statute indicates the |legislature’ s desire
not “to throw away the key.”









