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Ajuryinthe Crcuit Court for Baltinore City convicted Kevin
C. Alston, the appellant, of unlawful possession of a regul ated
firearm by a person previously convicted of a felony; unlaw ul
possession of a regulated firearmby a person previously convicted
of a m sdeneanor carrying a statutory penalty of nore than two
years; and wearing and carrying a handgun. The court inposed a
sentence of five years in prison without the possibility of parole
for the felon-in-possession conviction; a consecutive two-year
prison termfor the m sdeneanor-based possessi on conviction; and a
concurrent two-year prison sentence for the wearing and carrying a
handgun convi cti on.

On appeal, the appellant presents the followng three
qguestions, which we have reordered and rephrased:

l. Did the notion court err in denying the appellant’s
notion to suppress the handgun from evi dence?

1. Mst the appellant’s sentence of five years in
prison without the possibility of parole, under
Article 27, section 449(e), be vacated because when
he committed the of fense and was sentenced Mi. Code
(2002), section 5-622 of the Crimnal Law Article
(“CL") proscribed the sanme conduct but carried only
a maxi mum penalty of five years in prison with the
possibility of parole?

[11. Should the appel | ant’ s m sdeneanor - based possessi on
convi ction and sentence be vacated in light of his
fel on-i n-possessi on conviction and sentence?
For the follow ng reasons, we answer “No” to Questions | and
Il and “Yes” to Question Ill. Accordingly, we shall vacate the

appel lant’ s conviction and sentence for unlawful possession of a

regul ated firearmby a person previously convicted of a m sdeneanor



carrying a statutory penalty of nore than two years, and ot herw se

affirmthe judgnments of the circuit court.

FACTS AND PROCEEDINGS

The events in this case took place on Cctober 10, 2002. Prior
to that date, the appellant had been convicted of distribution of
a control | ed dangerous substance (“CDS’), in violation of Ml. Code
(1957, 1996 Repl. Vol.) Article 27, section 286, which is a
felony.* He also previously had been convicted of a mi sdeneanor
carrying a statutory penalty of nore than two years.

At about 11:15 p.m on October 10, 2002, Baltinmore City Police
Sergeant Stanley Noland and three other “plainclothes” officers
were on duty in an unmarked police car in the unit block of West
Tal bot Street in Baltinore Cty. Sergeant Nol and was driving. The
officers were famliar with the area and knew it as one in which
illegal drugs are sold on the street.

The of fi cers saw several peopl e standi ng and wal ki ng around on
the sidewal k in front of 54 West Tal bot Street. Two of the people
waved for the officers' vehicle to pull over to the curb. Based on
prior experience, Sergeant Noland believed that the people were
going to offer to sell drugs to the officers.

Ser geant Nol and st opped the vehicle at the curb and he and t he

other officers got out of the car. When they donned police

Article 27, section 286 was recodified under sections 5-602
to 5-609, 5-612 and 5-613 of the Crimnal Law Article, effective
Cctober 1, 2002.



I dentification badges, the two people who had signaled to them
fled. Athird person, later identified as the appellant, renai ned
standi ng on the sidewal k in front of 54 West Tal bot Street. As the
of ficers watched, the appellant reached into his waistband and
pul | ed out a sem -autonmatic handgun. Still hol di ng the handgun, he
turned and ran i nside 54 West Tal bot Street, through the open front
door .

Sergeant Noland and O ficers Janes Jones and Chris Kazmarek
ran into the building after the appellant. (Oficer Wayne \Waver
ran around the side of the building to the backyard.) O ficer
Jones went wupstairs to the second floor apartnment and Oficer
Kazmarek entered the first floor apartnment. Sergeant Nol and, still
in the first floor entryway, heard soneone running down another
flight of stairs, in a conmmon area of the house, fromthe second
floor to the basenent. After the footsteps reached the basenent,
it was quiet for 35 to 40 seconds. The footsteps resunmed, and were
heard again, running up the stairs. Sergeant Nol and opened a door
to the commobn area stairway and intercepted the appellant, who no
| onger was hol di ng t he handgun.

The appellant was placed under arrest and searched. The
handgun was not on his person. Sergeant Noland and Oficer
Kazmarek went downstairs into the basenent of the house and
performed a "cursory search” for the handgun, using flashlights.

After a fewm nutes, they found, stashed on an open ceiling rafter,



a handgun identical to the one they had seen t he appel | ant hol di ng.
The officers seized the handgun and determ ned that it was fully
| oaded. The officers also discovered a woman, |later identified as
Christy Dean, asleep on a makeshift bed.

The appel | ant was charged crimnally, inthe Crcuit Court for
Baltinmore Gity. He filed a notion to suppress the handgun from
evi dence, arguing that it had been seized in violation of his
Fourth Anmendnent rights. The court denied the notion. The case
proceeded to trial the next day. At the outset, the parties
stipul ated that the appellant “ha[d] been previously convicted of
crimes that woul d prohibit his possession of a regulated firearm"

Sergeant Nol and testified for the State about the events of
Oct ober 10, 2002, as we have recited them The State also called
O ficers Jones and Kazmarek, who corroborated Sergeant Nol and’' s
testimony. The defense rested w thout presenting any evidence.

In light of the parties’ stipulation about the appellant’s
prior convictions, with respect to the two counts of possession,
the jurors nmerely were asked to deci de whet her the appel lant did or
did not possess the firearmon the date in question. They found
that he did. The jurors also found the appellant guilty of wearing
and carrying a handgun. W shall discuss sentencing in depth in

addr essi ng Question I1.

DISCUSSION

I.



As noted, the appellant noved to suppress the handgun from
evi dence on Fourth Anendnent grounds. At the suppression hearing,
the State asserted that the appellant |acked standing to contest
the police entry into 54 West Tal bot Street and their search of the
basenment of the prem ses and sei zure of the handgun.

The appellant testified on his own behalf on the standing
i ssue. According to the appellant, on the day in question, a nan
named “Jerry,” whose |ast nane he did not know, was living in the
second fl oor apartnent of 54 West Tal bot Street, and "a guy" whose
name he did not know at all was living in the first floor
apartnent. Christy Dean was renting the basenent of the dwelling
from “Jerry.” The appellant had known Dean "for a pretty |ong
tinme." They had an "intinmate" rel ationship. The appellant did not
know how | ong Dean had been renting the basenent of 54 West Tal bot
Street, but he had been going there to see her for a “couple of
nmont hs.” The appel | ant “spent the night” at Dean’s apartnment “from
time to tine." He “sonetinmes” stayed there for the whole night.
He did not keep any of his belongings there. He did not have a
key. Dean would I end himher key sonetines “[i]f [he] went to the
store or sonething.” He did not receive mail or have a tel ephone
at 54 West Tal bot Street. Hi s “permanent address” was on Furnace
Branch Road in 3 en Burnie, where he had |ived for about 16 years.

The State called Sergeant Nol and. Hi s suppression hearing

testinony was as we have sunmmarized his trial testinony above.



At the close of the hearing, the court denied the appellant's
suppression notion on two grounds. First, it concluded that the
appellant did not have standing to raise a Fourth Amendnment
vi ol ati on. The court found that the appellant was nerely an
occasi onal overnight visitor of Dean and that he did not have a
legitimate expectation of privacy in the prem ses. Second, the
court concluded that, even if the appell ant had standi ng, there was
no Fourth Amendnent vi ol ati on because the warrantl ess entry into 54
West Tal bot Street and search of the basenment and seizure of the
handgun were justified by exigent circunstances.

On appeal, the appellant contends the notion court’s rulings
were in error. He also contends that the search of the basenent
could not be justified as a search incident to valid arrest -— an
argunent the State rai sed bel ow but was not addressed by the notion
court. The State responds that the notion court correctly
concl uded that the appel |l ant di d not have Fourth Anendnent standi ng
and, alternatively, that exigent circunmstances justifiedthe entry,
search, and seizure; and that the search of the basenent also
properly could be upheld as incident to a valid arrest.

For the reasons we shall explain, we conclude that the
suppression notion properly was denied on the ground of |ack of
standing. Therefore, we need not address the appellant’s Fourth

Amendnent vi ol ati on contenti on.



Qur review of the trial court’s decision on a notion to
suppress evi dence under the Fourth Amendnent is based solely on the
record of the suppression hearing. State v. Green, 375 Ml. 595,
607 (2003); Cartnail v. State, 359 M. 272, 282 (2000). W view
the evidence in the |ight nost favorable to the party who prevail ed
on the suppression notion. State v. Rucker, 374 M. 199, 207
(2003); williams v. State, 372 M. 386, 401 (2002). I n
consi dering the evidence on which a suppression notion is based, we
extend great deference to the judge's fact-finding, determ nations
about witness credibility, and weighing of the evidence. In re
Tariq A-R-Y, 347 M. 484, 488 (1997); Farewell v. State, 150 M.
App. 540, 562 n.5 (2003). Wen facts are in dispute, we accept the
factual findings of the notion judge unless they are clearly
erroneous. Oken v. State, 327 Ml. 628, 650 (1992). Wth respect
to the wultimate determnation whether there has been a
constitutional violation, we make our own i ndependent appraisal by
reviewing the law and applying it to facts presented in a
particul ar case. Carter v. State, 367 M. 447, 457 (2002); Simpson
v. State, 121 M. App. 263, 276 (1998).

The Fourth Anmendnent proscribes unreasonable searches and
sei zures by governnent agents. U. S. Const. anend. |V, see United
States v. Arvizu, 534 U S. 266, 273 (2002). Fourth Anendnent
coverage only applies, and hence a violation only may be assert ed,

when the person asserting the violation had a reasonable



expectation of privacy in the area invaded at the tinme of the
search. Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan,
J., concurring). A reasonabl e expectation of privacy is one
society is prepared to recogni ze as reasonable. 1Id. See also Bond
v. United States, 529 U.S. 334, 338 (2000); Rakas v. Illinois, 439
U S 128, 143-44 (1978). This requires “nore than a subjective
expectation of not being discovered.” Rakas, supra, 439 U S. at
143 n. 12; Simpson, supra, 121 Ml. App. at 277. Wether a def endant
has a legitimate expectation of privacy in the area i nvaded at the
time of the search is determ ned by considering the “totality of
the circunstances.” Joyner v. State, 87 M. App. 444, 450 (1991).

The burden is on the proponent of a notion to suppress
evi dence on Fourth amendnent grounds to prove what is sonetines
called “standing” -- that he had a reasonable expectation of
privacy in the prem ses or the property. Rawlings v. Kentucky, 448
U S 98, 104 (1980); Laney v. State, 379 MI. 522, 545 (2004). As
expl ai ned above, the notion court in this case found that the
appel l ant did not show that he had standing to assert a Fourth
Amendnent viol ati on.

On appeal, the appellant contends that he had a reasonabl e
expectation of privacy in Dean’s basenent apartnent at 54 West
Tal bot Street because he had the status of an overnight guest of
Dean. He relies on Minnesota v. Olson, 495 U S. 91 (1990), for

support.



In Olson, the defendant had been staying i n a dupl ex apart nment
rented by a friend, who was away. The police obtained i nformation
that the defendant had been the getaway driver in an arned robbery
and nurder. Wthout obtaining a warrant, they went to the dupl ex,
entered it, and arrested the defendant, who was hiding in a cl oset.
Soon after his arrest, the defendant made incul patory statenents.
After he was charged, the defendant noved to suppress his
statenment, on the ground that it was obtai ned as a consequence of
his illegal arrest. The trial court held that the defendant did
not have a reasonable expectation of privacy in the duplex
apartnent and therefore did not have standing to raise a Fourth
Amendnent vi ol ation. On appeal after conviction, the state suprene
court reversed and remanded, holding that the defendant had a
sufficient interest in the premses to assert a Fourth Amendnent
violation, and that the warrantless arrest in fact violated the
Fourth Amendnent.

The Suprene Court affirned. On the issue of standing, the
Court held that the defendant’s “status as an overni ght guest [was]
al one enough to show that he had an expectation of privacy in the
hone that society is prepared to recognize as reasonable.” 495
US at 96-97. The Court explained that an overnight guest’s
| egitimate expectation of privacy in the prenmises in which he is
stayi ng does not depend upon whether he has a |l egal interest in the

prem ses that gives himthe right to exclude others or determ ne



who may enter; a key with which to cone and go; receives nmail at
the location; or stays there regularly. H s status as an overni ght
houseguest itself gives hima legitinate expectation of privacy in
his host’s home.

In Olson, the defendant’s status at the tine of the search as
an overni ght guest of the duplex renters was established factually;
t he deci sional issue was the | egal significance of that status for
pur poses of Fourth Amendnent coverage. 495 U S. at 93, 96. As
expl ai ned, the Court adopted a per se rule that a person who is an
overni ght guest in the premises at the time of the search has a
reasonabl e expectation of privacy in the prem ses.

In this case, by contrast, there was no factual finding that
the appellant was an overni ght guest of Dean at the tine of the
search. The appellant did not testify that he was an overni ght
guest of Dean that night. H's testinony was that “fromtine to
time” he was an overni ght guest of Dean: that is, sonetinmes he
stayed overnight with her; nore often he visited her wthout
spending the night; and for periods he did not visit her at all.
Certainly, that testinony did not conpel a factual finding that the
appel l ant occupied the status of an overni ght guest of Dean on
Oct ober 10, 2002.

W read the notion court’s ruling as including an inplicit
factual finding that the appellant did not occupy the status of an

over ni ght guest under Olson; and we cannot say that finding was

10



clearly erroneous. The appellant’s testinony did not offer any
factual detail about his connection to 54 West Tal bot Street on the
night in question. He did not testify that he had been inside the
apartment visiting Dean at any tinme on the day or evening in
question or that he was planning to go inside the apartnment or to
stay with Dean that night. As discussed above, it was the
appel l ant’ s burden to adduce evi dence showi ng his status vis-a-vis
the prem ses. Joyner v. State, supra, 87 M. App. at 450. It is
telling that the appellant did not testify that he even visited
Dean or was inside her apartnment on Cctober 10, 2002, giving only
general information about his visiting habits.

The question then is whether an occasi onal overni ght guest of
an apartnent renter who has no bel ongings in the apartnment, no key
to the apartnent, enters the apartnent while in flight from the
police, is not visiting the renter at the time of the search, but
has an intimate relationship with the renter, has a legitimte
expectation of privacy in the renter’s apartnent.

W agree with the State that Simpson v. State, 121 M. App
263 (1998), is helpful authority on this question. In that case,
a woman had been living in a room on North Longwood Street in
Baltinmore Gty for several nonths. According to the defendant, he
had been to the roomtwo or three tinmes previously. On the day in
guestion, he went there to have sex with the wonan. She had agreed

to have sex with himin exchange for noney. Another occupant of

11



t he house let himin and he went to the woman’s room entered, and
waited for her to wake up. Wiile he was waiting, the police
entered the hone and recovered illegal drugs fromthe room

This Court held that the defendant did not have standing to
rai se a Fourth Anmendnment violation, because he did not have a
reasonabl e expectation of privacy in the woman’s room
notw t hstandi ng that he was visiting her for the purpose of having
sexual relations. W noted that the defendant had visited the
prem ses only a fewtinmes previously; was in the roomonly a short
tinme before the date of the search; did not store any personal
bel ongi ngs there; did not have a key to the prem ses; had no right
to be there wi thout the woman or ot her occupant present; and had no
right to exclude others fromthe room

The appellant’s status at the tine of the arrest was akin to
that of the defendant in Simpson. Agai n, although at tinmes he
spent the night with Dean in her apartnent, there was no evidence
that he was doing so that night. He was not inside Dean’s
apartnent when the police encountered him he had no key; he kept
no bel ongi ngs there; and he did not have a right to be present on
the premi ses without Dean’s or “Jerry’s” presence. In addition
there was no evidence that Dean let him in her apartnent or
consented to his entry. Rat her, the evidence was that she was

asl eep.
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Cases from other states and from federal courts mlitate
agai nst the appellant’s having standing in the case at bar. I n
Hill v. United States, 664 A 2d 347 (D.C 1995), the evidence
showed t hat the defendants “sonetines” stayed at an apartnent, were
good friends with the tenant, and had stayed there overnight as
recently as the night before the night of the search. On the night
of the search, however, the defendants arrived at the apartnent
slightly before 3:00 a.m, mnutes before the police entered, and
were found fully clothed, feigning sleep. There was no evidence
that they had planned to spend the night at the apartnent. They
al so did not have a key. The court held that the defendants were
not overni ght guests and did not have a reasonabl e expectation of
privacy in the apartnent.

In Lewis v. United States, 594 A.2d 542 (D.C. 1991), the sane
court held that a party guest who had arrived at an apartnent
during the course of the night, and was asleep in a bedroom when
police arrived at 2:00 p.m the next afternoon, did not have
standi ng. The guest did not produce any evidence that he had been
invited by the renter to stay overnight, or had attended the party
with the plan to do so.

I N United States v. McNeal, 955 F. 2d 1067 (6th G r. 1992), the
Sixth Grcuit Court of Appeals held that a defendant found hiding
in an apartnent during a police search did not have a reasonabl e

expectation of privacy in the prem ses. Al though the defendant was
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there at the invitation of the renter, he had no clothes or
t oot hbrush or any ot her bel ongi ngs on the prenises from which one
could infer that he had intended to spend the night on the evening
of the search, and he had never spent the night there before. The
court found that he was but a casual, transient visitor.

INn Rankin v State, 57 Ark. App. 125 (1997), the Arkansas Court
of Appeal s hel d that a defendant who frequently stayed overni ght at
his girlfriend s apartnment and left prescriptions and nedicine
bottles there did not have a reasonabl e expectation of privacy in
the apartnment when he was not an overni ght guest when the search
occurred. In fact, the defendant was not inside the apartnent when
t he search was conducted. There was no evi dence that he maintai ned
control over the apartnent. Simlarly, in State v. Cortis, 237
Neb. 97 (1991), the Suprene Court of Nebraska held that a guest who
had stayed overnight “[a] couple tinmes” at his girlfriend s
apartnent, but had not done so for two or three weeks and was not
present in the apartnent when the search took place, did not have
a reasonabl e expectation of privacy in the apartnent.

In cases in which courts have found that an occasional
over ni ght guest had Fourth Amendnent standing, there were facts,
not present in this case, tying the guest to the prem ses: for
exanpl e, the guest’s having | eft personal effects in the apartnent;
possessi ng a key; or having perm ssion fromthe renter toinvite or

exclude others. See, e.g., United States v. Fields, 113 F.3d 313,
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317-21 (2d. Gr. 1997) (guest who could and did bring guests to the
residence, with whom he drank beer and watched television,
possessed a key, had used the prem ses 40 to 50 tines, and could
conme and go even in the householder’s absence had a legitimte
expectation of privacy in the residence); United States v. Pollard,
215 F.3d 643, 647-48 (6th Cr. 2000) (guest who |eft personal
bel ongings in the hone where he occasionally spent the night,
sonmetines ate neals with the famly during his visits, and was
allowed to stay even if the residents were not present had a
| egiti mate expectation of privacy in the hone); State v. Lovig, 675
N. W2d 557, 564 (1owa 2004) (guest who stayed overni ght on average
of three nights a week, was frequently at the apartnent to babysit,
and left personal effects at the apartnment had a legitimte
expectation of privacy in the prem ses).

Returning to the case at bar, under the totality of the
ci rcunst ances test, and accepting the non-clearly erroneous factual
findings of the notion court, the appellant did not have a
reasonabl e expectation of privacy in Dean’s apartment when the
police searched it and retrieved the handgun. The appel | ant
someti mes was an overni ght guest of Dean, but there was no evi dence
that he was visiting her on the night of October 10, 2002, or that
he intended to spend that night in her apartnent. Beyond t he
hi story of the appellant’s spending the night with Dean “fromtine

totime,” there was no evi dence connecting himto the prem ses from
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whi ch one reasonably could infer that he would have had a
subj ective expectation of privacy there. He did not have a key; he
had no personal effects at the prem ses; and there was no evi dence
that he had been given perm ssion to invite or exclude guests.

Mor eover, the surroundi ng circunstances were not such as to
allow an objectively reasonable expectation of privacy. The
appellant’s encounter with the police began on the street, in a
public place; and his conduct — brandi shing a handgun — gave the
pol i ce probable cause to think that a crinme had been commtted in
their presence, and on that basis to arrest the appellant. The
appel l ant entered 54 West Tal bot Street to flee the police, and the
police therefore had a right to enter the building to effectuate
the arrest. United States v. Santana, 427 U.S. 38, 42-43 (1967);
United States v. Jones, 204 F.3d 541, 543 (4th G r. 2000). The
appellant’s “visit” to Dean’s apartnment was nonmentary and, as the
police correctly surm sed, nerely for the purpose of disposing of
t he handgun, i.e., an item of evi dence.

The appellant’s status as an occasional overnight guest of
Dean who did not have the present status of an overni ght guest and
entered Dean’s apartnent in the course of fleeing fromthe police,
to deposit evidence, did not give him an objectively reasonable
expectation of privacy in Dean’s apartnent: that is, one that
society is willing to recogni ze. Accordingly, he did not have

standi ng to chal | enge the adm ssi on of the handgun i nto evi dence on
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Fourth Amendnment grounds, and the court properly denied his

suppressi on notion.

II.

The appellant's felon-in-possession conviction was under
Article 27, section 445(d)(1)(ii), which proscribes possession of
a regulated firearmby a person who "[h]as been convicted of
[alny violation classified as a felony in this State."? The
appel lant’ s prior CDS distribution conviction underlay his section
445(d) (1) (ii) conviction. The court sentenced t he appel | ant, under
section 449(e), to five years' i nprisonnment, wthout the
possibility of parole. That statute states, in pertinent part:

A person who was previously convicted of a crinme of

violence as defined in 8 441(e) of this article or

convicted of a violation of 8 286 or § 286A of this
article, and whois inillegal possession of a firearmas

defined in 8 445(d)(1)(i) and (ii). . ., is guilty of a

fel ony and upon conviction shall be inprisoned for not

| ess than 5 years, no part of which nay be suspended and

t he person may not be eligible for parole.

Section 445(d)(1) (i) proscribes the possession of a regulated
firearmby a person who has been convicted of a crine of violence.

The appel | ant contends that his sentence under section 449(e)

for the felon-in-possession conviction nust be vacated, for two

reasons.

2Ef fective Cctober 1, 2003, the statutory provi sions governing
the sale, transfer, and possession of regulated firearns were
repeal ed and recodified. Article 27, section 445(d)(21)(ii) is now
codified in section 5-133(c)(1)(ii) of the Public Safety Article.
Article 27, section 449(e) is now codified in section 5-133(c)(2)
of the Public Safety Article.
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First, he argues that, under the plain |anguage of section
449(e), the mandatory mninmum five years w thout suspension or
eligibility for parole sentence applies only when a person has been
convicted of possessing a regulated firearm when previously
convicted of a crime of violence and a felony (sections
445(d) (1) (i) and (ii)); and here, his previous CDS distribution
conviction, while a felony, was not a crine of violence. The
appel l ant acknowl edges that this Court recently addressed and
rejected that argunment in Stanley v. State, 157 M. App. 363
(2004) . For the reasons explained in the majority opinion in
Stanley, it was not necessary that the appellant previously have
been convicted of a crine of violence, in addition to his CDS
distribution felony, for the mandatory m ni num penalty in section
449(e) to apply.

Second, the appellant argues that, under the rule of lenity,
he shoul d not have been sentenced under section 449(e) because, on
the date of the crime, in addition to section 445(d)(1)(ii),
section 5-622 of the Crimnal Law Article also prohibited the
possession of a regulated firearmby a person previously convicted
of a drug-related felony; but section 5-622 authorized a |ess

severe penalty than the penalty under section 449(e).?

3The statutory provisions governing Controlled Dangerous
Substances and Firearm Crinmes were contained in Ml. Code Article
27, section 291A until Cctober 1, 2002, when they were repeal ed and
reenact ed wi t hout substantive change as CL section 5-622.
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CL section 5-622 appears in the Controlled Dangerous
Subst ances, Prescriptions, and OQher Substances title of the
Crimnal Lawarticle and provides, in relevant part, at subsections
(b) and (c):

A person may not possess, own, carry, or transport a

[regul ated] firearmif that person has been convicted of:

(1) a felony under this title . . . . A person who

violates this section is quilty of a felony and on

conviction is subject to inprisonnent not exceeding 5

years or a fine not exceeding $10, 000 or both.

The appel |l ant mai ntai ns that, because he coul d have been convi cted
under CL section 5-622 for the sanme conduct for which he was
convi cted under section 445(d)(1)(ii) of Article 27, and a
conviction under CL section 5-622 would have carried a prison
sentence of no nore than five years, without a non-eligibility for
suspensi on or parole requirenent, under the “rule of lenity,” he
coul d not be sentenced to the mandatory m ninumfive years w t hout
suspension or non-eligibility for parole under section 449(e).
Rat her, his sentence could be no nore than that authorized under CL

section 5-622.

The rule of lenity is a principle of statutory construction

providing, in its nost general application, that, in cases of
anbiguity, doubts shall be resolved in favor of crimna
def endant s. Gargliano v. State, 334 M. 428, 437 (1994). It

frequently is applied in the context of nerger of offenses for
sent enci ng purposes, when the defendant has been convicted of two

of fenses (either both statutory or one statutory and one a
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derivative of common law) that do not nerge under the required
evi dence test, but there is “‘doubt or anbiguity as to whether the
| egi slature intended that there be multiple punishnments for the
sane act or transaction[.]’” Holbrook v. State, 364 Ml. 354, 373
(2001) (quoting williams v. State, 323 M. 312, 321 (1991)
(quoting white v. State, 318 M. 740, 744 (1990) (internal
guotation marks omtted) (quoting Simpson v. United States, 435
U.S. 6, 15 (1978) (quoting Bell v. United States, 349 U.S. 81, 84
(1955)))) (citing Monoker v. State, 321 Ml. 214, 223 (1990)).

The purpose of the rule of lenity is to prohibit a court from
““interpret[ing] a . . . crimnal statute so as to increase the
penalty that it places on an individual when such an interpretation
can be based on no nore than a guess as to what [the | egislature]
intended.’” Monoker, supra, 321 Ml. at 222 (internal citations
omtted). Recently, in Melton v. State, 379 MI. 471 (2004), the
Court of Appeals applied the rule of lenity ininterpreting section
449(e). Finding the |anguage of the statute anbiguous as to the
proper unit of prosecution, the Court construed the statute
narrow y, in favor of crimnal defendants, holding that the unit of
prosecution “is the prohibited act of illegal possession of a
firearmand that the statute does not support mnultiple convictions
based on several prior qualifying offenses where there is only a

singl e act of possession.” 379 M. at 486.
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The rule of lenity does not apply when there is no anbiguity
to resolve, however, as the United States Suprenme Court expl ai ned
in United States v. Batchelder, 442 U.S. 114 (1979), a highly
I nstructive case for our purposes. |In Batchelder, the defendant,
a previously-convicted fel on, was convicted of receiving a firearm
ininterstate commerce, under a section of Title IV of the Omi bus
Crinme Control and Safe Streets Act of 1968 (“Omi bus Act”), and was
sentenced to a five-year maxi mumterm aut horized for violation of
that statute. H s conduct also violated a simlar provision of
Title VII of the Omibus Act, violation of which carried a | esser
maxi mum term He argued, inter alia, that, under the rule of
lenity, because his conduct violated both statutes, he only could
be sentenced to t he maxi numpenal ty under the nore | eni ent statute.

The Suprene Court rejected the defendant’s argunent, hol di ng
that, when two statutes proscribe the same conduct and apply
different penalties, the prosecutor has unfettered discretion (if
he i s not discrimnating agai nst any cl ass of defendants) to choose
between the statutes. So long as the provisions “unanbi guously
specify the activity proscribed and the penalties avail abl e upon
conviction,” 442 US. at 123, the rule of lenity has no
application. The Court, through Justice Marshall, stated:

Al though this principle of construction [the rule of

lenity] applies to sentencing as well as substantive

provisions, in the instant case there is no anbiguity to
resol ve. Respondent unquestionably violated § 922(h) and

8 924(a) unquestionably permts five years’ inprisonnent
for such a violation. That 8§ 1202(a) provides different
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penalties for essentially the sane conduct is no

justification for taking liberties wth unequivocal

statutory | anguage. By its express ternms, 8 1202(a)

limts its penalty scheme exclusively to convictions

obt ai ned under that provision. Were, as here, “Congress

conveyed its purpose clearly, . . . we decline to

manuf act ure anbi guity where none exists.” United States

v. Culbert[,] 435 U. S. [371,] 379 [(1978)].
Id. at 121-22 (citations omtted).*

The Batchelder anal ysi s applies by anal ogy to the case at bar.
When the crine was conmtted, the State could have prosecuted the
appel l ant, based on the sane conduct, for violating CL section 6-
522, which was part of the Controlled Dangerous Substances | aws,
enacted by 1991 M. Laws, ch. 613; or for violating section
445(d) (1) (ii), subject to an enhanced penalty under section 449(e),
whi ch was enacted in 2000, as part of the Responsible Gun Safety
Act, 2000 Md. Laws, ch. 2. There is no anbiguity as between these
provi sions, and hence the rule of lenity is not triggered. The

State had di scretion to prosecute the appell ant under the provision

carrying the stiffer penalty.
IIT.
As noted above, in addition to his felon-in-possession

convi ction under section 445(d)(1)(ii), the appellant was convi cted

of violating section 445(d)(1)(iii), which proscribes possessi on of

“The Court further held that the statutory provisions at issue
were not void for vagueness, did not violate equal protection or
due process, and did not inperm ssibly delegate to the executive
branch the |l egislature’s responsibility to fix crimnal penalties.
442 U.S. at 123-26
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a regulated firearm by a person who has been convicted of a
m sdeneanor carrying a statutory penalty of nore than two years.
The appellant's prior m sdeneanor conviction for transporting a
handgun in a vehicle wunderlay his section 445(d)(1)(iii)
conviction.® The court sentenced the appellant to two years'
i mprisonment for this crime, consecutive to the sentence i nposed on
the felon-in-possession conviction.

The appellant’s final contentionis that, under Melton, supra,
379 Md. 471, his conviction and sentence for unl awf ul possessi on of
a regulated firearm by a person previously convicted of a
m sdenmeanor carrying a statutory penalty of nore than two years
nmust be vacated. The State agrees, and so do we.

In the case at bar, there was but a single act of handgun
possessi on by the appellant. For that reason, his conviction and
sentence based on a violation of section 445(d)(1)(iii) nust be

vacat ed.

CONVICTION AND SENTENCE FOR UNLAWFUL
POSSESSION OF A REGULATED FIREARM BY
A PERSON PREVIOUSLY CONVICTED OF A
MISDEMEANOR CARRYING A STATUTORY
PENALTY OF MORE THAN TWO YEARS
VACATED; JUDGMENTS OTHERWISE
AFFIRMED. COSTS TO BE PAID ONE-HALF
BY THE APPELLANT AND ONE-HALF BY THE
MAYOR AND CITY COUNCIL OF BALTIMORE.

SAl t hough the record is not clear on this point, it appears
that the m sdeneanor conviction was under Article 27, section
36B(b), now codified as CL section 4-203.
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For the reasons set forth in ny dissenting opinion in Stanley
v. State, 157 Md. App. 363 (2004), | respectfully dissent to the

hol ding of the Majority as to Issue II.



