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The A, B, C's of Where We Are

This appeal is from a plaintiff's verdict in a Federal
Enpl oyers' Liability Act ("FELA") case. That statenent nay be
self-explanatory to the small handful of practitioners who | abor
regul arly, or even occasionally, in that very specialized vineyard.
One strongly suspects, however, that many who speak of FELA |aw
Wth breezy famliarity are only whistling past the graveyard. To
the nore nodest vast majority of the bar (and the bench), a FELA

case is essentially, if not totally, terra incognita.! For those

suddenly cast ashore on that exotic coast, it may be prudent
before plunging into the interior, to spend a few pages | ooking
about and getting one's bearings.
A A FELA Suit Is a Hybrid

The FELA law is a hybrid. It hovers anbivalently between
wor kers' conpensation |aw and the common |aw tort of negligence.

It is neither, but it partakes of characteristics of both.

!Si nce the Suprenme Court in Davis v. Baltinore & Chio Railroad
Co., 379 U.S. 671, 85 S. C. 636, 13 L. Ed. 2d 594 (1965), reversed
Baltinmore & Ohio Railroad Co. v. Davis, 235 Md. 568, 202 A 2d 348
(1964), on the issue of the sufficiency of the evidence of
negli gence to take a FELA case to the jury, only a scant handful of
reported Maryl and deci sions have even nentioned the FELA. Al nost
every one of those, noreover, has only had to deal with the FELA in
the nost oblique and passing of ways.

Most recently, Haischer v. CSX Transportation, Inc., 381 M.
119, 848 A 2d 620 (2004), affirmed in part and reversed in part the
decision of this Court in CSX Transportation, Inc. v. Haischer, 151
Md. App. 147, 824 A 2d 966 (2003). The primary issue in that case,
however, was the applicability of the collateral source rule, to
bar the adm ssibility of evidence, on the issue of danages, that
the plaintiff was receiving pension benefits fromthe railroad.




-2-

The FELA was, fromits birth, a narrow solution to a narrow
problem The cause of action is very restrictive in its coverage,
in terms of both defendants and plaintiffs. The only possible
defendants are railroads engaged in interstate comerce. The only
possible plaintiffs are the enployees of those railroads who are
injured on the job. The very title of the | aw, Federal Enpl oyers
Liability Act, is confusingly overbroad. As Reginald Parker, "FELA

or Uniform Conpensation for All Wrkers," 18 Law and Cont enporary

Problens (Duke University School of Law, 1953) (hereinafter
"Parker") 208 n.3, pointed out:

The title of the FELA is nisleading. It is not a
"federal enployer" law but a [federal] |aw pertaining to
enployers; and it does not pertain to "enployers" as
such, either, because it nmerely applies to railroads.

(Enphasi s supplied).

The approach taken by Congress in 1906 and 1908 was, by
today's standards, strangely ad hoc, restricting the renedy to
rail road workers alone. In 1920, the Congress was simlarly ad hoc
in passing the Jones Act, now codified as 46 U S. C. 88 688 et.
seq., which gave to seanen in interstate comerce the sanme rights

given to railroad enployees by the FELA Kernan v. Anerican

Dredging Co., 355 U. S. 426, 429-33, 78 S. C. 394, 2 L. Ed. 2d 382

(1958). Oher long distance transportati on enpl oyees, apparently
because they were later to cone onto the field, such as airline
enpl oyees and interstate bus |ine enpl oyees were | eft uncovered by

the FELA or the Jones Act or any simlar act. Even railway express
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enpl oyees and Pul | man car porters, for reasons largely lost in the

m sts, were not covered. VWlls Fargo & Co. v. Taylor, 254 U S.

175, 41 S. C. 93, 65 L Ed. 205 (1920); Robinson v. Baltinore &

ORR Co., 237 U S. 84, 35 S. (. 491, 59 L. Ed. 849 (1915). The
FELA is, indeed, narrowin its focus.

The two-decade-long reform novenent that culmnated in the
passage by Congress of the first FELA in 1906 was concerned with a
type of social problemthat, in the imedi ately ensuing decades,
began to be addressed, at both state and federal |evels, by the
passage of workers' conpensation |laws. In 1906, however, workers'
conpensati on was not yet arealistically viable option. Parker, at
215, has expl ai ned:

To leave injured railway workers to state worknen's

conpensation ... was not possible in 1906 and 1908 when

but few states had worknen's conpensation | aws, whose
constitutional validity was consi dered dubi ous.

(Enphasi s supplied).

By contrast, Congress was already |ooking favorably on
wor kers' conpensation |aws by 1916, when it passed the Federal
Enpl oyees' Conpensation Act, 5 U.S.C. 88 751 et seq., and by 1927,
when it passed the Longshorenen's and Harbor Wrkers' Conpensation
Act, 33 U.S.C. 88 901 et seq., as bona fide workers' conpensation

st at ut es. See Cal beck v. Travelers lnsurance Co., 370 U. S. 114,

117-22, 82 S. Ct. 1196, 8 L. Ed. 2d 368 (1962); Stanley v. Western

Maryland Ry. Co., 301 Md. 204, 207-08, 482 A 2d 881 (1984).
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The i nmpetus for the FELA was that throughout the 1870's, 80's,
and 90's, thousands of railroad workers were being killed and tens
of thousands were being nmainmed annually in what canme to be
i ncreasingly seen as a national tragedy, if not a national scandal.

I n concurrence in Wl kerson v. McCarthy, 336 U.S. 53, 68, 69 S. Ct.

413, 93 L. Ed. 497 (1949), Justice Dougl as paraphrased President
Theodore Roosevelt, a staunch and early chanpion of the FELA in
declaring that a national |aw was needed that "was designed to put
on the railroad i ndustry sone of the cost for the | egs, eyes, arns,

and lives which it consuned in its operations.” In Consolidated

Rail Corporation v. Gottshall, 512 U S. 532, 542, 114 S. C. 2396,

129 L. Ed. 2d 427 (1994), the Supreme Court referred to the FELA s
ener gi zi ng purpose:

Cogni zant of the physical dangers of railroading that
resulted in the death or mai mi ng of thousands of workers
every year, Congress crafted a federal renedy that
shifted part of the "' hunman overhead' " of doi ng business
fromenpl oyees to their enployers.

(Enmphasi s supplied).

Justice Brennan, in Kernan v. Anerican Dredgi ng Co., supra,

355 U. S. at 431-32, described the FELA as a recognition that the
railroad industry was better able to shoulder the cost of
i ndustrial injuries and deaths than were injured workers or their
famlies:
[I]t came to be recogni zed that, whatever the rights and
duties anpbng persons generally, the industrial enployer

had a special responsibility toward his workers, who were
daily exposed to the risks of the business and who were
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| argely helpless to provide adequately for their own
safety. Therefore, as industry and commerce becane
sufficiently strong to bear the burden, the law, the
reflection of an evolving public policy, cane to favor
conpensation of enployees and their dependents for the
| osses occasioned by the inevitable deaths and injuries
of industrial enploynment, thus shifting to industry the
"human over head" of doi ng business. For nost industries
t hi s change has been enbodied in Wrknmen's Conpensati on
Acts. In the railroad and shipping i ndustries, however,
the FELA and Jones Act provide the framework for
determining liability for industrial accidents.

(Enphasi s supplied).

Thus, although the FELA is not a workers' conpensation act,
the social forces that produced it and the generating spirit that
drives it resonate with the |anguage and phil osophy of workers
conpensati on principles.

B. The Enactment, and Reenactment, of the FELA

Twenty years of | abor agitation and social reform cheered on
by the bully trunpeting of the sitting president, created the
hydraul ic groundswel|l that produced the first FELA in 1906. | t
subj ected railroads to suits by injured enployees. In January of

1908, however, the Suprenme Court, in Howard v. lllinois Centra

RR, 207 US 463, 28 S. C. 141, 52 L. Ed. 297 (1908), struck
down the act as unconstitutional for not havi ng adequately confined
the law to situations inplicating interstate commerce. Congress,
urged on by President Roosevelt, responded within three nonths by
reenacting the FELA, now adequately confined to interstate

conmer ce.



-6-

The reenact ed FELA of 1908 is now codi fied as 45 United States

Code Annotated, 88 51 through 60. The heart of the act is spelled

out by 8 51, which provides in pertinent part:

Every common carrier by railroad while engaging in
commerce between any of the several States ... shall be
|iable in damages to any person suffering injury while he
is enployed by such carrier in such comerce, or, in case
of the death of such enployee, to his or her persona
representative ... for such injury or death resulting in
whole or in part from the negligence of any of the
of ficers, agents, or enployees of such carrier, or by
reason of any defect or insufficiency, due to its
negligence, inits cars, engines, appliances, nachinery,
track, roadbed, works, Dboats, wharves, or other
equi pnent .

(Enphasi s supplied).

A FELA claim nmay be brought in state or federal court.

US.C 8 56 provides, in pertinent part:

St.

The jurisdiction of the courts of the United States under
this chapter shall be concurrent with that of the courts
of the several States.

411,

45

Loui s Sout hwestern Railway Conpany v. Dickerson, 470 U. S. 409,

105 S. C. 1347, 84 L. Ed. 2d 303 (1985), further provides:

As a general matter, FELA cases adjudicated in state
courts are subject to state procedural rules, but the
substantive | aw governing themis federal

Dan B. Dobbs, 1 The Law of Torts (2001), 312, briefly

descri bes t he FELA:

The FELA creates a federal claimon behalf of railroad
workers injured on the job. The statute abolishes the
def enses of contri butory negligence and assuned ri sk and
is interpreted to inpose a liberal view of fault and
causation that makes recovery relatively easy. Wre
there no such statutes, the railroad enployees would
ordinarily be limted to state tort law clains or
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wor kers' conpensation paynents for on the job injury or
woul d be subject to defenses |i ke contri butory negligence
and assuned risk. Al though FELA cases are stil
negli gence cases in the sense that negligence is an
i ssue, sonme of the rules of conduct and litigation are
different.

(Enmphasi s supplied).
C. The FELA Is Not a Workers' Compensation Law

Because the FELA does not inpose on the railroads tort
liability for injuries inflicted on the public generally, but is
confined to liability for injuries suffered by enployees in the
course of their enploynent, it bears a strong resenblance to
wor kers' conpensation | aws. It is not such, however. In

Consolidated Rail Corporation v. Gottshall, supra, 512 U.S. at

543, the Suprene Court nade that very clear

That FELA is to be liberally construed, however,
does not nmean that it is a workers' conpensati on statute.
We have insisted that FELA "does not nake the enpl oyer
the i nsurer of the safety of his enpl oyees while they are
on duty. The basis of his liability is his negligence,
not the fact that injuries occur.”

(Enmphasi s supplied).
John M Ennis, "An Analysis of Judicial Interpretation and
Application of Certain Aspects of the Federal Enployers Liability

Act," 18 Law and Contenporary Problens (Duke University School of

Law, 1953) (hereinafter "Ennis"), 350, simlarly observed:

The first thing that shoul d be enphasi zed about the
Federal Enployers' Liability Act isthat it is not in the
nature of a worknen's conpensation law, but is in fact a
special federal negligence |aw which gives the right to
nost of the enployees of the railroads to bring a
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negl i gence action against their enployer for persona
injuries suffered while on the job.

(Enphasi s supplied).

For railroad enployees, there are both advantages and
di sadvant ages to being covered, in ternms of industrial injuries or
occupati onal di seases, by sonething other than workers
conpensation | aw. On the downside, it is, to be sure, nore
difficult to establish a provable claim Ennis, at 350, points

out:

[1]1f there are no facts which indicated negligence on the
part of the railroad, the enpl oyee has no right under the
Act which can be successfully prosecuted. There are
situations where a man is injured through no apparent
fault of his own and yet there cannot be shown any
negl i gence on the part of the carrier. Such an injured
railroad enployee is indeed unfortunate because he does
not have recourse to any state worknmen's conpensation | aw
and there is no federal conpensation lawto cover him so
that he is in the position of having no remedy in any
formfor his injuries and damages, and if he is killed
his wdow is in a sad situation legally as well as
personal | y.

(Enphasi s supplied).

On the upside, the courts look with favor on FELA suits and
the rewards for a successful plaintiff are invariably higher than
woul d be the case with a workers' conpensation award. Parker, at
210, observes:

This node of legislation has created a friendly
at nosphere toward i njured rail road workers i nthe courts,
both state and federal. ... Verdicts are high, probably
hi gher than they would be in ordinary tort suits for
simlar injuries. And it need not be enphasized that,
stripped of their nobst powerful comon-|law defenses,
particularly contributory negligence and assunption of
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ri sk, the defendant railroads under the FELA have | ess of
a_ chance to prevail than ordinary defendants in
neqgl i gence suits.

(Enmphasis supplied). 1In the present case, for instance, the jury
award to the plaintiff was for $1,500, 000. Not many workers'
conpensation awards would ever reach that figure for an
osteoarthritic |eft knee.
D. A FELA Suit For Negligence Is Not the Common Law Tort of Negligence

A FELA suit can be successfully pursued by an enpl oyee only if
there is proof of sonme negligence on the part of the railroad.

Ellis v. Union Pacific R Co., 329 U.S. 649, 653, 67 S. C. 598, 91

L. Ed. 572 (1947), is very clear:

The Act does not nmake the enpl oyer the insurer of
the safety of his enployees while they are on duty. The
basis of his liability is his negligence, not the fact
that injuries occur. And that negligence nmust be "in
whole or in part" the cause of the injury.

(Enphasi s supplied).
The negligence that nust be shown in a FELA action, however,
is but a pale reflection of common | aw negligence. As was pointed

out by the Suprene Court in Rogers v. Mssouri Pacific Railroad

Co., 352 U. S 500, 509-10, 77 S. C. 443, 1 L. Ed. 2d 493 (1957),
"the special features of this statutory negligence action ... nake
it significantly different fromthe ordi nary comon | aw negli gence
action.” As Parker explains, at 208-09, the FELA was a statute
that nodified the tort lawin the case of arailroad' s duty to its

enpl oyees.
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[I]t is a statute nodifying the duties under tort | aw of
railroads toward their enployees. Under the common | aw
of torts, the master is l|liable to his servants for
negl i gence, particularly in providing themwith a safe
place to work as well as with safe tools, and has a duty
to help themwhen in peril. These duties, however, are
or at least were subject to considerable restrictions,
whi ch nade the | ot of the worker in commpn-| aw countries
somewhat | ess desirable than that of his brethren under

the civil law. Hi s negligence suit against the enpl oyer
is or was open to the defense of his contributory
negl i gence, which was not hard to adduce; after all, it

can nearly always be said that with greater care the
enpl oyee could have avoided an accident that occurred
under circunmstances over which he was likely to have
greater control than his naster. And if he was not
contributorily negligent, the easily proved fact that he
had "assuned” the risks of his enploynent stood up as
anot her defense against his claim Furthernore, even if
the servant had neither carelessly contributed to nor
assuned t he dangers that brought about his accident, the
fault of a fellow servant could be wused under a
particularly harsh doctrine in order to defeat the tort
action.

The FELA, as anended, has done away with t he def ense
of contributory negligence as we know it and replaced it
by conparative negligence of maritime and European civil
| aw, which works nmerely in mtigation of damages. |t has
conpletely abolished the fell ow servant doctrine, which
nmeans that respondeat superior is applicable and the
railroad is |liable regardl ess of who within the scope of
his railroad enpl oynent caused the accident. Assunption
of risk is no longer a defense, not even in mtigation of

damages.

(Enmphasi s supplied).
1. Negligence Is a Substantive and Federal Question

Uie v. Thonpson, 337 U S. 163, 174, 69 S. Ct. 1018, 93 L. Ed.

1282 (1949), squarely held that the existence of negligence under
the FELA is a question of federal |aw and not of state |aw

What constitutes negligence for the statute's purposesis
a federal question, not varying in accordance with the
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differing conceptions of negligence applicable under

state and local l|aws for other purposes. Feder al
decisional law fornulating and applying the concept
governs.

(Enmphasi s supplied).

2. Elimination of Contributory Negligence As a Defense;
Elimination of the "Fellow Servant” Defense

As early as 1908, the FELA elim nated contributory negligence
as a bar to a finding of liability. Section 53 of the act
provi des, in pertinent part.

In all actions on and after April 22, 1908 brought
agai nst any such comon carrier by railroad under or by
virtue of any of the provisions of this chapter to
recover damages for personal injuries to an enpl oyee, or
where such injuries have resulted in his death, the fact
that the enployee may have been quilty of contributory
negli gence shall not bar a recovery.

(Enmphasi s supplied). The original act also "abolished the

enployer's 'fellow servant' def ense.” Consolidated Rail

Corporation v. Gottshall, supra, 512 U S. at 560 n. 2.

3. Elimination of Assumption of Risk As a Defense
A nunber of Congressional amendnents nmade the FELA even nore
plaintiff-friendly in 1939. Anong themwas the elimnation of the
def ense of assunption of risk. Section 54 of the Act now provi des,
in pertinent part:

I n any action brought agai nst any conmon carri er under or
by virtue of any of the provisions of this chapter to
recover damages for injuries to, or the death of, any of
its enpl oyees, such enployee shall not be held to have
assuned the risks of his enploynent in any case where
such injury or death resulted in whole or in part from
the negligence of any of the officers, agents, or
enpl oyees of such carrier.
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(Enphasis supplied). Tiller v. Atlantic Coast Line R Co., 318

US 54, 58, 63 S. C. 444, 87 L. Ed. 610 (1943), added an
exclamation point to the 1939 anendnent:

W hold that every vestige of the doctrine of
assunption of risk was obliterated fromthe Iaw by the
1939 Anendnent, and that Congress, by abolishing the
def ense of assunption of risk in that statute, did not
mean to | eave open the identical defense for the naster
by changing its nane to "non-negligence."

(Enmphasi s supplied).
4. Watering Down the Proof of Negligence

Yet another strongly plaintiff-friendly departure of the FELA
from conmon | aw negligence actions is that if the railroad is
guilty of any violation of the Safety Appliance Acts, 45 U. S.C. 88§
1 et seq., or the Boiler Inspection Act, 45 U S.C. 88 22 et seq.,
that contributes in any way to the injury, the enployee is relieved
of any further burden of proving negligence on the part of the
rail road. The enpl oyee has the benefit of "the | egislative intent
totreat a violation of the safety appliance act as ' negligence, ' --

what is sonetines called negligence per se." Ulie v. Thonpson

supra, 337 U.S. at 189. As Uie v. Thonpson further expl ai ned:

[T]he Safety Appliance Acts, together with the Boiler
I nspection Act, are substantively if not in form
anmendnents to the Federal Enployers' Liability Act. They
di spense, for the purposes of enployees' suits, with the
necessity of proving that violations of the safety
statutes constitute negligence; and nmaki ng proof of such
violations is effective to show negligence as a matter
of law. ... [T]he Boiler Inspection and Safety Appliance
Acts cannot be regarded as statutes wholly separate from
and i ndependent of the Federal Enployers' Liability Act.
They are rather supplenental to it, having the purpose
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and effect of facilitating enployee recovery, not of
restricting such recovery or neking it inpossible.

337 U.S. at 189 (enphasis supplied).
When the basis for the FELA liability is a violation of the
Boi | er I nspection Act or the Safety Appliance Acts, nothing nore in

the way of negligence need be shown. Lilly v. Gand Trunk WR R

Co., 317 U S. 481, 485-86, 63 S. C. 347, 87 L. Ed. 411 (1943),
expl ai ned:

Negligence is not the basis for liability under the
Act. Instead it "inposes upon the carrier an absolute
and continuing duty to maintain the |oconotive, and al
parts and appurtenances thereof, in proper condition, and
safe to operate in active service w thout unnecessary
peril tolife or linb."

* * %

The Act ... is to be liberally construed in the
light of its prine purpose, the protection of enployees
and others by requiring the use of safe equi pnent.

(Enmphasi s supplied). And see Haischer v. CSX Transportation, Inc.,

381 Md. 119, 125-28, 848 A 2d 620 (2004); CSX Transportation, Inc.

v. Haischer, 151 Mi. App. 147, 154-56, 824 A. 2d 966 (2003).

Par ker, at 209, has characterized the i npact of this departure
from what woul d ot herwi se be the probl em of proving negligence:

Finally, the Safety Appliance Acts as i nterpreted by
the courts have established the rule that any violation
of these acts, or of any regulation issued thereunder,
| nposes absolute liability on the railroad. The problem
of negligence may not be raised and it is error to charge
the jury with the question in safety appliance cases.
The scope of this rule is very far-reaching and at tines
bring the FELA into the close vicinity of an insurance
law or, in other words, of worknen's conpensation. Once
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the failure to work properly of a safety appliance ... is
shown there renmains only the question of causation.

(Enmphasi s supplied).

Kernan v. Anerican Dredging Co., supra, also observed.

[Lliability was created without regard to negligence
under the line of decisions of this Court in actions
under the FELA based upon viol ati ons of either the Safety
Appliance Acts or the Boiler Inspection Act.

355 U. S. at 430 (enphasis supplied).
Aviolation of a statutory duty, noreover, is interpreted nore
liberally in favor of the plaintiff in a FELA action than woul d be

the case under traditional tort | aw Kernan v. Anmerican Dredqgi ng

Co., supra, outlines this difference:

The tort doctrine inposes liability for violation of a
statutory duty only where the injury is one which the
statute was designed to prevent. However, this Court has
repeatedly refused to apply such a limting doctrine in
FELA cases.

355 U. S. at 432 (enphasis supplied).
5. Watering Down the Proof of Causation
Quite aside fromthe wateri ng down of the proof of negligence,
t he FELA al so involves a significant watering dowm of the proof of

causation. In Rogers v. Mssouri Pacific Railroad Co., 352 US

500, 506, 77 S. C. 443, 1 L. Ed. 2d 493 (1957), the Suprene Court
was very clear

[T]he test of a jury case is sinply whether the proofs
justify wth reason the conclusion that enployer
negligence played any part, even the slightest, in
producing the injury or death for which damages are
sought. |t does not matter that, fromthe evidence, the
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jury may also with reason, on grounds of probability,
attribute the result to other causes.

(Enphasi s supplied).

In Consolidated Rail Corp. v. Gottshall, supra, the Suprene

Court reaffirned:

W have liberally construed FELA to further
Congress' renedial goal. [Al relaxed standard of
causation applies under FELA. W stated that "[u]nder
this statute the test of a jury case is sinply whether
the proofs justify wth reason the conclusion that
enpl oyer negligence played any part, even the slightest,
in producing the injury or death for which danmages are
sought .

512 U. S. at 543 (enphasis supplied).
Ennis, at 351, also speaks to this [owering of the bar as the
plaintiff undertakes to prove causati on.

[T]he railroad is responsible and shall be liable in
damages for injuries or death resulting in whole or in
part from the negligence of any of its agents or
insufficiency inits equipnment, etc. The inportant words
here are "in part." This neans that, while the injured
man' s enployer may be only slightly negligent in a small
part of the entire picture of negligence, neverthel ess,
the carrier is responsible under the Act and can be nade
responsi bl e i n danmages.

(Enmphasi s supplied).
6. The Departure From Tort Law Generally

In Atchison, Topeka and Santa Fe Railway Co. v. Buell, 480

U S. 557, 561, 107 S. C. 1410, 94 L. Ed. 2d 563 (1987), Justice
Stevens underscored the FELA's purpose to nodify the conmmon |aw
tort of negligence by elimnating a nunber of the traditional

def enses.
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In 1906, Congress enacted the FELA to provide a
federal renedy for railroad workers who suffer persona
injuries as a result of the negligence of their enployer
or their fellow enployees. A prinmary purpose of the Act
was to elimnate a nunber of traditional defenses to tort
liability and to facilitate recovery in neritorious
cases. The Act expressly prohibits covered carriers from
adopting any requlation, or entering into any contract,
tolimt their FELA liability.

(Enmphasi s supplied). Consolidated Rail Corp. v. Gottshall, supra,

512 U. S. at 542-43, spoke to the sanme effect:

In order to further FELA s humanitarian purposes,
Congress did away with several commpbn-law tort defenses
t hat had effectively barred recovery by injured workers.
Specifically, the statute abolished the fellow servant
rule, rejected the doctrine of contributory negligence in
favor of that of conparative negligence, and prohibited
enpl oyers from exenpting thenselves from FELA through
contract; a 1939 anendnent abolished the assunption of
ri sk def ense.

(Enmphasi s supplied).
E. The Explanation For FELA's Departure From Common Law Negligence

A cause of action that keeps one foot doggedly rooted in
negligence but stretches alnmost all the way to workers
conpensati on may seem bizarre. The Suprene Court, however, has
expl ai ned how deeper tectonic forces produce, over tine, otherw se

i nexplicable surface shifts. Justice Brennan in Kernan v. Anmerican

Dr edgi ng Co., supra, described the undergirdi ng social and econom c

changes that underl ay the novenent away froma common lawtort with
nunmer ous defenses to a nmere shadow of a tort that eerily resenbles

a workers' conpensation statute. As a recognized, even if
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unspoken, policy, the common |law tort defenses were intended to
protect the enpl oyer.

It istruethat at coomon lawthe liability of the master
to his servant was founded wholly on tort rules of
general applicability and the master was granted the
ef fective def enses of assunption of risk and contributory
negligence. Thislimtedliability derived froma public
policy, designed to give maximum freedom to infant
industrial enterprises, "toinsulate the enployer as nuch
as possible frombearing the ' human overhead' which is an
inevitable part of the cost--to sonmeone--of the doing of
industrialized business."

355 U. S. at 431 (enphasis supplied). See also Tiller v. Atlantic

Coast Line R. Co., supra, 318 U. S. at 59.

Wth the late 19th Century growh in econom c power of the
railroad industry, however, the courts consciously readjusted the
al l ocation of the risks between enpl oyer and enpl oyee.

The courts, in developing the FELA with a view to
adj usting equitably between the worker and his corporate
enployer the risks inherent in the railroad industry,
have plainly rejected many of the refined distinctions
necessary in comon-law tort doctrine for the purpose of
al l ocating risks between persons who are nore nearly on
an equal footing as to financial capacity and ability to
avoi d the hazards invol ved.

355 U. S. at 438 (enphasis supplied).
F. The FELA's Liberal Interpretive Mindset

Because of its m dway position between a conmon |aw action in
negl i gence and a workers' conpensation claim a FELA case calls for
an interpretative approach that is significantly different from

that which ordinarily prevails in a suit for conmon | aw negl i gence.

As early as Jam son v. Encarnacion, 281 U S. 635, 640, 50 S. C.
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440, 74 L. Ed. 1082 (1930), the Supreme Court set out the
I nterpretive guidelines:

The Act is not to be narrowed by refined reasoning. |t

is to be construed liberally to fulfill the purposes for
which it was enacted.

(Enmphasi s supplied).

Uie v. Thonpson, supra, was a case in which the Suprene

Court, without any clear textual predicate, held that the FELA
covered occupational diseases as surely as it covered accidental

physical injuries. Its ratio decidendi was the broad purpose

energi zi ng the FELA.

Consi derations arising fromthe breadth of the statutory
| anguage, the Act's hunmanitarian purposes, its accepted
standard of |iberal construction in order to acconplish
t hose obj ects, the absence of anything in the |l egislative
history indicating a congressional intent to require a
restricted interpretation or expressly to exclude such
occupational disease, and the trend of existing
authorities dealing wth the question, conbi ne to support
this concl usion.

337 U.S. at 180-81 (enphasis supplied). The Court went on to spel
out the attitude with which the FELA nust be viewed:

The | anguage is as broad as could be franmed: "any person
suffering injury while he is enployed"; and "such injury
or death resulting in whole or in part from the
negl i gence of any of the officers, agents, or enployees

of such «carrier"; "by reason of any defect or
insufficiency, due to its negligence, in its cars,
engi nes, appliances," etc. On its face, every injury

suffered by any enpl oyee whil e enpl oyed by reason of the
carrier's negligence was nade conpensable. The wording
was not restrictive as to the enployees covered; the
cause of injury, except that it nust constitute
negligence attributable to the carrier; or the particul ar
kind of injury resulting.
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To read into this all-inclusive wording a restriction as
to the Kkinds of enployees covered, the degree of
negligence required, or the particular sorts of harns
inflicted, would be contradictory to the wording, the
renedi al _and hunani tarian purpose, and the constant and
established course of liberal construction of the Act
followed by this Court.

337 U.S. at 181-82 (enphasis supplied).
Referring to this series of liberal interpretations, Uie v.
Thonpson summari zed:

W think they were made in the spirit the statute
contenplated for its admnistration and application.
That spirit is one not in conformty with inporting nice
distinctions in applying the act's broad and general
ternms or cutting down their full scope by inference or
i nplication.

337 U.S. at 186 (enphasis supplied).

In Kernan v. Anerican Dredging Co., supra, Justice Brennan

reaffirmed the |iberal interpretation that nust be brought to bear
on any FELA case.

Congress saw fit to enact a statute of the nost general
terms .... [l]t is clear that the general congressional
intent was to provide liberal recovery for injured
workers; and it is also clear that Congress intended the
creation of no static renedy, but one which would be
devel oped and enlarged to neet changi ng conditions and
changi ng concepts of industry's duty toward its workers.

355 U. S. at 432 (enphasis supplied).

Justice Brennan further explained the nmechani sm by which the
FELA should continue to evolve in order to provide "conpensation
for injuries to enpl oyees consistent with the changing realities of

enpl oyment in the railroad industry."
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Congress, in 1908, did not crystallize the application of
the Act by enacting specific rules to guide the courts.
Rat her, by using generalized | anqguage, it created only a
franework within which the courts were left to evolve,
much in the nanner of the comon law, a system of
principles providing conpensation for injuries to
enpl oyees consistent with the changing realities of
enploynent in the railroad industry.

355 U. S. at 437 (enphasis supplied).
The drunbeat of |iberal interpretation continued uninterrupted

in Atchi son, Topeka and Santa Fe v. Buell, supra.

We have recogni zed generally that the FELA is a broad
renmedi al statute, and have adopted a "standard of I|i beral
constructioninorder to acconplish [Congress'] objects."”

480 U. S. at 562 (enphasis supplied). Mst recently, Consolidated

Rail Corporation v. Gottshall, supra, reconfirmed the spirit in

whi ch a FELA case nust be approached.

Rel ying upon "the breadth of the statutory [|anguage,
[and] the Act's humanitarian purposes,” this Court has
accorded the FELA a notably "liberal construction in
order to acconplish [Congress'] objects.”

512 U. S. at 560-61 (Di ssenting opinion of Gnsburg, J.) (enphasis
suppl i ed).

In the wake of this juggernaut of |anguage, consistently
iterated and reiterated over the course of seven and one-half
decades, it is not hard to figure out who wins the ties and who
gets the benefit of the close calls.

The Special Context ofa FELA Case
In any event, the FELA has created a cause of action that, if

not odd, is, at the very least, far fromthe run of the mll. | t
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is unquestionably bipolar. Hopef ul |y, this pre-analysis
reconnai ssance will provide sone sense of the unusual terrain on
which we will be operating, as we turn nowto the FELA case before
us.

The Present Case

The appel l ee, Donald MIler, filed suit agai nst the appel | ant,
CSX Transportation, Inc., inthe Crcuit Court for Baltinore City,
alleging a violation of the Federal Enployers' Liability Act
("FELA"). CSXis arailroad. MIller was for 24 years an enpl oyee
of that railroad. He sought recovery for bilateral osteoarthritis
of the knees caused by cunul ative trauma occurring over the period
of his enploynment with CSX. After a six-day trial, presided over
by Judge Alfred Nance, the jury returned a verdict in favor of
MIler for $1,500, 000.

On appeal, CSX raises four major issues, with a variety of
sub-issues. The major questions are:

1. Whet her Judge Nance erroneously failed to grant

CSX's motion for summary judgnent on the limtations

issue, to wit, whether MIIler knew or should have known

of his injury by August 13, 19987

2. VWhether Mller's FELA claim was pre-enpted by

federal regulations contained in the Federal Railroad

Safety Act?

3. Whet her MIller presented legally sufficient

evi dence, quantitatively and qualitatively, to prove that

CSX was negligent and that that negligence caused
Mller's injury?
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4. As a gratuitous contention that we have added,
Whet her Judge Nance erroneously permtted three expert
W t nesses to offer expert opinions?, and
5. Whet her Judge Nance erroneously admitted evi dence of

yard conditions, conplaints, and injuries at other CSX
| ocations outside of Baltinore?

"Workin' on de Railroad"

MIller, who turned 54 years of age during the course of the
trial, had been working on the railroad, not only "all de lib |ong
day," but since shortly after he was rel eased fromm litary service
at twenty years of age. He went to work for CSX (or its
predecessor) in 1969, first as a signalman and then as a nenber of
a track gang. All parties agree, however, that it is only his
enpl oynment after 1978 that has pertinence to this case.

It was in 1978 that MIller went into what he described as
“train service." From 1978 through 1984, MIler worked primrily
as a road conductor. That job required him"to nove trains from
point Ato point B on the mainline." If a train were going from
Baltinore to Phil adel phia, for instance, it would stop at various
places to pick up and to drop off railcars at various businesses
and i ndustries along the route. MIler was heavily involved in the
switching of railcars, as various railcars were either dropped off
fromthe train or added to the train. As a road conductor, Mller
had "to get on and off the train" on a nunber of occasions "for
switches, picking up freight, if we had any energencies." He

esti mated that he wal ked "one or two mles a day" on | arge ball ast
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or "road ballast," defined as stones or rocks of between one inch
and two and one-hal f inches in dianeter.

In 1984, MIler's job changed fromthat of a road conductor to
that of a yard conductor. As a yard conductor, MIler worked from
approxi mately 1984 through 2002 in the five CSX rail yards in the
Baltinmore area. The primary job was that of switching railcars
fromone track to another in order to put together or configure a
proper train that would then nove out on the main line. The work
as a yard conductor entailed four types of physical activity: 1)
wal ki ng between three and five mles a day on ballast; 2) nounting
and di smounti ng both noving and stationary cars between 50 and 100
times a day; 3) squatting to throw 80-pound ball-handl ed swtches
30 to 40 tines a day; and 4) squatting to connect air hoses under
the railcars between 40 and 50 tinmes a day. O particul ar
significance was the fact that in the early 1980's, the surface of
the track wal kways in or near the yards and the entire yards
t hensel ves was switched from small wal king ballast, that is,
ci nders between 3/8" and 1" in dianeter, to large ballast or road
bal | ast .

Miller's Medical History

Mller's work, first as a road conductor and then as a yard
conductor, wultimately took its physical toll. He devel oped
osteoarthritis in both knees and, after a partial Ileft knee

repl acenent surgery, was unable to work at all after Novenber
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of 2002. The overt medical history in this case began on January
20, 1997, when MIler awke with a swollen |left knee. He went to
t he energency room of the Johns Hopkins Bayvi ew Medi cal Center,
where the knee was x-rayed. Mller testified as to the di agnosi s,
treatnent, and aftermath.

Q What nedi cal care were you given?

A. They x-rayed it. They come back out and told

me that | had swelling in there, and they told ne to go

hone and put ice packs onit, andif the swelling got any
worse or _burning in it, cone back to the hospital

Q Did you have any subsequent probl enf
A No, sir.

Q What happened to the swelling?

A [t went away.

Q What happened to the pain?

A [t went away.

Q Did you mss any work?

A No, sir.

(Enmphasi s supplied).
He also testified to earlier pains in his knees, which he
sinply attributed to the agi ng process.

Q Had you ever had a problemlike that before?

A. No, sir.

Q Had you had any pain prior to that in your
knees?

A | thought it was growi ng pains, | nean, getting

old pains, growi ng pains, whatever you call it.
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Q ad Father Tine?
A Yes, sir.
(Enmphasi s supplied).

Fol | owi ng t hat January 20, 1997, visit to Bayview, the nedical
history was silent for three and one-half years. Neither before
that tinme nor during that tinme had MIler mssed a day's work
because of his knees. It was in August of 2000, when MIler was
working at CSX's Curtis Bay yard, that his knee "gave out" as he
was getting ready to throw a switch and he started to fall but
caught hinself. MIller went to his famly doctor, Dr. Deepak Seth,
who gave hima shot of cortisone. MIller returned to work.

Because hi s knee, notw thstandi ng the cortisone, continued to
bother him Mller returned to Dr. Seth, who referred himto an
ort hopedi ¢ specialist, Dr. Douglas Shepard. Dr. Shepard di agnosed
M Il er as having osteoarthritis and, on August 16, 2000, perforned
an arthoscopy on Mller's left knee. After a brief recovery tine,
Mller returned to work and continued to work for the next two
years, mainly on the road instead of in the yard. 1In the latter
part of 2002, MIller returned to Dr. Shepard, who recommended a
partial knee replacenent and referred MIler to Dr. Thomas Wi tten.
Dr. Whitten perfornmed the partial knee replacenent on Decenber 6,
2002. Mller did not return to work after that surgery. Dr.
Robert S. W dneyer, an orthopedic specialist, |ater examned M|l er

and believed that MIler would unquestionably require a full knee
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repl acenent on his | eft knee and was at risk for requiring, at sone
poi nt, a knee replacenent of the right knee.
The FELA Statute of Limitations

CSX contends that Mller's suit was tinme barred under the
applicable statute of limtations. For a FELA suit, 45 U S. C
§ 56 provides:

No action shall be maintained under this chapter unless

commenced within three years fromthe day the cause of

action accrued.
This claimwas filed on August 13, 2001. For accrual purposes, the
critical date, |ooking back three years, was August 13, 1998.
A. Accrual as a Matter of Law and Accrual as a Matter of Fact

There were only three legal possibilities: 1) that the
evidence that MIler had the requisite awareness as of 1998 was so
clear, decisive, and unequivocal that Judge Nance should have
decided the [imtations issue in CSX's favor, as a matter of |aw,
2) that the evidence was so clear, decisive, and unequivocal that
Ml ler |acked the requisite nedical awareness as of 1998 t hat Judge
Nance shoul d have decided the |imtations issue in Mller's favor,
as a matter of law, or 3) that the issue, as is always
statistically nore likely, fell within that 80% bul ge of the bell-
shaped curve where there was sone plausible evidence pointing in
each direction. If that third possibility was the case, the

resolution of the limtations issue was qui ntessentially a matter
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of fact and not a matter of law. W agree with Judge Nance that
this question was, indeed, one of fact for the jury to resolve.
B. An Interpretive Guide

In evaluating limtations in a FELA context, Crisnman v. Qdeco,

Inc., 932 F.2d 413, 416 n.2 (5th Gr. 1991), |ends gui dance.

As for the standard used in evaluating FELA actions ...
the standard is nore lenient than that which applies in
t he ordinary action.

(Enmphasi s supplied).
C. Dramatic Accidents Versus Progressive Injuries

Wth a progressive occupational injury or slowy worsening
occupati onal di sease or condition, such as, e.g., deafness, carpal
tunnel syndrone, silicosis, or, as in this case, osteoarthritis,
t he accrual of a cause of action cannot be precisely pinpointed, as
it easily can with a nore dramatic physical accident. In Uie v.
Thonpson, 337 U.S. 163, 69 S. . 1018, 93 L. Ed. 1282 (1949), the
Suprene Court addressed just such a gradually progressive and
al nost indiscernible decline. In a FELA case where an enpl oyee's
silicosis had been devel opi ng for arguably as | ong as 31 years, the
def endant railroad asserted FELA's three-year statute of
limtations. The Suprene Court rejected the railroad' s

mechani cal analysis of the "accrual" of petitioner's

i njury--whether breath by breath, or at one unrecorded

nonment in the progress of the disease.

337 U.S. at 169. It quoted with approval, id., Associated

Indemnity Corp. v. Industrial Accident Conm ssion, 124 Cal. App.
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378, 381, 12 P.2d 1075, 1076 (1932), as that case distinguished,
for accrual purposes, between a period of tinme and a point of tine.

"It follows that no specific date of contact with the
substance can be charged with being the date of injury,
i nasmuch as the injurious consequences of the exposure
are the product of a period of tine rather than a point
of tinme; consequently, the afflicted enpl oyee can be held
to be 'injured only when the accunul ated effects of the
del et eri ous substance nmnifest thensel ves."

337 U.S. at 170 (enphasis supplied).

D. United States v. Kubrick and the Discovery Rule

In such cases of progressive trauma, the accrual date is
determ ned by applying what has cone to be called "the discovery

rule.” Refined by United States v. Kubrick, 444 U. S. 111, 100 S

Ct. 352, 62 L. Ed. 2d 259 (1979), the discovery rule fixes accrual
at the time the plaintiff first becones aware of both 1) the
exi stence of an injury and 2) the cause of the injury. United

States v. Kubrick, supra, is the accepted authority on the accrual

of a cause of action pursuant to the discovery rule. While Kubrick
agrees that an action does not accrue until a plaintiff has the
necessary awar eness of the nedical situation to know 1) that he has
suffered an injury and 2) the cause of the injury, it further holds
t hat accrual need not abi de an awareness of the | egal inplications
of the injury. A plaintiff, albeit not obliged to discover his
medi cal condition, is charged, once that nedical condition is known
to him to explore its legal inplications within the Iimtations

deadline. The distinction is between ignorance of one's nedical
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condition and ignorance of its legal inplications. The |aw
i ndul ges the first, but not the second.

The best explication of Kubrick is found in Dubose v. Kansas

Gty Southern Railway Co., 729 F.2d 1026, 1029 (5th Gr. 1984).

In the five years prior to Kubrick, a fewcourts expanded
the discovery rule to require that a plaintiff "know the
legal inplications of the facts, as well as the facts
thensel ves, beforethelimtations period ... begin[s] to
run.”

| n Kubrick, the Court di sapproved of and cut back on
the expanded discovery rule. ... The Court reiterated
the Uri e rational e behind the di scovery rul e and approved
its application to cases where the fact of injury may be
unknown or unknowabl e and where the facts of "causation
may be in the control of the putative defendant,
unavail able to the plaintiff or at least very difficult
toobtain.” ... Wile upholding the discovery rule as it
had generally devel oped, the Court refused to extend the
rule so as to defeat the limtations statute's "obvious
pur pose, which is to encourage the pronpt presentation of
clains."

(Enphasi s supplied). Dubose reaffirned that an action has not yet
accrued when "a plaintiff is not aware of and has no reasonabl e
opportunity to discover the critical facts of the injury and its
cause." 729 F.2d at 1030.

Wth respect to the discovery rule, we find the decision of

the Mssouri Court of Appeals in Rogers v. Illinois Central

Rai lroad Co., 833 S.W2d 426, 427-28 (M. 1992), not only highly

per suasi ve but lucidly explanatory.

In FELA occupational disease cases, a "discovery"
rule has evolved. When the specific date of injury
cannot be determ ned because an injury results from
continual exposure to a harnful condition over a period
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of tinme, the cause of action does not accrue until the
injury mani fests itself.

The rule was refined by the United States Suprene
Court in United States v. Kubrick,. Kubrick held that a
plaintiff's claim accrues at the tine that plaintiff
first becones armed with the critical facts of both the
exi stence and the cause of his injury, regardless of
whether plaintiff is then aware that these facts
constitute legal negqgligence. W have held that an
occupati onal disease claimis deened to accrue under FELA
when t he cl ai nreant _becones aware or _has reason to be aware
t hat he has been i njured and i s aware or _has reason to be
aware of the cause of his injury.

(Enphasi s supplied).
That opinion also drew an insightful distinction between the
standards of "could have known" and "shoul d have known.™

The issue of when plaintiff knew or should have known of
his injury and its cause is a question of fact for the

jury.

I n the case of actual know edge, the cause of action
accrues when the character of the condition and its cause
first "c[o]me together"” for the plaintiff. The "should
have known" test is not narrowy confining. The test is
not a "could have known" test. Rather, it requires a
very substanti al common-sense  likelihood that a
reasonably careful person woul d di scover the exi stence of
the injury and its cause.

833 S.W2d at 428 (enphasis supplied).

E. Knowledge of Injury and Knowledge of Cause

In Kubrick, the Suprenme Court made it clear that there are
three areas of know edge that are of critical significance on the
l[imtations issue. They are 1) know edge of the existence of an

injury; 2) know edge of the cause of the injury; and 3) know edge
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of the legal significance of the injury. The Suprenme Court posed
the question before it.

The issue in this case is whether the claim "accrues”
within the neaning of the Act when the plaintiff knows
both the existence and the cause of his injury or at a
|ater tinme when he also knows that the acts inflicting
the injury may constitute nedical mal practice.

444 U. S. at 113 (enphasis supplied). The Court nade it clear that
the accrual of a cause of action does not depend on the third area
of know edge (Il egal significance) but does depend on t he congruence
of the first two (existence of injury and cause of injury).

The injury to the patient in Kubrick was a |oss of hearing.
The cause of the injury was erroneous treatnment with an antibiotic
drug known as neonycin. The | egal significance was that the doctor
who adm ni stered the neonycin m ght have been liable for nedical
mal practi ce. The Suprenme Court hel d that Kubrick's cause of action
accrued in January of 1969 when he had beconme aware of "both his
injury and its cause." 444 U. S. at 120. As of that tine, he had
both 1) been diagnosed with bilateral nerve deafness and 2) been
informed that "it was highly possible that the hearing | oss was the
result of the neomycin treatnent administered at the hospital."
444 U. S. at 114. The Court regularly referred to these threshold
awar enesses in the plural.

It is undisputed in this case that in January 1969
Kubrick was aware of his injury and its probabl e cause.

444 U. S. at 118 (enphasis supplied). The Suprene Court reiterated

that "since he was aware of these essential facts in January 1969, "
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t he cause of action accrued at that tinme and did not need to await
his learning, tw years later, that "the neonycin irrigation
treatment had been inproper.” 444 U S. at 121.

The nedical awareness and the |legal awareness were two
di stinct things subject to two distinct treatnents.

W are unconvinced that for statute of limtations

purposes a plaintiff's ignorance of his legal rights and

his ignorance of the fact of his injury or its cause
shoul d recei ve identical treatnent.

444 U. S. at 122 (enphasis supplied).

For present purposes, the anal ogue to Kubrick's awareness of
deaf ness woul d have been M|l er's awareness of osteoarthritis. The
anal og to Kubrick's awareness that the deaf ness had been caused by
neonyci n woul d have been M|l er's awareness that the osteoarthritis
had been caused by wal king on large ballast. There was, at the
very |east, evidence indicating that MIler was not yet aware of
both of those facts as of August 13, 1998, and arguably was not
aware of either of them

Onthe limtations issue in this case, the critical question
is whether MIller, as of August 13, 1998, knew or shoul d have known
both 1) that he was suffering fromosteoarthritis in one or both of
his knees and 2) that the osteoarthritis was attributable to his
years of pounding the ballast trail. The accrual of the action, on
the other hand, did not depend on his awareness that CSX m ght be

liable in negligence for having laid down that ballast trail.
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F. Two Degrees of Knowledge: "Knew" Versus "Should Have Known"
W can narrow the issue before us to sone extent. Fromthe

litany of "knew or shoul d have known," we can quickly elimnate the
first prong. As to whether there was sone evidence to support the
conclusion that MIler did not actually know he had osteoarthritis
as of January of 1997, the answer is easy. Mller testified that
he did not know. That, ipso facto, was enough to take the question
of actual know edge to the jury. The rest of the evidence on that
sub-i ssue was surpl usage.

The real sub-issue is whether there was any evi dence to permt

a reasonable inference that MIler was NOT in possession of such

knowl edge as to conpel the conclusion that he should have known
that 1) he had osteoarthritis of the knees 2) caused by his on-the-
j ob wal king on | arge ball ast.
G. The Critical Hospital Visit of 1997

Fixing on MIller's state of awareness prior to August 13,
1998, our attention necessarily turns to the circunstances
surrounding his visit to the Bayvi ew Medi cal Center on January 20,
1997. The significance of MIller's 1997 visit to Bayview, of
course, is that it was before the critical accrual frontier
boundary of August 13, 1998. |[If the action had accrued as of that
1997 visit to Bayview, this FELA suit woul d have been ti ne-barr ed.
If, on the other hand, the action did not accrue as of the visit to

Bayview, this suit was tinely filed wthin the three-year
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[imtations period. Nothing of any nedical significance happened
between the two m |l estones of January of 1997 and August of 2000.
| f the accrual of the cause of action did not occur in 1997, then
it did not occur until 2000 and there is no limtations problem
Qur attention, therefore, remains glued on January of 1997.

Mller testified that he went to the emergency roomat Bayvi ew
because he awoke one norning and his left knee was swoll en. A
doctor x-rayed the knee and then cane "back out and told ne that |
had swelling in there, and they told ne to go honme and put ice
packs on it, and if the swelling got any worse or burning in it,
come back to the hospital.” MIller, as directed, went home and put
on an ice pack. The swelling went away; the pain went away; and
MIler went back to work. MIller further testified that he had
never had a problem|ike that before. Watever aches or pains he
had ever felt in his knees, he attributed to the i nexorabl e ravages
of agi ng.

The nmedical record of Mller's visit to Bayview conpletely
corroborated MIller's testinony. The "Hi story and Physical
Fi ndi ngs" recited:

47 years old. Canme to the emergency room conpl ai ni ng of

a painful left knee. Recalls no trauma. Awoke today
with pain and swelling. No history of arthritis.

(Enmphasi s supplied). Bayvi ew s diagnhosis was that MIler had a
"knee strain and knee effusion.”™ The treatnent prescribed was to

use ice and to put an elastic bandage on his knee. Bayview gave
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him a prescription for anti-inflamuatory nmedicine. There was in
the file an x-ray, with a note on the I eft-hand side reading "Left
knee, no fracture and few osteophytes."”
One of the expert wi tnesses on the issue of causation, Dr.
Robert S. Wdneyer, also testified that when he later took a
medi cal history, MIler described his visit to Bayview in 1997.

Q Coul d you tell us what the nedical history was
in relation to the 1997 energency room visit, if you
could, sir?

A. He had not had any previous problens with his
knees before and he just woke up and couldn't nove his
knee because it hurt so bad and it swelled up, so he went
to the enmergency room And he thought he was getting
older, and from what | can gather from the energency
room they just told himhe had a sprain, and he ought to
put the ice and Ace wap on it, and he would be okay.
Then he went back to work.

(Enphasi s supplied). | medi ately after his visit to Bayview,
MIller did go back to work and he did not mss a day's work for the
next three and one-half years.

H. The Unseen X-ray

To be sure, two days after MIller left Bayview, an Xx-ray

report was prepared which recited as its | mpr essi on:
"osteoarthritis.” MIller, however, never saw that report and was
never informed about it. Sternly pressed on cross-exan nation

about the x-ray inpression, MIIler maintained his position that he
t hought his knee problem had satisfactorily resolved itself.

Q What did you understand from your visit to
Bayvi ew Medi cal Center was wong with you?
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A A sprain and fluid on ny knee.

Q Was an x-ray taken?

A To nmy know edge, it was, but | never seen it.

Q Wiy have you never seen the x-ray, M. Mller?

A Because when they released ne, they told ne to
put ice on it, go hone and take aspirin; if | had any

further problens, go to ny famly doctor.

Q But it's true, M. MIller, the you have never
inquired as to what that x-ray showed: is that correct?

A. That's correct. | never had any nore probl ens.

Q Has anybody nade you aware of the contents of
the x-ray?

A. No, they haven't.

(Enmphasi s supplied).

CSX purports to be aghast at Mller's failure to have called
Bayvi ew back and to have insisted on | earning what inpression, if
any, was made of his x-ray. CSX strongly suggests, w thout quite
saying so, that under the "should have known" standard, Ml er
shoul d be charged with the know edge of that inpression. As it
t hen proceeds to pose the accrual issue, CSX, w thout so much as a
"by your leave," treats Mller's state of self-awareness as,
i ndeed, charged with such know edge.

CSX seens to posit, in that regard, sonme sort of intellectual
or professional inperative to chase down the answer to every
pendi ng inquiry. There mght, to be sure, be sone such inperative

churning within the reasonabl e operati ng surgeon, al ways fearful of
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mal practice suits; in the reasonable tort |awer, always |ooking
for an edge at the trial table; or in the reasonable national
security officer, always sensitive to the chance of a Congressi onal
i nvestigation. It is, at the very nobst, no nore than a jury
guestion, however, whether any such psychic i nperative burns in the
breast of the reasonable railroad worker. The reasonable railroad
wor ker, to the extent that he thinks about it at all, m ght well be
content to believe that a satisfactory x-ray result has been
inplicitly folded into the diagnosis, the prescription, and the
presunptively final discharge that Bayvi ew gave him

We are not suggesting that, even had M|l er been informed of
the x-ray inpression, an awareness of osteoarthritis would ipso
facto trigger an awareness that the osteoarthritis had been caused
not by old age, but by years of walking on large or mainline
bal | ast .
I Not a Jury Question At Least, But a Jury Question At Most

Qur review of the evidence satisfies us that there was, at
nost, a jury question as to whether MIller's awareness of the
medi cal situation was such that the cause of action accrued in
January of 1997, to wit, before August 13, 1998. To the extent to
whi ch we m ght harbor any tinge of doubt about the existence of a
genui ne jury question, noreover, our tilt woul d be deci dedly toward
aruling, as a matter of law, in favor of MIler and not toward a

ruling, as a matter of law, in favor of CSX.  \Whether there m ght
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have been a ruling in favor of MIler, as a matter of |aw, however,
is a noot point, for whatever arguably shoul d have been done as a
matter of law was done as a matter of fact. As one of five
distinct issues submitted to it, the jury was asked: "Do you find
by a preponderance of the evidence that the plaintiff, Donald E
MIller, knew or should have known of his degenerative knee
condition on or before August 13, 1998?" The jury answered, "No."

CSX prof esses deep chagrin that Judge Nance did not give nore
significance to the fact that MIller, on his visit to Dr. Shepard
i n June of 2000, acknow edged having felt pain in his knees off and
on since the early 1990's. The way in which the trial unfolded,
however, suggests that Judge Nance did give significance to that
earlier conplaint. That evidentiary shred seens to us to have the
only thing that qualified CSX even to take the limtations issue to
the jury. Wthout it, Judge Nance might well have granted a
judgnment on limtations in favor of MIller, as a matter of |aw.
That reprieve froma forfeit, noreover, was no nean victory for
CSX. It was given a fighting chance on the limtations issue in
front of the jury. To lose on the playing field of fact-findingis
al ways preferable to suffering a forfeit before the gane is even
al l owed to begin.

CSX would make far nore of that shred of evidence than it
deserves. It would like that earlier and very generalized

conpl ai nt about knee pain to be deened absolutely dispositive of
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the accrual issue inits favor. It fails to acknow edge the chasm
of difference between the quantum of evidence that permts a
concl usi on and the uncontradi cted nass of evidence that conpels a
concl usi on.

The «critical difference between generating a pernitted
i nference of possible awareness, as a matter of fact, and the
overwhel m ng case that will conpel such a conclusion, as a matter

of law, is well illustrated by Gay v. Norfolk and Western Rail way

Co., 253 Va. 212, 483 S.E. 2d 216 (1997). The defendant railroad in
that case argued that the cause of action in that case accrued at
the tine the plaintiff both knew that he had an injury and al so
"suspected" that the cause of his injury was the inhaling of toxic
funes while on the job. The Suprene Court of Virginia held that
even a suspicion as to the cause of the injury m ght be enough to
permt such a conclusion, as a matter of fact, but was not enough
to conpel such a conclusion, as a matter of |aw The Virginia
Suprene Court hel d:
N & W argues that the trial court correctly held
that Gay's cause of action accrued in 1989 when he was
di agnosed with | eukem a because Gay testified that, at

that point, he suspected his |eukem a was caused by
i nhal ati on of diesel funes.

An _enpl oyee's nmere suspicion of an injury or its
probabl e cause, standing alone, is not the operative
standard for deternm ni ng when a cause of action accrues
under FELA.

483 S.E. 2d at 219 (enphasis supplied).
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The opi ni on concl uded that the question of whether thatwhichis
suspected is tantanmount to that which should have been known is

qui ntessentially a jury issue.

[1]f reasonable persons could disagree about when Gay
"knew or should have known" that his injury was work-

rel ated, the issue should be submitted to the jury. It
is inproper, however, to resolve the i ssue solely on the
basis that an enployee suspected that his illness was

wor k-r el at ed.

Id. (enphasis supplied). On slender evidence in this case, CSX got
the benefit of having the linmtations issue treated as a jury
guestion. It may have gotten nore than it deserved. It certainly
was not entitled to anything nore.
Preclusion by the Federal Railroad Safety Act (FRSA)

| medi ately prior to the comencenent of the trial, CSX noved
for summary judgnent in its favor on the ground that one of the
Track Safety Standards, 49 C.F.R 8§ 213.103, pronulgated by the
Federal Railroad Adm nistration (FRA), an agency created by the
Federal Railroad Safety Act (FRSA),? touches the subject of ball ast
and has, therefore, "preenpted" any common | aw tort principle, any
state law, any industry regulation, or any internal railroad
regul ation dealing with ballast. CSX s positionis that if its use
of | arge ball ast does not violate the Track Safety Standards of the

FRA, no FELA suit predicated on its use of |large ballast can even

2One of the occupational hazards of dealing with federal
regulations is the risk of drowning in al phabet soup.
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be litigated against it. Judge Nance denied CSX's notion for

summary judgnent on that ground.
A. For a FELA Claim, the Risk is Preclusion, Not Preemption

CSX s notion for sunmary judgnent was not based on preenption,
although it was so styled, and it is a msuse of I|anguage to
di scuss the contention in terns of preenption. The preenption
doctrine grows out of the Supremacy C ause, Article VI of the
United States Constitution, which provides:

This Constitution, and the laws of the United States

whi ch shall be made i n Pursuance thereof ... shall be the

suprene Law of the land; and the Judges in every State

shal | be bound thereby, any Thing in the Constitution or

Laws of any state to the Contrary notw t hstandi ng.

Preenption has to doonly with the federal -state rel ationship
If the national Congress, wth authority to do so, as when
regulating interstate conmerce, passes a statute effectively
covering a subject, that national |aw, pursuant to the Supremacy
Cl ause, preenpts any state law or state statute. A FELA suit,
however, is not an action pursuant to state | aw but one pursuant to
the Federal Enployers' Liability Act of 1908. It is, by

definition, federal and, therefore, not subject to preenption.

Elston v. Union Pacific Railroad Co., 74 P.3d 478, 486 (Col.

App. 2003), points out the difference between a federal-state
conflict and a federal -federal conflict.

The vast majority of cases addressing |oconotive-
rel at ed accidents i nvolve a state | aw cl ai mand a f eder al
claimfor violation of the FRSA. In that posture, it is
necessary to enploy a preenption analysis. Her e,
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however, we are presented with the interaction of two
f eder al st atut es, and t hus, pr eenpti on in its
constitutional sense does not apply.

(Enmphasi s supplied).

The FRSA has its own built-in preenption clause, 49 US.C
§ 20106, providing that any FRSA-aut hori zed regul ati ons whi ch cover
the field will preenpt any state law or statute in that field.

Ginmes v. Norfolk Southern Railway Co., 116 F. Supp. 2d 995, 1000

(N. D. Indiana, 2000), explains how that preenption clause applies
to state | aws.

To facilitate the goal of national uniformty the FRSA
has a preenption clause specifically relating to state
law which provides that states may regulate railroad
safety "until the Secretary of Transportation prescribes
a regulation or issues an order covering the subject
matter of the State requirenent.”

(Enphasi s supplied).

This is not to say that one federal statute may not have an
overriding i npact on anot her federal statute. The inpact, however,
Is by virtue of a process other than federal -state preenption. |If
a railroad, for instance, has done everything that it is enjoined
to do by the Loconotive Inspection Act (LIA), fornerly known as the
Federal Boiler Act, or by the Federal Railroad Safety Act, passed
in 1970, the railroad may not be held liable in a FELA suit for
conduct which the nore specific federal act has expressly and
specifically deened to be acceptable. The | egal event triggered by
a superseding statutory provision, however, is issue preclusion,

not preenption.
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CSX Transportation, Inc. v. Easterwod, 507 U S. 658, 113 S

Ct. 1732, 123 L. Ed. 2d 387 (1993), was a case in which a provision
of the FRSA was hel d to have covered the field of train speeds and,
therefore, to have preenpted a Ceorgia state statute. Nor f ol k

Southern Railway Co. v. Shanklin, 529 U S. 344, 120 S. Ct. 1467,

146 L. Ed. 2d 374 (2000), was a case in which a provision of the
FRSA was held to have covered the field of warning devices at
crossings and, therefore, to have preenpted a Tennessee state tort
claim Both cases were classic applications of federal-state

preenption | aw. East erwood and Shanklin established two clear

areas wherein FRSA regul ations covered the field and, therefore,

preenpted state law. Ginmes v. Norfolk Southern, supra, 116 F.
Supp. 2d at 1000, sunmmari zed:

In cases brought under state |law, the Suprenme Court has
found two areas, speed regul ations and warni ng signs at
grade crossings, where federal regulations pursuant to
FRSA have "covered" the field such that any attenpts at
state requlation inconsistent with the federal
reqgul ations are preenpted.

(Enphasi s supplied).
The problem of |oose |anguage seens to have stemmed from

several cases interpreting Waynire v. Norfolk and Wstern Railway

Co., 218 F.3d 773 (7th Cr. 2000), a case in which a FELA cl ai mwas
brought on the sane grounds of 1) excessive speed and 2) an unsafe

crossing that had I ed to the preenption hol dings in Easterwood and

Shanklin. Although the federally-based FELA charge could not, by

definition, be preenpted, it was, by analogy to those preenption
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cases, held to have been superseded or precluded. Waymre itself
was careful, 218 F. 3d at 775, to use the | anguage of preclusion and
not of preenption. Subsequent cases, however, began to speak

broadl y of Waym re as havi ng "extended t he East erwood and Shanklin

rulings" to FELA cases, inplying that it extended the reach of
preenpti on. As a consequence, several federal cases speak the
| anguage of "preenption"” even when tal king about federally-based

FELA cases. In re: Antrak "Sunset Limted" Train Crash, 188 F.

Supp. 2d 1341, 1348 (S.D. Ala. 2000); Major v. CSX Transportation,

278 F. Supp. 2d 597, 608-09 (D. M. 2003).

El ston v. Union Pacific, supra, 74 P.3d at 486-87, has nore

careful |y expl ai ned that, although as a practical matter the result
may be the sane, a FELA case my be superseded, but it is not
pr eenpt ed.

[ TIhat court [Waynire] determ ned FELA i s superseded by

the FRSA to the sane extent that the FRSA preenpts state

law, and that liability nmay not be inposed under either
when railroads have conplied with FRSA requirenents.

(Enmphasi s supplied).

In fram ng the argunent beforeit, Ginmes v. Norfol k Sout hern,

supra, 116 F. Supp. 2d at 1000-01, was very careful to pose the
issue in ternms of preclusion, rather than preenption.

Under NSRC s interpretation of Waynmire, conpliance with
these requlations precludes the Plaintiff's negligence
suit and essentially makes it immune to FELA suits
arising out of accidents that occur when enpl oyees in the
course of their enploynment nust find a place to wal k down
the railroad right-of-way.
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(Enmphasi s supplied).

Rice v. Cincinnati, New Oleans & Pacific Railway Co., 955 F

Supp. 739, 740 (E.D. Ky. 1997), was neticul ously careful about its
doctrinal vocabul ary.

Because this case i s based on the FELA, the court is
not faced wth a typical preenption isSsue. I n
considering this notion, however, the court nust
reconcile the two federal statutes. To the extent that
they are inconsistent, the FRSA wi || supersede the FELA,
based on the policy enbodied in the FRSA to ensure
uniformty 1in law pertaining to railway safety.

(Enphasi s supplied).

To be sure, the practical result may be the sane. The
difference in the use of terns may only be a difference between
practicality and academ c purity, but those who casually abandon
academ c purity can never know where t he next wal k around t he bl ock
may unexpectedly | ead. W shall speak in this case about
precl usi on, not preenption.

B. The Analogy to Preemption Law Is Nonetheless Apt

In terms of the actual preclusive inpact that a precise
provi sion of a federal statute, such as one under the FRSA, mi ght
have on a FELA claim the anal ogy to preenption | aw i s nonet hel ess
an apt one. The Waymire case, 218 F.3d at 775, has expl ai ned:

The vast mpjority of courts examning lawsuits
arising out of autonobile/train collisions do so under
state | aw. Thus, the courts enploy a preenption
analysis. W do not do so here, as we are i nstead faced
with the interaction of two federal statutes. But, we
find the opinion of the Supreme Court on the subject of
the preenption of unsafe train speed clains to be
i nstructive.
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(Enmphasi s supplied).

Rice v. Gncinnati, New Ol eans & Pacific, supra, 955 F. Supp

at 741, has simlarly pointed out:

[T]lhis is not a state |law case; the FELA is the sole
remedy for this plaintiff. However, the sane rationale
t hat supports preenption of an unsafe speed argunent in
a state law case also indicates that speed requlations
adopted pursuant to the FRSA shoul d supersede an unsafe
speed arqunent in this FELA case.

(Enphasi s supplied).

Elston v. Union Pacific, supra, 74 P.3d at 486, agrees.

[ T]he cases addressing the question whether the FRSA
preenpts state lawrailroad injury clains are instructive
in determning whether plaintiff's FELA claim for
neqgligence is precluded by the FRSA.

(Enmphasi s supplied).
C. The Alleged Basis For Preclusion

The FRSA has aut hori zed t he Federal Railroad Adm nistration to
promul gate Track Safety Standards. The only such standard renotely
touching on the present case is 49 CF. R § 213. Subsecti on
213. 101 sets out the scope of the regul ation:

Thi s subpart prescribes m ni mumrequirenents for ball ast,

crossties, track assenbly fittings, and the physica
condition of rails.

(Enmphasi s supplied). Subsection 213.103, "Ballast; general," then
provi des:

Unless it is otherwi se structurally supported, a
track shall be supported by material which will-

(a) Transmt and distribute the I oad of the track
and railroad rolling equipnent to the
subgr ade;



-47-

(b) Restrain the track laterally, longitudinally,
and vertically under dynam c | oads inposed by
railroad rolling equipnent and thermal stress
exerted by the rails;

(c) Provide adequate drainage for the track; and

(d) Maintain proper track crosslevel, surface and
al i gnment .

(Enmphasi s supplied).

There is no other FRSA or FRA regul ation that even nentions
the word ballast. At one point in its brief to this Court, CSX
succinctly sets out its preclusion argunent.

There are no other regulations in 49 U.S.C. §§ 20101
et seq., or 49 CF. R 88 213 et seq. which deal wth
bal | ast, and none prescribe a particular size ballast to
be used in the walking areas of the yard to enhance
wor ker safety. The federal government had an opportunity
to enact additional regulations as to size and | ocation
of ballast within the yard, but declined to do so. The
clear inplication from the absence of nore specific
regul ations is that none have been deenmed necessary by
the federal government to ensure the safety of railroad
enpl oyees wor ki ng around ball ast. Thus, as long as a
railroad's ballast conplies with 49 CF.R 8§ 213.103, it
neets federal safety standards.

(Enmphasi s supplied).
D. The FRSA Does Not Preclude This FELA Suit

W agree with Judge Nance that 49 C.F.R 8§ 213 did not
preclude this FELA suit and that CSX s notion for summary judgnent
based on preclusion ("preenption”) was properly deni ed.

Even a surface glance at the FRSA regul ation relied on by CSX
persuades us that it does not touch, |et al one pervasively cover,

the railroad yard conditions that allegedly fell short of the safe
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and heal t hy wor kpl ace envi ronnment t hat CSX was obligated to provide
for its enployees. The regulation is concerned with the track and
its imediately adjoining area and not with railroad yards. The
obvi ous concern, noreover, is with the safety of the train, the
prevention of derailnents, and not the quality of the work place
provi ded for enployees. That inportant distinction was noted in

Southern Pacific Transp. Co. v. Public Uilities Commn, 647 F.

Supp. 1220, 1225 (N.D. Cal. 1986), aff'd, 820 F.2d 1111 (9th Gr
1987) :

The ballast regulations ... are designed to insure that
tracks have adequate support. ... No FRA requlation
addresses the concern that enpl oyees have a safe working
environnent near railroad tracks.

(Enphasi s supplied).

El ston v. Union Pacific, supra, 74 P.3d at 488, noted that,

even with respect to wal kways al ongsi de the track:

[t] hese standards are directed at pronoting a safe
roadbed for trains, but offer no indication whether a
railroad has a duty to provide safe wal kways for
enpl oyees al ongside its tracks.

(Enmphasi s supplied).
W have found two cases that deal with whether the FRSA, or
any other federal regulation, precludes a FELA action based on a

claimthat a defendant railroad failed to provide a safe wal ki ng

surface for enployees. In Gines v. Norfol k Southern Railway Co.
supra, the plaintiff was injured when he fell into a hole as he, in

wal ki ng al ong besi de the tracks, was forced to wal k well out beyond
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the track bed. He had been forced out to that di stance because "on
the area directly adjacent to the track” there were "l arge stones
used in the ballast [that] rolled under his feet." 116 F. Supp. 2d
at 998. One of the plaintiff's clains concerned that wal ki ng area
i medi atel y adj acent to the tracks:

The Plaintiff's second claimis that the railroad
was negligent in failing to provide a safe wal kway for
enpl oyees to use when they nust wal k al ongside the train
to i nspect the cars.

116 F. Supp. 2d at 1002.

Norfol k Southern there, as CSX here, noved for sunmary
judgnment on the ground that the FRSA regul ati on dealing with track
beds and ball ast covered the field and precluded any FELA cl ai m
The defendant clainmed, as does CSX here, that its conpliance with
49 C.F.R 213.103 was dispositive.

NSRC al l eges that it is in conpliance with all these
regul ations, therefore it cannot be held liable for
negligently inspecting the track or for failing to
provi de a safe wal kway.

116 F. Supp. 2d at 1002.

The federal District Court pointed out, as we have oursel ves
observed, that the FRSA regulations were concerned with "a safe
roadbed for trains and not a safe wal kway for rail road enpl oyees."
The court flatly rejected the preclusion argunent.

Every circuit that has considered the issue of
wal kways has concluded that the FRSA is silent on the
guestion of wal kways. The requlations are directed
toward creating a safe roadbed for trains, not a safe

wal kway for railroad enployees who nust inspect the
trains. In viewof the fact that this railroad requires
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its enpl oyees to perform nunerous trackside inspections
of its trains for vari ous reasons, this Court declines to
find anything in the reqgulations cited by the Defendant
that precludes this Plaintiff from asserting that the
railroad was negligent for failing to provide a safe
pl ace to wal k.

There is al so nothing in the | anguage or | egislative
hi story of any enactnent, including FRSA, that indicates
t he serious purpose of underm ning the basic core of FELA
and its essential purposes.

116 F. Supp. 2d at 1002-03 (enphasis supplied).

El ston v. Union Pacific, supra, was also a case in which the

plaintiff alleged that his knee injury resulted fromthe railroad's
failure to provide a safe wal ki ng surface.

He then slipped and fell on the steeply pitched, snow
covered roadbed structural naterial, called "ballast,"
and thereby suffered injury to his right knee.

Plaintiff subsequently filed this lawsuit alleging
t hat def endant was negligent under FELA for: (1) failing
to provide reasonably safe walkways alongside its
mai nline tracks ....

74 P.3d at 481. The Union Pacific there, as CSX here, noved for
sunmary judgnment on the ground that 49 CF. R § 213.103 precluded
the FELA claim The trial judge agreed.

[T]he trial court determ ned that the regulations under

ot her federal statutes preenpted plaintiff's FELA claim

that defendant failed to provide its enployees with a
reasonably safe wal kway al ongside its railroad |ine.

Id. (enphasis supplied).
The Col orado Court of Appeals reversed the trial court. It
began its analysis by pointing out the railroad' s obligation to

provi de a safe work pl ace.
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Under FELA, a railroad enployer is required to
provide its enployees with a reasonably safe place to
wor K.

74 P.3d at 482. On the preclusion issue, it summarized both the
plaintiff's and the railroad' s positions.

[Pllaintiff asserts that the FRSA's track safety
standards do not cover the subject matter of safe
wal kways and, thus, do not preclude a FELA claimon this
basi s. Def endant argues that ... the trial court
correctly determ ned that plaintiff's clai mwas precl uded
because defendant has conplied with the FRSA' s detail ed
regul ati ons concerning ballast and track structure and
the track safety standards cover the issue of wal kways.
We agree with plaintiff.

74 P.3d at 485 (enphasis supplied). The Court of Appeal s expl ai ned
initially that, to "cover" a subject, a regulation nust do nore
than "touch upon" it.

[ T]he first issue is whether the FRSA covers the subject
matter of railroad wal kways. To prevail on a clai mthat
t he FRSA has preenptive effect, the FRSA requl ati ons nust
not nerely touch upon or relate to the subject matter,
but must substantially subsune it.

74 P.3d at 486 (enphasis supplied).

The opinion pointed out that federal regulations have been
deened preclusive in the two areas of 1) warning signs at grade
crossings and 2) train speed regulations, but that they have not
addr essed wal kways.

Unlike the issues of excessive speed and inadequate

war ni ng devices that are expressly covered in the FRSA

the i ssue of wal kways is not explicitly addressed in the
federal safety requl ations.
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74 P. 3d at 487 (enphasis supplied). |If even wal kways al ongsi de t he

tracks are not covered, a fortiori, the wal king surface throughout

a rai

| road yard is not covered.

The concl usi on of the Col orado Court of Appeals on preclusion

Is equal |y dispositive of CSX's claimbefore us that its conpliance

with

74 P.

candi

the FRSA safety standard i nmmunizes it fromthe FELA suit.

Not hing in the | anguage of the FRSA conflicts with
or _undermines the primary function of FELA. Rather, the
purpose of the FRSA, to pronpote safety in all areas of
railroad operations and reduce railroad related
accidents, is consistent with the goal of FELA to
pronote enployee safety and hold railroads l|iable for
injuries caused by their negligence.

W disagree with defendant that its alleged
compliance with the FRSA's track safety standards
precludes a finding of negligence under FELA. Because
wal kways are not covered by the FRSA, whet her defendant
conplied with these requlations is immterial in
determ ni ng whether a reasonable person in defendant's
situation would have provided wal kways alongside its
tracks.

3d at 488 (enphasis supplied).
At the summary judgnment argunent before Judge Nance, CSX
dly admitted that it was swi mrng upstreamon this issue.

| will not mslead the Court to say that the issue |'m
about to di scuss has not been deci ded adversely agai nst
the Railroad. ... [MIller's attorneys] have quite
rightly included a couple of trial court decisions that
say, nho, the ballast claim is not preenptive. CsX
respectfully disagrees with those deci sions and beli eves
that our analysis of the issue is superior to that
enpl oyed by those courts.

(Enmphasi s supplied).
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E. Negative Preclusion

Acknow edgi ng t hat the FRSA has not promul gated any regul ati on
with respect to the wal king surface of railroad yards generally or,
even out on the track bed, with respect to ballast size, CSX
insists that the FRSA could have so regulated if it w shed to
Bef ore Judge Nance, CSX argued:

Now, they haven't. As of this date, they haven't, but

they could and they've looking intoit. They've decided
not to.

(Enmphasi s supplied).

From that unused authority, CSX weaves the web of "negative
preenption.” CSX would infer from the failure of FRSA so to
regul ate, an affirmative decision that further regul ati on was both
unnecessary and i nappropriate. In its brief to this Court, CSX
reiterates this notion of negative preenption or preclusion.

Furthernore, it is clear that the federal governnent
could, if it wanted to, requl ate ball ast size.

In that regard, the Federal Railroad Adm nistration
(FRA) has pronul gated specific Track Safety Standards
which establish certain requirenents for ballast.
...[Tlhere is nothing in the Track Safety Standards that
mandat es the use of a particular size ballast, or which
correlates a certain size ballast with enpl oyee safety.
Nonet hel ess, M Iler sought to hold CSX liable for not
exceeding the safety requirenents set by the FRA. CSX
submits that it has no such duty, and that Mller's
negl i gence claimis preenpted by the federal requl ations.
As long as CSX conplies with the ballast standards set
forth in the FRA Track Safety Standards, no action for
"unsafe' ballast will lie against CSX

(Enphasi s supplied).



-54-

Elston v. Union Pacific, supra, considered the idea of

negati ve preenption in precisely this same context. After pointing
out that "there is a presunption against preenption,” it squarely
rejected the notion that the failure of the FRSA to regulate
bal | ast size or to prescribe surface conditions for railroad yards
represented any sort of negative preenption or preclusion so as to
bar FELA suits.
Alternatively, defendant asserts that even if the
FRSA does not cover the subject matter of safe wal kways,
its failure to include the matter in the track safety

standards neqgatively preenpts plaintiff's FELA claim
Agai n, we di sagree.

Negative preenption occurs "where failure of
federal officials affirmatively to exercise their ful
authority takes on the character of a ruling that no such
regul ation is appropriate or approved pursuant to the
policy of the statute.” Negative preenption requires an
"authoritative federal determnation that [an] area is
best left unrequlated.”

Here, defendant has failed to point to a clear
congressional directive that would |l ead us to interpret
the FRSA track safety standards as precluding plaintiff's
FELA claim In fact, defendant has failed to adduce any
evidence that the FRA, in promulgating the track safety
st andards, even consi dered the i ssue of safe wal kways for
rai |l road enpl oyees.

74 P.3d at 488 (enphasis supplied). See also Sprietsnma v. Mercury

Marine, 537 U S. 51, 123 S. C. 518, 154 L. Ed. 2d 466, 478-82
(2002) (referring to negative preenption as inplied preenption).
F. A Decoy Subcontention

As a subcontention on the preclusion issue, CSX, out of thin

air, conjures up a "straw man" and then knocks it down. To be
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sure, as MIler described his on-the-job physical activity over a
period of years, he included the fact that he nmounted and
di snount ed bot h novi ng and stationary cars between 50 and 100 ti nmes
a day.

Sei zi ng upon the reference to railway cars, CSX asserts that
any part of MIller's osteoarthritis claimattributable to nounting
and di snounting railroad cars has been precluded by both the Safety
Appliance Act (SAA) and the Federal Mtor Carrier Safety
Adm ni strative Act (FMCSAA). The argunent is that regul ations of
those two agencies dealing with 1) sill steps and |adders on
railway cars and 2) the distance between steps on those cars have
been fully conplied with and that a claim based on alleged
viol ations of those regulations is barred. CSX argues:

[Alny FELA claim nmade by plaintiff linking clinbing on

and off rail cars as contributing to Mller's knee

osteoarthritis and neniscal tear is equally unavailing.

As with the ballast claim this claim is preenpted.

Pursuant to 49 U S. C. 88 20301 et seq. of the Safety

Appl i ance Act, standards have been set forth addressing

sill steps and | adders. Additionally, 49 CF.R 8§

399. 207(b)(2)(ii) of the Federal Mtor Carrier Safety

Adm ni stration establishes height requirenents between

the ground and the first sill step of a comercial notor

vehicle. Once again, so long as CSX's railcars conform

to those standards, no claim may succeed based upon
injuries alleged to be caused by sill steps and | adders.

(Enmphasi s supplied).
The subcontention is so nmuch snoke and mrrors. The FELA
claim was not "based upon injuries alleged to be caused by sil

steps and | adders.” The critical elenment of the claimwas never
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the nature of the sill MIler stepped up onto as he mounted rai | way

cars but the nature of the ground he steppeddownonto as he dismounted
t hose cars. Confining ourselves to the disnmunt, the critica
factor is notwhence he stepped but whither he stepped.

The evidence was that earlier in his enploynent, MIller had to
nmount and di snount trains that were noving at between two and five
mles per hour, although at a later tinme the nounting and
di snounting was confined to stationary railway cars. The evidence
was that junping from even a slowy noving train significantly
I ncreased the pressure or strain on ankles and knees. In either
event, the existence of sills and the distance between steps had
absolutely nothing to do with the inpact of either stepping or
junmpi ng onto the ground. The negligence all eged was CSX s covering
of that ground with large ballast, which would cause a foot or
ankle to roll when landing on it. The sills and steps of the
railway car had nothing to do wth the nature of the surface onto
whi ch the enpl oyee woul d step or junp.

The two regulations now being raised are so absolutely
immaterial to the FELA suit in issue as to be self-evidently non-

precl usi ve.

Legal Sufficiency of the Evidence:
Proof of Causation

At the end of the entire case, CSX noved for judgnent. It

first renewed its earlier nmotions for judgnent on the basis of
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1) limtations and 2) "preenption."” Then, in challenging the
sufficiency of the evidence to establish its FELA liability,
CSX clearly confined the challenge to the single issue of
causati on.
W renew our notion that the plaintiff has failed to
make out a prima facie case because plaintiff has
presented no conpetent evidence of a general causal

association between plaintiff's work activities and
plaintiff's resultant injury.

(Enmphasi s supplied).

At the outset of arguing this contention in its appellate
brief, CSX again clearly confined the |egal sufficiency challenge
to the issue of causation

As a mtter of law, Mller failed to produce
sufficient evidence by way of expert testinony that his

osteoarthritis was a result of working on the wal king
surfaces in the CSX rail yards.

(Enphasi s supplied).

This framng of the contention does narrow the necessary
breadth of our review. CSX does not challenge the sufficiency of
the evidence to show that it was negligent when, in the early
1980's, it replaced the soot, dirt and cinders that had covered t he
surface of its railroad yards in the Baltinore area with |arge
mai nline ballast. CSX simlarly does not chal |l enge the sufficiency
of the evidence to showthat it was able to foresee that the use of
the large mainline ballast could be injurious to the feet, ankles,
| egs and/ or knees of the enployees who had to walk regularly on

that large mainline ballast. The only fact in issue is the cause-
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and-effect relationshi p between wal ki ng on mai nline ballast for an
extended period of tinme and osteoarthritis of the knees.

Before turning to the three expert wtnesses whom CSX
particul arly chall enges, we shall sumrarize briefly the other and
non-expert testinony bearing on causation. MIller hinself
testified to 1) the anmount of walking, 2) the nounting and
di snounting of railway cars, 3) the throwing of switches, and 4)
the squatting to attach airhoses that he had been doi ng since 1984.
He testified to the use of mainline ballast in the yards begi nni ng
in the early 1980's. He testified to the pains and aches in his
knees beginning in the early 1990's and gradually getting worse
until his knee replacenent surgery in 2002.

WIlliamReed, a 28-year veteran with CSX or its predecessors,
testified that he worked in the Baltinore area railroad yards just
as Mller did. He testified that he, like MIller, was required to
nmount and di smount railway cars that were noving at between four
and ten mles per hour, until the early 1990's when nounting and
di snounting was confined to stationary cars. He described the
i mpact from di snounting a noving railway car.

Q Coul d you describe to them what it was like

when your feet nmade contact wth the large ballast in
getting off noving equi pnent?

A. Your ankle would turn a little and your knee
would twist a little, and you would get a jolt.

(Enmphasi s supplied). He also described the difference between

wal king on small ballast and wal king on | arge ball ast.
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Q Coul d you describe tothe jurors the difference
between wal king on the large ballast or the main line
bal | ast and the wal ki ng ballast, M. Reed?

A. VWalking on the large ballast is stressful on
vour | egs. You get tired. On the small ballast, it's
nore |i ke wal king on the sidewalk. 1It's easier to walk

on and | ess stressful.
(Enmphasi s supplied). Reed al so recounted how he had conpl ained to
hi s supervisors about the |arge ballast "about 20, 30 tines."

By agreenent of the parties, it was stipulated that another
enpl oyee of the CSX railroad yards in the Baltinore area, a M.
Spencer, would testify to the sane effect that Reed had testified
to. The testinony of MIler and Reed and the stipul ated testinony
of Spencer all support the conclusion, direct or inferential, that
wal ki ng or junping on mainline ballast is a cause that produces an
effect of nore than ordinary strain on the |ower |egs, ankles and
knees of the yard enpl oyees.

Ray Duffany, a graduate civil engi neer and the fornmer Chief of
Mai nt enance for the Grand Trunk Railroad, was accepted as an expert
witness on railway operations and safety. He testified about
i ndustry standards as pronulgated by the Anerican Railway
Engi neering Association (AREA). He testified as to the different
bal | ast standards for tracks and for yards.

[I]f you were looking at it strictly froman engi neeri ng

standpoint, you would want the larger ballast in all

tracks. However, because there is a | ot of wal king done

in the yards, the AREA has fornmul ated standards that are

smal l er and the purpose of having the smaller ballast is

to provide a reasonably safe workpl ace for enpl oyees who
are working in yards around novi ng heavy equi prnent.
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(Enmphasi s supplied).

Duf f any recount ed how, during a two-year period with the G and
Trunk, an experinental use of large ballast in the yards was found
to have resulted in "a significant increase in injuries to yard
wor kers. "

| worked for the chief engineer and he had changed the

bal |l ast standard from the small ballast that was in

exi stence prior to 1989 on the Grand Trunk to using | arge

bal | ast. For approximtely two years, at his direction,

we put the big ballast in [many] of the yards that we

worked and we experienced a significant increase in
infjuries to yard workers.

(Enmphasi s supplied).

Duf fany also testified that CSX itself had an operating rule,
effective since 1975, that only small ballast be used "for yard use
or at other |ocations where there is considerable foot traffic."
After visiting the CSX yards in the Baltinore area, Duffany
concluded that the large ballast used in the yards was not in
conpliance "with national ballast standards” or with "CSX s own
standards. "

From both the national industry standard and CSX' s own
standard agai nst using large or mainline ballast in the yards, it
may be inferred that the collective experience has been that
wal king on large ballast is injurious to the | ower extremties of
t he enpl oyees who do that wal king. That is definitely pertinent to

the i ssue of causati on.
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W now turn to the testinony of three key expert w tnesses.
Dr. Robert Wdneyer and Dr. Dougl as Shepard were both accepted as
experts in orthopedic nedicine. Dr. Robert Andres was accepted as
an expert in ergononmcs. Dr. Andres also gave us the benefit of a
definition of ergonom cs.

"Ergonom cs" is the study of people at work. The purpose

of ergonomcs is to study the capability of humans, what

t he human body can do, and to design jobs and/or fix jobs

so that they don't demand nore fromthe human body than
it's capable of.

A. Getting the Contention Straight

It is at this point in our analysis that we run into a ngjor
problemwi th the way in which CSX has franmed its contention. The
contention purports to challenge the l|egal sufficiency of the
evi dence to prove causation. The argunents that followthe fram ng
of the contention, however, do not concern the | egal sufficiency of
the evidence actually in the case, neasured as of the nonent the
deci si on nust be nmade as to whether to submt the case to the jury.
CSX' s argunents, rather, concern the threshold adm ssibility of the
opi nions of the three experts. That mght be the basis for a very
different contention, even a very commendable contention, but a
contention that has not been made.

It is clear that the proper way of attacking an allegedly
flawed expert opinionis directly by an objection to its adm ssion
and not indirectly by a vague and undifferentiated notion that the

evidence is not legally sufficient to take the case to the jury, a
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noti on com ng perhaps days after the opinion was rul ed adm ssi bl e.

Sippio v. State, 350 Md. 633, 648-49, 714 A 2d 864 (1998); Si nmmons

v. State, 313 M. 33, 41-46, 542 A 2d 1258 (1988); State v.

Al lewalt, 308 Md. 89, 98-102, 517 A . 2d 741 (1986); Ni zer v. Phel ps,

252 Md. 185, 192, 249 A 2d 112 (1969); Kanaras v. State, 54 M.

App. 568, 587-88, 460 A 2d 61 (1983); Wine v. State, 37 M. App.

222, 246-47, 377 A 2d 509 (1977).
What CSX seens to be attenpting nay have been foreshadowed by

the way it phrased its notion for judgnment at the close of the

entire case. It clained that there was "no conpetent evidence" of
causation. That adjective "conpetent,” if allowed to stand, could
revol utioni ze decades of evidentiary sufficiency analysis. | f

permtted to netastasize, it could transform every evidentiary
sufficiency notion into an open-ended omni bus notion enbracing
dozens of adverse evidentiary rulings. W wll not, however, open
t hat gate.

The assessnent of evidentiary sufficiency assunmes that all of
the evidence actually in the case is conpetent. It is not a
vehicle for replaying all of the other rulings that nmay have been
made in the course of the trial. |If CSX objected to the expert
opi nions it now chal | enges, those objections were overrul ed. Those
opinions, rightly or wongly, are in the case and are, therefore,
an inextricable part of what nust be assessed when weighing

evidentiary sufficiency.
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CSX, not to nmention an am cus brief from Maryland Defense
Counsel, Inc., has spent so much tinme making weighty argunents
agai nst the adm ssibility of the expert opinions, however, that we

may, as an act of grace, indulge it by fram ng, nostra sponte, an

addi tional contention with respect to which those argunents will
beconme material .

That additional contention, however, will remain absolutely
separate and distinct. Any consideration of the adm ssibility of
the expert opinions wll be deferred until we reach the newy
framed contention and will have no effect on our inmediate
apprai sal of evidentiary sufficiency. Under no circunstance nay
these two very different contentions be collapsed into a single

contenti on.

B. The Expert Opinions and Evidentiary Sufficiency

Dr. Wdneyer's conclusion very definitely showed a causa
connection between MIller's enploynment, particularly wal king on
| arge ballast, and the deterioration of his knees.

[ T] hree things that he has been doing that have viol at ed
t he abnormal position and the abnornal forces. He has
had a decade or so of walking on the irreqular surface
wth the large rock. What that does, if any of you have
ever wal ked on big rocks before, you wobble; and |ike |
showed you when | had the knee up there, we're not
tal king about a single najor tear of your joint. W're
tal king about gradually tugging on it and finally
fatiquing it and stretching it out, which is what nakes
the arthritis. That's how it works.

The second thing that he has added on top of that is
the repetitive squatting in a position. The repeated
squatting that he did changing the air hoses and



- 64-

exam ning the train and that sort of thing had himin an
abnormal position with his legs spread apart and bent
down, still slipping on the big rocks, that adds to the
stress.

And the last thing that he did--and like | said, any
one of these things will do this, but getting on and off
fromsonething that's two-feet tall, to ny mnd, you have
to junp to do that; and if you let yourself down, the
knee that you're letting yourself down or clinbing up
fromis in such an acutely tucked position that you're
going to damege it.

So I don't think there's any question that ¢the
activities that he did over ten-plus vears have destroyed
hi s knees.

(Enphasi s supplied).
Dr. Shepard, when asked a hypot hetical question that included
the factor of wal king on |l arge ballast, rendered his opinion as to

the causation of MIller's knee problens.

| have read studies includi ng one done by Pet er Kavanaugh
on ankl es and subtal ar joints of the feet of people where

t hey conpar ed, t hey st udi ed t he results and
epidem ol ogically the bionechanical effects of walking
on _a ballast as well as other studies done in

occupational groups were people who clinb, squat, kneel
and wal k on uneven terrain. And while these people are
not conductors, the |oads borne by their knees are
simlar tothis gentleman. So in sumary, ny opinionis
he sustained a knee neni scus tear which is not an acute
injury but an accumulation of chronic rubbing and
grinding of the nedial inner joint knee surfaces as
denonstrated on that x-ray, and two, the arthritis in
both knees was a production of his occupation because he
really did not have any other risk factors that | could
recall. He wasn't obese. He's not particularly old. He
wasn't sonebody who pl ayed a | ot of heavy-duty sports and
he never had a really significant acute injury that he
related to ne.

(Enmphasi s supplied).
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Dr. Andres's opinion concerned the general effect on the | egs
and knees of wal ki ng, over an extended period of time, on |arge
mai nl i ne bal | ast.

The study, again, at Burlington Northern | ooked at just

wal ki ng on ballast and found that the total body forces
were greater than walking on level ground. At the very

| east, we're looking at — even if this was not large
rock, you're |looking at two to four tinmes body weight if
this was a level surface. So, certainly, you are

exerting force on the structures of the |eq.

We found that walking on the |arge rock increased the
notion of what we call the "rear foot," the back part of
the foot, dramatically and significantly over wal king
either on small rock or on just reqular concrete.

Q And am | correct that you did a study using
main |line ballast and wal ki ng bal |l ast?

A That's correct.

(Enmphasi s supplied).

On the basis of all of this evidence, including the three
expert opinions, the proof was abundantly sufficient to create a
jury issue on the question of causation.

Admissibility of Three Expert Opinions

W will, nostra sponte, deem as properly before us a

contention that Judge Nance abused his discretion on three
occasions as he permtted, respectively, 1) Dr. Wdneyer, 2) Dr.
Shepard, and 3) Dr. Andres to offer opinion testinony as expert

W t nesses.
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A. The Framing of the Contention

CSX has mount ed a wei ghty attack agai nst the opinion testinony
offered by the three experts. The amicus brief is addressed
exclusively to that issue. Al though we are not ultimately
per suaded by these argunents, we are loath to dism ss themon the
technicality that they, albeit arguably in a very commodi ous pew,
are in the wong church. Accordingly, we erect the ediface of this
contention as a procedural shelter around that pew.

Qur only trepidation, as we do so, is that other litigants on
future occasions will ask us simlarly to indulge them ("Let no
act of kindness go unpunished.") Let it be clearly noted,
therefore, that we are not in any way obliged to i ndul ge appel |l ants
inthis fashion, and we may never do so again. Qur framng of this
contention is a random good deed and not a precedent.

B. State, Not Federal, Evidence Law Applies

In a FELA case being tried in a state court, the state court
will apply federal substantive |aw but state procedural |aw,
including the state law of evidence. As stated by St. Louis

Sout hwestern Railway Conpany v. Dickerson, 470 U.S. 409, 411, 105

S. C. 1347, 84 L. Ed. 2d 303 (1985):
As a general matter, FELA cases adjudicated in state
courts are subject to state procedural rules, but the
substantive | aw governing themis federal

Central Vernont Railway Co. v. Wite, 238 U. S. 507, 511, 35 S. O

865, 59 L. Ed. 1433 (1915), had earlier pronounced:



-67-

There can be no doubt of the general principle that
matters respecting the remedy--such as the form of the
action, sufficiency of the pleadings, rules of evidence,
--depend upon the law of the place where the suit is

br ought .

(Enmphasi s supplied). See also Kansas CS. R Co. v. leslie, 167

S.W 83 (Ark. 1914), rev'd on other grounds, 238 U S. 599; Del ong

v. Maine CR Co., 6 A 2d 431 (Me. 1939); Avance v. Thonpson, 51

N.E.2d 334 (IIl. App. 1943), rev'd on other grounds, 55 N E. 2d 57;

Atlanta Joint Terminals v. Knight, 106 S.E. 2d 417 (Ga. App. 1958);

Rodriquez v. Denver & RGWR Co., 512 P.2d 652 (Col 0. App. 1973).

CSX erroneously argues on the basis of its assunption that the
federal law of evidence is controlling in FELA cases in state
courts. Wthout undertaking any sentence by sentence anal ysis of
whet her the federal evidentiary law being cited by CSX m ght
correspond, coincidentally, with the Maryland | aw of evi dence, we

sinply note that the pervasive reliance by CSX on 1) Daubert v.

Merrell Dow Pharmaceuticals, Inc., 509 U S. 579, 113 S. Ct. 2786

125 L. Ed. 2d 469 (1993), a Suprene Court case dealing exclusively
with the federal |aw of evidence; 2) the Federal Rul es of Evidence;
and 3) lower federal court cases dealing with the federal |aw of
evi dence, is highly questionable.

In this regard, we view Kumho Tire Conpany, Ltd. v.

Carm chael, 526 U.S. 137, 119 S. .. 1167, 143 L. Ed. 2d 238
(1999), as a tediously fact-specific "tenpest in a teapot,” in

| ar ge neasure over whether the term"gat ekeeper” can be applied to



-68-

characterize a judge ruling on the admssibility of expert opinion
testinmony. It is as if the termitself is |oaded with sone sort of
magi cal cachet. The "tilt" of Kumho Tire, noreover, is conpletely
out of alignment with Maryland's traditional inclination toward
liberal adm ssibility. In any event, it is the Maryland | aw of
evidence that is controlling in this FELA case, and it is to the
Maryl and |aw of evidence that we shall turn in arriving at a
deci si on.
C. Deferential Standard of Review Is Abuse of Discretion

As we assess the rulings on the opinions offered by the
experts, it behooves us to renenber that we are dealing wth
evidentiary calls, which are invariably to be reviewed by the
deferential abuse of discretion standard. Judge Di gges articul ated

the standard in Radnan v. Harold, 279 M. 167, 173, 367 A 2d 472

(1977)

[T]he adm ssibility of expert testinony is a mtter
| argely within the discretion of the trial court and its
action will seldomconstitute a ground for reversal

(Enmphasi s supplied). See also Cken v. State, 327 Ml. 628, 659, 612

A . 2d 258 (1992); G ant v. Booker, 152 Md. App. 166, 182 n.9, 831

A.2d 481 (2003); Myers v. Celotex Corp., 88 Mi. App. 442, 460, 594

A .2d 1248 (1991). Troja v. Black & Decker Mg. Co., 62 M. App

101, 110, 488 A 2d 516 (1985), spoke to a simlar effect.

The decision to admt or exclude "expert" testinony
is within the broad discretion of the trial court and
that decision will be sustained on appeal unless it is
shown to be manifestly erroneous.
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See also |.W Berman Properties v. Porter Brothers, Inc., 276 M.

1, 12-13, 344 A 2d 65 (1975).
D. Expert Testimony Generally

The receipt of testinony from an expert is governed in
Maryl and by Rul e of Procedure 5-702.

Expert testinony may be admitted, in the formof an
opinion or otherwise, if the court determnes that the
testinmony will assist the trier of fact to understand the
evidence or to determne a fact inissue. In making that
determ nation, the court shall determ ne (1) whether the
witness is qualified as an expert by know edge, skill,
experience, training, or educati on, (2) t he
appropri ateness of the expert testinony on the particul ar
subject, and (3) whether a sufficient factual basis
exi sts to support the expert testinony.

(Enphasi s supplied).

First and forenost under Rule 5-702, the wtnesses nust
qualify as experts. After extensive voir dire as to their
educati onal and professional backgrounds, all three were accepted
as experts in this case. CSX not only does not chall enge this but
expressly agrees that Dr. Andres is a qualified ergonom st and t hat
Dr. Wdneyer and Dr. Shepard are qualified orthopedists.

A second key factor is "the appropriateness of the expert
testinmony on the particular subject,” to wit, whether it "wll
assist the trier of fact ... to determne a fact in issue.” In
this case, the fact in issue was the causal connection between 1)
wal ki ng on an unstable surface, such as large ballast, over an
extended period of tine and 2) osteoarthritis of the knees. Drs.

W dneyer and Shepard testified as to that causation with respect to
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MIller, their patient, specifically. Dr. Andres testified to the
ergonom c risk factors to the |lower extremties from cunulative
wor k-rel ated trauna.
The causation of a progressive injury is a subject

particularly appropriate for expert testinmony. In Gant Food v.

Booker, supra, 152 M. App. at 180, Judge Sharer discussed the

probl em of proving causation in the case of progressive injuries
that do not manifest thenselves i mediately.

A cl ai mant who was struck by a vehicl e being operated by
a fell owenpl oyee, while at his place of work, and who is
i mredi ately treated for a fracture of | eg bones, need not
necessarily provide expert nedical evidence to support

t he causati on concl usi on. Cccupati onal di seases,
infections, and other harmto internal tissue or organs,
however , pr esent a nore esoteric question. A

deternm nation of causation in the latter cateqory of
cases by a jury of laypersons is |less possible wthout
the aid of nedical evidence. It is particularly so, as
here, when there has been a significant passage of tine
bet ween the exposure and the onset of the disease and
where there is lacking an obvious cause and effect
relationship that is within the comobn know edge of

| aynen.

(Enmphasi s supplied).

In S.B. Thomas, Inc. v. Thonpson, 114 MJ. App. 357, 382, 689

A . 2d 1301 (1997), this Court had simlarly observed:

[ T]he causal relationship will al nbst al ways be deened a
conpl i cat ed nedi cal question and expert nedi cal testinony
will alnost always be required when one or nore of the
follow ng circunmstances is present: 1) sone significant
passage of tine between the initial injury and the onset
of the traumm; 2) the inpact of the initial injury on one
part of the body and the nmanifestation of the trauma in
sone renote part.

(Enphasi s supplied).
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E. Trisecting the Angle of Attack
It is the third factor nentioned in Rule 5-702, the
"sufficient factual basis ... to support expert testinony," at
which CSX directs its fire. It seeks, noreover, to attack that
threshol d factor along three separate fronts. One of those attacks
is that the testinmony of the three experts failed the so-called

Frye-Reed test of Frye v. United States, 293 F. 1013 (D.C. Gr.

1923), and Reed v. State, 283 Md. 374, 391 A 2d 364 (1978), in that

t he deductive techniques used by the three experts were not shown
to have met wth "general acceptance wthin the scientific
community."

The other two prongs of attack find their provenance in the
definitive anal ysis of expert opinion testinony made by Chi ef Judge

Murphy for this Court in Wod v. Toyota Mtor Corporation, 134 M.

App. 512, 760 A.2d 315 (2000). Inspired by Wod v. Toyota, CSX

rai ses as its second subcontention the |ack of an adequate fact ual
basis for the expert opinions and as its third subcontention the
| ack, on the part of all three experts, of a reliable nethodol ogy
in formng their opinions.
1. The Frye-Reed Test is Inapplicable

The Frye-Reed test has absolutely nothing to do with the
conclusions of Mller's doctors that the etiology of his
osteoarthritis was his years of wal king on mainline ballast or with

the conclusion of Dr. Andres that, as a general ergonomc
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phenomenon, years of wal king on mainline ballast can be injurious
to the lower extremties of human beings. As Judge El dridge nade

very clear for the Court of Appeals in Reed v. State, 283 M. at

380, the Frye-Reed test does not apply to expert opinions
general ly.

No rule or set of rules could be expressed for all cases
which would adequately distinguish helpful expert
testimony from that which is superfluous or worse.
Accordingly, this Court has held that the deternination
of simlar and related issues are generally matters
within the sound discretion of the trial court.

(Enphasi s supplied).

It isonly with respect to new and novel scientific techniques
that a general, as opposed to case-by-case, assessnent nust be
made.

On the other hand, with particular regard to expert
testinmony based on the application of new scientific
techniques, it is recognized that prior to the adm ssion

of such testinony, it nust be established that the
particular scientific nethod is itself reliable.

: [1]f the reliability of a particul ar techni que
cannot be judicially noticed, it is necessary that the
reliability be denonstrated before testinmony based on t he
t echni que can be introduced into evidence.

The question of the reliability of a scientific
techni que or process is unlike the question, for exanple,
of the hel pful ness of particular expert testinony to the
trier of facts in a specific case. The answer to the
guestion about the reliability of a scientific technique
or process does not vary according to the circunstances

of each case. It is therefore inappropriateto viewthis
t hreshol d question of reliability as a matter within each
trial j udge' s i ndi vi dual di scretion. I nst ead,

consi derations of uniformty and consi st ency of deci si on-
making require that a legal standard or test be
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articulated by which the reliability of a process may be
est abl i shed.

283 Ml. at 380-81 (enphasis supplied).

A doctor's opinion as to the etiology of his patient's
arthritis is sinply not the type of thing contenplated by the
phrase "new and novel scientific technique.” What is contenpl ated
are new, and arguably questionabl e, techniques such as |ie detector
tests, breathalyzer tests, paraffin tests, DNA identification
voi ceprint identification, as in the Reed case itself, and the use
of polarized light mcroscopy to identify asbestos fibers, as in

Keene Corporation v. Hall, 96 Ml. App. 644, 626 A 2d 997 (1993).

Nei t her a specific nedical nor a general ergonom c anal ysis of
the stresses and strains that may cause long-terminjury to the
human body i nvol ves the type of new and novel scientific techniques
calling for a Frye-Reed test. The opinion of this Court in Mers
v. Celotex Corp., 88 M. App. 442, 594 A 2d 1248 (1991), cert.

deni ed, Fibreboard Corp. v. Mers, 325 M. 249, 600 A 2d 418

(1992), is directly on point. A nedical expert testified that
asbestos fibers had caused the plaintiff's cancer "even though he
could not state that the theory he espoused was general ly accepted
by the nedical community.” 88 MI. App. at 455. On that basis,
Cel otex, even as does CSX in this case, noved to strike the
testinony "on the basis that the theory was the doctor's personal
opi ni on and not a theory that was generally accepted in the nedi cal

comunity."” 88 M. App. at 456. The trial judge accepted the
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defense argunent and, in a court trial, gave no credence to the

expert opinion. This Court reversed that judgnent for

def endant. Judge Bl oom expl ai ned our rationale.

The standard for the adm ssibility of nmedical expert
opinion testinony i s reasonabl e nmedi cal probability. The
"generally accepted in the nedical community" standard
that was erroneously enployed by the court in the case
sub judice was adopted in Maryland in Reed v. State and
generally applies to the admissibility of evidence based
upon novel scientific techniques or nethodol ogies. I n
that respect, it is perfectly logical and reasonable to
insist that prior to the introduction of expert testinony
on the validity of a newscientific technique (i.e., lie
detector tests, breathal yzer tests, paraffin tests), it
nmust first be established that the scientific technique
has been generally accepted by the relevant scientific
community as reliable.

That exposure t o asbest 0s may cause cancer, however,
is not a novel or controversial assertion. ... Such
testinony was based upon Dr. Schepers's persona
observations and professional experience, and thus
required only a reasonabl e degree of nedical probability.
The holding in Reed v. State has not been extended to
nedi cal opinion evidence which is not "presented as a
scientific test the results of which were controlled by
i nexorabl e, physical |aws."

t he

88 Md. App. at 458-59 (enphasis supplied). Judge Bloom 88 M.

App.

at 459-60, added an excl amati on point.

Since the appropriate standard is reasonable nedical
probability, Dr. Schepers's professional opinionwuld be
adm ssible even if the mmjority of his professional
col | eagues disagreed with it.

(Enmphasi s supplied). See also Owens Corning v. Bauman, 125 M.

App.

454, 498-500, 726 A 2d 745 (1999).
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2. Adequate Factual Basis
Al though Rule 5-702's third factor inquires, w thout further
differentiation, "whether a sufficient factual basis exists to

support the expert testinony," that factor consists of two distinct
sub-factors. It is first required that the expert have avail abl e
an adequate supply of data with which to work. It is then required
that the expert enploy a reliable nethodology in analyzing that
dat a. These are distinct sub-questions of 1) supply and 2)

execution. To the best of our research, it was the opinion of

Judge Murphy in Wod v. Toyota, supra, that first articulated a

di stinction between these sub-i ssues, as he anal yzed separately the

sub-issue of "B. The 'Factual Basis' Issue,” 134 Md. App. at 521-

23, and then "C. The Methodol ogy Issue,” 134 Ml. App. at 523-27.
Turning first to the adequacy of the factual basis, Rule 5-

703(a) cones into play, as it provides:

The facts or data in the particular case upon which an
expert bases an opinion or inference may be those
percei ved by or nade known to the expert at or before the
hearing. |If of a type reasonably relied upon by experts
inthe particular fieldin form ng opinions or inferences
upon the subject, the facts or data need not be
adm ssible in evidence.

(Enphasi s supplied). See also Keene Corporation, Inc. v. Hall, 96

Ml. App. 644, 660, 626 A 2d 997 (1993).
We | ook first at the question of whether the three experts had

sufficient data to permt themto offer expert opinions.
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A. Dr. Widmeyer and Dr. Shepard

Dr. Wdneyer, of the Roanoke Othopedic Center, had been a
medi cal doctor for 35 years. Most of his nedical career was spent
i n orthopedi c surgery and he was board-certified in that specialty.
Over the years, he had treated approxi mately 65,000 patients with
osteoarthritis. Dr. Wdneyer reviewed the nedical records of
MIller, fromhis visit to the Bayview Center in 1997 through his
partial knee replacenent surgery in 2002. Dr. Wdneyer exam ned
Mller in April of 2003 and took a conplete nedical history from
him Dr. Wdneyer also reviewed X-rays of MIler's knees taken by
Dr. Seth in 2000, as well as Dr. Seth's nedical records of MIler
and an MRl scan of MIller's knees. Dr. Wdneyer described his
personal exam nation of MIler's knees.

Q Wul d you tell the jurors what you found from
your exam nation?

A If at all possible, | like to watch a pati ent
when they can't see nme so that we're sure we don't have
sonebody that's putting on a performance. | was able to
see himcone down the hall, and after he left, I was able
to watch himgo out in the parking | ot and get in the car
when he was not able to see ne. Both tines, he |eaned
very heavily on a cane to support his |l eg and he wal ked
with a very obvious |inp.

And when | exanmined him his | eft knee was swol | en.
He had already had his surgery by this tine. So he had
t he poke-hole scars fromwhere they do the scope. That
was what Dr. Shepard did first and then he had the ot her
scar fromwhere they did the partial knee repl acenent.

H s knee was swollen and it was tender, especially
on the nedial--that's the i nside where the col |l apse was- -
and it hurt himto straighten his knee all the way out
and | _was not able to get himto bend it nore than 90
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degrees. He couldn't tuck it up. And when you put your
hand on his knee, there was considerable crunching and
grinding, which is referred to as crepitation. That's
just where the bones are grinding. Basically, he had a

si ck knee.
Q Did you exam ne his right knee?
A Yes.

Q What were the findings in the right knee?

A The right knee was simlar to the left, but it
wasn't as far gone and he had not had surgery onit. The
right knee had swelling, which neans it was irritated.
He had the crepitation, the crunching, which is what the
arthritis is all about, and he had pain on the extrenes
of notion, but it wasn't restricted yet. So he had an
arthritic knee. It was just |agging behind the other
one.

(Enphasi s supplied).

Dr. Wdneyer's nedical diagnosis was bilateral "traumatic
arthritis in both of his knees, the left worse than the right."
Dr. Wdneyer was t hen asked a hypot heti cal question, which incl uded
all of the work-related information testifiedto by MIler and Reed
and the stipulated testinony of Spencer. The hypothetical went on
for approxi mately ni ne-pages of transcript. Over CSX s objection,
Judge Nance ruled that Dr. Wdneyer had an adequate factual basis
to permit himto offer an opinion as to the cause of Mller's
osteoarthritis.

Dr. Shepard had been a practicing doctor for 30 years,
specializing in orthopedic surgery. He was board certified in
ort hopedi cs and had worked extensively in the area of knee probl ens

and knee repl acenent surgery. He regularly perforned approxi mately
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100 arthroscopies or knee surgeries per year. He had testified in
court as an expert w tness on nunerous occasi ons. He had di agnosed
and treated thousands of patients with osteoarthritis. He further
estimated that approximately 40% of his osteoarthritis cases were
occupation-rel ated and were the result of repetitive injury.

Dr. Shepard first saw MIller as a patient on July 11, 2000.
On that occasion Dr. Shepard took an extensive nmedical history from
hi m Several X-rays were also taken of Mller's knees. Dr.
Shepard also gave MIller a physical exam nation, including
extensive testing of MIller's knee novenents and nobility.

Dr. Shepard testified that he had treated railroad conductors
in the past and that he had actually visited some of the railroad
yards. He was asked a hypot hetical question, which included all of
the work-related information given in the testinmony of MIler and
Reed and contained in the stipulated testinmony of Spencer. Dr .
Shepard had al so read a nunber of studies of the epideni ol ogi cal
and "bi onechani cal effects of wal king on ballast as well as other
studi es done on occupational groups [of] people who clinb, squat,
kneel and wal k on uneven terrain." Dr. Shepard observed that
"while these people are not conductors, the |oads borne by their
knees [were] simlar” to that borne by MIler

MIller returned to Dr. Shepard for a second visit on July 24,
2000, as a result of which an MRl was taken of MI|ler's knees. Dr.

Shepard perforned an arthoscopy on MIler on August 16, 2000. On
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the basis of all of this data, particularly the arthoscopy, Dr.
Shepard concl uded:

A [ This] man's knee was plunb worn out and |
believe it was due to his repetitive kneeling, heavy
l[ifting, clinbing, walking on the uneven surfaces, in
this case ballast, junping on and off cars as a result of
his, what was required in his job.

Q Doctor, why is the rolling on this large
bal | ast a precursor to osteoarthritis?

A Because it places abnormal bi onechani cal
stresses on your ankle and on your knee. Good exanple is
if you just ask the jury, | nmean, if they just say wal k
on the right side of their foot just walk around, or
stand on it, you're going to feel a stress going up your
leg into your knee. And that's basically what happens.
It transmts an abnormal force. [t will stretch out the
liganent if you are always walking with your knee, you
know, bent one way or the other which nmakes your knee
unstable and tends to pronote cartilage tears, slippage
of the joint |leading to arthritis. Nunber two, it can
lead to conditions not only in the ankle and m d-f oot
where, you know, your |iganents stretch out and you're
prone to arthritis fromabnormal stresses but it can | ead
to stunbling and slipping. It's really well docunented
and these people are always tripping and falling and
that's al so putting an abnornmal bionechanical stress on
their knee.

(Enphasi s supplied).

Mller, after returning to work for al nost two years, returned
to Dr. Shepard in early 2002. There were nore X-rays. Dr. Shepard
referred Mller to Dr. Thomas Whitten, who perforned a |left knee
repl acenent .

B. Dr. Andres
Dr. Andres testified as an expert in ergonom cs, the study of

the rel ati onshi p between job requirenents and t he physi cal capacity
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of the human body. He received his Ph.D. in bioengineering from
the University of Mchigan and had been engaged in both research
and the teaching of graduate courses in bionmechanics since 1980.

He has al so directed research projects for the Cccupational Safety
and Health Administration (OSHA), the National Institute of
Cccupational Safety and Health (NICSH), and the Nationa

Aeronautics and Space Admi nistration (NASA). He had al so done
ergonom ¢ consulting work for railroads. Since 1990, he had been
an ergonom cs consul tant to a nunber of nmjor industries, including
the Ford Mdtor Conpany, N ssan, and Hitachi. Dr. Andres had
publ i shed 53 articles on various ergonomn c topics.

Dr. Andres was famliar with materials published by the
Association of Anerican Railroads (AAR) about "repetitive
crouching, squatting, kneeling, and flexing of the ankle [as]
primary actions contributing to conpression and wear-and-tear of
tissue of the Iower extremties." He was personally famliar with
the study itself and with nost of the key scientists who prepared
the study that lead to the AAR training manual. The risk factors
identified in that study had received wide circulation in trade
journals, textbooks, and journals in the field of ergonom cs.

Dr. Andres was specifically famliar with knee osteoarthritis
as a "cumul ative trauma disorder.” Dr. Andres also relied on a
1992 study by the Burlington Northern Railroad about the force

exerted on the human leg and ankle as it disnounts froma slowy
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noving railway car. (At eight mles per hour, e.qg., the force on
the foot as it hits the ground is 15 tinmes the person's body
wei ght .)

Dr. Andres had al so been nade aware of a nunber of letters of
conplaint to CSX by its enpl oyees about the problem of wal king on
| arge ballast in the CSX yards. 1In a hypothetical question, Dr.
Andres was al so apprised of the testinony of both MIler and Reed
and t he stipul ati on of Spencer's testinony about yard conditions in
the Baltinore area CSX yards. Dr. Andres was of the opinion that
CSX did not neasure up to the industry standard in ergonom cs.

CSX did not have an ergonom cs program that canme up to

t he standards that reasonabl e enpl oyers in the i ndustri al

segnent of our country have.

Wth respect to Mller's "exposure to risk factors for
cumul ative trauma disorders of the lower extremties,"” Dr. Andres
descri bed the material on which he based his concl usion.

[T] here are several |levels of analysis that | perforned.

First of all, | have observed these particul ar tasks that

the conductors like M. Mller had to perform at a

variety of locations and | have determ ned that certain

aspects of these tasks require the squatting or the

kneeling or the bending of the leg, particularly the
knee, on a repetitive basis.

Those types of tasks include the throwi ng of the old
style of switch. They also include coupling of air hoses
that tie the brakes together fromcar to car. They also
include this clinmbing up and down on the | adders, which
|"ve indicated the first step is anywhere from24 to 32
i nches above the ground, and al so included the wal ki ng on
t hese | arge rocks.

So 1've docunented that he has been exposed to
t hose.
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(Enmphasi s supplied).
He also had a copy of MIller's job description, supplied by
CSX. He testified to his visits to CSX s Bayview, Locust Point,
and Curtis Bay yards. He testified that he had observed conductors
at work in yards for up to three hours at a tine over the course of
"the last six to seven years.” He offered an opinion first as to
the ergonom c factor of repetition.
wal king five mles a day, you' re taking nore than 12, 000
steps per day. Multiply that out times the nunber of
days and the nunber of years, it's mllions of steps that
have been taken. So repetition is certainly present.
Q There was testinony that these guys were
wor king i n excess of 300 days a year. If we do the math
at 12,000 a day on 300 days, that's 3,600,000 a year?
A Yes.
Q Over a 12-year career, that woul d be how nuch?
A It would be probably 40 m|lion.
Dr. Andres analyzed the risk factor of repetitive wal king on

| ar ge bal | ast.

The study at Burlington Northern | ooked at just walking
on ballast and found that the total body forces were
greater than wal king on | evel ground. At the very | east,
we're |l ooking at--even if this was not | arge rock, you're
| ooking at two to four tinmes body weight if this was a
| evel surface. So certainly, you are exerting force on
the structures of the |eg.

(Enmphasi s supplied).
Dr. Andres then referred to a study he hinself had done about

the effect of walking on large ballast. He referred as well to a
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simlar study by Dr. Peter Kavanaugh, a professor at Penn State
University. Both studies reached simlar concl usions.
We found that walking on the large rock increased the
notion of what we call the "rear foot," the back part of

the foot, dramatically and significantly over wal king
either on small rock or on just regular concrete.

Q And am | correct that you did a study using
main |line ballast and wal ki ng bal |l ast?

A That's correct.

(Enmphasi s supplied).
C. The Medical Opinions

Wth particul ar respect to the nedi cal opinions offered by Dr.
W dneyer and Dr. Shepard, the opinion of Judge MAuliffe for the

Court of Appeals in Meda v. Brown, 318 M. 418, 427-28, 569 A 2d

202 (1990), is dispositive.

It is apparent that each doctor relied in part on
circunstantial evidence in reaching his opinion that Dr.
Meda was negligent. The defendant argues that this is
i nperm ssi bl e--that because the experts who testifiedfor
the plaintiff could not identify with particularity the
specific act of negligence and precise nechanism of
injury, t heir testinony is nere speculation or
conjecture. W do not agree ....

The plaintiff's experts, armed with their fund
of  know edge, drew certain inferences from the
ci rcumst ances. Havi ng examined the testinony of the
experts, we conclude that the trial judge did not err in
permtting that testinony and allowing the doctors to
base their opinions on a conbination of direct and
circunstantial evidence. The doctors recited in detai
t he physical facts they consi dered, and the nedi cal facts
t hey added to the equation to reach the conclusion they
di d. The facts had support in the record, and the
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reasoni ng enployed was based upon logic rather than
specul ati on _or conj ecture.

(Enphasis supplied). See also Myers v. Celotex, 88 MI. App. 442,

458-59, 594 A 2d 1248 (1991); Omnens Corning v. Bauman, 125 Md. App.

454, 498-500, 726 A 2d 745 (1999).
D. A Sufficient Factual Basis Generally

CSX s argunents on this sub-issue are little nore than bayi ng
at the noon. CSX acknow edged, for instance, that Dr. Andres had,

inter alia, perforned his own study of rear foot notion and the

adverse effect on ankl es, | egs, and knees of repetitive stepping on
unst abl e surfaces, such as large mainline ballast. CSX does not
suggest how its denigration of that research as "one | one, biased
study” goes to admi ssibility rather than only to weight. Nor does
CSX conjecture into what glowing endorsenment its deneaning
participle "biased" will be transforned, in that prismof reviewin
whi ch evi dence magically takes on the col oration nost favorable to
the prevailing party. On this issue, it is Mller who gets to
choose the adjectives.

The fatal flaw of CSX s attack on the adequacy of the factua
basis for the experts' opinions is its conplete m sreadi ng of what

this Court didin Wod v. Toyota, supra. No |less than three tines,

CSX totally mischaracterizes, perhaps disingenuously, what this
Court actually held in that case. CSX asserts, "this Court
excluded expert testinony where there was a l|ack of factual

predicate.” This Court, to the contrary, never excl uded any expert
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testinmony. CSX asserts, "this Court [held] that the engineer in
Whod was not qualified to express an opinion as to defective design
of an airbag.” This Court, to the contrary, never held that the
engi neer was not qualified to express an opinion. CSX asserts,
"Even with these facts, the Court held that the expert |acked a
sufficient factual basis.” This Court, to the contrary, never held
that the expert |acked a sufficient factual basis.

An arguably disparaging allusion to "know edge derived from
enpl oynent as a litigation consultant,"” noreover, was by no neans
tantanount to "hesitancy" on our part to treat testinony based on
such know edge as adm ssi bl e. A wy coment is not a |egal
prohi bi tion.

E. The Core Meaning of Wood v. Toyota

To begin to conpare Whod v. Toyota with the present case, one

must keep in the forefront of the mnd the single salient fact
that, whereas Judge Nance in this case ruled the three expert

opi ni ons to have been adm ssible, the trial judge in Wod v. Toyota

ruled the single expert opinion to have been inadm ssible. The
significance of that result is to be found not in any decision by
us as to the expert opinion per se but in the highly deferenti al
abuse-of -di scretion standard that we applied to the trial judge's
evidentiary rulings. Judge Miurphy went out of his way in Wod v.
Toyota, 134 Md. App. at 520 n.8, to point out that whether the

decision is to admt or to exclude expert testinony, the tria
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judge' s discretionary decision "will seldomconstitute a ground for
reversal ."

The "adnmi ssibility of expert testinony is a matter
largely within the discretion of the trial court and its
action will seldom constitute a ground for reversal."
"The decision to admt or exclude 'expert' testinony is
within the broad discretion of the trial court and that
decision will be sustained on appeal unless it is shown
to be manifestly erroneous."

(Enphasi s supplied). Imrediately prior to announcing that standard
of review, noreover, he had announced the actual holding of the
case in a single sentence.

W are not persuaded, however, that Judge Hotten's

decision constituted an unfairly prejudicial abuse of
di scretion.

134 Md. App. at 519-20 (enphasis supplied). After a thorough
di scussion of the factual basis sub-issue, Judge Mirphy concl uded:

It is well settled that the trial judge--not the
expert wtness--determnes whether there exists an
adequate factual basis for the opinion at issue. Madden
v. Mercantile-Safe Deposit & Trust Co., 27 M. App. 17,
44 (1975). We are not persuaded that Judge Hotten was
clearly erroneous in finding that M. Leshner's opinion
was based on an inconplete factual predicate.

134 Md. App. at 523 (enphasis supplied).

In Wood v. Toyota this Court did not exclude the testinony of
the expert nor hold that he | acked a sufficient factual basis for
his opinion. W did not, to be sure, hold, as a matter of [|aw,
that there was a sufficient factual basis for the expert's opinion.
Had we done so, we would have reversed the trial judge for having

abused her discretion. W did not. Nei t her, on the other hand,
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did we hold, as a matter of law, that there was not an adequate
factual basis for the opinion. That question was not before us.
As a rudinentary principle of sound | egal nmethod, litigants
nmust be extrenmely circunmspect in drawing conclusions from the
affirmance of a discretionary call. In all statistical |ikelihood,

we were, in Wod v. Toyota, dealing with that 80% bul ge of the

bel | - shaped curve wherein the trial judge, within her discretion,
could have gone either way and still been affirnmed. Just because
we affirm a judge's discretionary decision to exclude an expert
opi ni on does not necessarily nean that we, on precisely the sane
facts, would not al so affirmthe deci sion of another judge to admt
t he opi ni on.

In Whod v. Toyota, we held nothing with respect to the

qualification of the expert. W sinply held that the trial judge
had not abused her discretion in ruling as she did. W held
nothing with respect to the adequacy of the factual basis for the
expert opinion. W sinply held that the trial judge had not abused
her discretion in ruling as she did. 1In that part of the opinion
dealing with the reliability of the nethodology used by the
ostensi bl e expert, our analysis and its unm stakable tone, do, to
be sure, make it nuch nore likely that we would, had it been
necessary, have held the expert's nethodology to have been
unreliable, as a matter of [|aw Even that, however, calls for

specul ation, for that question was not before us. Qur opinion on
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t he sub-issue of the adequacy of the factual basis for the expert's
opinion, on the other hand, does not give rise to the sane
speculation. W affirned the trial judge's exercise of discretion
and that was it.
F. The Discretionary Range is Broad

In a case such as this, in which Judge Nance ruled that the
expert opinions were adm ssible, a much nore reliable precedenti al

benchmark woul d be Chi ef Judge Murphy's opinion for this Court in

Hal| v. State, 107 M. App. 684, 670 A.2d 962 (1996). In that
case, the expert in clinical social work had observed the abused
child' s displaying of anger; had |earned that the child had been
| yi ng, stealing, and had been "accused of acting out sexually in
his previous foster hone;" and suffered frommaj or depression. 107
M. App. at 687-88. From that essentially anbiguous factual
predi cate, particularly in a case in which the burden of persuasion
was beyond a reasonabl e doubt, the expert offered the opinion that
the child s conduct was "strongly associated with his being a
victimof child sexual abuse."
Q These disorders that you noted in [the
victims] major depression and conduct disorder, could
you testify to a substantial degree of psychol ogical

certainty that they were basically caused by his being a
victimof child sexual abuse?

THE W TNESS: | would say that they are strongly
associated with his being a victimof child sexual abuse.
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. And upon what facts and circunstances do you
base that concl usion, that opinion?

A Because of the way in which [the victim
presented his information to ne. Wen he cane in acting
out, very angry, wasn't going to talk to ne or to anyone
el se, and he was going to wal k about and all of that.
107 Md. App. at 688-89 (enphasis supplied).
I n holding that an expert opinion was adm ssible even if its
factual basis was only enough to show that a causal relationship

was possible, rather than probable, this Court, 107 M. App. at

693, quoted with approval from Langenfelder v. Thonpson, 179 M.

502, 505, 20 A 2d 491 (1941):

The opinion of an expert as to even the
possibility of the cause of a certain
condition may frequently be of aid ... for
when the facts tend to show ... the cause of
t he condition, the assurance of an expert that
t he causal connection is scientifically
possible may be helpful in determ ning what
are reasonabl e inferences to be drawn fromthe
facts.

Langenfel der v. Thonpson, 179 Md. 502, 505, 20 A 2d 491
(1941). In Langenfelder and i n Hughes v. Carter, 236 M.
484, 486, 204 A 2d 566 (1964), the Court of Appeals held
that a physician was entitled to express an opinion that
the plaintiff's injuries could have resulted froman auto
acci dent. In Wantland v. State, 45 M. App. 527, 413
A.2d 1376 (1980), this court held that an expert was
permtted to opine that a particular knife could have
caused the victinm s wounds.

(Enmphasi s supplied).

In Ali_v. State, 314 Ml. 295, 310, 550 A 2d 925 (1988), the

Court of Appeal s approved an expert opinion that showed a possible

causal connecti on.
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The State was offering the testinony of an expert to show
that these drugs could, and were known to, cause this

effect upon a person such as [the victinm. Thi s
informati on was rel evant, and potentially useful to the
jury.

(Enphasis in original). See also Sinmmons v. State, 313 Md. 33, 48,

542 A 2d 1258 (1988); Yount v. State, 99 M. App. 207, 219, 636
A . 2d 50 (1994) (expert permtted to testify that it is "normal and
very common" for abused children to recant their initial reports of
child abuse).

Actual ly, the conbined effect of Whod v. Toyota and Hall v.

State is to send a collective nessage that neither opinion alone
coul d convey. The factual basis for the expert opinion in Hall was
relatively skinpy; yet we did not hesitate to affirm the
di scretionary decision to admt it. The factual basis for the
opinion, in contrast to the reliability of its methodol ogy, was

actually nore detailed in Wod v. Toyota than in Hall; yet we did

not hesitate to affirmthe discretionary decision not to admt it.

If the focus of the two opinions were, inproperly, on expert
opi nions per se, the two results m ght appear to be contradictory.
If the focus, however, is, properly, on the broad discretion
entrusted to trial judges on evidentiary rulings, the two opinions,
i n harnony, conmuni cate the desired nessage. One judge may admit an
opinion on a lesser predicate while another judge rejects an
opinion on a greater predicate, and both wll be affirmed for

operating wthin their legitimte discretionary range. That
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apparent anomaly, by definition, is an accepted consequence of
di scretion, and there is no disharnony or incongruity between the
two results.

CSX also cites Stasior v. National Railroad Passenger Corp.,

19 F. Supp. 2d 835 (N.D. Ill. 1998), a case in which the bases for
two expert opinions did not bear any resenblance to the bases for
the three expert opinions in this case. Stasi or, noreover, is

based on federal evidence | aw and especially on Daubert v. Merrell

Dow Pharnmaceuticals, Inc., supra, neither of which, as we have

al ready pointed out, applies in a FELA case in a state court.
G. A Sufficient Factual Basis

W hold that all three of Mller's experts had an abundant
factual basis for the opinions they offered. See Beatty V.

Trailmaster Prod., Inc., 330 Md. 726, 741, 625 A 2d 1005 (1993);

G ant v. Booker, 152 Mi. App. 166, 181-88, 831 A 2d 481 (2003);

Troja v. Black & Decker Mg. Co., 62 M. App. 101, 110, 488 A 2d
516 (1985).

The factual basis for each of the three chall enged expert
opinions in this case was, we hold, significantly nore substanti al

than that in Hall v. State. I n 1, we did not hold that the

factual basis for the opinion was necessarily adequate, as a matter
of law. We sinply held that the trial judge who had ruled it to be

adequat e was operating within her discretionary range. That is all
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we are required to do with respect to Judge Nance's discretionary
rulings in this case, and we do not hesitate to do so.

3. Reliable Methodology
It is not always possible to draw a clean |ine of demarcation
bet ween the sub-issue of an adequate factual basis for an expert
opi nion and the sub-issue of a reliable nethodol ogy. At the edges,
the two inevitably overlap and blur into each other. The
respective centers of gravity, however, are nonethel ess distinct.

In Wood v. Toyota, supra, we affirnmed the ruling of the trial

j udge to exclude an expert's opi nion because, inter alia, there was
no evi dence that the expert had enployed a reliable nethodol ogy.
In that part of his opinion dealing wth nethodol ogy, Judge Mir phy
1) assuned that the expert was qualified and 2) assuned that there
was an adequate factual basis for the opinion. VWhat was still
| acki ng was an adequate theory or rational explanation of how the
factual data led to the expert's conclusion. Judge Mirphy pointed
out :

M. Leshner never explained how the data upon which he

relied led himto the conclusion that the size of the

vent hol es caused appellant's injuries. No trier of fact

coul d conclude that vent holes in an air bag caused an

injury merely because an expert said that they did. M.

Leshner's theory provided no rational explanation for why

the size or location of the vent hol es had anything to do
with the injuries that appell ant sustai ned.

134 Md. App. at 523-24 (enphasis supplied).
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We quoted Beatty v. Trailmaster, supra, and reaffirmed that an

expert opinion nmust provide a sound reasoni ng process for inducing
its conclusion fromthe factual data.

In Beatty v. Trailmaster, 330 MI. 726 (1993), the
Court of Appeals affirnmed a sunmary judgnent entered
against a plaintiff who proffered the testinmony of a
qualified expert who could offer no "scientific evidence

[or] sound data to buttress his opinion." In that
case, the expert had in essence furnished a "because |
say so" explanation for his conclusion that a device
installed on a notor vehicle was "unsafe." The Beatty
Court rejected that explanation on the ground that "[o]ur
cases hold that '"an expert's opinion is of no greater
probative val ue than the soundness of hisS reasons given
therefor will warrant.'"

134 Md. App. at 525 (enphasis supplied).

W cited, 134 M. App. at 526, with approval, Denaree v.

Toyota Motor Corp., 37 F. Supp. 2d 959, 963-65 (D. Ky. 1999), which

rej ected an expert opinion that "was based sol ely on conjecture and
specul ation and was not grounded in any scientific bases,” and

Britt v. Chrysler Corp., 699 So. 2d 179, 180-82 (Al a. 1997), which

rej ected an opi ni on because "t he expert did not provi de an adequate
explanation for the basis of his opinion." See also G ant v.
Booker, 152 Md. App. 166, 183-85, 831 A 2d 481 (2003) ("[We nust
determne ... if his testinony was the product of reliable

principles and nmethods."). And see (ken v. State, 327 Ml. 628

660- 61, 612 A . 2d 258 (1992); Potonmac Electric Power Co. v. Snmith,

79 Md. App. 591, 645-46, 558 A 2d 768 (1989); Thomassen Lincoln-

Mercury, Inc. v. Goldbaum 45 M. App. 297, 305, 413 A 2d 218

(1980) ("Appellant's conplaints about the manner in which [an
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expert wi tness] derived and stated his opinion as to value go to
the weight to be accorded his testinony rather than to its
adm ssibility.").

A. Dr. Widmeyer and Dr. Shepard

Both Dr. Wdneyer and Dr. Shepard were well qualified, board-
certified orthopedic surgeons, who had treated thousands of
patients with osteoarthritis. Each exam ned M|l er personally, Dr.
Shepard on a number of occasions. Dr. Shepard actually perforned
an arthoscopy on Mller's |left knee. Each reviewed M Il er's nedi cal
records, fromDr. Seth and fromthe Bayview Medical Center. Dr.
W dneyer reviewed Dr. Shepard's records. Each exam ned X-rays and
MRI scans of MIler's knees. Each took a full medical history from
MIller. Each had the benefit of a hypothetical question reciting
the details of MIller's work history and daily work habits and
routines.

Dr. Shepard, noreover, 1) had visited railroad yards, 2) had
treated railroad conductors in the past, and 3) had read a nunber
of studies of the epidem ol ogical and "bionmechanical effects of
wal ki ng on ballast as well as other studies done on occupational
groups [of] people who clinb, squat, kneel and wal k on uneven
terrain.”

The reasoning process that went into their diagnoses of
Mller's ailment and its likely cause was inpeccable. Meda v.

Brown, supra; Meyers v. Celotex, supra;, Oaens Corning v. Baunman,
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supra. Although CSX conplains that neither doctor had conducted
studies on the effect of wal king on ballast, Dr. Wdneyer and Dr.
Shepard testified as physicians, not as ergonom c experts.

CSX points out that the nethodol ogy enployed by doctors is
"differential diagnosis.” That is a scientific nethod that |aynen
would refer to as the process of elimnation. Once the doctor
observes and di agnoses the present condition of MIler's knees, he
then considers the four or five recognized causes for such a
condition. Fromthe nedical history and work history of MIler, he
can then elimnate those possible causes that are less likely and
focus upon the one that is nost likely. Both doctors ruled out
genetics, obesity, acute trauma, and ot her causes of osteoarthritis
except cumul ative trauma. There is nothing inproper or unreliable
I n such a nethodol ogy, particularly in a FELA case, in which the
scales are tilted toward liberal admssibility.

CSX conplains that the doctors did not elimnate the
eti ol ogical contributionthat MIler's wal ki ng on nmai nline ball ast,
not in the yards but out on the mainline, my have made to his
injury. It is of no legal significance, however, that Mller's
wal king on mainline ballast in the yards was only part, but not

all, of his cunulative trauma, for as Rogers v. M ssouri Pacific

Railroad Co., 352 U. S 500, 506, 77 S. Ct. 443, 1 L. Ed. 2d 493

(1957), pointed out with respect to FELA cases:

[T]he test of a jury case is sinply whether the proofs
justify wth reason the conclusion that enployer
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negligence played any part, even the slightest, in
producing the injury or death for which damages are
sought. |t does not matter that, fromthe evidence, the

jury may also with reason, on grounds of probability,
attribute the result to other causes.

(Enphasi s supplied). Apariciov. Norfolk & Western Railway Co., 84

F.3d 803, 812 (6th Cr. 1996), simlarly observed:

The test of causation in Federal Enployers' Liability Act
cases i s whet her an enpl oyer's actions played any part at
all in causing the injury.

(Enmphasis in original).
The definitive analysis of the use of differential diagnosis
by a physician was made by the United States Court of Appeals for

the Fourth Circuit in Westberry v. G slaved Gumm_ AB, 178 F. 3d 257

(4th Cr. 1999). The defendant there, as CSX here, chall enged the
adm ssibility of the nedical expert's diagnosis of the plaintiff's
injury and its cause.

GGAB contends that Dr. |senhower's testinony was
i nadm ssi ble because it was not based on reliable
scientific methodology. This is so, it argues, because
Dr. |Isenhower had no epidem ol ogi cal studies, no peer-
revi ewed published studies, no animal studies, and no
| aboratory data to support a conclusion that the
i nhal ation of talc caused Westberry's si nus di sease.
Dr. Isenhower nerely relied on a differential diagnosis
... 1in reaching the conclusion that Wstberry's sinus
probl ens were caused by his exposure to talc. GGA
mai ntains that a differential diagnosis ... is [not]
sufficient to establish the reliability of Dr.
| senhower's opinion. W disagree.

178 F. 3d at 262 (enphasis supplied).
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The Fourth Circuit, 178 F.3d at 262-63, explained that

differential diagnosis in areliable nethodol ogy and pointed toits
"overwhel m ng acceptance in the nedical comunity.

Differential diagnosis, or differential etiology, is a
standard scientific technique of identifying the cause of
a nedi cal problemby elimnating the |ikely causes unti l
the nost probable one is isolated. A reliable
differential diagnosis typically, though not invariably,
is perforned after "physical exam nations, the taking of
nedical histories, and the review of clinical tests

i ncl udi ng | aboratory tests,” and generally S
acconpl i shed by deternm ning the possible causes for the
patient's synptons and then elimnating each of these
potential causes until reaching one that cannot be rul ed
out or determ ning which of those that cannot be excl uded
is nost likely. This technique "has overwhel m ng
acceptance in the nedical comunity, has been subject to
peer review, and does not frequently lead to incorrect
results.” W previously have uphel d the adm ssion of an
expert opinion on causation based upon a differential
di agnosis. And, the overwhelm ng majority of the courts
of appeals that have addressed the issue have held that
a nedical opinion on causation based upon a reliable
differential diagnosis is sufficiently valid to satisfy
the first prong of the Rule 702 inquiry. Thus, we hold
that areliable differential diagnosis provides a valid
foundation for an expert opinion.

(Enphasi s supplied).

CSX conplains that Dr. Wdneyer and Dr. Shepard did not rely
for their diagnoses on scientific literature or scientific tests.
The Westberry opinionis alsoillumnating as to such a contenti on.

[While precise information concerning the exposure
necessary to cause specific harm to humans and exact
details pertaining to the plaintiff's exposure are
beneficial, such evidence is not always available, or
necessary, to denonstrate that a substance is toxic to
humans gi ven subst anti al exposure and need not invariably
provide the basis for an expert's opinion on causation.

178 F. 3d at 264 (enphasis supplied).
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CSX takes particular unbrage at what it characterizes as a
| ess than convincing elimnation of several alternative causes.

Agai n, Westberry sheds |light on such a contention.

[ Al nedical expert's causation conclusion should not be
excl uded because he or she has failed to rule out every
possi bl e alternative cause of aplaintiff's illness. The
alternative causes suggested by a defendant affect the
wei ght that the jury should give the expert's testinony
and not the adm ssibility of that testinony.

... Dr. Isenhower's alleged failure to account for
all possible alternative causes for Wstberry's sinus
problenms did not prohibit the adm ssibility of his
opi nion as to causati on.

178 F. 3d at 265-66 (enphasis supplied).
Hardyman v. Norfol k and Western Railway Co., 243 F.3d 255 (6th

Cir. 2001), was a FELA case in which the trial court had excl uded
an expert opinion by the plaintiff's physician. The Sixth Crcuit
reversed the trial court. It expressly approved of differentia
di agnosis as a technique for determ ning causation.
One appropriate nmethod for making a determ nati on of
causation for an individual instance of disease is known
as "differential diagnosis,"” whichis the nethod enpl oyed

by Plaintiff's experts in this case. "Differential
di agnosi s" i s defined as:

[t] he method by which a physician determ nes what
di sease process caused a patient's synptons. The
physi ci an considers all rel evant potential causes of the
synptons _and then elinm nates alternative causes based on
a _physical exam nation, clinical tests, and a thorough
case history.

243 F. 3d at 260 (enphasis supplied).
In that case, a railroad brakeman was suffering cumulative

work-related trauma that manifested itself as carpal tunnel
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syndrone. The Sixth Grcuit pointed out, 243 F.3d at 265, that
causati on can be determ ned by a physician's differential diagnosis
and does not require an epi dem ol ogi cal study or a study conducted
on the precise type of enployee involved in the suit.

[I]t makes little sense to require a plaintiff to
establ i sh a dose/ response rel ati onshi p or threshold | evel
in a situation where there has been no scientific study
conduct ed specifically on railroad brakenen and where t he
dose/ response rel ati onship or threshold | evel will always
vary fromindividual to individual. Such a requirenent
essentially would foreclose plaintiffs from recovering
for CTS against negligent enployers wunless their
particular job has been the subject of a national,
epi dem ol ogi cal study on CTS.

(Enmphasi s supplied).

W hold that Judge Nance did not abuse his discretion in
ruling that the opinions of Dr. Wdneyer and Dr. Shepard were based
on reliabl e nethodol ogi es.

B. Dr. Andres

CSX clainms that Dr. Andres should not have been pernitted to
give an expert opinion as to the ergonomc risks associated with
CSX's Baltinore area rail yards because his nethodol ogy was not
reliable. It will not be enough for CSX to persuade us that Dr.
Andres's methodology was not, as a matter of fact, ultinmately
reliable. CSX faces the far nore daunting task of convincing us,

as a matter of law, that his methodol ogy was not even arguably

reliable and that any judge who coul d even t hi nk ot herwi se woul d be

guilty, ipso facto, of an abuse of discretion. Since we would

find, were the question before us, that Dr. Andres's nethodol ogy
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was, as a matter of fact, inpeccably reliable, a fortiori, we hold,
as a matter of law, that Judge Nance did not abuse his discretion
In so finding.

Al though Dr. Andres's testinony inevitably confirnmed and
reinforced the al ready abundant proof of causation, it was offered
primarily to prove 1) the existence of ergonomc risk factors to
the lower extremties of enployees in railroad yards, 2) the
exi stence of known renedi al nmeasures to aneliorate those ergononic
ri sks, and 3) CSX s know edge of both the ergononmic risks and the
avail abl e renedi al nmeasures. The type of foreseeability or notice
on the part of CSX that Dr. Andres was testifying to was well

descri bed by Aparicio v. Norfolk & Western Railway Co., 84 F.3d 803

811-12 (6th Cr. 1996), a case in which Dr. Andres was,
coincidentally, also an expert witness for the plaintiff.

The testinony of Dr. Robert Andres, Aparici o' s ergonom cs
expert, shows that there were ergonomc risk factors and
known renedial neasures that had been described and
accepted by the scientific community. This information
was widely published in trade and scientific journals.
A jury could accept Dr. Andres' testinony and find that
a reasonably prudent enployer woul d have known about the
risk factors and taken steps to aneliorate them I n
addition, the | aw does not inpose a duty on an enpl oyer
to address a safety hazard or risk only in the event that
asimlar injury has occurred before fromthe sane cause.

... Dr. Andres testified as to the risk factors
accepted in the bionechanical and ergonom cs comunity
for upper extremty cunul ative traunma di sorders .... Dr.
Andres also testified that an industrial enployer like
Norfolk & Western would |[earn of these ergonom c risk
factors, as well as of methods of determ ni ng whet her an
enpl oyee was exposed to a risk of injury and nethods of
anel i oration, through scientific and professional
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publications, trade journals and industry publications.
Further, Dr. Andres stated that an enployer |ike Norfolk
& Western woul d know of the ergononic literature through
its nedical departnent or safety person.

(Enphasi s supplied).

CSX acknow edges that Dr. Andres had conducted a study on the
effects on the lower extremties of wal king on |arge ballast and
that Dr. Andres was also famliar with a simlar study by Dr. Peter
Kavanaugh. CSX seens to assume that both of those studies wll
magi cal |y evanesce when it tells us that they were "funded by
plaintiffs' law firnms" or that they were "litigation inspired."
They, of course, wll not disappear from the record, and they
confirmthe reliability of Dr. Andres's nethodol ogy.

CSX conpl ains that Dr. Andres "had never observed a conduct or
for one full day" and that he "did not quantify how many tines
MIller or any yard conductor perforned a task or activity in a
given day." What Dr. Andres testified to was that he had visited
CSX' s Bayview, Locust Point, and Curtis Bay yards; that he had
observed conductors at work in yards for up to three hours at a
time; and that he had done this over the course of "the last six to
seven years." In ternms of quantifying the repetition of a task
that ultimately produces cunulative trauma, if such serves a
pur pose, CSX is dismayed that "the |ongest period of time [Dr.
Andres] had observed a worker [was] approxinately two to three
hours.™ W are betrayi ng perhaps our ergonomn c ignorance when we

observe that if one knows the nunber of steps and kneebends and
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squats that a worker takes or nakes in three hours and w shes to
cal cul ate the nunber of such phenonena that occur over the course
of an ei ght-hour day, one multiplies the three-hour total by 2.67.
That, for better or for worse, is what we would do and, for the
nmonment, it is our call. QED.

To the extent to which Dr. Andres's testinony contributed to
the proof of causation, CSX argues that Dr. Andres had inadequate
informati on about MIler hinself. Wat Dr. Andres had avail abl e,
however, was extensive know edge about what happened to the | ower
extremties generally of yard conductors, like MIler, when they
wal ked on | arge ballast, |like that present in CSX's Baltinore area
railyards. That the deductive process entails two steps, as it
noves from the general to the specific, does not erode its
validity. Dr. Andres had, noreover, both a job description for
Ml ler, supplied by CSX, and a hypot heti cal question that went into
extensive detail about the nunber of tines MIller perforned
particul ar tasks per day over the course of 20 years. The
conpl ai nt founders.

CsSX finally conplains about the reliability of Dr. Andres's
nmet hodol ogy because his study and the others on which he relies
relate to ergonomic risks to |l ower extremties generally--to feet,
ankl es, | egs, knees, and hi ps—rather than focus on osteoarthritis

of the knee specifically. 1In that regard, Geen v. River Tern nal
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Ry. Co., 763 F.2d 805, 808 (6th Cr. 1985), a FELA case
poi nt ed out:

[T]he test for foreseeability does not require that the
negl i gent person should have been able to foresee the
injury in the precise formin which it in fact occurred.
Rather, it is sufficient if the negligent person m ght
reasonably have foreseen that an injury m ght occur.

(Enmphasi s supplied).

Del Raso v. Elgin, Joliet and Eastern Railway Co., 84

App. 2d 344, 228 N.E.2d 470, 479 (Ill. App. 1967), another
case, simlarly observed:

It is conmon know edge that funes fromburning pai nt
often carry noxious and toxic gases which can through
constant exposure cause ill ness. From this it can be
reasoned that since it is not necessary that the
tortfeasor foresee the particular harm which befalls
plaintiff, but that the tortfeasor saw or should have
seen the general danger and take precautions; therefore,
the defendant in the instant case cannot maintain that
because the specific hazard of |ead poisoning was not
f oreseen, defendant was not generally failing to act with
due care for the safety of the plaintiffs.

(Enphasi s supplied).

has

L.
FELA

Aparicio v. Norfolk & Western Railway Co., supra, yet another

FELA case, has al so not ed:

[A] railroad need not anticipate that an injury would
result from its actions, but must only reasonably
anticipate that theinjury is likely toresult. Aparicio
has presented nore than a scintilla of evidence tending
to prove that Norfolk & Western could reasonably have
anticipated that a track | aborer such as Aparici o worki ng
with the tools he was assigned to use was likely to
devel op an upper extremty cunul ative trauma injury.

84 F.3d at 814 (enphasis in original). See also Gallick v.

Baltinore & Ghio R R Co., 372 U S. 108, 120, 83 S. C. 659,

9 L.
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Ed. 2d 618 (1963) ("It is wdely held that for a defendant to be

| i abl e for consequenti al damages he need not foresee the particul ar

consequences of his negligent acts: assuming the existence of a

threshold tort agai nst the person, then whatever danmages flow from
it are recoverable."”) (enphasis supplied).

The net hodol ogy enployed by Dr. Andres passed mnuster, and
Judge Nance did not abuse his discretion in permtting Dr. Andres
to offer his expert opinion.

Relevance and Hearsay

CSX's fifth and final contention concerns two of Judge Nance's
rulings on the admissibility of challenged evidence offered by
Mller. For the purpose of proving that CSX, in terns of its
obligation to provide a safe and healthy workplace for its
enpl oyees, had notice of the possible problens posed by the use of
| arge bal last, MIler offered the vi deot aped depositions of Robert
Edward Jenkins and Robert Benjam n Howe. CSX objected to the
testinmony of both w tnesses, initially on the ground that their
testinony would be irrelevant. Judge Nance overruled the
obj ecti on.

The controlling law is Maryland Rul e 5-402, which provides:

Except as otherwi se provided by constitutions,
statutes, or these rules, or by decisional |aw not
inconsistent with these rules, all relevant evidence is

adm ssi bl e. Evidence that is not relevant is not
adni ssi bl e.

(Enmphasi s supplied).
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Rule 5-401, in turn, tells us what "rel evant evi dence" is.

"Rel evant evidence" neans evidence having any
tendency to make the existence of any fact that is of
consequence to the determnation of the action nore
probable or |ess probable than it would be w thout the
evi dence.

(Enmphasi s supplied).

CSX al so argues a "back-stop"” sub-contention. It naintains
that even if the challenged testinony is deened to be relevant, it
shoul d nonet hel ess have been excluded on the ground that "the
danger of unfair prejudice" outweighed the testinony's "probative
value.” It invokes Rule 5-403, which provides:

Al t hough relevant, evidence may be excluded if its
probative value i s substantially outwei ghed by the danger

of wunfair prejudice, confusion of the issues, or

m sl eadi ng the jury, or by considerations of undue del ay,

waste of tinme, or needless presentation of cunulative
evi dence.

(Enmphasi s supplied).

As no nore than a "throwin" sub-contention, CSX al so argues
that the "majority of their testi nony was hearsay and was t herefore
I nadm ssi ble." That sub-contention nakes pertinent Rule 5-801(c),
whi ch defines "hearsay."

"Hearsay" is a statenent, other than one nmade by the

declarant while testifying at the trial or hearing,

offered in evidence to prove the truth of the nmmtter
asserted.

(Enmphasi s supplied).
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A. Preservation

Not wi t hst andi ng a 950- page record extract, we are searching
for a needle in a haystack to find out where precisely Judge Nance
made the evidentiary rulings that CSX now chall enges and, nore
particularly, the precise reasons CSX advanced before Judge Nance
to strike the testinony. W do find on the norning of the sixth
trial day, July 21, 2003, the follow ng unhelpful allusions to
sonmet hing that may or may not exist. As MIler was in the process
of introducing the two videotapes, CSX objected:

MR. CAPLI S: This is all done subject to our
notion that they be excluded in their entirety for the
reasons that (inaudible).

MR. CAPLI S: Vell, just for the record, | need to

say this is being played subject to our objection to
exclude it inits entirety.

MR. CAPLI S: Just that the def endant woul d nove to
strike the video of M. Jenkins for the reasons stated i n
its notion.

MR CAPLI S: Just that the defendant then renews

its notion to exclude the video of M. Howe for the sanme
reasons in its notion

Judge Nance denied both notions to strike the testinony.
Al t hough reasons had ostensibly been given for the ostensible
earlier notions to strike, we have no i dea what those reasons were.
W are going to give CSX the benefit of the doubt and assune
that in some nmotion, if it existed, not included in the record
extract, CSX rai sed those objections to the videotaped depositions

that it had earlier raised at the depositions thenselves. At the
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very outset of both depositions, CSX did nove to have the entire
testinony of the witness excluded 1) because it was irrel evant and
2) because it was hearsay. Accordingly, we shall treat both of
t hose bases for the challenge as properly before us.

On the other hand, we find no reference to an objection having
been made at any tinme on the basis of Rule 5-403 and the idea that
rel evance was outwei ghed by unfair prejudice. On July 16, the
third day of trial, there was a scheduling discussion, in the
course of which Judge Nance nentioned the Jenkins and Howe
vi deot aped depositions. CSX voi ced sonme specific objections to
particul ar questions and answers. The thrust of the objections was
that the testinony was not relevant, although the word "hearsay"
was several tinmes used. Once, however, reference was nade to a so-
called "global objection" to the depositions as a whole. Qur
search of this lengthy record extract, however, has failed to
reveal any such "global objection”™ or any ruling thereon (the
bri efs have not assisted us in this search). 1In short, the record
extract does not reflect any nention of Rule 5-403 or of any
bal anci ng between probative value and unfair prejudice. W hold
that that basis for the present contention appears to be nothing
nore than appell ate opportuni sm It has not been preserved for

appel | ate revi ew.
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B. Testimony of Robert Jenkins
Jenkins was a forner enployee of CSX, who had worked as a
switchman and yard conductor in Jacksonville, Florida. He had
wor ked for CSX or one of its predecessors from 1962 through his
retirement in 1995. \Wen Jenkins first went to work, the surface
on which he wal ked consisted of small ballast. |In approximtely
the m d-1970's, the surface began to be changed from one conposed
of small ballast to one conposed of |larger or mainline ballast. As
a | ocal union chairman begi nning in 1981, Jenkins received a nunber
of "bitter conplaints” fromfell ow enpl oyees about having to wal k
on mainline ballast. He tal ked to managenent and achi eved sone
anelioration of the problem
Q Were you successful with your conplaints?
A Sonme, because the | ocal managenent knew it was
a problem and they started taking sone what they
descri bed as wal king ballast, which is about an inch or
| ess, and laying it al ong sonme of the | eads where the nen

would work all day as engaged in processing a train,
classifying it.

(Enmphasi s supplied).

In May of 1984, Jenkins, on behal f of the enpl oyees, wote an
official letter of conplaint about the ballast to the term nal
superintendent. That letter read:

"Request that the conpany place a small rock screeni ng on
top of the | arge, heavy rock type ballast that can now be
found on nost switching leads of the Jacksonville
termnals. After nmuch discussion with many nenbers of
this conmttee, this chairman's convinced of the
followng: A danage to feet; B, damage to | egs; C_wear
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and tear of the knee joints; D, wear and tear of the
ankle joints.

"It is also the viewof this commttee that in some
i nstances that the above-described conditions could
result into premature retirenent.”

(Enmphasi s supplied).

Jenkins testified that an i ncreasi ng nunber of enpl oyees were

conpl ai ni ng about "their legs hurting and their feet hurting, their

joints.” Jenkins also testified about simlar conditions at the
CSX s Bal dwi n Yard, about eighteen mles west of Jacksonville. He
described a neeting with the term nal superintendent.
Q Did you ever have any direct discussions with
M. RC Wilker about the large ballast?
Yes, sir, | did.
Q What was his reaction?
A He knew the problem that there was a problem
t here.
Q How do you know that he knew there was a
probl em t her e?
A Because he told ne.
Q What, specifically, did he say?
A He said he'd hate to work there under them
conditions. Actually doing the work. Now, of course,
the termnal superintendent didn't do that work
t hensel ves.
(Enmphasi s supplied).
Jenkins hinmself slipped and fell on minline ballast and
retired because of that "on-the-job injury.” He required knee

surgery on his right knee.
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C. Testimony of Robert Benjamin Howe

Howe was still a CSX enpl oyee and had been an enpl oyee since
1978, working first as a switchnman and then as a yard conductor in
the CSX yard in Haml et, North Carolina. Howe described how, in
1990 or 1991, the surface of that yard changed fromone consisting
of small ballast or cinders to one conposed of |arge or mainline
bal | ast . Since 1987, Howe had been the Local Chairman of the
United Transportation Union. In that capacity, he received the
grievances of his fellow enployees and then comunicated their
probl ens to the CSX managenent.

Howe described his receiving of conplaints about the mainline
bal | ast and his passing on of these conplaints to nmanagenent.

[When the construction was done at Hamlet Yard in the

early nineties, '90, '91, and the ballast canme in, nen

cane to ne and started conplaining about it due to the

rough wal ki ng condi tions, the rock not bei ng tanped down,
how it was bothering their |l egs and their feet.

. Were there problens walking on the large
bal | ast ?

A. Yes.

Q Wuld you explain to the jurors what those
probl ens were?

A Well, it wasn't a stable wal king area, and the
rocks would roll under your feet. You had to be very
careful when you were walking to not stunble and fall.
The rocks would roll while you were wal king on them

Q Is there a difference between wal king on the
main line ballast and what's known as the walking
bal | ast ?

A Oh, vyes.
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Q Coul d you describe that for the jurors?

A Wal ki ng ballast is tight. It doesn't give, and
it's Iike wal king on a sidewal k.

Q These conplaints that you were getting, did you
relay those to nmanagenent ?

A Yes.

(Enphasi s supplied).
He described particularly the "tightness in your knees" from
wal ki ng on the | arge ballast and his express comuni cation of that

problemto his superintendent.

A You'd be tired, and vyou could tell the
tightness in nostly vour knees.

Q Did you relay these conplaints to managenent ?

A. Yes, sir.

Q In particul ar whonf?

A The superintendent, who at that tine was M.
Wat son

Q Wul d that be one Butch Wat son?
A Yes.
(Enmphasi s supplied).

On August 21, 1992, Howe sent a witten conplaint to his |ocal
superintendent with a copy to the District Superintendent. He sent
in another witten conplaint on Cctober 19, 1995. It listed a
nunber of "unsafe conditions reported at Ham et Yard." Anong those
conplaints was |Item Nunmber 5, which Howe descri bed:

Q And Number 57?
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A As always, the large ballast needs to be
renoved

Q Did you request immediate attention to that?

A. Yes, | did.

(Enphasi s supplied).
When t he probl emremai ned unsol ved, Howe wrote another letter
dealing with large ball ast.

Q |"m going to show you what's been marked as
Plaintiff's Exhibit #4. Do you recall that letter?

A Yeah.

Q And what's the problemthere?

A Bal | ast .

Q What's the problemwi th the ballast?

A Still got the big ballast there, and they put
the little ballast over it, and it didn't work.

Q Read the second full sentence in the first
par agr aph.

A There is very large ballast in this area that

needs to be renoved and replaced with wal kway ball ast.

(Enmphasi s supplied).

Howe al so testified that on the yard bulletin board was a copy
of a 1995 letter fromthe local yard superintendent to both the
D vision Superintendent and the Division Engineer. That letter
Plaintiff's Exhibit 5, recited in part:

The followng issue within the termnal at Han et
needs your attention in order that we can correct an
ongoi ng, (3 years) issue at Hamet, that nay well fall
into the safety category.
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Even if it were not a "safety"” itemit is an issue
that we nmust address from an ergononmi c stand point and
its relationship to our aging work force. In light of
t he conductor-only jobs that are now in place at Haml et
it has mandated that ny people now spend nore worKking
hours on their feet. M present assi gnnent nmandat es t hat
| am responsible for the safety, productivity, cost of
operation of this termnal and | see this issue as a
detrinent to all of the above.

W nust address the issue of the big ballast in the
yard "B" area, especially in the areas of the tri mrer
crossovers and the departure yard | adder. W have tal ked
about this a nunber of tines and still no solution.

Li ke many of our problens there is no easy fix.

(Enphasi s supplied).
D. Relevance

Among the duties of CSX was that of providing a safe work
pl ace for its enployees. As we have discussed in dealing with the
| egal sufficiency of the evidence to establish causation, CSX, by
its use of large or mainline ballast, failed to provide a safe and
healthy footing for its enployees to walk on. To establish sone
negligence in that regard on the part of CSX, MIler had to show
foreseeability, to wit, that CSX was on notice that the use of
| arge ball ast was creating a footing problemfor enployees in the
railroad yards.

The testinony of both Jenkins and Howe, particularly in their
capacities as wunion representatives passing along workers'
conplaints to nanagenent, bore directly on that issue of
foreseeability or notice. In the words of Rule 5-401, the

testi nony unquesti onably had a "tendency to nmake the exi stence of"
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notice "nore probable than it would be wi thout the" testinony. The
chal | enged evi dence was rel evant, by definition.

The caselaw cited by CSX is of little help to its argunent.

It quotes Smith v. Hercules Co., 204 Md. 379, 385, 104 A 2d 590

(1954), for the unrenarkabl e proposition:
Evi dence of other accidents, particularly where the
ci rcunstances are not identical, have little probative
val ue and are calculated to prejudice the jury.

Smth v. Hercules is not at all apposite, in that it was a case

dealing with a single physical accident at a precise nonent intine
and not with a pervasive and ongoing condition contributing to a
slowy developing injury over a course of tine. What is being
exam ned on this contention, noreover, is not "evidence of other
acci dents" but evidence of other conplaints.

Locke v. Sonnenleiter, 208 M. 443, 118 A 2d 509 (1955),

albeit cited by CSX, upheld the adm ssion of evidence of prior
acci dents. Judge Hammond well stated the controlling | egal
principle.

The rule followed by the majority of the cases is
that if the evidence as to past accidents, tendencies or
defects is sufficiently relevant and il lum nati ng because
there is simlarity of tinme, place and circunstance, it
will be adm ssible--not as direct evidence of negligence
but to show the existence of a danger or defect in the
character of a place, nethod or appliance and to show
know edge or notice of the danger or defect on the part
of the defendant .... Such evidence tends to show the
dangerous qualities of the thing or place, and know edge
of these qualities on the part of the owner or possessor.
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208 M. at 447-48 (enphasis supplied). Locke v. Sonnenleiter

resenbl es the case before us in that the prior accidents in that
case confirmed the law of physics that was pertinent to the
accident ontrial. |If heavy iron bars are placed asymmetrically on
the edge of a table instead of symmetrically in the mddle of the
table, there is a tendency for the table to topple over and for the
iron bars to fall on the floor. The probity of those prior
accidents was not in any way di mnished because, in the incident
there being tried, the iron bars fell on the plaintiff's foot,
whereas in the earlier incidents they fell on sonmething el se. They

were offered to prove the universal consequences of an unstable

| oad. See al so Sout hern Managenent Corp. v. Mariner, 144 M. App.
188, 192-95, 797 A.2d 110 (2002).

In challenging the relevance of the two videotaped
depositions, CSX also seizes on the fact that Jenkins's knee
injury, though attributable to walking on minline ballast,
resulted froma slip and fall, whereas MIller's knee injury was the
product of progressive osteoarthritis. That difference does not

erode the foreseeability of harmby CSX. Elston v. Union Pacific

Railroad Co., 74 P.3d 478,482 (Col. App. 2003), holds squarely:

Foreseeabil ity does not require the enpl oyer to have
anticipated the plaintiff's injury in the preci se nmanner
in which it occurred. It is sufficient if the enployer
coul d reasonably foresee that an injury mght occur. In
a close case, the FELA action should be allowed to
proceed to trial.
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See also Gallick v. Baltinore and Chio R R, 372 U S. 108, 118, 83

S. C. 659, 9 L. Ed. 2d 618 (1963).

In groping for a critical distinction, CSX al so makes nmuch of
the fact that the Baltinore yards are not the yards in Jacksonville
or the yards in Ham et, North Carolina. |Indeed, they are not. CSX
argues:

It is equally clear that the circunstances testified
to by Howe and Jenkins, were not simlar, nuch |ess
identical to facts of the instant case. First and
forenost, the railyards at issue in this nmatter are in
Baltinore and Baltinore only. Neither Howe nor Jenkins
has any know edge, personal or otherwise, as to the
conditions of the railyards in Baltinmore, Maryland. 1In
fact, both of these gentlenen adm¢t that they have never
even seen the Baltinore railyards. The conditions of the
other yards are conpletely irrelevant and would only
di stract the fact finder.

(Enphasi s supplied).

On the issue of foreseeability, however, CSX is a gargantuan
corporate entity, with nunerous antennae reaching down into far-
flung rail yards in far-flung places. The nmessages received
t hrough these antennae, however, travel up to a single corporate
brain. |f CSX was aware that wal ki ng and running and junping on
| arge ball ast m ght be, over tine, injurious to the feet, ankles,
|l egs, and knees of its enployees, it matters not that that
awar eness came not fromBaltinore but from Ti nbuktu or Tierra de
Fuego. CSX was alert to the danger wherever such ballast may have

been | ai d.
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I n | ooking at diverse situations involving dozens of factors,
sonme simlar and sone dissimlar, a relevancy assessnent requires
separating the wheat fromthe chaff. In terns of notice to CSX
the dissimlarity between Baltinore and Jacksonville is irrelevant.
The dissimlarity between Donald MIler's osteoarthritis and Robert
Jenkins's slip and fall is irrelevant. Wat is relevant is the
simlarity of +the physiological or anatom cal phenonena of
enpl oyees' stepping and junpi ng on | arge bal | ast t housands and t hen
tens of thousands and t hen hundreds of thousands of tines, wherever
that ballast may be. Wat is relevant is the simlarity in the
reaction of the human ankle, the human | eg, and the human knee to
hundreds of thousands of wobbles, wherever those wobbles take

pl ace. The knee reacts to a wobble in Baltinore even as it does in

Fl ori da. Jenkins's experience is a simlarity, not a
dissimlarity. In looking at the nyriad of factors, those that are
relevant on this issue are indistinguishable. Those that are

di stingui shabl e, such as tine and place, are in this case nerely
coincidental and irrel evant.

Al though the primary purpose for which the videotaped
depositions of Jenkins and Howe were offered was to prove
foreseeability or notice and the primary relevance of their
testi nony was, accordingly, to prove such notice, CSX, as an artful
dodger, tries to shift, very adroitly, the terns of the debate and

to argue the irrel evance of the testinony to prove causation. W
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are not going to permt our focus to drift. The primary function
of the testinony under discussion was to prove foreseeability, not
causation. Argument appropriate in the one conpartnent nust not be
permtted to |l eak into the other conpartnent.
E. Hearsay

CSX al so conpl ains that the testinmony of both Jenkins and Howe
was replete with hearsay and that it could not cross-exam ne the
sources of the conpl ai nts about | arge ballast. Hearsay, of course,
is an out-of-court assertion offered in court for the truth of the
thing asserted. In this case, both Jenkins and Howe heard and t hen
passed on to nanagenent nunberless conplaints from unnaned
declarants at unspecified tines. Wre such conplaints hearsay?
Maybe. Maybe not. W cannot know, of course, until we know the
pur pose for which those declarations of conplaint were offered.

Inthis case, it is clear that they were offered to prove that
CSX was on notice that wal king on large ballast was injurious to
its enployees. \What the enpl oyees asserted in those grievances,
therefore, was not offered for the truth of the things asserted.
The grievances were offered only to prove that CSX, from Jenkins
and Howe, heard those conplaints. That, of course, is a textbook
exanpl e of non-hearsay; it is quintessential non-hearsay.

It is sinply to recite an ABC of evidence law to quote

McCorm ck on Evidence (3d Ceary ed. 1984), 733-34:

When it is proved that D nade a statenment to X, with the
pur pose of showi ng the probable state of mnd thereby
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i nduced in X, such as being put on notice or having
know edge, ... the evidence is not subject to attack as
hear say.

Substituting nore pertinent for abstract terns, that statenent

t hen becones:

When it is proved that [Jenki ns or Howe] nmade a st at enent
to [CSX's representative], with the purpose of show ng
the probabl e state of mind thereby induced in [CSX], such
as being put on notice or having know edge, ... the
evidence is not subject to attack as hearsay.

(Enmphasi s supplied).

In ruling on the adm ssibility of evidence, broad discretion
is vested in the trial judge and appellate courts wll not
interfere with that exercise of discretion except in cases of clear
abuse. In admitting the videotaped depositions of Jenkins and
Howe, Judge Nance, we hold, did not abuse that broad discretion.

A Parthian Dart
At the tail end of a 44-page brief, CSX throws in a single

uni | lum nating ei ght-1ine paragraph chall enging the adm ssion into

evidence of "internal nenoranda of CSX regarding conditions of
various CSX railyards." It is a classic Parthian dart.®* W are
not told how many such nenoranda there may have been. W are

nei ther given nor referred to the text of any of the nenoranda. No

]In classical antiquity, the Parthians Ilived on the
northwestern edge of the Iranian plateau and were | egendary as
light cavalry. They were noted for being able, when fleeing an
eneny, to turn in the saddle a full 180° and to let fly a parting
arrow at the pursuing foe. Even though the Parthian arrow or
Parthian dart did not win battles, it enjoyed wide renown as a
harassi ng tactic.
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case nor statute nor rule of court is nentioned. There is no |egal
argunment made. There are, however, at |east three conclusory
allegations: 1) that the nenoranda were introduced "w thout the
support of any testinony;" 2) that they "contain vague and
conclusory statenents;"” and 3) that "no affirmative testinony that
woul d have expl ained the content or given specific conditions or
injuries were presented to the jury."

Bef or e answeri ng such a t hrowaway contenti on, we would 1) have
to search this 1000-page record extract to see if any facts could
be culled fromit to support any of the bald conclusions and 2)
have to construct an argunent for CSX before then proceeding to try
to deconstruct it. At the end of the day, we are not inclined to
undertake such a project. |If CSX wanted a wei ghtier resol ution of
the i ssue, it should have nounted a wei ghtier contention. Gavitas

begets gravitas.
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This, then, is a FELA case.* Hopefully, the terra is no
| onger conpletely incognita. In any event, we affirmthe judgnent

of the Crcuit Court for Baltinmore City

JUDGMENT AFFIRMED; COSTS TO BE
PAID BY APPELLANT.

“The 65-year trend in FELA Ilitigation has been aptly
sumari zed by Prosser and Keeton on Torts (5th ed., § 80, pp. 578-
79:

The history of the Federal Enployers Liability Act
since [1939] has been one of gradual but persistent
liberalizationinthe direction of allowing the plaintiff
to recover whenever he is injured in the course of his
enpl oynent, as under a conpensation act. ... Wileit is
still undoubtedly true that there nust be sonme shreds of
proof both of negligence and of causation, and that
"specul ation, conjecture and possibilities" will not be
enough, there appears to be little doubt that under the
statute jury verdicts for the plaintiff can be sustained
upon evidence which would not be sufficient in the
ordi nary negligence action.

(Enmphasi s supplied). The "best summary” award goes perhaps to
Aparicio v. Norfolk & Western Railway Co., 84 F.3d 803, 810 (6th
Cir. 1996), as it tells us:

[A] Federal Enployers' Liability Act plaintiff [is
required] to present nore than a scintilla of evidence in
order to create a jury question on the issue of enployer
liability, but not nmuch nore.

(Enmphasis supplied). 1In this case, there was nmuch nore.



