HEADNOTE: Robert Angel Perez, Jr. v. State of Maryl and,
No. 1139, Septenber Term 2001

CRIMINAL — LAW — DELAY IN PRESENTMENT — CONFESSIONS

Facon v. State, 375 Md. 435 (2003), Wllians v. State, 375
Mi. 404 (2003); and Hiligh v. State, 375 Ml. 456 (2003),
changed the effect a delay in presentnent to a judicial

of ficer has on the question of voluntariness of a
confession. If a trial court finds the delay to be
unnecessary, deliberate, and for the sol e purpose of
obtaining a confession, it nust give the delay very heavy
weight in its determ nation of voluntariness. |If the
confession is determ ned to be voluntary and adm ssible, a
jury must be instructed that, if it finds the delay was
unnecessary, deliberate, and for the sol e purpose of
obtaining a confession, it nust give the delay very heavy
wei ght in the determ nation of voluntariness. The circuit
court denied the defendant’s notion to suppress his
confessions. Consequently, because of the change in the | aw
effected by the above cases, the convictions are vacated and
this case is remanded for a new suppression hearing, with an
opportunity for new evidence, and for a new trial.
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Robert Angel Perez, Jr., appellant (hereinafter Perez or
appel lant), was convicted by a jury in the GCrcuit Court for
Prince George’s County of two counts of felony nmurder and rel ated
charges. Appellant challenges his convictions on several
grounds, including an assertion that his statenments shoul d have
been suppressed because they were involuntary. One of the
factors relevant to voluntariness was a delay in presentnment to a
district court commssioner. In light of recent Court of Appeals
decisions dealing wwth a delay in presentnent, we shall vacate
appel lant’s convictions and remand to the circuit court for new
pre-trial proceedings and a new trial. W shall also consider
(1) the court’s refusal to instruct the jury, pursuant to M.
Rul e 4-212, that the police are obligated to take persons accused
of a crine to a district court comm ssioner “w thout unnecessary
delay and in no event later than 24 hours after arrest,” and (2)
the trial court’s exclusion of testinmony with respect to
statenents nmade by one of the two victinms, shortly before she
di ed.

FACTS AND LEGAL PROCEEDINGS
The Murders

On Septenber 15, 1999, veterinarian N rwan Tharpar and his
w fe, Shashi Tharpar, were brutally nurdered at their aninal
hospital in Bladensburg, Mryland. An equi pnent technician found
Dr. Tharpar |ying behind the reception counter. \Wen police

arrived, they discovered that Dr. Tharpar was dead from gunshot



wounds. His throat was also slit. They also discovered Ms.
Tharpar on the floor nearby. Though she had been hit in the back
of her head and shot at close range over both eyes and in her
neck, she was still alive. She described a single assailant — a
tall black male. She died shortly after arriving at the
hospi t al
On August 7, 2000, Keith Mahar infornmed Prince George’s

County Detective Joseph Hoffrman that Perez and Thomas Gordon had
admtted to killing the Tharpars while they robbed the hospital.
The next day, on August 8, Hoffrman applied for and obtained an
arrest warrant for Perez, alleging that probable cause arose from

information [that] was received by Prince

CGeorge’s County Police Detectives that a

w t ness had know edge of the persons

responsi bl e for these homcides. This

wi tness was interviewed at which tinme he

stated that [Perez] and co-defendant admtted

that they had commtted an armed robbery of

an Animal Hospital in Bl adensburg during

which time both victins were kill ed.

Shortly after m dnight on August 9, 2000, police officers

arrested Perez and took himto the homicide unit of the Prince

George’s County Crimnal Investigation Division (“CID"), where he

arrived at 12:31 a.m

Perez’s Statements
The State’ s case against Perez included statenents that he

made to Prince George’'s County homi cide detectives during the



approximately 48 hours after he was arrested, but before he was
presented to a district court comm ssioner. According to the
evi dence considered in a |light nost favorable to the State, here
i s what happened during that tine.*

Perez was taken to an interrogation roomin the hom cide
unit of CID.

At approximately 1:00 a.m on August 9, Detective Hoffnan
and Detective Robert Turner entered the room Hoffman revi ewed
M randa® rights with Perez. Perez indicated that he understood
his rights and did not want an attorney, and he executed a waiver
form

For about forty m nutes, Hoffman and Turner i nterviewed
Perez “about his personal information, his associates, his
friends, background stuff, school, famly, jobs, and things of
that nature.” At sonme point, they tal ked “about a rnurder
i nvol ving hi mand Thomas Gordon.” Perez denied any invol venent
in the nurder

The officers left Perez alone in the roomfor about 45

m nutes while they conferred with other detectives about the

1 W review the suppression record in the |ight nost
favorable to the State, as the prevailing party on Perez’s
notions to suppress, and defer to the suppression court’s
determ nation of first-level facts. See Dashiell v. State, 374
Md. 85, 93 (2003). But, the ultinmate concl usion of whether a
custodial statenent is voluntary is one we nust make by appl yi ng
the law to the facts found in that record. See id. at 93-94.

2 Mranda v. Arizona, 384 U S. 436, 86 S. . 1602 (1966).
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status of the investigation. At 2:25 a.m, Hoffrman and Turner
reentered the roomand interviewed Perez for another 80 mi nutes.
At some point, although they had not yet tal ked to Gordon, the
detectives told Perez that Gordon said Perez was the shooter in
the incident. Perez continued to deny any involvenent. The
detectives gave Perez water and | eft him al one between 3:45 and
4:00 a.m, while they conferred with other detectives about
progress in the investigation, including “what was going on in
the interview”

Turner resunmed the interrogation from4:40 until 5:50 a.m,
wi th a bathroom break at Perez’'s request. Prior to this point in
time, Perez admtted knowi ng Gordon but denied any involvenent in
the nurders, denied owning or firing a gun, and denied that he
had ever seen Gordon with a gun.

During this interview, however, Perez admtted that he had
seen CGordon fire a gun twice. Perez also admitted that he was
under investigation for some breaking and enterings. But, he
continued to deny any involvenent in the nurders.

Perez was again left alone in the interrogation room At
7:25 a.m, Detective Nel son Rhone, a nenber of the CI D, found
Perez “asleep |leaning over a table[.]” He “had to shake himto
wake himup.” Perez was not handcuffed at this time, or at any
time, while in the room

After waking Perez, Rhone introduced hinself and gave Perez



“alittle tinme to get hinself together[.]” He then went over
some bi ographi cal information.

At 9:15 a.m, Rhone and Perez conpl eted another M randa
advi senent and wai ver. Perez was given sonme water and a break
for the bathroom

Rhone then questioned Perez about the nurders. Perez
adm tted knowi ng Gordon, that “they had done several different B
and Es in. . . Bowie,” and that he knew Gordon had a gun, but
he cl ai med he had never seen Gordon with it.

“Later on,” however, Perez described “one tine” in which he
and Gordon were “just driving” in Perez' s black Mustang. Gordon
“sai d he needed sonme noney, and they tal ked about stopping
sonebody on the side of the road, robbing him” But they could
not find anybody, and Gordon “pointed out a spot, and said .
let’s go into that one and rob that place.” Gordon told Perez to
go inside. Perez “knew he was inside of a[n] aninmal hospital
because the | obby had pictures of dogs and cats[.]” He stayed
“two to three mnutes,” and saw only one “white | ady,” about 40
to 50 years old. Returning to the car, he “[t]old Thonas Gordon
no police were near” and “[d]escribed . . . what was inside.”

After parking the car at another |ocation, “[b]Joth went in.

Perez “[s]aid he heard sonme shots and then ran out.” “[He
didn't stay . . . nore than a brief second” before “junping in
his car.” “Al of a sudden Thonmas Gordon conmes running out[.]”



They drove “straight to Bowie.” Wen Rhone “asked himto reduce
his oral statenent into witing, . . . that’s what he did.”

At 12:07 p.m, Rhone provided Perez with a formto wite
down this statenment. Perez wote six lines, and then Rhone
recorded witten questions and answers. The statenent was
conpl eted about 2:00 p.m At about 2:20, “[s]oneone brought sone
[fast] food[.]”

Anot her break ensued. Detective Hoffman, who had gone hone
to sleep, returned to the station and | earned about Perez’s
statenent. At 2:58 p.m, Hoffrman reentered the interrogation
room again reviewed Mranda rights, and Perez executed a wai ver.
Perez then stated that he was present during the robbery and the
shooting and that “he went inside to check the place out.” *“He
heard [ Gordon] shoot three tinmes[,]” then “fled the scene[.]”
CGordon “followed a short tine later.” Perez wote a second
statenent, which was two pages, and then answered foll ow up
guestions and signed witten answers. He began the witten
statenent at 3:31 p.m and conpleted it at 5:01 p.m Perez al so
“drew a map of how the animal hospital is laid out and the
general area surrounding the animal hospital[,]” showi ng “[w here
they parked their car[.]”

At approximately 7:00 p.m, Detective Ismael Canal es entered
the room and advi sed Perez of his Mranda rights, in preparation

for adm nistering a voice stress analysis (lie detector) test



that Hof fman asked himto perform Perez signed a release form
stating that he agreed to submt to the test. Canales left the
roomat 8:10 p.m

Around m dni ght on August 10, Detective Hoffman returned to
the interrogation roomwth another Mranda waiver and a second
type of waiver form Because Perez had been in custody for
al nrost 24 hours, Hof fman had been advi sed by a senior
investigator that it would be a good idea to ask Perez to waive
what he described as his right to be presented to a district
court comm ssioner within 24 hours after arrest. He brought a
wai ver statenent that he had typed on his word processor.

When Hof fman canme in, Perez had his head down on the table,
apparently sleeping. At 12:08 a.m, Hoffman revi ewed M randa
rights, and Perez executed a waiver. At 12:10, Hoffman advi sed
Perez that since he had “been in the custody of the Prince
CGeorge’s County Police for over 23 hours[,]” he had “a right to
be presented before a District Court Conmm ssioner within 24
hours[.]” He then asked Perez a series of seven questions, to
whi ch Perez responded that he voluntarily agreed to remain at the
station for additional questioning; he had not been prom sed
anything, threatened, or coerced into renmaining or signing the
wai ver; he had been advised of his constitutional rights before
bei ng questioned; he had not been denied the use of the bathroom

or tel ephone while in custody; and he had not asked for an



attorney to be present.

Hof f man reported that Perez “was very cooperative, no
probl em stayi ng past 24 hours.” Perez did not appear tired to
Hof f man, who noted that “[h]e had tinme to sleep at different
times.” Hoffman then left Perez to sl eep.

Based on Perez’s statenents, police brought Thomas Gordon
froman Anne Arundel County detention facility to CID. Rhone
expl ained that this took several hours and required a judge's
signature. Beginning at 11:30 p.m, Detective Bergstrom spoke
wi th Gordon about the nurders.

Rhone returned on the norning of August 10 to ask Perez
agai n about his involvenent in the nurders, based on what the
police had | earned from Gordon and from Perez’ s voice stress
test. According to Rhone, another reason detectives wi shed to
talk again with Perez was that “[t]he autopsy showed that it
could not have been . . . one person that commtted this
i nci dent, because one weapon was a knife and one weapon was a
gun.”

Perez received food in the interrogati on roomat about 7:15
a.m At 12:05 p.m, Rhone again advised Perez of his Mranda
rights. Perez signed another Mranda waiver and, at 12:10 p.m,
anot her “conm ssioner’s waiver.” He began a third witten
statenent at 3:07 p.m because Rhone wanted “to clarify sone

I nformation that | had gathered from between [the] first



interview and now this next one.” The statenent started as
witten questions and answers, and then Rhone di scussed “the
information that [he had] in reference to [how it couldn’t have
been just one person[.]”

They “started talking in nore depth,” and Perez “initially
den[ied] that he knew anything about a knife.” Perez continued
to deny that he had any weapons. At that point, Rhone |let Perez
hear, via a two-way radi o, what Gordon was telling another
detective. Gordon said that Perez “was the one that had the
knife.” “Fromthat point on,” Perez admtted having a knife, but
said that he gave it to Gordon and did not use any weapon. He
al so said that Gordon “ran out with a purse, giving himthirty
dollars for his share of being involved in the incident.” At
Rhone’ s request “to explain the entire situation all over
again[,]” Perez did so in witing. He conpleted the third
statenent at 4:00 p.m

During the norning of August 11, Rhone took Perez to the
conmmi ssi oner’s office.

Perez was questioned intermttently in an interview room he
was never threatened; never prom sed anything i nappropriate; and
never denied food, water, bathroom rest, or sleep. Perez
appeared to be alert throughout the advi senents, waivers, and
interrogation. He spoke clearly and logically. He never asked

for a lawer. Perez' s interrogations were not audi otaped or



vi deot aped because the Prince George’s County Police Departnent
| acked the facilities.?

For ease of reference, the tinme line, derived from our
review of transcripts and waiver forns, is as follows.

August 9:

12:31 a.m
Appel l ant arrived at police station.

1: 03 a. m
Appel | ant, after being advised of Mranda rights,
si gned a wai ver.

9:15 a.m
Appel l ant, after again being advised of Mranda rights,
signed a wai ver.

10:15 a.m
Appel | ant gave an oral statenent.

12: 07 - 2:00 p. m
Appel | ant gave first witten statenent.

3:01 p.m
Appel | ant, after again being advised of Mranda rights,
signed a wai ver, and gave anot her oral statenent.

3:31 - 5:01 p.m
Appel | ant gave second witten statenent.

7:09 p.m

Appel | ant, after again being advised of Mranda rights,
signed a waiver. Appellant consented to a voice stress
anal ysis test.

August 10:

12: 08 a. m
Appel l ant, after again being advised of Mranda rights,

3 Perez gave an entirely different account of these two
days. As previously indicated, we have presented the evidence in
the light nost favorable to the prevailing party, the State.
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signed a wai ver.

12:10 a. m

Appel I ant, after being advised of right to pronpt
present nent, signed a waiver.

12: 05 p. m

Appel l ant, after again being advised of Mranda rights,
signed a wai ver.

12:10 p. m

Appel l ant, after again being advised of right to pronpt
present nent, signed a waiver.

3:07 - 4:00 p.m
Appel l ant gave a third witten statenent.*

August 11:
Appel | ant was taken to a comm ssioner in the norning.

Discovery And Motions

Trial was scheduled to begin April 17, 2001. At the end of
a three day evidentiary hearing in early March, 2001, the circuit
court denied Perez’'s notions to suppress his statenents. At that
hearing, Perez's counsel argued that Perez's statenments resulted
froman illegal arrest, because of the absence of probable cause,
and that the statenents were involuntary. The involuntariness
argument was based on traditional grounds, referenced the
totality of circunstances, and enphasi zed Perez’s version of the
facts. Delay in presentnent was argued as a factor to consider.
Wil e unclear, we shall assune the argunent was based on Maryl and

common law, as well as on the Federal and State Constitutions.

“ Appellant, in his nmenorandum filed with this Court, states
that this statenent was given from21:07 p.m - 2:00 p.m
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Duri ng di scovery, defense counsel tried to obtain
I nformati on regardi ng Mahar’ s statenents inplicating Perez, and
in particular, information as to how the police got to Mhar.

On March 29, after the suppression hearing, the State
di scl osed to defense counsel that before Mahar inplicated Perez,
Mahar hinsel f had been inplicated in the nmurders. In a witten
statenment to Prince George’s County police, “Tony Fox” had stated
that Mahar told him while both were incarcerated, that Mbhar
“and a buddy” had cormitted these crines.

Based on this information, defense counsel sought various
forms of relief, including a new suppression hearing and a
Franks® hearing. The defense alleged that on August 5, 2000,
when Mahar and Fox were both incarcerated at the Prince George’s
County Detention Center, Mahar told Fox that while “he and a
buddy” were robbing an ani mal hospital in Bl adensburg, his
“buddy” killed an Indian coupl e.

According to the defense, on August 7, Prince George’s
County homi ci de detectives interrogated Fox at the police
station. Fox relayed Mahar’s confession. The next day,
detectives interviewed Mahar, who denied any invol venent, instead
claim ng that he overheard Perez discussing the nurders with
Gordon and inplicating both of them Detective Hoffman then

applied for and obtained arrest warrants for Perez and Gordon.

5> See Franks v. Delaware, 438 U. S. 154, 98 S. . 2674
(1978).
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Def ense counsel clainmed that both statements by Fox and
Mahar were coerced, and that Mahar’s confession to Fox excul pated
Perez because, if there was only one other participant in the
crinme, and that person was black, then it was Mahar and Gordon
(who fit Shashi Tharpar’s description of her assailant) who
robbed and nurdered the Tharpars.?®

The court denied all the defense notions. Trial followed on
April 17-20, 2001.

During trial, the court granted the State’s notion to
excl ude the testinony of Fox, as well as the testinony of four
police and energency nedi cal w tnesses who heard Shashi Thar par
descri be her nmurderer as a tall black man who had been in the
ani mal hospital earlier that day. As a result, defense counse
el ected not to call Mhar, in the asserted belief that, w thout
that predicate testinony, the |ogical value of Mahar’s confession
was | ost.

The jury convicted Perez of two counts of felony nurder, two
counts of robbery with a deadly weapon, two counts of using a
handgun in the comm ssion of a crine of violence, and conspiracy
to commt robbery with a deadly weapon. He was sentenced to two
terms of life without parole, two terns of twenty years, the

first five to be served without parole, and a termof ten years.

5 The record indicates that Fox and Mahar are “Caucasi an,”
Perez is of “Puerto Rican descent,” and Gordon is “African
Anerican.”
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Perez filed notions for discovery and a new trial, which
were denied.” This appeal followed.
The Issues
Per ez advances ten reasons why we should vacate his
convi ctions, which we have rephrased:
1. The trial court erred in finding that

def ense counsel conmmitted a Batson
violation and in seating the chall enged

juror.

2. Perez’ s post-arrest statenents to police
shoul d have been suppressed because they
were the fruit of an illegal arrest
under a warrant issued w thout probable
cause.

3. Perez’ s post-arrest statements to police

shoul d have been suppressed because they
were the involuntary product of two days
of pre-chargi ng detention, coercion,
threats, prom ses, and denial of his
right to counsel

4. The trial court erred in denying defense
counsel’s request for a jury instruction
that, under Maryland | aw, a defendant
must be taken to a judicial officer
wi t hout unnecessary delay and in no
event later than 24 hours after arrest.

" Perez noved for discovery and a new trial based on
evi dence that defense counsel discovered after Perez noted this
appeal. The new evidence was that a person named Antoni o Myers
had confessed to the nmurders several nonths prior to the arrest
of Perez. Argunent in this Court originally was schedul ed before
those notions were decided. W renoved the case from our
argunent docket and remanded for a ruling on the notions. The
trial court subsequently denied the notions.
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5. The trial court erred in excluding
excul patory statenents by Fox and
by Ms. Tharpar.

6. The trial court erred in failing to conduct a
suppression hearing at which defense counsel could
have exam ned newl y di scovered w tnesses Fox and
Mahar .

7. The State shoul d have been ordered to
di scl ose all statenments nmade by Mhar
i ncl udi ng any recantations.

8. The State should have been ordered to
disclose the identity of any police
officer who obtained information from
Fox.

9. The State shoul d have been ordered to
di scl ose files and docunents regardi ng
the information that Fox provided to
pol i ce.

10. The trial court should have held a
Franks hearing to determ ne whether the
police intentionally msled the court in
the application for Perez’'s arrest
war r ant .

We shall reach only the del ayed presentnent issue arising in
the third assignment of error. For guidance, we al so exercise
our discretion to address the jury instruction issue in the
fourth assignnment and the evidentiary issue in the fifth

assi gnnent .



DISCUSSION
I. Delayed Presentment Issue
A. The Need For Prompt Presentment
A confession, to be adm ssible, nust be voluntary under (1)
Maryl and non-constitutional |aw, (2) the due process clause of
t he Fourteenth Amendnent of the United States Constitution and
Article 22 of the Maryland Declaration of R ghts; and (3)

elicited in confornance with Mranda v. Arizona, 384 U S. 436, 86

S. . 1602 (1966). Ball v. State, 347 Md. 156, 173-174 and

178-79 (1997), cert. denied, 522 U S. 1082, 118 S. C. 866

(1998).
“The use of coerced confessions, whether true or false, is
f or bi dden because the nethod used to extract them of f ends

constitutional principles.” Lego v. Twoney, 404 U.S. 477, 485,

92 S. . 619, 624 (1972). Gven the inherently coercive nature
of custodial interrogation, a custodial confession is presuned to
be involuntary, unless the State shows beyond a reasonabl e doubt

that the statenent was voluntary. See Hof v. State, 337 M. 581,

595 (1995). Under both the Federal Constitution and State common
law, the totality of the circunstances nust be considered to

determ ne voluntariness. See Ball v. State, 347 Ml. at 178-179;

Hof, 337 Md. at 595-97. Under Maryland conmmon | aw, a confession
is inadm ssible if made in reliance on inproper prom ses or

threats. See Wnder v. State, 362 M. 275, 309 (2001); Ball, 347
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M. at 178-179; Hllard v. State, 286 M. 145, 153 (1979).

Al t hough there is no definitive Iist of circunstances

rel evant to voluntariness, the Court of Appeals has recognized

that consideration should be given to a wi de range of factors,

i ncl udi ng

where the interrogation was conducted; its
| engt h; who was present; how it was
conduct ed; whet her the defendant was given
M randa war ni ngs; the mental and physi cal
condition of the defendant; the age,
background, experience, education, character,
and intelligence of the defendant; when the
def endant was taken before a court

conmmi ssioner follow ng arrest; and whet her
t he defendant was physically m streated,
physically intimdated or psychol ogically
pressured.

Hof , 337 Md. at 596-97 (citations onmtted).

The tinme of presentnent to a judicial officer is one of the

ci rcunstances. The pronpt presentnent rule, first adopted in

1971, currently appears in Ml. Rule 4-212. Subsection (e),

appl i cabl e here, provides that

[a] copy of the warrant and charging
docunents shall be served on the defendant
pronptly after the arrest. The defendant
shall be taken before a judicial officer of
the District Court without unnecessary del ay
and in no event later than 24 hours after
arrest[.]

Prior to Johnson v. State, 282 MI. 314 (1978), the general

criterion

for admssibility of a confession was vol untariness.

I n Johnson, the Court of Appeals applied the 24 hour requirenent

as a per se rule of exclusion and held that statenents obtained
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nore than 24 hours after arrest would be suppressed. 282 M. at

328-29. This decision was followed in MO ain v. State, 288 M.

456 (1980).

In 1981, the legislature repudiated the Johnson-Md ain

exclusionary rule, returning to the voluntariness standard. The
statute currently appears at Mid. Code (1974, 2002 Repl. Vol.),

8§ 10-912 of the Courts and Judicial Proceedings Article, and
provi des:

Failure to take defendant before judicial officer
after arrest.

(a) Confession not rendered inadmissible. -
- A confession may not be excluded from

evi dence sol ely because the defendant was not
taken before a judicial officer after arrest
within any time period specified by Title 4
of the Maryl and Rul es.

(b) Effect of failure to comply strictly
with Title 4 of the Maryland Rules. --
Failure to strictly conply with the
provisions of Title 4 of the Maryl and Rul es
pertaining to taking a defendant before a
judicial officer after arrest is only one
factor, anong others, to be considered by the
court in deciding the voluntariness and

adm ssibility of a confession.

As explained in Wllians v. State, 375 MI. 404, 421-22

(2003), “[the Mcd ain decision] did produce a swift |egislative
response. At the strong urging of the | aw enforcenent conmunity,
the legislature, in its next session, enacted 1981 Maryl and Laws,
chapter 577 (Maryl and Code, section 10-912 of the Courts and
Judi ci al Proceedings Article) . . . . There is no doubt that the

statute was a del ayed reaction to Johnson and an i medi ate
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reaction to McCain.” See also Wods v State, 315 Ml. 591, 614

(1989) (“Acts 1981, ch. 577 was the legislative reaction to our

decision in Johnson v. State . . . .”); Young v. State, 68 M.

App. 121, 133 (1986)(“As of July 1, 1981, Johnson |ost nuch of
its effect. On that date the Maryland | egi sl ature abrogated the
per se exclusionary rule of Johnson . . . .7).

The Maryl and | egislature nmade it clear that voluntariness is
the test, determ ned by a consideration of all relevant factors.
The | egislature did not address the weight to be given any
particul ar factor, presumably because, under a totality of the
ci rcunst ances test, the hearing judge generally determ nes the
wei ght of each factor, considered in the context of the whole.

On appellate review of a voluntariness determ nation, an
appel l ate court defers to first |level factual findings but
engages in a de novo review of the ultinmate constitutional issue.

See, e.q9., Polk v. State, = MI. __, No. 101, Septenber Term

2002, Slip op. at 6-7 (filed Novenber 12, 2003); WIlkes v. State,

364 Md. 554, 569 (2001).

After the instant case was argued before a three judge panel
of this Court, the Court of Appeals ruled, in a trilogy of cases,
that, under certain circunstances, a delay in presentnent should
be given “very heavy wei ght” when considering the totality of

circunstances. See Facon v. State, 375 Mi. 435, 453-54 (2003);

Wllians v. State, 375 Md. 404, 434 (2003); Hiligh v. State, 375




Md. 566, 473-75 (2003). As a result, we requested counsel to
file supplenmentary briefs, addressing the effect of those
decisions. W then heard oral argunment, sitting en banc.
Bef ore considering Perez’'s argunents, therefore, we briefly
revi ew t hose deci sions.

Williams

In Wlliams v. State, 375 Md. 404 (2003), the defendant was

arrested at 4:10 a.m on July 30, 2000, on suspicion of two arned
robberies. He suffered a dog bite during the arrest, and was
taken to the hospital for treatnment. He was placed in an
interview roomat the police station at 9:25 a. m

Wllians had identified hinself by his brother’s name, but
police found a paycheck bearing his own nane in his pocket.
Detectives fromthe Prince George’s County robbery unit began
prelimnary questioning “to get sonme basic information about
[this] suspect and even about his involvenent in the two
robberies.” 375 MI. at 423. During that questioning, they
| earned WIllians’ real identity and that arrest warrants chargi ng
himw th three hom ci des had been issued nine days earlier. By
1:13 p.m, WIllianms had confessed to two robberies and witten
two statenents confirm ng those confessions.

Hom ci de detectives transported Wllianms to an interview
room Over the next 28 hours, three different detectives

intermttently interrogated Wlliams. WIlianms was |left alone to
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sl eep overnight. Before being taken to the comm ssioner for an
initial appearance at 3:07 p.m on August 1, 47 hours after his
arrest, WIllians gave several oral and witten statenents
confessing to the three nurders.

The Court of Appeals, recognizing that “[n]Jany factors can
bear on the voluntariness of a confession[,]” specifically
addressed how nmuch wei ght a violation of the pronpt presentnent
rul e shoul d have in assessing the voluntariness of a particular
statenment. 375 Md. at 423. “[While the statute nmakes a del ay
in presentnment only one factor in determ ning voluntariness and
adm ssibility, not all factors that may wei gh on vol untari ness
are necessarily equal in inmport[.]” 1d. at 416. D scussing
different factors bearing on voluntariness, the Court recognized
three categories into which nost of these can be grouped.

Conf essi ons preceded or acconpani ed by threats, prom ses of
advant age, or physical mstreatnment are involuntary, “notwth-
standi ng any other factors that nmay suggest voluntariness,”
because “[t] hose kinds of factors are coercive as a matter of
law.” 375 MI. at 429. Unless the State can satisfy its “very
heavy burden . . . of proving that they did not induce the

confession,” these factors render the statenent involuntary. Id.
This appears to be a statenent of when, under Maryl and common

| aw, statenents are inadnm ssible as a matter of |aw. See W nder,

supra, 362 M. at 275.



Q her factors, including “the length of the interrogation,
team or sequential questioning, [and] the age, education,
experience, or physical or nental attributes of the defendant,”
do not have such decisive weight. 375 MI. at 429-30. |Instead,
these factors “assune significance, and nmay becone decisive, only
in the context of a particular case — based on the actual extent
of their coercive effect.” [|d. at 430.

But, “[l]ying between these two kinds of factors is a third”
category. 375 Md. at 430. The Court described these as “factors
that may not be coercive as a matter of |aw but that need to be
gi ven speci al wei ght whenever they exist.” I1d. “[T]he
del i berate and unnecessary violation of an accused’ s right to
pronpt presentnent” falls into this “heavy weight” category. Id.

The Court, stating that it was harnoni zing Rul e 4-212 and
section 10-912, ruled that, under certain circunstances, a del ay
in presentment nmust be given “very heavy weight.” A delay mnust
be given very heavy weight only when (1) the delay was
unnecessary; (2) deliberate; and (3) it was designed for the

“sol e purpose” of obtaining a confession.® 375 Mi. at 416.

8 This test was repeated in Hiligh, 375 MI. at 472.
Al t hough the Facon Court used different |anguage to descri be when
very heavy weight is required, (for exanple, the test is
described sinply as “deli berate and unnecessary delay,” 375 M.
at 453), we do not read Facon as changing the test outlined in
Wllians. Mere unnecessary delay is not entitled to heavy
wei ght, but rather, it is a factor entitled to the weight it
deserves, |like any other factor that is part of the totality of

(continued. . .)
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WIllians’ felony nurder conviction was vacated because the
suppressi on court gave “no indication” that it gave such wei ght
to the continued delay and the trial court “did not instruct the
jury to do so.” 1d. at 416, 434. The Court also indicated that,
based on the record before it, the delay in presentnent should
have been given very heavy wei ght.

Hiligh

In Hligh v. State, 375 Md. 435 (2003), filed the sane day

as Wllianms, the Court of Appeals held that post-conviction
relief was warranted because Hligh's trial counsel did not ask
t he suppression court or the jury to consider the effect of a
nearly 24 hour delay in presentnent on the voluntariness of
Hiligh's robbery confession. Shortly after the robbery of a
Marriott hotel, Hligh was arrested on suspicion of that crine.
He arrived at the Prince George’s County police station at 10:58
p.m on March 20, 1995. Everything necessary to charge hi m had
been acconplished by 3:30 a.m on March 21, when the charging
docunents were ready.

I nstead of being questioned or taken to a conm ssioner,
Hligh was | eft overnight in an interviewroom At 7:15 a.m,
detectives briefly took Hligh to the hospital for m nor nedical

treatment. At 8:35 a.m, they returned himto the sanme room

8. ..continued)
the circunstances.



I nterrogation began shortly after 9:00 am At 1:23 p.m,
Hiligh signed his first incul patory statement. He was then given
food. He proceeded to sign an incul patory statenent about the
Marriott robbery at 1:55, and to other robberies at 2:51, 3:18,
and 4:45 p.m

Once the detective fromPrince George’s County was finished
interrogating Hiligh about robberies in that jurisdiction, Hligh
was questioned about other robberies outside the jurisdiction.

H |igh made nore incul patory statenents during those
I nterrogati ons.

Hiligh was separately tried for Howard County and Prince
CGeorge’s County robberies. In his Howard County trial, Hlighs
def ense counsel unsuccessfully argued that the presentnent del ay
justified exclusion of Hligh's confession, both at a suppression
hearing and at trial. On direct appeal, a divided panel of this
Court held that the delay was unnecessary and that the confession
shoul d have been suppressed.

In contrast, in the Prince George’s County trial, Hligh's
trial counsel neither elicited nor pointed to evidence regarding
the delay in presentnent. On direct appeal, we held that he had
failed to preserve any challenge arising fromthe del ay.

Citing the outcone and rationale of the Howard County
appeal, the Crcuit Court for Prince CGeorge’s County granted

Hligh s postconviction petition for a newtrial. A divided



panel of this Court reversed, finding that the failure to raise
the presentnment delay was not prejudicially ineffective
assi stance of counsel.

The Court of Appeals disagreed and affirmed the post-
conviction court’s ruling. See 375 Mi. at 475. The Court
expl ai ned:

Had counsel argued the coercive effect
of the deliberate delay in presentnent, the
court woul d have been required to give that
del ay very heavy wei ght and exam ne whet her
the State had shoul dered its heavy burden of
provi ng that the confession was not induced
by that coercion. On this record, especially
in light of the conclusion reached by the
Court of Special Appeals in the Howard County
appeal, there is, indeed, a substanti al
possibility that the court, in ruling on the
suppressi on notion, would have found the
confession involuntary and ruled it
i nadm ssible. Even if the judge had all owed
t he confession into evidence, he woul d, under
WIlianms, have been required, on request, to
instruct the jury on the heavy weight to be
accorded any deliberate and unnecessary
delay. Furthernore, had counsel argued that
point to the jury, there is the sane
substantial possibility that the jury would
have found the confession involuntary and, in
accordance with the judge’'s other
i nstructions, disregarded it.

Ild. at 474-75.
Facon

In Facon v. State, 375 Md. 435 (2003), the Court held that a

delay of nore than 12 hours solely for the purpose of
i nterrogati on may have resulted in an involuntary confession to

robbery. After being arrested on the evening of August 31, 1999,
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in the District of Colunbia on a Maryland warrant, Facon wai ved
extradition to Prince George’s County. He arrived at the Prince
George’s County police station at 10: 00 p.m on Septenber 1,
1999.

Facon was inmediately placed in an interview room From
10: 30 until 11:55 p.m, a Prince George’s County robbery
detecti ve discussed Facon's life, famly, drug problens, and
prior arrests. Facon refused to sign a Mranda rights wai ver,
saying that he would discuss the crine in question, but did not
““want to wite anything, [or] . . . to nmake a statenent.’” 375
Md. at 443.

He was left alone in the roomfrom11:44 p.m wuntil 12:22
a.m on Septenber 2. At that tine, the same officer returned and
t hey di scussed the sane topics until 3:20 a.m After another
break until 4:25 a.m, a different officer discussed general
matters about Facon’s life. He told Facon that “he ‘woul d
absolutely relay that [Facon] has a bad narcotic habit to the
state’'s attorney . . . and that was about the best [he] could
do.”” 375 MJ. at 443.

From5:55 a.m until 6:35 a.m, Facon was phot ographed.
Questioning resuned, and the officer told Facon that “they were
‘“done’ tal king about [his] background, and began to review the
evi dence agai nst [Facon].” 375 Md. at 443. By this time, Facon

““was getting tired,’” but asked “‘what does the statenent



entail.’”” 1d. Facon repeated that he did not want to wite
anyt hing dowmn. The officer replied that Facon would “‘ have to
sign a waiver formor we don't get into the statement.’” 1d.
At 7:08 a.m Facon executed the Mranda rights waiver form
375 Md. at 444. At 7:45 a.m, he confessed to robbing a
conveni ence store while he was under the influence of drugs. He
was taken to a district court comm ssioner at 10:30 a.m, just
over 12 hours after his arrival in the county.
The Court of Appeals first exam ned the extraterritorial
effect of MI. Rule 4-212, addressing
[W het her the twenty-four hour period
follow ng arrest, during which police are
required to present an arrestee to a court
commi ssi oner, begins only when the arrestee
enters the prosecuting jurisdiction, or
i ncludes that period of time follow ng arrest
in a neighboring jurisdiction.
375 Md. at 440. The Court held “that the pronpt presentnent
requi renent under the Rule is not triggered where the defendant
is held in custody outside of this State, absent evi dence that
officers of this State were working in conjunction with the other
jurisdiction for purposes other than to secure extradition.” |Id.
at 449.
The Court held that the tinme between arrest in another
jurisdiction and arrival in Maryland nmust be considered in

assessing voluntariness. Citing WIllians, the Facon Court

concluded that the Rule was viol ated even though present nent
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occurred within 24 hours after Facon arrived in Maryland. See
375 Md. at 453. The suppression court erred in failing to “give
any weight to the time [Facon] was in custody except for the
period of tinme [he] spent with the interrogating officer[.]” Id.
at 454. The Court ordered a newtrial with a new evidentiary
heari ng on Facon’s notion to suppress his confession, at which he

could “present any evidence he deens relevant.” 1d.

B. Suppression
Before trial, Perez noved to suppress the statenents he made
during custodial interrogation. The suppression court denied
Perez’ s notion, stating:
The Court, after considering the
testi nony of the defendant and the police
officers and their rebuttal, also review ng
the pertinent opinions fromthe Appellate
Courts, considers the totality of the
ci rcunstances and denies the notion to
suppr ess.
In this Court, Perez renews his argunent that his
conf essi ons shoul d have been suppressed due to the delay in
presentnent, the “tag-team approach to interrogation,” the
“continued interrogation in the [face] of repeated denials of
guilt[,]” and “[t]he length of the interrogation[.]” He
conpl ains that the suppression court “denied the notion, wthout

maki ng any explicit findings of fact.”

The State initially countered that the circuit court’s
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deci si on shoul d be upheld, given the nunber of hours that Perez
was actually subjected to questioning; that he was allowed to
sl eep; and that he was given adequate food, drink, and bathroom

opportunities. After considering Wllianms, Hiligh, and Facon,

however, the State conceded that “Perez is entitled to a remand
for a new suppression hearing and trial.” W agree, for two
reasons.

First, the suppression court did not nake any specific
factual findings. Only when findings are not required to review

t he suppression ruling, may we do so. See Glliamv. State, 320

Md. 637, 647 (1990). When there are conflicts in the evidence,
and findings are necessary for our independent constitutional

revi ew, however, we cannot affirm See Lodowski, 307 Md. at 253.

In the case before us, as previously indicated, Perez

contradi cted nuch of the State’s evidence, and there were several
statenents made at different tinmes. Consequently, we m ght
conclude that, in this case, specific findings were required for
meani ngf ul appel |l ate review.

We do not rest our decision on that ground, however, because
if the problemwere only a | ack of specific findings, an option
that we woul d have to address is whether to remand, w thout
vacating the convictions, for the court to make findings on the

existing record. See Southern v. State, 371 Ml. 93, 111 (2002).

We need not deci de whet her we could and should renand for



fi ndi ngs because we are conpelled to vacate the convictions and
remand for a new trial and suppression hearing because of the
second reason.

The second reason is that the Wllians Court, while not
adopting “a new rule or any nmandated procedure[,]” articulated a
standard for how to assess a deliberate violation of the
presentnent rule, applicable to both a suppression court and a

jury. 375 Md. at 433.° Odinarily, on appellate review, the

°Prior to recent decisions by the Court of Appeals, this
Court frequently upheld a hearing court’s determ nati on of
vol unt ari ness, even with I engthy delays in presentnent, based on
a consideration of the totality of the circunstances. See
Wiittington v. State, 147 M. App. 496, 519, 526 (2002), cert.
deni ed, 373 Md. 408 (2003) (18 hours between arrest and statenent
and 28 hours between arrest and presentnment before comm ssioner);
Hamwight v. State, 142 Md. App. 17, 41 (2001), cert. denied, 369
Md. 180 (2002) (11 hours between arrest and statenent); Bey v.
State, 140 Md. App. 607, 614-622 (2001), cert. denied, 368 M.
526 (2002)(1 to 4 hours between arrest and statenment and 21 hours
bet ween arrest and presentnment before comm ssioner); Mrr v.
State, 134 M. App. 152, 165-66 (2000), cert. denied, 362 MI. 623
(2001) (35 hours between arrest and statenent and approxi mately
the sane tine between arrest and presentnent before a
comm ssioner); Bhalla v. State, 2000 Mi. App. Lexis 168, *68-*72
(2000) (4 hours between arrest and statenent and 9 hours between
arrest and presentnent before a commssioner). |In all of these
cases, the length of the delay was considered nerely as one
factor, with the ultinmte issue being voluntariness.

The Court of Appeals did the same, applying a totality of
the circunmstances test to determ ne voluntariness, and di scussing
delay in presentnent as one factor to consider w thout
distinction. See e.qg., Hof v. State, 337 MI. at 596
(consi deration of whether defendant was presented to conm ssioner
wi thin 24 hours sinply one factor when determ ning
vol untariness); Wods, 315 Ml. at 613-14 (confession adm ssible
even though defendant expressly refused to waive pronpt
presentnent); Lodowski v. State, 307 Ml. 233, 254-55 (1986)
(listing the various factors to be considered in determning

(continued. . .)
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Court assunes that the hearing or trial court knew the | aw and

properly applied it. See State v. Chaney, 375 Md. 168, 179

(2003) (“trial judges are presuned to know the |law and to apply
it properly”). W cannot engage in that presunption here because,
not only is there a |ack of specific findings, but neither

Wllians, Hligh, nor Facon had been decided at the tine of the

proceedings in circuit court. Nevertheless, the WIllians
standard applies to this case because the issue was preserved and
is still on direct review, and a decision interpreting a statute
or rule, but not changing the comon |aw, generally applies to

pendi ng cases. See Anerican Trucking Assns, Inc. v. Goldstein,

312 Md. 583, 591-592 (1988); Mcdain v. State, 288 M. 456, 464

(1980); Schiller v. Lefkow tz, 242 M. 461, 466 (1966).

| mportantly, whether the holding in a new decision applies
to all pending cases, to certain pending cases, or to causes of
action or events that occur after the date of the new deci sion,
the holding in the new decision applies to the parties before the

court that produced that decision. Anerican Trucking, 312 M. at

592. The parties before the court do not get an opportunity to
relitigate the relevant issue. Qherwise, there would be little

notivation to seek new rules of law or new interpretations of

existing law. Stover v. Stover, 60 Mi. App. 470, 476 (1984).

°C...continued)
vol unt ari ness).
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Consequently, in WIllians, while the case was remanded for a
determ nation of the adm ssibility of WIllians’ statenments, an

i ssue not decided on appeal, it was not renmanded for a

determ nati on of whether the heavy wei ght standard applied. The
heavy wei ght standard was adopted in Wllians, and therefore was
applied to the facts before the Court in that case.?

We shal |l address how application of the Wllianms standard is
to be acconplished, because the way that it was applied in
Wllians does not necessarily determne howit should be applied
in other cases. W read WIllians as clearly announcing a new
standard applicable to delays in presentnment, for the reasons set
forth above. W do not read the opinion as holding either that a
new evi dentiary suppression hearing is not permtted or hol ding,
as a matter of law, that the heavy weight standard applies to a
particul ar set of facts. Cearly there nmay be factual situations
where the heavy wei ght standard does apply as a matter of |aw as
wel |l as fact, but this determ nation should be made by the
suppression court, after a new hearing, as part of its
consideration of the totality of the circunstances.

The question that separates the mgjority opinion of this

0 1n Hligh, the Court applied the heavy wei ght standard
and affirmed the circuit court’s grant of a new trial by way of
post conviction relief. The Court did not expressly address the
guestion of a new suppression hearing, but the right to such a
hearing is inplicit. In Facon, the Court again applied the heavy
wei ght standard and expressly recognized the right to a new
evidentiary suppression hearing on remand.
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Court fromthe opinion authored by Judge Adkins is whether the
Wllians court nandates a conclusion that the heavy wei ght
standard applies as a matter of law. In her concurring and
di ssenti ng opi nion, Judge Adkins concludes that it does.

We conclude that, for the reasons set forth in this opinion,
a new evidentiary suppression hearing nay be conducted in the
case before us. W are not holding that one or nore of
appellant’ s statenents are inadm ssible as a matter of |aw or
that application of the heavy weight standard is mandated. After
the trial court makes a determnation, its ruling will be subject
to appellate review W are nerely holding that the trial court
makes the determnation in the first instance.

Havi ng deci ded that a new suppression hearing is warranted,
we nust vacate appellant’s convictions for two reasons. First,
as a general matter, we are not permtted to do so under Maryl and

| aw. Southern, 371 MJd. at 111-12; GIll v. State, 265 M. 350

(1972). Second, in light of Wllianms, the jury instructions wll
be different, as discussed bel ow.

In Southern v. State, the Court of Appeals held that this

Court erred by remanding the case, requiring the circuit court to
rule on the constitutionally of a detention in a new suppression

hearing, without first vacating the convictions. 371 Ml. at 111-
12. Additionally, however, the Court held that the ruling on the

notion to suppress becane the |aw of the case because the State
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failed to neet its burden of proof at the suppression hearing,
and on remand, the State was not entitled to another hearing.
Id. at 106-07. That is not the situation here and the |aw of the

case doctrine does not apply. See Tu v. State, 336 Mi. 406, 420

(1994) (“Reversal for the erroneous denial of a notion to
suppress does not, in and of itself, preclude any trial court
reconsi deration of the adm ssibility of the State’s evidence that
was t he subject of the suppression notion, at least if the
reconsi deration presents a |legal theory that was not rul ed upon
on the prior appeal. Further, facts that are relevant to
appl yi ng that previously unadjudicated | egal theory and that were
not previously presented may be considered by the trial court,
even if those facts were known to the State at the tine of the
original trial court ruling”); Lodowski, 307 Mi. at 256-58
(stating that the renedy when findings at a suppression hearing
were i nadequate was a new trial and a “new pl enary suppression
hearing”).

The suppression court, on renmand, should conduct a new
hearing and nake a determ nation regardi ng whet her there was
unnecessary delay for the deliberate and sol e purpose of
obt ai ning a confession and, based on that determ nation, apply
t he appropriate standard. The Court of Appeals recently
reaffirmed that an appellate court should defer to a tria

court’s findings of facts, even when the issue is a violation of
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the First Anendnment, which requires especially close appellate

review. Polk v. State, = M. _ , No. 101, Septenber Term 2002,

Slip op. at 21 (filed Novenber 12, 2003). Wether delay in
present nent was unnecessary, deliberate, and for the sol e purpose
of obtaining a confession involves, at least in part, first |evel
fact finding.

The Court of Appeals in Johnson v. State specifically

recogni zed that not all delays are unnecessary, much less for the
del i berate and sol e purpose of obtaining a confession. 282 M.
314, 329 (1978). For exanple, a delay may be necessary for
routi ne adm nistrative procedures, to determ ne whether a
char gi ng docunent should be issued, to verify the conm ssion of
the crimes specified in the charging docunent, to obtain
information likely to be a significant aid in averting harmto
persons or | oss of property, to obtain relevant non-testinoni al
information likely to be significant in identifying other persons
who m ght have been involved with the arrestee, or to prevent the
| oss of evidence. |d.

In the case before us, the record indicates that, prior to
the arrest of appellant, someone nanmed Mahar confessed to sonmeone
naned Fox that he and another person committed the crinmes in
guestion. At the time of that confession, Mahar and Fox were
incarcerated in the Prince George’s County Detention Center

Presumably, Fox told the police. The police then questioned
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Mahar, who advised themthat appellant and soneone nanmed Gordon
had conmmitted the crimes. The police obtained arrest warrants
for appellant and Gordon.

It is also relevant to note that the victim Shashi Tharpar,
identified her murderer as a tall black nman in the dying
decl aration di scussed below. The record indicates that Gordon
fit that description. Additionally, a detective testified that
it was his understanding that an arrestee could not be kept
unnecessarily for the purpose of obtaining a confession and that
the police kept appellant to follow up on | eads.

Finally, we note, before noving to the effect of waivers,
that pursuant to section 10-912, a delay in presentnent, even of
the type that neets the heavy wei ght standard, cannot be the sole
reason for finding involuntariness. Additionally, it is worth
repeating that the ultimte issue is voluntariness.

Vol untariness is determned by the totality of the circunstances
and conpliance with the presentnment rule is one factor. Since
Wllianms, if it is determ ned that one of the factors is

del i berate nonconpliance with the pronpt presentnent requirenent
for the sol e purpose of obtaining a confession, that factor is to
be given very heavy wei ght.

On remand, therefore, the court should consider the
argurments nmade by the parties, all relevant evidence and, with

respect to each statenent, determ ne whet her the heavy wei ght
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standard applies. |If so, the court should utilize this standard
in maki ng a voluntariness determnation. In determning
vol untariness, and thus adm ssibility, the court should resolve
factual disputes and identify the circunstances considered by it
as part of the totality.
C. Waiver

As part of the voluntariness determ nation, the court should
al so consi der the waivers executed by appellant. The WIlIlians
Court did not base its decision on waiver, or the |ack thereof,
but it did state that a voluntary waiver is valid. 375 M. at
432-33. Indeed, the Court squarely upheld the validity of
wai vers with respect to a delay in presentnment, even when the

exclusionary rule was in effect, in Logan v. State, 289 M. 460

(1981).* In Sinkus v. State, 296 Md. 718, 721-22 (1983), the

Court upheld the validity of a pronpt presentnent wai ver when the
arrestee was not told that he could term nate the interrogation
or that he would be taken before a judicial officer wthout

del ay.

As observed in Wllians, the federal courts have not been

11 Based on our review of reported appell ate decisions, we
infer that during the tine of the exclusionary rule, |aw
enforcenent agencies utilized waiver forns expressly referring to
pronpt presentnent. Several reported cases in that time period
deal with waivers. |t appears sone or all of |aw enforcenent
agenci es stopped using waivers expressly keyed to presentnent,
presumably in reliance on the law as it existed after 1981, when
the focus was on traditional voluntariness and Mranda. That
must remain the focus in light of the Maryl and statute.
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uniformin addressing delay in presentnent when the del ay exceeds
6 hours. Simlarly, with respect to express waivers, the federal
courts have not been uniform Many courts have held that a valid
wai ver of Mranda rights constitutes a valid waiver of pronpt
presentnent. The District of Colunbia has so held even in
situations where the delay is conparable or even |onger than the

delay in the case before us. See, e.qg., Qutlaw v. United States,

806 A.2d 1192, 1200 (D.C 2002) (“We have held repeatedly that a
valid waiver of an individual’s Mranda rights is also a waiver
of his Mallory right to presentnent w thout unnecessary delay.”)

(internal quotations omtted), and United States v. Bell, 740

A. 3d 958, 963 (D.C. 1999).

Many courts have stated that a Mranda waiver constitutes a
wai ver of pronpt presentnent, but despite using unqualified
| anguage, the facts frequently, but not always, involved a
relatively short period of delay. 1In sone of the cases, it
appears the delay was not deliberate for a nal evol ent purpose,

and in other cases, it is not clear. See, e.d., United States v.

Sal amanca, 990 F.2d 629, 634 (D.C. Gr. 1993) (“The Mranda
deci sion substantially undercut the need for exclusion of
custodi al statenents solely on the ground of delay in bringing
t he defendant before a nagistrate, as one of the purposes of
appearing before a nagistrate is to have the defendant’s rights

explained to him- rights now explained in a Mranda warning.”);
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Pettyjohn v. United States, 419 F.2d 651, 656 (D.C. Gr. 1969)

(“by validly waiving his Mranda right to silence and an
attorney, and by agreeing to speak with the police, [appellant]
has thereby al so waived any Mallory right to be brought before a
magi strate as qui ckly as possible.”)(internal quotations

omtted); ONeal v. United States, 411 F.2d 131 (5th Gr. 1969)

(noting that, followwng Mranda, if a suspect is given the
necessary warnings, and if, knowing this, he still chooses to
speak, he cannot then claimto be harnmed under Mallory for the

delay in being taken to the Comm ssioner); United States v.

Chri st opher, 956 F.2d. 536, 538 (6th Cr. 1991) (upholding the

District Court’s finding that appellant’s waiver of Mranda
rights also constituted a waiver of his right to pronpt

presentnent); United States v. Barlow, 693 F.2d 954, 959 (6th

Cr. 1982) (“waiver of one’s Mranda rights also constitutes a

wai ver under MNabb Mallory”); United States v. Indian Boy X, 565

F.2d 585, 591 (9th Cr. 1977) (stating that a waiver of Mranda
rights also constitutes a waiver of pronpt presentnent); and

United States v. Lukens, 735 F. Supp. 387, 391, n.1 (D. W. 1990)

(“Even assum ng arguendo that the delay was unnecessary,
suppression of the statenents woul d nonet hel ess be i nappropriate
inviewof his valid Mranda waiver . . . .").

Moreover, a long delay may be relevant to the voluntariness

of a Mranda wai ver, even if a Mranda waiver is otherw se
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effective to waive the right to pronpt presentnent. See United

States v. Wlson, 838 F.2d 1081 (9th G r. 1988) (“The

government’s reliance on the waiver of Mranda rights becones
weaker as the period of pre-arraignnent detention increases. |If
unreasonable delay . . . can itself formthe basis for a finding
of involuntariness, that sane delay nay al so suggest

i nvol untariness of the Mranda waiver.”).

In the case before us, appellant signed 8 waivers: 6
expressly relating to Mranda rights and 2 expressly relating to
delay in presentnent. Wile we are not suggesting that Maryl and
| aw foll ows Pettyjohn and that a Mranda wai ver constitutes a
wai ver of a violation of the pronpt presentnment rule, waivers are
part of the totality of the circunstances and relevant to a
vol unt ari ness determ nation

Additionally, in the case before us, Perez was advi sed of
his Mranda rights imediately and repeatedly. It is not clear
whet her Perez was given a copy of the charging docunent,
application, or arrest warrant or, if so, when. It is not clear
whet her one or nore of those docunents contained a statenent of a
right to be presented to a judicial officer. It is unknown
whet her Perez was orally advised of his right to pronpt
present nent ot her than when he executed witten waivers expressly
referring to that right. These factors may be relevant to

vol unt ari ness of a statenent.
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O particular relevance here is the effect of a waiver of
pronpt presentnent occurring after the pronpt presentnent
requi renent may have been violated. |In the context of this case,
by analogy to Mranda rights, in the event of a pronpt
presentnent violation, followed by a valid waiver, a confession
obtained after a valid waiver would not necessarily be tainted.

See O egon v. Elstad, 470 U. S. 298, 314 (1985); Kennedy v. State,

289 Md. 54, 68-69 (1980) (a confession obtained after presentnent
to two different conm ssioners held voluntary, despite earlier

violation of pronpt presentnment rule). |In Meyer v. State, 43 M.

App. 427, 437-39 (1979), this Court held that illegal delay had
been di ssipated by presentnent to a comm ssioner, rest for two
hours, and a Mranda wai ver, preceding renewed interrogation
resulting in a confession.

Perez executed two witten waivers expressly relating to
delay in presentnent. Those waivers, if otherw se effective,*?
wai ve only any delay in presentnent violations that occurred
subsequent to the waivers. Mreover, the waivers are not
rel evant to determ ne whether statenments made prior to the
wai vers were voluntary. The subsequent violations of the pronpt
present nent Rul e, however, if validly waived, would not

necessarily be tainted by a violation(s) that occurred prior to

12See the discussion in Wllians, 375 Ml. at 432-33. But
see Logan, 289 MI. 460, and Sinkus, 296 Md. at 721-22.
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the waivers. |In other words, if the waivers were voluntarily
given, even if a violation of the pronpt presentnent Rule
occurred prior to the waiver, and the delay was deliberate and
pur poseful , subsequent confessions woul d not necessarily be
i nadm ssible, if they were otherw se voluntary. This statenent
woul d al so be true if the prior violation, as one factor to
consider, resulted in a determ nation that confessions prior to
the wai ver were inadm ssible. For exanple, in this case, the
remand court could determne that, prior to the express waiver of
present nent which occurred after 23 hours, the pronpt presentnent
Rul e had been viol ated, either deliberately and purposefully or
merely unnecessarily. \When considered with all other relevant
factors, the remand court could then find that the earlier
confessions were involuntary. The court could neverthel ess
determ ne that the waiver of presentnent was voluntary and that
t he subsequent confessions were thus voluntary and adm ssi bl e.

To the extent that the effect of waivers in a situation |like
the one before us is unclear, it constitutes another reason why
t he suppression court, on remand, should review the issues de

novo.

II. Jury Instructions
To guide the trial court and parties on remand, we shall
reach the related i ssue of whether the trial court should have

instructed the jury about the presentnment requirenent in Ml. Rule
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4-212.

At trial, Perez’'s counsel asked the trial court to instruct
the jury about the pronpt presentnent requirenent by reading Rule
4-212. The court refused to do so. Instead, it gave the
followi ng instruction, taken froma pattern instruction regarding
statenents nmade by a defendant:

I n deci di ng whet her the [defendant’s]
statenent was voluntary, consider all of the
ci rcunst ances surroundi ng the statenent,
including . . . whether the defendant was
t aken before a district court comm ssioner
wi t hout unnecessary delay follow ng the

arrest, and, if not, whether that affected
the voluntariness of the statement][.]

See MPJI-Crim 3:18 (2001).

Perez argues that the trial court erred in refusing to tell
the jury “that the | aw provides that a defendant nust be taken
before a judicial officer of the District Court w thout
unnecessary delay and in no event |ater than 24 hours after
arrest.” In his view, the court’s brief nention of unnecessary
delay was materially inconplete in that:

(1) “it contained no reference to any

specific period of tine,” so that jurors did

not have a “yardstick by which to neasure .
what ‘unnecessary’ delay could be” or

whet her the two day delay in presenting Perez

to the comm ssioner affected the

vol untariness of his statenents; and

(2) “[t]lhe instruction did not touch upon the

i npeachnent val ue of the 24 hour rule, in

wei ghing the credibility of some of the
State’s witnesses.”
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The State contends that the pattern jury instruction given
by the trial court was sufficient because:

(1) “the jury was nade aware of the substance
of Rule 4-212(e), even if the nunber ‘24" was
not actually contained within the trial
judge’s instruction,” through defense
counsel’s cross-exam nation of police
detectives and cl osing argunent; and

(2) “giving the requested instruction
woul d have been misleading” in that it “would
suggest a ‘hard and fast’ rule where none
exists[.]”
When a defendant chall enges the voluntariness of a custodi al
confession at trial, the court nust give a requested

voluntariness instruction even if the court is convinced the

statenent was voluntary. See Hof v. State, 337 Mi. at 601;

Brittinghamv. State, 306 Ml. 654, 666-67 (1986); Bellany v.

State, 50 Md. App. 65, 73 (1981), cert . denied, 292 MI. 376

(1982). The pattern jury instruction provides that the jury mnust
find that a defendant’s statenment was vol untary beyond a
reasonabl e doubt, and if the jury so finds, it should give it
such weight as it believes it deserves. The instruction utilizes
a totality of the circunstances approach and |ists various
factors, including delay in presentnment.

In Wlliams and Hiligh, the Court of Appeals recognized that
def endants chal | enging the voluntari ness of a confession are
entitled to a jury instruction with respect to the standard

adopted by WIllians. There is no indication, however, that the
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pattern instruction does not accurately state the |aw, except for
the WIlians standard, and the jury should be instructed to
consider all relevant circunstances. The difference is that the
jury should also be instructed that, in determning
vol untariness, it nmust determ ne whether any delay in presentnent
was unnecessary, deliberate, and for the purpose of obtaining a
confession and, if so, to give that factor very heavy wei ght.
The Hiligh Court held that, “[e]ven if the [suppression] judge .
al l owed the confession into evidence, he would, under
Wllians, have been required, on request, to instruct the jury on
t he heavy weight to be accorded any deliberate and unnecessary
delay.” Hligh, 375 Ml. at 474. In the event of a waiver, or
wai vers, as in this case, if the confession is determ ned to be
admi ssible, the jury should neverthel ess be instructed to
determ ne vol untariness of such waivers. See Hof, 337 Ml. at
601.
To be sure, neither counsel nor the trial court had the

benefit of Wllianms, Hligh, or Facon at trial. W recognize

t hat defense counsel did not request the “heavy wei ght”
instruction that he was entitled to under Wllians and Hiligh.
| nstead, he asked for the text of the pronpt presentnent rule
itself, including its “24 hour” provision.

Whet her the 24 hour provision in Rule 4-212 should be

incorporated into an instruction, a question different fromthe
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heavy wei ght instruction, depends on the circunstances of each
case. In sone cases, where delay is an issue, the 24 hour period
may not be the issue. In this case, where the del ay exceeds 24
hours, it seens advisable to include the 24 hour provision. Wen
the delay is less than 24 hours, however, it should not be given
if, inthe context of the trial, it would mslead the jury into
believing the State has at |east 24 hours. |If it is given, care
shoul d be taken to explain that the State is not automatically
entitled to 24 hours. 1In all events, the jury should be
instructed that unnecessary delay is but one of the factors to
consi der.

Because Perez’ s convictions are being vacated, we need not
deci de whether a failure to include a reference to the 24 hour
period, as requested, constituted reversible error, or whether
cross-exam nation, exhibits, and argument by counsel, referring
to the 24 hour period, adequately advised the jury of the
requi renents i nposed under Rule 4-212.

ITTI. Dying Declaration

Perez contends that the trial court abused its discretion
and materially prejudiced his defense by precluding testinony
fromfour wtnesses who heard Shashi Tharpar identify the person
who shot her as a tall black male. Because Perez is 5 7" and
| i ght skinned, and there is no evidence that Perez fired the

shots that killed either of the Tharpars, Perez hoped to use this
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description of the assailant as an excul patory dying
declaration.®® The adnmissibility of Shashi Tharpar’'s statenents
is likely to recur in any retrial, so we shall address it for the
benefit of the remand court and the parti es.

Under Md. Rule 5-804(b)(2), if the declarant is unavail able
as a witness in a hom cide prosecution, the rul e against hearsay
does not exclude a “statenent made by a declarant, while
believing that the declarant’s death was inm nent, concerning the
cause or circunstances of what the declarant believed to be his
or her inpending death.” The statement nmay be nmade in response
to a question, but nust reflect the victinis personal know edge.

See 6A Lynn Mcd ain, Maryland Evidence § 804(2):1(b), at 425-26

(2d ed. 2001). Statenents identifying the person who shot the

victimfall within this rule. See Connor V. State, 225 M. 543,

553, cert. denied, 368 U S. 906, 82 S. C. 186 (1961); Jones V.

State, 38 Md. App. 288, 298 (1977), rev' d on other grounds by

State v. Frye, 283 M. 709 (1978).

13 Perez al so hoped to conbine Ms. Tharpar’s description of
her assailant with evidence that Mahar, who was not African-
Anerican, said that he and a buddy commtted these nurders, as
grounds for raising reasonabl e doubt as to whether he or Mhar
was Wi th Gordon when he nurdered the Tharpars. The trial court
rul ed that Mahar’s out-of-court statenment against penal interest
was i nadm ssi bl e because Mahar was not “unavail able” to testify
at trial. See MI. Rule 5-804(b)(3). There was sone factual
di spute as to whether Mahar would assert his Fifth Anendnment
rights if called as a wtness. G ven our decision that Perez is
entitled to a newtrial, whether Mahar’s statenment is adm ssible
may depend on whether he is available to testify at any new
trial.
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The adm ssibility of a dying declaration depends on whet her,
at the tinme the victimnmade the statenent, he or she believed

that death was inpending. See Connor, 225 M. at 551. *“The

requi red abandonnment of all hope of recovery may be proved by the
declarant’s statenent or by others’ statenents to the declarant,
or it my be inferred fromthe circunstances[,]” including “the

fatal quality of the wound.” Mdain, supra, at 426; see Jones,

38 Md. App. at 298. It is not “necessary for the victimto state
that she expected to die. It is sufficient if her condition is
such (and she is aware of it) as to warrant an inference of
i npendi ng death.” Connor, 225 MI. at 551. For exanple, a
shooting victim s request for a priest or for sonmeone to take
care of her child may indicate the victins belief in her
i npendi ng death. See id. Alternatively, a statenent by another
person to the victim or in the victins presence, m ght
establish that the victimheard sonething that caused her to
believe that she was likely to die soon. See Jones, 38 Mi. App.
at 298.

A victims request for nedical help does not necessarily
mean t hat she hol ds out hope for recovery. In Jones, we
recogni zed that a victimof a shotgun bl ast had abandoned al
hope of recovery even though he asked to be taken to the hospital
and requested nedical help. The victinis statenents that he knew

he was dying were not negated by his “requests for nedical
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assi stance, which indicated hope for anelioration of pain but not
a hope of recovery.” Jones, 38 Mi. App. at 300.

Here, the trial court granted the State’s notion in |imne
to exclude testinony about Ms. Tharpar’s description of her
assailant, after defense counsel proffered statements by three
police officers and one energency nedical technician.* To
establish adm ssibility, defense counsel pointed to one statenent
by an energency nedi cal technician:

[ Def ense Counsel]: Your Honor, |’ve got
Christie Branan . . . and she’s going to say
that the victimwas consci ous of being shot,
consci ous of where she was shot, she’s
covered in blood, she w ped her nouth full of
bl ood so she could talk, she was alert, she
was oriented, she was consci ous of her pain,
she said she knew t he person who shot her, he
wor ked at the office. | have her statenent
her e. [1%

[ Prosecutor]: It does not address ny
obj ection that she knew she was dying. 1In
fact, just the opposite.

[ Def ense Counsel]: | have case law, [willie
Lee Jones], Court of Special Appeals, Connor
versus State . . . . Al these cases agree

1 W also note that, at trial, Corporal Charles Cow ing
testified that he responded to the animal hospital. He found Dr.
Tharpar |ying face down in a pool of blood, and Ms. Tharpar also
lying on the floor. He thought she was “either unconscious or
dead.” When his police radi o sounded, though, “she began to talk
to [hin” in a “very calnf voice. “[S]he asked [him for help”
and “told [him that she had been shot and that she was in pain.”
He called for additional officers and an anbul ance.

> Branan’s statenent said only that, when she asked Ms.
Thonpson whet her she knew her assailant, “she replied with he was
new. ”
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that the [declarant’s] belief of inpending
death may be inferred fromthe circunstances
in which the declarant is found at the tine
t he decl arant nmakes the decl arations.

The Court: But | think to be cautious that if
he’s able to establish that she is aware she
is dying —

[ Prosecutor]: There’s no evidence that she
knew she was dyi ng.

The Court: Do you have any evi dence?

[Defense Counsel]: She died very shortly
thereafter. She knew she’d been shot in the
face. She knew - she thought she’d been shot
in the head. She’d been shot in the neck][,]
over one eye[,] and over the other eye. Of
course she somehow thought she was dying.

And the jury can infer from the circumstances
that she did. Her belief in her impending
death may be inferred from the circumstances
in which she .

The Court: Any nore of the facts?

[ Def ense Counsel]: Any nore of the facts, no.
The Court: Al right. Your notion in |imne
is granted. The Court is not satisfied that

she was aware of the very first requirenent,

i npendi ng death. (Enphasis added.)

Def ense counsel noted that he also had statenments fromthree
police wtnesses and pointed out that “we need to establish
the identity of the assailant, and we need to exclude .

Perez, and that’s what these dying declarations are all about.”
Repeating that it did “not believe it’'s a dying declaration[,]”

the court again granted the notion. Defense counsel then asked

to have all four statenments “put . . . into evidence for the
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ruling upon the notion in limne.” The court accepted the
statenents, but allowed themonly to be “placed on the record.”

In their witten statenents, the four witnesses related that
t hey heard Shashi Thar par descri be her assail ant:

Sgt. ML. Ronba responded to the anina
hospital at 13:20 on Septenber 15, 1999. He
found Shashi Tharpar “laying under the
counter” and “drifting in and out.” She was
alert but “in a great deal of pain.” *She
stated that a black nale had entered the
store three time[s] during the day and asked
guestions about a cat.” She described him
“as a tall thin black male.”

Police Oficer Denault responded at 13:27.
He asked Shashi Tharpar “for a description of
t he suspect, and she stated that he was bl ack

and that he was tall.” She also “stated that
t he suspect had come into the hospital three
times.”

Christine Branan, an energency nedi cal
technician, stated that “while doing [a]

pati ent assessnent,” she asked Ms. Tharpar
“where she felt she m ght have been shot.

She replied ‘the back of her head.’” She
stabilized her neck and “clear[ed] her airway
fromthe copious anmount of blood[.]” She
“kept conversation with her by asking her did
she know t he person who may have shot her.
She said yes. [Brannan] asked her did he work
at the office [and] she replied with he was
new. Shortly [they] arrived at the
hospital .”

Police officer T. Boone stated that while he
was in the trauna roomat Prince Genera
Hospital, Shashi Tharpar told himher nane,
date of birth, and age. She “stated that the
suspect was a black male in his 30's wearing

a gray shirt.” He was “tall” with “short
hair.” She “stated that she never net the
suspect prior to the shooting.” She was

pronounced dead at 15:06.
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G ven the del ayed presentnent grounds for vacating Perez’s
conviction, we need not decide whether the trial court abused its
di scretion in excluding the evidence based solely on the limted
verbal proffer of defense counsel. To guide the court and the
parties on remand, however, we shall address Perez’s conpl ai nt
that the court should have admtted Ms. Tharpar’s description of
her | one assail ant.

As defense counsel pointed out, there was conpelling
circunstantial evidence to support a finding that Shashi Tharpar
was aware of her inpending death. At the tinme she described her
assailant, Ms. Tharpar had been shot over both eyes and in the
neck. She also suffered severe blunt force trauma to the back of
her head. She was found |ying near her nurdered husband, in a
pool of her own blood; at tines, she had to have her nouth
cl eared of blood to speak; and, by all accounts, she was in a
great deal of pain. She explicitly stated that she was aware
t hat she had been shot in the head.

Mor eover, there was circunstantial evidence to support a
finding that her statenents were reliable. Wtnesses descri bed
her as alert despite her pain and wounds. She obviously was able

to provide responsive answers to questions froma nunber of

police and nmedi cal personnel. Her descriptions of her assail ant
to themwere consistent. In the hour and a half before she died
of her head wounds, she identified a single, tall, black, nale
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assailant. That description supported Perez’ s claimthat he was
not the shooter and that he was not present for the crines, and
was potentially inconsistent with the State’s theory that Perez
was present and took an active role during the robbery and

nmur der s.

Nonet hel ess, we see nothing that necessarily required the
trial court to conclude that Ms. Tharpar believed she was about
to die. She nade no statenents to that effect, nor was there
evi dence that any nedical or police personnel told her so. There
was no evidence that she exercised her faith in a manner
i ndicating her belief that she was dying, or that she expressed
ot her sentinments or wishes indicating that belief. Therefore, we
cannot say that the trial court necessarily erred in concl uding
t hat the evidence was not sufficient to establish that Ms.

Thar par believed she woul d di e soon.

What concerns us, however, is that the trial court asked for
“nore facts[,]” then imediately ruled that it was “not satisfied
that she was aware of the very first requirenment, inpending
death[,]” without saying why it was not satisfied with the
“facts” that were presented and without review ng the three
statenents by the police officers. This brief rationale for
excluding the statenents | eaves us uncertain whether the trial
court understood that it was not necessary for the defense to

present direct evidence, such as statenents by Ms. Tharpar or
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statenents to her, in order to establish that she believed she
woul d soon die. "

On one hand, if the trial court recognized that such
circunstantial evidence could support a finding that Ms. Tharpar
bel i eved her death was inpending, but was sinply not persuaded
that the proffered evidence did so, then the court applied the
correct legal standard. On the other hand, if the court believed
that, in addition to circunstantial evidence regarding the
grievous nature of Ms. Tharpar’s wounds and her physical and
mental condition, the defense had to offer direct evidence, such
as, for exanple, a statenent that she knew she was dying, as in
Jones, or requests for last rites and that others take care of
her famly, as in Connor, then the court’s ruling was tainted by
its failure to recognize that such direct evidence was not

necessary. See, e.qg., United States v. Peppers, 302 F.3d 120,

16 See generally Winstein's Fed. Evidence 8§ 804.05[4][b]
(2003) (“The declarant’s belief in the inmnence of death may be
shown by the declarant’s own statenents, or through
circumstantial evidence such as the nature of the wounds,
opinions of declarant’s physicians, the fact that decl arant
received last rites, and statenents made in declarant’s
presence”) (enphasi s added); see, e.g., Mattox v. United States,
146 U. S. 140, 151-52, 13 S. C. 50, 54 (1892) (sense of inpending
death may be inferred “fromthe nature and extent of the wounds
inflicted being obviously such that he nust have felt or known
that he could not survive”); United States v. Peppers, 302 F.3d
120, 138 (3d Cir.), cert. denied, 123 S. C. 647 (2002) (in
determ ni ng whet her decl arant believed that death was i mm nent,
“it is clearly not only perm ssible, but indeed necessary,
consi stent with our caselaw, that the trial judge draw and rely
on inferences fromthe facts of record, including the type of
wounds inflicted and the nature of the declarant’s injuries”).
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138-39 (3d Cir.), cert. denied, 123 S. C. 647 (2002)(recogni zi ng

anal ogous lack of clarity in trial court’s ruling excluding
excul patory dying declaration).

Qur concern about the basis for the trial court’s ruling is
hei ght ened by the court’s failure to consider the proffered
witten statenents by police who were with the victimbetween the
time she was di scovered and the tine she died. There were a
nunber of w tnesses who detailed her fatal head injuries, her
copi ous bl eeding, and her pain. W can only specul ate whet her
this additional evidence would have tipped the evidentiary scal es
in favor of adm ssibility, because the court apparently did not
reviewit.

G ven the need for a newtrial in this case, however, and
that the admi ssibility of these statenments nay be rai sed and
deci ded anew at retrial, we raise these concerns only
prospectively. For the reasons we have di scussed, we anticipate
a thorough consideration of all the proffered direct and
circunstantial evidence bearing on whether Ms. Tharpar believed
her death was inmm nent when she descri bed her assailant, as well
as a clearly stated explanation for any in limne ruling on this

evidence. See, e.qg., United States v. Peppers, 302 F.3d at 139

(“the issue may be raised anew at retrial, and on remand the

[trial court] should revisit this ruling if [it] m sapprehended
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the evidence it should consider”).?'’

JUDGMENT VACATED. CASE
REMANDED TO THE CIRCUIT COURT
FOR PRINCE GEORGE’S COUNTY FOR
FURTHER PROCEEDINGS CONSISTENT
WITH THIS OPINION. COSTS TO
BE PAID BY PRINCE GEORGE'’S
COUNTY.

" While not raised by the parties, and recogni zing that the
consi deration should be given to

whet her the excited utterance exception to the hearsay rul e

evi dence nmay not support

applies.

it,
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| concur in the mpjority’s decision to reverse Perez’'s
convictions, but wite separately to disagree with its rationale
and with its conclusion that the 12, 15, and 37 hour presentnent
del ays preceding Perez’'s statenents m ght have been necessary.

Majority’s Rationale For Reversing

| cannot join in the majority’s conclusion that reversal is
required only because “the WIllianms Court . . . articulated a
standard for how to assess a deliberate violation of the
presentnent rule[.]” In nmy view, that hol ding does not followthe
Court of Appeals’ decision in williams v. State, 375 M. 404
(2003). For the reasons set forthin this section, | disagree with
the majority’s rationale for its decision. As set forth in the
followi ng section, | concur that williams requires reversal, but
for the sane reason cited by the williams Court -- because the
suppression court did not indicate that it was giving heavy wei ght
to unnecessary delay that preceded Perez’s statenents.

The holding in williams cannot be reconciled wth the
majority’ s decision to reverse so that the trial court can decide
whether, in light of williams, to admt Perez's statenents w t hout
gi ving themheavy wei ght. The williams Court reversed three nurder
convictions, but significantly did not hold that the adm ssibility
of the chall enged confessions should be reconsidered on retrial.
Instead, the williams Court wunaninously concluded that the
suppression court erred by failing to give heavy weight to the

unnecessary del ay preceding Wllianms’ three statenents; the Court



then hel d that the chall enged statenents nust be excluded. See id.
at 416 (when Court of Appeals gave unnecessary delay preceding
murder statenents heavy weight, “it Dbeconmes clear that those
statenents were involuntary and therefore inadm ssible”). Thi s
holding is inconsistent with the majority’'s view that williams
necessitates only a new suppression hearing at which the trial
court could find the delay preceding Perez’'s statenents was
necessary and need not be given heavy weight. The williams Court
rejected, as a matter of law, the possibility that this delay could
be found necessary. In ny view, we nust do the sane in this case.

The majority’ s rationale rests onits concern that the Grcuit
Court for Prince George’s County needs an opportunity to decide
whet her, under williams, the pronpt presentment rule was violated
by Perez’'s lengthy presentnment delay. Yet the williams Court
enphasi zed that Maryland courts, like “nearly all courts[,]” have
long held that delaying presentnment to obtain a confession is a
violation of the pronpt presentnment rule that weighs against a
finding of voluntariness. See Williams, 375 Md. at 424 (citing
federal and Court of Special Appeals cases); Young v. State, 68 M.
App. 121, 134 (1986); Meyer v. State, 43 Ml. App. 427, 434 (1979).
The majority, curiously, does not nmention this precedent, or the
Court of Appeals’ rationale for giving this species of presentnent
del ay heavy weight. The williams Court stated that pronpt
presentnent is “designed to provide the defendant with a clear

expl anation of nore basic Constitutional and statutory rights.”



williams, 375 M. at 430. The reason that a violation of that
right “nust be given special weight in determ ning voluntariness is
that, when the right it is designed to protect is transgressed
there may be no practical way of calculating the actual effect of
the transgression.” Id.

That rationale reflects the | ongstandi ng judicial recognition
that, when a person accused of a crinme is not afforded the
constitutional and statutory protections given during presentnent
before a district court conm ssioner, it nmay never be possible to
det ermi ne whet her that suspect, “had he been presented tinely to a
Comm ssioner, . . . would have acquiesced in . . . [subsequent]
interrogations and confessed to . . . mnurders[.]” Id. at 431.
Whien an arrestee confesses as a result of police interrogation
conducted w thout counsel and before the initial appearance, any
“judicial caution” regarding the value of defense counsel in
avoi ding self-incrimnation has “lost its purpose[.]” See Mallory
v. United States, 354 U.S. 449, 455, 77 S. C. 1356, 1360 (1957);
see also Wwilliams, 375 M. at 424 (citing Mallory for the
proposition that “nearly all courts agree” that the purpose of

obtaining incrimnating statenents is “not a proper basis upon
whi ch to del ay presentment”); Johnson v. State, 282 Mi. 314, 321-22
(1978) (“In Maryl and, as el sewhere,” two of the inportant functions
of the pronpt presentnent rule are to ensure that the accused wil |
be pronptly advised of right to counsel and of “due process right

to be free fromcoercive investigatory nethods”).



The williams Court recogni zed that presentnent del ays for the
sol e purpose of obtaining incrimnating statenents are, by their
very nature, both deliberate and unnecessary, and revi ewed why such
del ays are gi ven heavy wei ght in the voluntariness cal culus. Wen
the Court of Appeals has held specifically that a new suppression
heari ng was not necessary to deternine that a presentnent del ay for
t he sol e purpose of interrogation should be wei ghed heavi |l y agai nst
a finding of voluntariness, see id. at 433, we cannot disregard
that holding. As the williams Court pointed out inits conclusion,
“the notion that [such] a confession . . . is under a cloud of
suspicion contravenes neither logic[,] nor practical human
experience,” nor existing jurisprudence. See id. at 434. | would
hol d, for the reasons di scussed bel ow, that the del ay preceding al
of Perez’s confessions was unnecessary because it was solely for
the purpose of obtaining incrimnating statenents, and that
reversal is required because the suppression court failed to
indicate that it was giving this unnecessary del ay t he heavy wei ght
that it merits in this case.

Unnecessary Delay Rationale For Reversing

The nmajority directs “[t] he suppression court, on remand, [to]
conduct a new hearing and make a determ nation regardi ng whet her
there was unnecessary del ay for the deliberate and sol e purpose of
obtaining a confession[.]” Inmplicit in that holding is the
prospect that the delay preceding all three of the challenged

statements m ght have been necessary. As noted above, | believe



that this conclusion fails to apply the holdings of williams and
Hiligh.

| submit that, to be consistent with williams and Hiligh, we
must hold as a matter of |law that the patent reason that the police
did not take Perez “down the hall” to the avail abl e comm ssi oner
was that they wanted to obtain incrimnating statenments from him
before doing so. What the nmmjority opinion omts is that
detectives who testified for the State during the three day
suppression hearing admtted that they continued to interview Perez
despite his initial denials of involvenent, and even after he
admtted sone know edge and invol venent, because they were not
satisfied with his previous statenents:

. Detectives Hoffman and Turner testified that they accused
Perez of being involved in the nurder during the first forty
mnute interview that began |ess than an hour after Perez’s
arrest, at 1:00 a.m on August 9. Perez denied any know edge
or involvenent.

. They left Perez alone from1:40 to 2:20 a.m, then returned
and, in Turner’s words, “fished for information” by telling
Perez that Gordon said he was the shooter. That second
interview |lasted 80 minutes, until approximately 3:45 a.m
But Perez continued to deny any know edge or invol venent.

. During the next hour, detectives |left Perez al one while they
conferred with each other in an adjacent room“about what was
going on in the interview”

. Det ecti ve Turner expl ained that he returned alone to i nterview
Perez from 4:40 to 5:50 a.m because he thought Perez was
bei ng evasive in his comrents regardi ng the nurders. Although
Perez continued to deny any know edge or invol venent, Turner
“didn’t take it” as an indication “that he did not want to
answer any questions about that,” but rather, as an indication
“that he didn't want to inplicate hinself any nore than he
al ready had.”

. At 7:25 a.m on August 9, because Perez was still denying any
know edge or invol venent, Detective Rhone was “assigned to go
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in and talk to M. Perez about any information he had . . .
about the nurder[s].” Al though he did not know when Perez had
arrived at CID, Rhone continued to interview Perez “one on
one” over the next seven hours, with only bathroom breaks.
Rhone began by getting biographical information in order to
build “rapport with himand so he woul d understand who | was
and what | needed out of the interview.” Perez continued to
deny any know edge or involvenment. It was 10:15 a.m, nearly
three hours after Rhone began to interview Perez and 10 hours
after his arrest, before Perez even admitted having seen

Gordon with a gun. It was approximately two hours later — 12
hours after Perez’'s arrest — that he began his first witten
statenent .

. After Perez conpleted that statenment at 2:00 p.m, there was
a break in the interview, during which detectives discussed
the new information. Not satisfied wth Perez's first

statenent, Rhone reentered at 2:58 p.m and obtai ned anot her
Miranda wai ver and a second statenent.

. After Perez conpleted his second witten statenment at 5:01
p.m, Hoffrman asked Detective Canales to conduct a voice
stress test. That was conplete at 8:10 p. m

. Rhone returned agai n sonetime during the norning of August 10
because the detectives wanted to talk to Perez about their
t heory, based on the autopsy, that “it could not have been .

one person that commtted this incident, because one

weapon was a knife and one weapon was a gun.” He again asked

Perez about his involvenent in the nurders, based on the

aut opsy, what had been | earned from Gordon, and the results of
Perez’'s voice stress test.

williams and Hiligh dictate that we hold as a natter of |aw

that this evidence from the detectives who interviewed Perez

concl usively established that the sole reason for del aying Perez’s

presentnent was to obtain incrimnating statenents fromhim Like

WIllians, Perez initially denied participating in the nmurders, but

Prince George’s County detectives refused to accept his excul patory

statements and continued their questioning while consulting with

each other regarding the results of the interviews as they

continued in progress. Both cases feature “in and out” sequenti al
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interviews by different officers over a lengthy period of tineg,
during which the suspect was confined, except for bathroom breaks,
to an 8 or 9 foot square roomwith a single |ocked door with a
peephol e and no wi ndows. Indeed, while WIIlians deni ed i nvol venent
in the nurders for only two hours after the police began to
guestion him about those crinmes, Perez denied any involvenent in
the Tharpar nurders for nore than ten hours.

Al t hough the majority correctly observes that determ ni ng why
the police delayed presentnent of Perez involves first |evel
factual findings, it notably does not suggest that there is any
evidence in this suppression record to support a finding that the
police had sone “necessary” reason for delaying Perez’s
presentment. Appellate courts routinely reviewsuppression records
to determ ne whether there is sufficient evidence to support the
suppression court’s factual findings and whether, in Iight of that
evi dence, the court’s |egal conclusion was correct. See, e.g.,
Scott v. State, 366 M. 121, 147 (2001), cert. denied, 535 U. S
940, 122 S. C. 1324 (2002)(“We review the [suppression] court's
factual findings in the |light nost favorable to the State, pursuant
to a clear error standard, but we review the | egal conclusions de
novo"); Ferris v. State, 355 Ml. 356, 374-75, 377-79 (1999) (relying
on suppression record to hold that suppression court erred in
finding that police had articulable suspicion for continuing
detention of notorist after purpose for traffic stop was
acconplished). Thus, even if we were to rely on the presunption
that courts properly apply the lawto fill in the blank created by
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the suppression court’s silence about why the police delayed
Perez’ s presentnent for nore than two days after his arrest, and,
thus, to conclude that the court found that there was some ot her
reason than to obtain incul patory statenents from him we stil
must review the evidence adduced at the suppression hearing to
determ ne whether it could have supported such a finding. I
respectfully submt that there is no evidence in this suppression
record upon which any court could conclude that there was sone
ot her reason for delaying Perez’'s presentnent.

It is especially significant that the State has not disputed
that the purpose for this presentnent delay was to question Perez.
The State has never advanced, in the trial court or on appeal, any
adm ni strative reason for delaying Perez’'s presentnment. Nor has it
argued that the questioning was necessary to preserve evanescent
evi dence, to protect lives or property, or to apprehend Perez’'s
al | eged acconplice, who was already jailed. Although it initially
argued that delay for this type of questioning was necessary and,
in any event, of no discernable effect on the voluntariness of
Perez's statenents, after williams and Hiligh, the State did not
suggest that the delay was for sone reason other than to
interrogate Perez. Nor did it specifically argue that the del ay
was necessary.

In nmy view, the suppression record created by the State nmakes

it clear that Perez’s presentnent del ay was nore “unnecessary” than



the delays preceding the statenments in williams.'® Cf. Williams,
375 Md. at 424-25 (immediate availability of conm ssioner nmade
“It]he entire delay” after police obtained defendant’s statenents
about robberies unnecessary); cf. also Hiligh, 375 M. at 473
(delay after police obtained all information and conpleted all
adm ni strative work necessary to charge defendant, “as a matter of
both aw and fact, was unnecessary”). In particular, | note the

foll ow ng, which the mgjority does not consider in its opinion:

. WIllians was 19 years old when he arrested and interrogated.
17 year old Perez was two years younger, still living as a
mnor in his parents’ care.

. In contrast to williams, in which part of the delay was
attributable to uncertainty about WIlians’ possi bl e

i nvol venent in the nurders, no part of the delay here can be
attributed to uncertainty about Perez’ s possible invol venent
in the murders. WIlliams was arrested without a warrant on
suspicion of an unrelated robbery that occurred only hours
earlier, without any suspicion that he m ght be involved in
the nmurders to which he eventually confessed. But Perez was
arrested on a warrant for possible involvenent in the nine
nonth old nmurders to which he confessed. Cf. also Hiligh v.
State, 375 M. 435, 461 (2003)(police obtained photo
identification before deciding to charge).

. Simlarly, while sone of the delay in williams and Hiligh
m ght be attributed to uncertainty about the identity of the
person arrested, none of the delay here can be attributed to
uncertainty about Perez’ s identity. WIlianms’ true identity

BWlliams was arrested at 4:10 a.m, and placed into an
interviewroomat 9:25 a.m Hs three witten statenents
regarding the nurders were nade at 7:40 p.m on July 30 (15.5
hours after arrest, 10.25 hours after interrogation began, and
6.5 hours after WIllians conpleted his statenents about the
robbery); 9:58 p.m on July 30 (17.75 hours after arrest, 12.5
hours after interrogation began, and 8.75 hours after the robbery
statenents were conplete); and 4:08 p.m on July 31 (nore than 34
hours after arrest, 28 hours after interrogation began, and 25
hours after the robbery statements were conplete). See williams
v. State, 375 M. 404, 408, 423-24 (2003).

-9-



was not confirmed for nearly seven hours after his arrest. In
contrast, Perez’' s identity was confirnmed before his arrest.

. In further contrast to williams, none of the delay here is
attributable to investigation of other crinmes. WIIians was
questi oned about the robberies that precipitated his arrest,
during the first nine hours after his arrest; he quickly
confessed to those crimes when the police legitimtely
questioned himin an effort to ascertain “basic informtion

about their suspect and . . . about his involvenent in the two
robberies, so that he could be identified and charged.”
williams, 375 Md. at 423. |In contrast, detectives testified

that they had enough information against Perez to obtain an
arrest warrant and that they accused Perez of involvenent in
the Tharpar nmurders during their first interview, which began
only an hour after his arrest.

. To an even greater degree than in williams, the effect of
Perez’s presentnment delay was exacerbated by overnight
confinement in a small interview room VWile WIIlians was

left to sleep in the interrogation room during a single

“m dni ght to norning” period; Perez was questioned during two

consecutive “overnighters.” Perez was left to sleep only

intermttently between questioning sessions; he gave his first
and second statenents after the first overnighter and his
third statement after the second.

Perez’'s case presents an even clearer instance than williams
of deliberate and unnecessary delay for the purpose of obtaining
confessions. This is the specific type of presentnent delay that,
according to the Court of Appeals, Rule 4-212 “absolutely forbids.”
See Hiligh, 375 MI. at 473. williams and Hiligh, |ike this case,
address only this particular “species” of presentnent delay, not
the broader “genus” of delays that occur for other reasons, wth
which the mpjority appears to be concerned. Once the Court of
Appeal s decides a question of Mryland |law, we nust follow and
apply its ruling. The least that williams and Hiligh require us to

conclude is that the 12, 15, and 37 hour presentnent del ays before

Perez made hi s statenents were unnecessary and, thus, were entitl ed
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to heavy weight.?

The court did not decide that these del ays were unnecessary,
nor did it indicate that it was giving any weight to such del ays.
The court’s terse reference to “the totality of the circunstances,”
in its single-sentence bench ruling at the end of the three day
suppression hearing, makes no nention of delay. G ven the
significant presentnent delay established by this record, and

def ense counsel’s enphasis on it as grounds for suppression,? |

¥ do not view Facon v. State, 375 MI. 435 (2003), as
authority to send Perez’s statenents back to circuit court
wi t hout addressi ng whet her there was unnecessary delay in
presentnent. Facon involved a materially different presentnent
del ay scenario and reason for reversal than presented by the
williams case or this case. The presentnment delay in Facon
i ncluded the tinme between Facon’s arrest in the District of
Col unbia and his arrival in Prince George’s County. The Court of
Appeal s reversed because, although the 24 hour “clock” in Rule 4-
212 did not start during this tine period, the circuit court was
obligated to consider how the entire delay between arrest and
present nent affected Facon, and to consider nore than just the
time spent in actual interrogation, in deciding whether his
statenment was voluntary. See id. at 453-54. Here, there is no
anal ogous delay due to jurisdictional transfer, and thus, no need
to consider how such delay affected the voluntariness of the
chal | enged st at enents.

20At t he suppression hearing, defense counsel argued that the
ci rcunstances of Perez’'s 48 hours of pre-charging detention and
interrogation raised “red flag[s]” indicating that all three of his
statenents were i nvoluntary. Counsel reviewed in detail the course
of events at CID, then asked rhetorically,

Wiy don’t you take himto the comm ssioner? .

[T]hey are not satisfied with anything.
So, we are going to keep poundi ng away, and we
are going to get past this 24 hour requirenent
by having himsign a waiver.

| would submit to the Court that on the

i ssue of voluntariness that these statenents

becanme involuntary because of the way that
(conti nued. . .)
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cannot conclude fromnere silence that the court properly wei ghed
this delay when it decided that all of Perez's statements were
voluntary. See williams, 375 Md. at 434.

It is especially significant that the suppression court did
not discuss each of Perez's three statenents separately. In
Lowdowski v. State, 307 Md. 233, 253, 256-58, the Court of Appeals
hel d t hat the suppression court was obligated to determ ne whet her
each of three challenged statenents was voluntary by considering
t he circunstances in which each one was nade, and that its failure
to do so required a new trial. On a record such as this, the
suppression court shoul d have scrutinized the evolving
ci rcunstances in which Perez made each statenment to determne if
each net the test of voluntariness. See williams, 375 Ml. at 431-
32; Hiligh, 375 MI. at 474-75. Unlike the majority, which rests
its decision to reverse on a rationale that is inconsistent with
the holding in williams, | would reverse, under the precedent
established by williams, Hiligh, Facon, and Lodowski, because the
suppression court failed to indicate that it had considered the
ci rcunst ances surroundi ng each chal | enged statenent, including the
heavy wei ght of the unnecessary presentnent del ay.

Waiver

Wth respect to the effect of the two “conm ssioner’s waivers”

(...continued)
things were conducted. The police knew that
t hey had probl ens. This [forty-eight] hour
time is ared flag. The two Johnson waivers
are a red flag that you can’t get around.

-12-



that Perez signed, | cannot join in the mgjority’s suggestion that
a Miranda wai ver that does not include any reference to a suspect’s
right to pronpt presentnment mght operate as a waiver of that
right. Again, | believe that would not be consistent wth
wWilliams.

The williams Court cited the effective use of Miranda rights
wai vers as precedent for the police to advise suspects in an
anal ogous manner of their right to pronpt presentnent and to obtain
a witten waiver of that right.

The sanme approach can easily and
effectively be used with respect to the right
to pronpt presentnent for an accused det ai ned
pursuant to an arrest. It would be a simple
matter for the police to advise the accused as
well of his or her right to prompt presentment
before a District Court Commissioner, that the
Comm ssioner is a judicial of ficer not
connected with the police, and that the
Comm ssi oner, anong other things, will inform
t he accused of each offense with which he or
she is <charged, including the allowable
penalties attached to those charges, furnish
the accused with a witten copy of the
charges, advise the accused of his or her
right to counsel, make a pre-trial release
determnation, and if . . . the accused has
been charged with a felony beyond the
jurisdiction of the District Court, of his or
her right to a prelimnary hearing before a
judge. The police could informthe defendant
that he or she nmay waive that right of pronpt
pr esent nent and agree to submi t to
interrogation, subject tothe right to end the
interrogation at any tine and demand to be
taken pronptly before a Conm ssioner.

williams, 375 Md. at 432 (enphasis added).
The williams Court recogni zed, however , t hat pr onpt

present nent wai vers, |ike Miranda waivers, can be effective only if
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gi ven before an unnecessary del ay yi el ds an incul patory statenent.
See 1id. at 432-33 (suggesting that presentnent waiver practice
could be nopdel ed on established practice of obtaining a Miranda
wai ver “[t]hat helps to establish that any statement made
thereafter is voluntary”)(enphasis added). Here, the State
asserted that Perez's first two statenments were nmade 12 and 15
hours after arrest. Prince George’ s County detectives testified,
however, that Perez was not advised of his right to pronpt
present nent or presented with these waiver fornms until after he had
been at the station for approximately 24 hours.? For that reason,
the waivers here did not provide post hoc “coverage” for Perez’s
first two statenents. A confession obtained during an unnecessary
presentnment delay for interrogation cannot be “cured” after the
fact by either a subsequent presentnent or a subsequent waiver of
the right to presentnent. The waivers executed by Perez carry no
wei ght in determning the admssibility of the first two statenments
by Perez.

Perez’s third statenment, begun after 37 hours of custodi al
interrogation, followed not one, but two, waivers. But the

williams Court caveated that any

2'The record does not support the nmajority’s uncertainty
about “whether Perez was orally advised of his right to pronpt
present ment ot her than when he executed witten waivers[.]”
Det ective Hof frman’s testinmony makes it clear that, when he
prepared and presented the “conm ssioner’s waiver” form
approximately 24 hours after Perez’'s arrest, Perez had not yet
been advised of his right to pronpt presentnent.
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delay in presentment, even with a waiver, must
be reasonable. The Rule already sets 24 hours
as an outside |imt for presentnent, and,
absent some truly extraordinary circumstance,
we would not expect any delay incurred for
purposes of interrogation to extend beyond
that tinme period.
Id. at 433 n.4 (enphasis added).

The suppression court did not address whether it found “truly
extraordinary circunstances” justifying the 37 hour del ay precedi ng
the third statenent. | see none argued by the State and none
contenplated by the majority. In the absence of any evidence of
extraordi nary circunstances expl aining why Perez was not taken to
t he comm ssi oner during those 37 hours, | would hold, in accordance
Wth williams, that the two waivers, by thensel ves, cannot excuse
the delay preceding the third statenent.

Jury Instructions

Al'though | agree with the mgjority’'s concern that courts
should refrain fromgiving any instruction that nmay suggest to the
jury that the State has a 24 hour “safe harbor” to question
suspects, | see little risk in telling the jury about the 24 hour
gui deline, even in cases in which the presentnent delay was |ess
than 24 hours. It would be a sinple matter to instruct the jury,
as the majority recognizes, that “the State is not automatically
entitled to 24 hours.”

As for this case, which does involve a presentnent delay in

excess of 24 hours, | read both williams and Hiligh as inmplicitly

recogni zing that, when asked, the trial court nust instruct the
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jury that the law requires police to present an accused to a
judicial officer wthout unnecessary delay, which, except in
unusual circunstances, is generally within 24 hours after arrest.
That request was made by Perez’s counsel. In ny view, it was error
for the trial court to deny defense counsel’s request.

Just as an instruction about the special weight of deliberate
and unnecessary delays supplies the jury wth an inportant
yardstick for determ ning whether a challenged statenent was
voluntary, so too, does an instruction regarding the 24 hour
gui del i ne. | agree with Perez that, with no guidance as to the
meani ng of “unnecessary delay,” the jury may mstakenly fail to
wei gh such del ays heavily agai nst a voluntariness finding. Cf. Hof
v. State, 337 M. 581, 602 (1995)(instruction that failed to
provi de gui dance as to how voluntariness determnation is to be
made was “whol |y i nadequate”).

I am not persuaded by the State’s contention that such an
instruction would m slead the jury into believing that presentnent
within 24 hours is a “hard and fast rule.” The State overstates
that risk. The trial court can ensure that the jury understands
that 24 hours is nerely a guideline for evaluating whether a
particul ar delay was necessary. Rather than telling the jury that
presentnent may “in no event” be delayed nore than 24 hours, the
court can say that presentnent may not be unnecessarily del ayed,
and that delays in excess of 24 hours nust be considered
unnecessary unl ess there are extraordi nary ci rcunstances justifying

t hat del ay. | see no good reason to keep the jury in the dark
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about the 24 hour guideline. It exists for a good and sinple
reason — because the | ength of any deliberate delay in presentnent
shoul d be justified by legitinmate reasons for that del ay.

The State’s argunent that cross-examn nation and argunent by
def ense counsel adequately advised the jury of the requirenments
i nposed under Rule 4-212 is not persuasive. The jury was
i nstructed that counsel’s argunent and conments were not evi dence.
Moreover, the police detectives testinony regarding the 24 hour
guideline for presentnent was equivocal at best. In fact, the
detective who created, and got Perez to sign, the so-called
“Conmi ssioner’s waiver” fornms notably told the jury that, in his
five years as a hom cide detective, he was not aware of any |aw
requiring that Perez be taken to the district court conm ssioner
wi thin 24 hours.

G ven that testinmony, and the court’s subsequent failure to
tell the jury that police are required by lawto take an accused to
a district court conmm ssioner wthout unnecessary delay, or to
otherwise explain the 24 hour guideline, the jury mght have
concluded that there was no presentnment requirenment or no
guideline. Perez had a |legal right to have the court, rather than
def ense counsel, instruct the jury on law that was relevant to the
vol untariness issues that were critical to his defense.

Finally, | also agree with Perez that, in his particul ar case,
the jury m ght have considered such instructions in resolving the
conflicting accounts of what happened during Perez’ s i nterrogation.

For exanple, jurors mght have found it significant that the police
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were aware of the pronpt presentnent obligation and of the 24 hour
benchmark, in deciding whether Perez voluntarily made the
statenments 12, 15, and 37 hours after his arrest, as the police
clained, or whether he nmade those statenents nmuch later, in the
hours just before he was taken to the conm ssioner, as Perez

cl ai ned. ??

22Perez’ s account of his two days of interrogation differed
dramatically fromthe detectives’ account. Perez testified that
he wote no statenments until he had been in custody for two
nights, and that he wote all three over a period of several
hours. H's statenments reflected what Detective Rhone told himto
wite. He signed all of the Miranda and conm ssi oner waivers
| ess than an hour before he was taken to the conm ssioner. He
did so because the detectives told himto, even though he was not
aware of their significance.

According to Perez, Detective Hoffrman screanmed at him
punched him grabbed himby his shirt, and “yoked” himaround to
the point that his body hit the walls of the room Hoffman al so
threatened himw th the death penalty and prom sed that, if he
confessed, he would be rel eased and his charges woul d be reduced
to burglary.

Perez al so clained that he repeatedly asked for an attorney,
to no avail. He explained that he had been arrested before, and
his previous requests for counsel had been honored. But “this
time they assaulted ne.”
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