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Aretired firefighter who is also disabled as a result of an
occupational disease is entitled under the Maryland Wrkers’
Conmpensation Act (the “Act”) to collect both service pension
benefits and conpensation benefits, in a sum not to exceed the
firefighter’s weekly salary. Polomski v. Mayor and City Council of
Baltimore, 344 Ml. 57 (1996). |In this appeal, we nust determ ne
whether a firefighter’s surviving, dependent spouse is simlarly
entitled to collect both service related pension benefits and
wor ker s’ conpensati on benefits when the firefighter’s death results
from an occupational disease. Resolution of the case requires us
to construe several provisions of the Labor and Enpl oynment Article
(“L.E.”) of the Maryl and Code (1991, 1999 Repl. Vol., 2003 Supp.).

Ernest Johnson, appellee,* a Baltinore City fireman, died from
col on cancer, a conpensabl e occupational disease under L.E. 8§ 9-
503(c). M. Johnson’s wi dow, Jesse Johnson, collects his service
pensi on benefits. Because of M. Johnson’s status as a public
safety enpl oyee, Ms. Johnson clainms that, pursuant to L.E. § 9-
503(e), she is also entitled to collect workers’ conpensation
benefits, so long as the total anmobunt does not exceed M. Johnson’s
average weekly wage at the tine of his death. The W rkers’
Conpensation Conm ssion (the *“Commission”) agreed with Ms.
Johnson.

Thereafter, the Mayor and City Council of Baltinore (the

“City” or the “Enployer”), appellant, appealed to the Crcuit Court

1 Al though Ernest Johnson is deceased, the parties refer to
himas the appellee. W shall do the sane.



for Baltinore City. Relying on L.E. § 9-610, the Gty cl ai ned that
its paynment of the pension benefits, in a sum greater than the
conpensation benefits, satisfied the CGity’s obligation with regard
to paynent of workers’ conpensation benefits. The circuit court
di sagreed. This appeal followed, in which the Gty asks:
Did the lower court err in ruling that the offset
provision in [L.E.] 8 9-503(e) applies to the receipt of
benefits by the surviving dependents of a deceased
firefighter?

For the reasons that follow, we shall reverse and renmand.

FACTUAL SUMMARY

M. Johnson worked as a Baltinore City firefighter for thirty-

two years. |In connectionwth his duties, he was routinely exposed
to heat, snoke, noxious funmes, and toxic substances. |In January
1993, while still enployed as a fireman, M. Johnson was di agnosed
wi th col on cancer. He succunbed to that illness on March 11, 1994.

At the time of his death, M. Johnson earned an average weekly wage
of $989. 75. The parties agree that Ms. Johnson was wholly
dependent upon her husband, and that M. Johnson’s cancer
constituted an occupati onal disease under L.E. 8§ 9-503(c).

As a result of M. Johnson’s death, his w dow received a
servi ce pension benefit of $603.90 per week fromthe Cty’s pension
system See Baltinore City Code (2003), Art. 22, § 34(h). On

February 13, 1998, Ms. Johnson filed a Wrkers’ Conpensation



claim?2 which the City initially contested. At a hearing held by
t he Conm ssion on Decenber 10, 2002, Ms. Johnson was the only
wi tness. She testified that her husband joi ned the Fire Depart nent
in Septenber 1961; in January 1993, while M. Johnson was still
enployed with the Fire Departnment, he was diagnosed with colon
cancer; and he died fromthat illness on March 11, 1994.

Appell ee introduced in evidence a letter from Dr. Stephen
d asser, a doctor of internal nedicine, oncol ogy, and henat ol ogy,
who reviewed M. Johnson’s nedical records in 2002. Dr. d asser
opined that, to “a reasonabl e degree of nedical probability...M.
Johnson’s malignancy was directly related to his [Iengthy]
occupational exposure ... to the carcinogenic products of fire
particularly during the earlier years of inadequate protection.”

In an Order dated Decenber 24, 2002, the Conmmi ssion found t hat
the claimant died froman occupational disease arising out of and
in the course of employnment. Further, it ruled that Ms. Johnson,
the “spouse of the deceased enpl oyee, was totally dependent” upon
M. Johnson at the tine of his death. It also determ ned that Ms.
Johnson recei ves $603. 90 per week fromthe City s pension system
and that M. Johnson earned an average weekly wage of $989. 75 when

he di ed. However, it deferred ruling on the i ssue of “what set off

2 Mrs. Johnson clainmed that she did not file the claimuntil
1998 because she did not know that she had the right to do so. In
proceedi ngs before the Commi ssion, the Subsequent Injury Fund,
whi ch was i npl eaded by the City, raised the i ssue of the statute of
limtations. The Fund is not a party to this appeal, nor has the
City pursued the issue of limtations.
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provi sion applies.”

Thereafter, the Cty asked the Conmission to address the
guestion of the set off. In an Order dated January 31, 2003, the
Commi ssion determ ned “that the appropriate set off provision in
this case is [L.E. 8] 9-503(e).” In all other respects, the
Commission affirmed its Order of Decenber 24, 2002.

The City subsequently appealed to the circuit court, where the
parties filed cross-notions for sunmary judgnent that were heard on
June 30, 2003. The circuit court filed a Menorandumand Opi ni on on
July 3, 2003, in which it granted appellee’s sunmary judgnent
notion and denied the Cty' s summary judgnent notion. It also
i ssued two orders, both dated July 2, 2003; one denied the GCty's
notion and the other granted appellee’ s notion.

In its opinion, the <circuit court rejected the City's
contention that the dependents of firefighters are subject to the
of fset provision generally applicable to government enployees,
found in L.E. 8 9-610. Inits view, the Enployer’s position was at
odds with the purpose of L.E. 8 9-503 and the Act. The court
reasoned that, by enacting L.E. 8 9-503, “the Legi sl ature intended
to recogni ze and grant special consideration to those governnent
enpl oyees, such as firefighters, who are engaged in and subjected
to hazardous work.” Moreover, the court believed that “the
Legi slature intended that the special benefits provided to public
safety enpl oyees pursuant to [L.E. ] §8 9-503 be enjoyed and used for

the benefit of the enployee’'s dependants as well.” Because



appel l ee was entitled under the Act to recover dual benefits while
he was alive, the court deemed it “inconsistent” to award benefits
to certain public service enployees while alive and sick, and then
term nate those benefits to the dependants when the public service
enpl oyee dies fromthe very disease that was acquired during the
course of the enploynent.”

DISCUSSION

I.

The parties vigorously dispute whether Ms. Johnson is
entitled to receive a conbination of both workers’ conpensation
benefits and pension benefits. But, there is much about which t hey
do agree. For exanple, they agree that col on cancer is a type of
“rectal cancer” within the scope of L.E. 8§ 9-503(c), and that M.
Johnson di ed fromthat occupational disease. Moreover, there is no
di sput e about appel |l ee’ s average weekly wage, the rate of workers’
conpensati on benefits, or the anmobunt of pension benefits that Ms.
Johnson receives fromthe Cty. Nor does Ms. Johnson contend t hat
any recovery of conbined benefits can exceed appellee s average
weekly wage at the tinme of his death.

To understand the parties’ various contentions, which we
di scuss at length, infra, it is helpful to begin with a review of

the rel evant provisions of the Act.?3

3 Appellant cites the provisions as they appear in the 2003
Suppl enent of the Code. Although that precise |anguage was not
necessarily in effect at the tinme of M. Johnson’s death or when

(conti nued. . .)



Section 9-501. Accidental personal injury.

(a) In general. -- Except as otherw se provided, each
enpl oyer of a covered enpl oyee shal |l provi de conpensati on
in accordance with this title to:

(1) the covered enpl oyee for an acci dental persona
injury sustained by the covered enpl oyee; or

(2) the dependants of the covered enpl oyee for death
of the covered enpl oyee:

(i) resulting froman accidental personal injury
sust ai ned by the covered enpl oyee; and

(ii) occurring within 7 years after the date of
the accidental personal injury.

(b) Employer liable regardless of fault. — An enpl oyer
is liable to provide conpensation in accordance wth
subsection (a) of this section, regardless of fault as to
a cause of the accidental personal injury.

§ 9-502. Occupational disease - Compensation.

(a) “Disablement”  defined. - In this section,
“di sabl enent” neans the event of a covered enployee
becom ng partially or totally incapacitated:

(1) because of an occupational disease; and

(2) fromperform ng the work of the covered enpl oyee
in the last occupation in which the covered enpl oyee was
injuriously exposed to the hazards of the occupationa
di sease.

* * %
(c) Liability of employer and insurer. - Subject to
subsection (d) of this section and except as otherw se
provi ded, an enpl oyer and i nsurer to whomthi s subsection
applies shall provide conpensation in accordance wth
this title to:

(1) a covered enployee of the enployer for
disability of the covered enployee resulting from an
occupati onal di sease; or

(2) the dependents of the covered employee for death
of the covered enpl oyee resulting from an occupati onal
di sease.

3(...continued)

the Comm ssion or the circuit court ruled, any differences are not

material with respect to the issue presented here. Therefore,

shal |

cite to the current statutory text.

6
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(d) Limitation on liability. — An enployer and insurer
are liable to provide conpensation under subsection (c)
of this section only if:
(1) the occupational disease that caused the
death or disability:
(i) is due to the nature of an enpl oynent
I n which hazards of the occupational disease
exist and the covered enployee was enployed
before the date of disablenment; or
(ii) has manifestations that are consi stent
with those known to result fromexposure to a
bi ol ogi cal, chemi cal, or physical agent that
is attributable to the type of enploynent in
whi ch the covered enpl oyee was enpl oyed before
t he date of disabl enent; and
(2) on the weight of the -evidence, it
reasonably may be concluded that t he
occupational disease was incurred as a result
of the enploynent of the covered enpl oyee.

(Enmphasi s added).

L.E. 8 9-503 is at the center of this case. In effect, it
provi des special treatnent for certain public safety enpl oyees. In
regard to firefighters, a person who is a paid firefighter or a
volunteer firefighter covered under L.E. 8 9-234, and who has a
speci fied occupati onal di sease, includingrectal cancer, is legally
presunmed to have devel oped the disease in the Iine of duty. Under
certain circunstances, 8 9-503(e) permts a public safety enpl oyee
sinmultaneously to collect workers’ conpensation benefits and
retirement benefits, up to a maxi num that does not exceed the
wor ker’s weekly wage. L.E. 8 9-503 states, in part:

§ 9-503. Same - Presumption - Firefighters, fire

fighting instructors, rescue squad members, advanced life

support unit members, and police officers.

(a) Heart disease, hypertension, and lung disease -

Firefighters, fire fighting instructors, rescue squad
members, and advanced life support unit members.- A paid



firefighter, paid fire fighting instructor, or sworn
menber of the Ofice of the State Fire Marshal enpl oyed
by an airport authority, a county, a fire control
district, a nunicipality, or the State or a volunteer
firefighter, vol unt eer fire fighting instructor,
vol unt eer rescue squad nenber, or vol unteer advanced life
support unit nmenber who is a covered enpl oyee under 8§ 9-
234 of this title is presuned to have an occupati onal
di sease that was suffered in the line of duty and is
conpensabl e under this title if:

(1) the individual has heart di sease, hypertension,
or |lung disease;

(2) the heart di sease, hypertension, or |ung di sease
results in partial or total disability or death; and

(3) inthe case of a volunteer firefighter
(b) Heart disease or hypertension - Police officers...
(c) cCancer. - A paid firefighter, paid fire fighting
instructor, or a sworn nmenber of the Ofice of the State
Fire Marshal enployed by an airport authority, a county,
afire control district, a nmunicipality, or the State or
a volunteer firefighter, volunteer fire fighting
i nstructor, volunteer rescue squad nenber, or vol unteer
advanced life support wunit nenber who is a covered
enpl oyee under 8 9-234 of this title is presuned to be
suffering froman occupati onal disease that was suffered
in the line of duty and is conpensable under this title
i f the individual:

(1) has | eukem a or pancreatic, prostate, rectal, or
throat cancer that is caused by contact with a toxic
subst ance t hat the individual has encountered inthe |line
of duty;

(2) has conpleted at |east 5 years of service as a
firefighter, fire fighting instructor, rescue squad
menber, or advanced life support unit nenber or in a
conbi nation of those jobs in the departnment where the
i ndi vidual currently is enployed or serves;

(3) is unable to perform the normal duties of a
firefighter, fire fighting instructor, rescue squad
menber, or advanced life support wunit menber in the
departnent where the individual currently is enployed or
serves because of the cancer or | eukem a disability; and

(4) in the case of a volunteer firefighter...

* % %

(e) Benefits in addition to retirement benefits. - (1)
Except as provided in paragraph (2) of this subsection,
any paid firefighter, paid fire fighting instructor,
sworn nenber of the Ofice of the State Fire Marshal



pai d police officer, paid|awenforcenent enpl oyee of the
Departnment of Natural Resources, deputy sheriff ... who
is eligible for benefits under subsection (a), (b), (c),
or (d) of this section shall receive the benefits 1in
addition to any benefits that the individual is entitled
to receive under the retirement system 1in which the
individual was a participant at the time of the claim.

(2) The benefits received under this title shall be
adjusted so that the weekly total of those benefits and
retirement benefits does not exceed the weekly salary
that was paid to the paid | aw enforcenent enpl oyee of the
Department of Natural Resources, firefighter, fire
fighting instructor, sworn nenber of the Ofice of the
State Fire Marshal, police officer, deputy sheriff, or
Prince George’s County correctional officer

(Enmphasi s added).
L.E. 8 9-610 is also central to this case. It states:

§ 9-610. Offset against other benefits.

(a) Covered employee of governmental unit or quasi-public
corporation. - (1) Except for benefits subject to an
of fset under § 29-118 of the State Personnel and Pensions
Article, if a statute, charter, ordinance, resolution,
regulation, or policy, regardless of whether part of a
pension system, provides a benefit to a covered employee
of a governmental unit or a quasi-public corporation that
IS subject to this title under 8 9-201(2) of this title
or, 1in case of death, to the dependents of the covered
employee, payment of the benefit by the employer
satisfies, to the extent of the payment, the liability of
the employer and the Subsequent Injury Fund for paynment
of simlar benefits under this title.

(2) If a benefit paid under paragraph (1) of this
subsection is |l ess than the benefits provided under this
title, the enployer, the Subsequent Injury Fund, or both
shall provide an additional benefit that equals the
di fference between the benefit paid under paragraph (1)
of this subsection and the benefits provided under this
title.

(3) The conputation of an additional benefit payabl e
under paragraph (2) of this section shall be done at the
time of the initial award and may not include any cost of
living adjustnent after the initial award.

* * %



(c) Powers of Commission. —
(1) The Comm ssion may:

(i) determ ne whet her any benefit provided by the
enpl oyer is equal to or greater than any benefit provi ded
for inthis title; and

(ii) nmake an award against the enployer or the
Subsequent Injury Fund or both to provide an additional
benefit that equals the difference between the benefit
provi ded by the enployer and the benefits required by
this title.

(2) Aclaimthat cones under this section is subject to
t he conti nui ng powers and jurisdiction of the Comn ssion.

(Enphasi s added).

L.E. 8 9-681 pertains to workers’ conpensati on death benefits.
Pursuant to L.E. 8 9-681, the death benefit is equal to two-thirds
of the average weekly wage of the deceased covered enpl oyee. And,
under L.E. 8 9-681(b), the anpbunt of the benefit cannot exceed the
State average weekly wage. L.E. 8 9-681 states:

§ 9-681. Wholly dependent individuals.

(a) In general. - If there are individuals who were
wholly dependent on a deceased covered employee at the
time of death resulting from an accidental personal
injury or occupational disease, the employer or its
insurer shall pay death benefits in accordance with this
section.
(b) Amount of death benefit. - (1) Except as provided in
paragraph (2) of this subsection, the death benefit
payabl e under this section shall equal two-thirds of the
aver age weekly wage of the deceased covered enpl oyee, but
may not :

(i) exceed the State average weekly wage; or

(ii) be less than $25.

(2) If the average weekly wage of the deceased covered

enpl oyee was | ess than $25 ..
(c) Duration of payment - In general. - Except as
ot herwi se provided in this section, the enployer or its
i nsurer shall pay the weekly death benefit:

(1) for the period of total dependency; or

10



(2) until $45,000 has been paid.

(d) Same - Surviving spouse who remains wholly dependent.

- If a surviving spouse who was whol | y dependent at the

time of death continues to be wholly dependent after

$45, 000 has been paid, the enployer or its insurer shal

continue to make paynents to the surviving spouse at the

same weekly rate during the total dependency of the

surviving spouse. ...
(Enmphasi s added).

As we noted, M. Johnson had an average weekly wage of $989. 75
at the tine of his death; two-thirds of that anobunt equal s $659. 83.
However, under L.E. 8 9-681, because the State average weekly wage
at the time of M. Johnson’s death was $510, the workers’
conpensati on death benefit is capped at $510. In light of the
maxi mum wor kers’ conpensation death benefit of $510, and Ms.
Johnson’ s recei pt of a weekly pension benefit fromthe Cty in the
amount of $603.90, the City insists that its paynent of the pension
death benefit paynment “conpletely satisfies ... the Cty's
liability for death benefits under the Wrkers’ Conpensation Law.”
Consequently, it maintains that Ms. Johnson “is not entitled to
any paynent beyond the anmount of the pension benefit.”

To support its position, the City relies on L.E. 8§ 9-610,
contending that it “applies ‘to all enpl oyees of governnental units
and quasi - public cor por ati ons, i ncl udi ng, presunmabl vy,
firefighters.”” (G tation omtted). Under L.E. 8§ 9-610(a)(1),
says the City, “a governnment’s paynent of a death benefit to the

surviving dependents of a deceased enpl oyee under a pension plan

will offset part or all of the worker’'s conpensation death benefit

11



due to the surviving dependents.” As M. Johnson was an enpl oyee
of a governnmental unit, the Cty clainms that the pension death
benefit payable to Ms. Johnson “is subject to 8§ 9-610(a)....”"
According to the City, the “only exception to § 9-610 is that
provided in 8 9-503," which applies to paid public safety enpl oyees
who are actually alive and “receiving benefits as a result of the
effects of an occupati onal disease specifiedin 8 9-503.” The Gty
concedes that, when appellee was alive, he was entitled to both
conpensation and pension benefits, pursuant to L.E. 8 9-503(e),
capped at his weekly wage. But, the City argues that the favorable
treatnment authorized by L.E. 8 9-503(e) ends upon a worker’ s deat h.
(bserving that 8 9-503 provides “special, unique benefits to
a specific group of enployees,” appellant maintains that only a
living public safety enployee is entitled to receive both workers’
conpensation benefits and pension paynents. It reasons that L.E
8 9-503(e) «constitutes an exception to general wor ker s
conpensation law, and insists that it “should not be judicially
expanded beyond the extent clearly specified by the |egislature,
because it is in contradiction to the general |egislative purpose
in creating the offset provisions for governnental enployers.”
Appel I ant | ooks to the statutory text to support its argunent.
Noti ng t he absence of any |l anguage in L. E. 8§ 9-503 that extends the
conbi ned benefits to surviving dependents, the City clainms that
Ms. Johnson is not entitled to recover dual paynents. The City

states: “The plain | anguage of the statutory provisions nmakes it

12



clear that 8 9-503 does not allow the Appellee to receive dual
benefits, even though M. Johnson could have done so prior to his
deat h.” Appel | ant adds:

In the present case, there is no | anguage in 8 9-503
providing for the receipt of both pension and workers’
conpensati on benefits, capped only by the anount of the
deceased enployee’'s weekly wage, by the surviving
dependents of a deceased enpl oyee. The | anguage of 8§ 9-

503 is clear and unanbi guous. Therefore, there is no

reason to go beyond the clear |anguage to determ ne the
| egi sl ative intent.

* * %

Therefore, whileretired public safety enpl oyees nay

si mul t aneously recei ve pensi on and workers’ conpensati on

benefits limted only by the anmount of their weekly wage,

their surviving dependents may not, because 8 9-503 does

not include an exception to the limtations inposed by §

9-610.

Appel l ee presents equally cogent argunents, all to the
contrary. Distilled to its essence, appellee contends that Ms.
Johnson’ s benefits “are subject to the cap in the public safety
enpl oyee section, not the offset provision for governnent
enpl oyees.” Appellee relies on the principles of statutory
construction and the salutary purpose of the Act to support the
contention that L.E. § 9-503(e) applies to Ms. Johnson.

According to appellee, the Legislature carved out certain
prof essions involved in public safety, including firefighters, as
deserving of special protection. In appellee’s view, when “the
Legi sl ature carved out these exceptions for firefighters, it also

carved out an exception to the general off-set provision for

governnent enpl oyees,” codified in 8 9-503(e). In light of the

13



Legislature’s recognition of the increased risks to which
firefighters are exposed, appellee argues that the statutory text
of 8 9-503(e) nust be construed to permt firefighters and their
surviving dependents to receive a conbination of pension and
wor kers’ conpensation benefits, not to exceed the firefighter’'s
aver age weekly wage.

Appel l ee argues that the Cty's analysis is flawed because,
under the City's interpretation of 8 9-503(e), “firefighters who
die of the listed occupational diseases would be treated the sane
as any ot her governnent enployee,” and that viewis at odds with
the Legislature’'s intent. The Cty's position, says appellee,
overl ooks that “the Legi sl ature i ntended t he consi derati ons granted
to firefighters to extend beyond their death and for firefighters
who suffer or die fromthe |isted occupati onal di seases to be given
nore consideration than other governnent enployees.” Appel | ee
expl ai ns:

[Tl his is because the firefighters were routinely exposed
to risks of disability or death “not shared by other

gover nnent enpl oyees.”ll G ven the background of the Act
and subsection (e), it strains credibility to suggest
that the Legi slature intended for firefighters who suffer
and ultimately dies [sic] from one of the Ilisted

occupati onal di seases to receive | ess consideration than
firefighters who devel op the condition and survive.

(Footnote omtted).
Wiile appellee acknowl edges that 8 9-503(e) does not
specifically “reference the dependents of the firefighters” who die

from covered diseases, appellee nonetheless insists that the

14



provi sion nust be read “in context.” Appellee contends that the
City's position ignores the |anguage of L.E. 8 9-503(a), (b), and
(c), as well as the statutory schene as a whole. Considering the
statutory purpose, appellee maintains that the benefits extended
under § 9-503(a) through (d) “are incorporated i nto subsection (e)
by reference,” because “subsection (e) is part of a |I|arger
conpensati on systenf that “recognizes the fundanental connection
bet ween occupati onal di seases and death.”

Caimng “that the dependent of a covered enpl oyee stands in
the enpl oyee’ s shoes,” appell ee states:

The Act generally accepts that covered enpl oyees who

devel op occupational diseases nay die, it requires

enpl oyers to conpensat e t he survivi ng dependents of these

enpl oyees, and it treats the surviving dependents as the

living representatives of the deceased enployees.

Subsection (e) ... does incorporate by reference the

subsections di scussing the entitlenment of firefightersto

recei ve [conbined] conpensation if they develop or die

froma listed occupational disease.

II.

The issue here is whether L.E. 8§ 9-503(e) extends to a
survi ving, dependent spouse of a deceased firefighter who died from
an occupational disease recognized by L.E. 8 9-503(c). The
Comm ssion’s decision in favor of appellee carries a prim facie
presunption of correctness. L.E. 8§ 9-745(b); Martin v. Beverage
Capital Corp., 353 Ml. 388, 402 (1999); Gleneagles, Inc. v. Hanks,
M. App. ___, No. 1502, Septenber Term 2003, slip op. at 7

(filed April 19, 2004). Nevertheless, “a review ng court has broad

authority and may reverse the Comm ssion's decision when it is

15



based on an erroneous conception of the |aw Board of County
Comm'rs v. Vache, 349 MI. 526, 537 (1998); see Mona Elec. Services,
Inc. v. Shelton, 148 MI. App. 1, 5 (2002); Henville v. Southwest
Airlines, Inc., 142 Md. App. 79, 86 (2002) ; Globe Screen Printing
Corp. v. Young, 138 MI. App. 122, 128, cert. denied, 365 Ml. 268
(2001). As the question raised by the parties is a |egal one, we
must analyze it in light of the Act as a whole and the principles
of statutory construction.

Maryland was the first state in the country to adopt a
wor kers’ conpensation statute. Harris v. Board of Education, 375
Mil. 21, 28 (2003)(citing Ch. 139 of the Acts of 1902). The current
version of the Act dates to 1914. See Chapter 800 of the Acts of
1914; Temporary Staffing, Inc. v. J.J. Haines & Co., 362 M. 388,
397 (2001); Polomski v. Mayor and City Council of Baltimore, 344
Ml. 70, 76 (1996). Inits present form the Act entitles a covered
enpl oyee to recover conpensation benefits for an occupational
di sease* or an accidental injury that arises out of and in the

course of enploynent. See L.E. 88 9-101(b); 9-501, 9-502; see

Livering v. Richardson’s Restaurant, 374 M. 566, 573-74 (2003);

* L.E. 8 9-101(e)(1) defines “conpensation” as “the noney
payabl e under this title to a covered enpl oyee or the dependents of
a covered enployee.” In Victory Sparkler & Specialty Co. V.
Francks, 147 Md. 368, 379 (1925), the Court defined an occupati onal
di sease as "one which arises fromcauses incident to the profession
or |l abor of the party's occupation or calling. It hasits originin
t he i nherent nature or node of work of the profession or industry,
and it is the usual result or concomtant."

16



Means v. Baltimore County, 344 M. 661, 664 (1997); Barnes v.
Children’s Hosp., 109 Ml. App. 543, 553 (1996).

The Act constitutes a “‘'conprehensive schenme to ... provide
sure and certain relief for injured [workers], their famlies and
dependents regardless of questions of fault.’” Hastings v.
Mechalske, 336 M. 663, 672 (1994) (citations omtted); see
Breitenbach v. N.B. Handy Co., 366 M. 467, 474 (2001); waters v.
Pleasant Manor Nursing Home, 361 M. 82, 104 (2000); L.E. & 9-
102(b). As the Court of Appeals recently reiterated, “[t]he Act
essentially is renmedial, social legislation designed to protect
workers and their famlies fromvarious hardships that result from
enpl oynent-related injuries.” Livering, 374 M. at 574.
Conpensation is nade “for |oss of earning capacity, regardl ess of
fault, resulting from accidental injury, disease, or death
occurring in the course of enploynment.” DeBusk v. Johns Hopkins
Hosp., 342 Md. 432, 437 (1996); see Ametek, Inc. v. O’Connor, 364
Md. 143, 154 (2001); Philip Electronics North America v. Wright,
348 Md. 209, 215-16 (1997).

“Conpensation awarded on this fault-free basis under the
statutory plan substitutes for an enployee’s common |aw right to
bring a fault-based tort suit against an enployer for damages
resulting fromthe enployee’'s injury . ...” DeBusk, 342 M. at
438; see Belcher v. T. Rowe Price Foundation, Inc., 329 M. 709,

736 (1993). Therefore, under L.E. 8 9-509(a), conpensation
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pursuant to the Act is ordinarily an injured enpl oyee's excl usive
remedy with respect to the enployer. The Great Atl. & Pac. Tea
Co., Inc. v. Imbraguglio, 346 Md. 573, 578 (1997). Because of the
exclusivity provision of the Act, an enployer is usually inmune
froman enployee’s suit for work-related injuries. Imbraguglio,
346 Md. at 578; Hastings, 336 Ml. at 672; L.E. 8§ 9-509(a).

The Act was conceived to protect workers and their famlies,
anong ot hers. See Waters, 361 MI. at 104; Martin v. Beverage
Capital Corp., 353 M. 388, 398 (1999). But, as the Court of
Appeal s has expl ai ned several tinmes, including in Polomski, 344 M.
at 76, “[a]lthough the Act's nane suggests that it was intended
solely for the benefit of enployees, the preanble to the 1914 Act,
and, indeed, [the Court’s] previous holdings, reveal otherw se.”
The Court has nmde clear that, “[i]n reality, the Act protects
enpl oyees, enployers, and the public alike.” 1d. at 76; see Waters,
361 Md. at 104. The Polomski Court expl ai ned:

To be sure, the Act maintains a no-fault conpensation

systemfor enpl oyees and their famlies for work-rel ated

i njuries where conpensation for |ost earning capacity is

otherwi se wunavailable. See Bethlehem-Sparrows Point

Shipyard v. Damasiewicz, 187 Ml. 474, 480 (1947); Paul v.

Glidden Co., 184 M. 114, 119 (1944). At the sane tine,

however, the Act also recognizes the need to protect

enpl oyers from the unpredictable nature and expense of

l[itigation, and the public from the overwhel m ng tax

burden of "caring for the hel pl ess human w eckage found

[along] the trail of nodern industry." Liggett & Meyers

Tobacco Company v. Goslin, 163 Md. 74, 80 (1932); Brenner

v. Brenner, 127 M. 189, 192 (1915). See Ch. 800 of the

Acts of 1914; see also Belcher v. T. Rowe Price, 329 Ml.

709, 736-37 (1993). In other words, the Act provides
enpl oyees suffering from work-related accidental
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Injuries, regardless of fault, with a certain, efficient,

and dignified form of conpensation. |In exchange,

enpl oyees abandon conmon | aw renedi es, thereby relieving

enpl oyers fromthe vagaries of tort liability. Belcher

329 Md. at 736 (citing 1 Arthur Larson, The Law of

Workmen's Compensation, 8 1.20 at 2 (1992)).

Id. at 76-7 (Footnote omtted).

Thus, the “quid pro quo” for absolute but Ilimted
conpensation, unrelated to fault, is that enployers are “relieved
of the prospect of |arge damage verdicts often associated wth
l[itigation.” Arthur Larson, The Law of Workmen’s Compensation, 8§
100.01, at 100-2. This inures to the benefit of the enployers by
enabling themto avoid “the disruption of business by burdensone
| awsuits.” Central GMC, Inc. v. Lagana, 120 M. App. 195, 204
(1998) .

Since its enactnent, “the Act has gone through several
revi sions, reflecting both changes in societal attitudes, workpl ace
realities, and, of course, political conprom ses.” Polomski, 344
Md. at 76. At its inception, the Act excluded coverage for
occupational diseases; it provided conpensation only to enpl oyees
who were injured in workpl ace accidents. Harris, 375 Md. at 29. By
1939, however, the Legislature recognized that accidents are not
the only cause of injury to enployees. Polomski, 344 M. at 77.
Therefore, pursuant to Chapter 465 of the Acts of 1939, “certain
occupational diseases” were, for the first tine, “deened

conpensable if <contracted during the course of enploynent.”

Polomski, 344 Md. at 77. As a result, enployees who were disabl ed
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or killed as a result of “specific enunerated occupational
di seases” were deened eligible for conpensation benefits “‘as if
such disablenment or death were an injury by accident.’” Id.
(quoting Ch. 465. 8 32B of the Acts of 1939).

By 1951, “the practice of enunerating specific diseases” in
the Act was “abandoned,” and all occupational diseases suffered
during the course of enploynent were “deened conpensabl e,” subj ect
to certain conditions not pertinent here. Polomski, 344 Md. at 77-
8. But, as with accidental injuries, the claimant had the burden
of proving the occupational nature of the disease or condition. Id.
at 78.

Then, in 1971, sone thirty years after the Act was anended to
permt conpensation for occupati onal di seases, the General Assenbly
anended the Act again, “grant[ing] a presunption of conpensability
in favor of certain classes of fire fighters suffering from heart
or lung disease, or hypertension.” Id. See Chapter 695 of the
Acts of 1971. Similarly, the Legislature adopted what is now L. E
§ 9-503(c), which provides that a firefighter who devel ops
| eukem a, pancreatic cancer, prostate cancer, rectal cancer, or
throat cancer is presuned to have done so as a result of his
enpl oynent. These enactnents reflect the Legislature s viewthat
firefighters are “susceptible to diseases fornmerly not recognized
as occupational.” Polomski, 344 Ml. at 78. In 1972, the Act was
further extended to afford simlar protections to certain

categories of police officers. See Ch. 282 of the Acts of 1972.
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Wth this framework, we return to the issue before us.
Al t hough we have not uncovered any Maryl and case directly on point,
Polomski is of interest, because it concerned a retired and
di sabled firefighter’'s attenpt to recover dual benefits under L.E.
8§ 9-503. Wile the case is not controlling, in that it did not
address the question of a surviving spouse’s entitlement to
conbi ned benefits, it is helpful to reviewit.

After working as a firefighter for nore than thirty years,
Pol onski obtai ned a “ti nme-earned” service retirement, fromwhich he
recei ved $564. 35 per week. 1d. at 73. Soon thereafter, pursuant
to L.E. 8 9-503, Polonski also sought workers’ conpensation
benefits, based on a variety of work-related ailnents, including
hypertension and heart disease. Id. The Comm ssion awarded
Pol onski conpensation benefits of $451 per week. 1d. at 74. The
conmbi ned pensi on and conpensation benefits substantially exceeded
Pol onski’s average weekly salary of $676. 32. On appeal to the
circuit court, the Cty did not challenge the worker’s right to
dual benefits. Instead, the Cty argued that, under the express
ternms of L.E. 8 9-503(d)(2) (now 8 9-503(e)(2)), the total paynent
to the firefighter could not exceed the worker’s salary.
Therefore, the Gty nmintained that Polonski’s conmpensation
benefits had to be limted to $111.97. Id. The circuit court
uphel d the Comm ssi on. Id. at 75. Agreeing with the Gty that
Pol onski’s conbined total benefits could not exceed his weekly

wage, we reversed. Id.
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Unhappy wi th the reducti on of his conpensati on award, Pol onski
sought certiorari. In the Court of Appeals, he argued that the
of fset provision in former L.E. 8 9-503(d)(2) “only applies when
wor kers’ conpensation benefits and retirenment benefits are the
result of the same disabling event.” Id. at 79. Because his
retirement benefits were service-related, paidto him®“by virtue of
age and |l ength of service,” id., Polonski clainmed he was “entitl ed
to the full neasure of both workers’ conpensation benefits and
retirenment benefits, without reduction or offset.” 1d. The Court
di sagreed. I1d.

The Court considered whether fornmer 8 9-503(d)(2), the
predecessor to what is now L.E. 8 9-503(e)(2), required the
“reduction of workers' conpensation benefits for a disability
caused by an occupational disease paid to a retired fire fighter
who is also receiving retirenent benefits under a service pension
plan.” 1d. at 73. Significantly, the Court took no issue with the
firefighter’ s recovery of dual benefits. But, the Court nade cl ear
t hat paynment of such dual benefits “shall be adjusted” so that the
weekly total of the retirenent benefits and workers’ conpensation
benefits “does not exceed the weekly salary that was paid to the

firefighter.” 1d. at 82. It observed, id. at 84:

[ T]he clear |anguage of 8 9-503(d)(2) [now § 9-
503(e)(2)] negated the need to | ook elsewhere for its
nmeani ng. The section specifically and unanbiguously
requires that Pol onski's workers' conpensation benefits
be reduced to the extent that, when conbined wth his

retirement benefits, the sum does not exceed his weekly
salary. |If [the statute] is to be anended to require a
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setoff against only “simlar benefits,” that anendnent

must come from the General Assenbly, not this Court.

Pol onski ' s wor ker s’ conmpensati on benefits nmust

accordingly be reduced.

Under Polomski, L.E. 8 9-503(e) permits a retired, disabled
firefighter suffering from an occupational disease to collect
conpensati on benefits and service pension benefits, capped at the
amount of the worker’s salary. But, 8 9-503(e) contains no
correspondi ng | anguage aut hori zi ng paynent of conbi ned benefits to
a firefighter’s surviving, dependent spouse. In contrast, 8§ 9O-
610(a) (1) specifically states that conpensation benefits paid by a
governnmental unit to a covered enpl oyee, “or, in the case of death,
to the dependents of the covered enployee,” shall be offset by
paynment of any governnental pension benefits.

Resol ution of the dispute presented here | eads us directly to
the principles of statutory construction. The sem nal tenet of
statutory construction conpels us to ascertain and effectuate the
| egi slative intent. Consolidated Constr. Servs., Inc. v. Simpson,
372 M. 434, 456 (2002); Liverpool v. Baltimore Diamond Exchange,
Inc., 369 M. 304, 316 (2002); Mayor & City Council of Baltimore v.
Chase, 360 M. 121, 128 (2000); see also State v. Bell, 351 M.
709, 717 (1998); Rouse-Fairwood Development Ltd. Ptshp. V.
Supervisor of Assessments for Prince George’s County, 138 Ml. App.
589, 618 (2001).

The interpretation of a statute is a judicial function. Muhl

v. Magan, 313 Ml. 462, 481-82 (1988). The statutory text is our
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starting point. See Huffman v. State, 356 M. 622, 628 (1999);
State v. Pagano, 341 Md. 129, 133 (1996). GCenerally, we give the
words of the statute their “ordinary and comon neani ng within the
context in which they are used.” Polomski, 344 Ml. at 75; see
waters, 361 Ml. at 103; Lewis v. State, 348 M. 648, 653 (1998).
In other words, to determ ne the ordi nary neaning of a termor word
used in a statute, “it is inperative” that we consider “the
context.” waters, 361 Md. at 103. To achieve that objective, we
must incorporate “the overall purpose of the statute into its
interpretation.” Id.

When the statutory language is “clear on its face and in its
context, then we do not ordinarily need to turn to the Legislative
history.” waters, 361 Ml. at 103. In contrast, when the statute
i s anmbi guous, we ordinarily consider the |anguage “in Iight of the

obj ectives and purpose of the enactnment." Tucker v. Fireman's
Fund Ins. Co., 308 Md. 69, 75 (1986). In this regard, “we may ...
consider the particular problem or problens the |egislature was
addressing, and the objectives it sought to attain." Sinai Hosp. of
Baltimore, Inc. v. Department of Employment & Training, 309 Ml. 28,
40 (1987).

To the extent “reasonably possible,” we read a statute so
“that no word, phrase, clause, or sentence is rendered surplusage
or meani ngl ess.” Mazor v. State Dep't of Correction, 279 Mi. 355,

360 (1977); see Eng’g Mgmt. Servs., Inc. v. Md. State Highway
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Admin., 375 Md. 211, 224 (2003); Motor Vehicle Admin. v. Lytle, 374
Ml. 37, 61-2 (2003); Mayor & Council of Rockville v. Rylyns
Enters., Inc., 372 Md. 514, 551 (2002). Moreover, when the statute

is part of a general statutory schene or system all sections
must be read together ... to discern the true intent of the
| egi slature.’” Breitenbach, 366 M. at 472 (citation omtted);
Vest v. Giant Food Stores, Inc., 329 Ml. 461, 466-67 (1993); Mazor
279 M. at 361; Ball v. Univ. of Maryland, 137 M. App. 229, 232
(2001); Buskirk v. C.J. Langenfelder & Son, Inc., 136 Ml. App. 261
269 (2001); Uninsured Employers’ Fund v. Pennel, 133 Md. App. 279,
293 (2000). Therefore, we nust not exam ne the provisions of the
statute as if they are “isolated, independent sections.” waters,
361 Md. at 104.

In our effort to effectuate the Legislature's intent, we nay

consi der t he consequences resulting fromone neani ng rather than
anot her, and adopt that construction which avoids an ill ogical or
unreasonable result, or one which is inconsistent with comon

sense. Chesapeake Charter, Inc. v. Anne Arundel County Bd. of
Educ., 358 MJ. 129, 135 (2000) (citation omtted). Moreover,
“absurd results inthe interpretive analysis of a statute are to be
shunned.” Rylyns, 372 Md. at 550.

As we consider the statutory schenme and the specific

provisions that are at issue here, we are mndful of the broad

soci al and renedi al purposes that undergird the Act. Belcher, 329
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Mil. at 737. W also take note of the legislative directive that
“[t]he title shall be construed to carry out its general purpose.”
L.E. 8 9-102(a). Therefore, it nust “be construed as |liberally as
possible in order to conply with the | egi sl ati ve command, cont ai ned
in 8 9-102(a)...." Porter v. Bayliner Marine Corp., 349 M. 609,
616 (1998); see Keystone Masonry Corp. v. Hernandez, ____ M. App.
___, No. 680, Septenber Term 2003, slip op. at 18 (filed Apri
19, 2004). Moreover, inregard to wrkers’ conpensation cases, the
Legi sl ature has expressly rendered inapplicable the general rule
that “a statute in derogation of the conmon law is to be strictly
construed....” L.E 8§ 9-102(b).

Because the Act’s “core values ... have never been abandoned,”
Polomski, 344 M. at 76, the “benevol ent objective of workers
conpensation statutes is the polar principle in determning the
rights of the parties.” Central GMC, Inc. v. Lagana, 120 Mi. App.
195, 205, cert. granted, 350 MI. 280, appeal dismissed, 351 Md. 160
(1998). Indeed, the Act’s provisions are liberally construed in
favor of claimants in order to effectuate its benevol ent purposes.
Livering, 374 M. at 574. Consequently, anbiguities or
uncertainties in the Act are generally resolved in favor of a
claimant. 1d.; Ametek, 364 MI. at 154; Philip Electronics, 348 M.
at 217, Para v. Richards Group of Washington Ltd. Partnership, 339
Mi. 241, 251 (1995).

Nevert hel ess, regardl ess of our synpathies, we may not “stifle

the plain neaning of the Act, or exceed its purposes, [just] so
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that the injured worker may prevail.” Philip Electronics, 348 M.
at 217, see Morris v. Board of Educ. of Prince George’s County, 339
Md. 374, 384 (1995). This nmeans that we nmay not create “anbiguity
or uncertainty in the Act’s provision where none exists so that a
provision may be interpreted in favor of the . . . claimant.”
Philip Electronics, 348 M. at 217; see Ametek, 364 M. at 155;
Porter, 349 MJ. at 616-17;, Tortuga, Inc. v. Wolfensberger, 97 M.
App. 79, 83, cert. denied, 332 Md. 703 (1993). Sinply put, we may
not add or delete words so as “‘to give the statute a neani ng not
ot herwi se communi cated by the | anguage used.’” Harris v. Board of
Educ. of Howard County, 375 Md. 21, 31 (2003) (citation omtted);
see Clarence W. Gosnell, Inc. v. Hensley, ____ M. App. ___ , No.
982, Septenber Term 2002, slip op. at 13-14 (filed April 8, 2004).
Nor may we extend coverage “beyond that which is authorized by the
provisions of the Act.” Barnes, 109 MI. App. at 554; see Engel &
Engel v. Ingerman, 353 M. 43, 55 (1999) (discussing attorneys
fees in workers’ conpensation cases and stating that when “‘the
| anguage of the statute is plain and cl ear and expresses a neani ng
consistent with the statute’s apparent purpose, no further anal ysis
is ordinarily required.””) (Citation omtted).

Moreover, we cannot ignore that the Act “‘reflects the
Legi sl ature’s consi dered judgnent as to the appropriate allocation
of resources between enployers, enployees, and the taxpayers of

this State.”” Ametek, 364 Ml. at 157 (citation omtted). Although
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the Act is “remedial in nature,” and shoul d be construed as
liberally in favor of injured enployees as its provisions wll
permt in order to effectuate its benevol ent purposes,’” Philip
Electronics, supra, 348 M. at 216 (citation omtted), it is
equally true that “the Act has a purpose broader than serving the
interests of enployers and their enployees ... The needs and
expectations of society, in addition to those of the work force,
cone into play.” Belcher, 329 MI. at 737.

L.E. 8 9-678 provides that, in regard to enpl oyees who die
from an occupational disease, their dependents are entitled to
conpensation benefits in accordance with the subtitle. L.E 8§ 9-
681(a) states: “If there are individuals who were whol |l y dependent
on a deceased covered enpl oyee at the tine of death resulting from
an acci dental personal injury or occupational disease, the enployer
or its insurer shall pay death benefits in accordance with this
section.” The text of that section is in marked contrast to the
text of L.E. 8 9-503(e); the latter provision contains no | anguage
that expressly permts the paynent of conbined benefits to a
surviving dependent of a firefighter who has died from an
occupati onal di sease. Surely, if the Legislature intended a
surviving dependent to recover dual benefits, it would have said

so0.® Indeed, as the Court observed in Polomski, 344 Ml. at 83, the

° W note that, to support its position, the City relies on
| anguage in L.E. 8 9-503(e) referring to a “paid firefighter....”
It argues from that |anguage that, because a dead firefighter

(conti nued...)
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General Assenbly is not obligated “to treat all public enployees in
relation to their pension and retirenent benefits simlarly.” It
follows that the Legislature is not required to treat equally a
firefighter and his or her spouse. Rat her, the Legislature nmay
have sought to find a bal ance bet ween conpensation to firefighters,
in accordance with the presunption, and protection of a rnuni ci pal
enpl oyer’s “public coffers.” 1Id.

Even assum ng, arguendo, that the Legislature inadvertently
omtted the word “dependent” fromL.E 8 9-503(e), that would not
advance appel |l ee’ s cause. Wen “‘an om ssion in the | anguage of a

statute ... appeared to be the obvious result of inadvertence, a

court may “‘not invade the function of the |legislature by reading
m ssing | anguage into a statute” to correct the error. Graves v.
State, 364 Md. 329, 351 (2001) (citation omtted). See also Fisher
and Utley v. State, 367 Md. 218, 292 (2001) (Bloom J., concurring
and dissenting) (stating that courts “may not ... supply m ssing
| anguage when there is a casus omissus in the | egislative schene by

judicially creating a statutory provision that the |egislature

woul d probably have added if it had given any thought to the

°(...continued)

cannot be “a paid firefighter,” the section obviously does not
authorize dual paynents to a dead firefighter’s surviving
dependent. In focusing on the word “paid,” we believe the Gty has
taken the termout of context. Elsewhere inL.E. 8 9-503, the text
di scusses benefits to both paid public safety officers and
vol unteer public safety officers. Mre than |likely, the use of the
word “paid” in L.E. 8 9-503(e) was neant to refer to those
i ndi vi dual s who are not volunteers, rather than those who are still
alive.
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problemit had not addressed”); Mutual Life Ins. Co. of New York v.

Insurance Comm’r, 352 M. 561, 573 (1999) (recognizing that an

appel | at e court cannot suppl y om ssi ons to a statute under

the guise of construction....”””) (citations omtted).

In sum we discern no anbiguity in L.E. 8 9-503(e). Because
we cannot graft |anguage onto L.E. 88 9-503(e) that is not part of
that provision, we conclude that the Commi ssion and the circuit
court erred in finding that, under L.E. 8§ 9-503(e), Ms. Johnson is
entitled to receive conbi ned conpensati on and pensi on benefits.

JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE CITY REVERSED. CASE REMANDED
TO THE CIRCUIT COURT WITH INSTRUCTIONS TO
REMAND TO THE WORKERS’ COMPENSATION
COMMISSION FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION. COSTS TO
BE PAID BY APPELLEE
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HEADNOTE :

Mayor and City Council of Baltimore City V. Ernest A. Johnson, No.
01061, September Term, 2003

WORKERS COMPENSATI ON ACT; L.E. 8 9-503; L.E. 8 9-610; SURVI VI NG
DEPENDENT; COMBI NED BENEFITS; OFFSET PROVI SI ONS; OCCUPATI ONAL
DI SEASE; STATUTORY CONSTRUCTION — Pursuant to L.E. 8 9-503, the
surviving spouse of a deceased firefighter, who died from an
occupational disease, is not entitled to recover conbi ned service
pensi on benefits and conpensation benefits. Instead, the offset
provisions in L.E. § 9-610 apply.
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