REPORTED
IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1044

Sept enber Term 2002

DAMON COCLEY AND
DERRI CK G BSON

STATE OF MARYLAND

wur phy, C.J.,
Adki ns,
Sharer,

JJ.

Qpi ni on by Murphy, C. J.

Filed: May 27, 2004



In the GCircuit Court for Baltinore City, a jury (Hon. Allen L.
Schwait presiding) convicted appellant Derrick G bson (G bson) of
first-degree nurder, use of a handgun in the comm ssion of a crine of
violence,! and wearing, carrying or transporting a handgun.? The sane
jury convicted appel |l ant Danon Cool ey (Cool ey) of second-degree nurder
and wearing, carrying, or transporting a handgun. W have reordered
and slightly rephrased the four questions appellants present for our
review. Those questions are:

I. DID THE TRIAL COURT ERR IN ADMITTING A TAPE

RECORDED STATEMENT MADE BY A WITNESS WHO
REPUDIATED THAT STATEMENT AT TRIAL®?

II. DID THE TRIAL COURT ABUSE ITS DISCRETION IN
DENYING COOLEY’S MOTION FOR MISTRIAL AFTER, IN
THE PRESENCE OF THE JURY, SEVERAL SHERIFFS
ESCORTED A STATE’S WITNESS FROM THE COURTROOM?

III. DID THE TRIAL COURT ERR IN ADMITTING INTO
EVIDENCE DRUGS AND AMMUNITION SEIZED FROM THE
HOME OF COOLEY’S GIRLFRIEND?

IV. WAS THE EVIDENCE INSUFFICIENT TO SUSTAIN
APPELLANTS’ CONVICTIONS?

For the reasons that follow, we answer “no” to each question and shal
therefore affirmthe judgnments of the circuit court.

Background

' Formerly codified at Mp. CoDE art. 27, § 36B(d) (1957, 1996 Repl. Vol.); now codified
at MD. CODE, CRIM § 4-204 (2002).

* Formerly codified at Mp. CODE art. 27, § 36B(b) (1957, 1996 Repl. Vol.); now codified
at Mp. CoDE, CrRIM § 4-203 (2002).



On May 5, 2001, in the 700 bl ock of Baker Street in Baltinore
Cty, Anthony Wllians, Jr. (WIllianms) was nmurdered. As a result of
information provided by Eddie Terrell (Terrell), a friend of the
victim appellants were ultinmately charged with that nmurder. On My
11, 2001, Terrell was arrested on an unrelated crinme and questi oned
about the nmurder. At that point, he told detectives that he knew
not hi ng about what happened to Wllians. On May 21, however, he
returned to the police station and gave a recorded statenment that
i ncluded the follow ng assertions.

About 4:00 p.m on May 5, 2001, Terrell and WIIlianms brought drugs
to a |l ocation on Pennsylvania Avenue, where they had “junkies” sell the
drugs for them \Wen the junkies ran out of the drugs supplied by
Terrell and WIlianms, Cooley and four other nales started selling drugs
at that location. WIllians told one of the people who had been selling
drugs for himnot to buy anything from Cool ey and hi s conpani ons.

Terrell and WIllianms then left the scene, cut across a playground,
wal ked down Baker Street, and nade a | eft onto Wndsor Avenue. As they
wer e wal ki ng down Wndsor, a white Crown Victoria pulled around the
corner. Cooley was driving that vehicle. G bson got out of the
passenger side of the car and asked Wllians if WIllianms had “a | ot of
big words.” At this point, G bson started shooting. Terrell turned,
ran down an alley, and hid in an old refrigerator until the shooting
stopped. He then returned to the location of the shooting and saw

Wl lianms’ body on the ground.



At trial, Terrell denied having any knowl edge of the shooting. He
testified that he did not witness the crine, that his May 215" statenent
was a lie, that the informati on he gave the police on that day was
based only on information he had received from people in the
nei ghbor hood, that he inplicated appellants because he believed that he
was going to be charged with the shooting, and that no one had war ned
himthat the appellants would kill himif he told the truth about what
happened to WIIi ans.

Because Terrell’s trial testinony was inconsistent with his My
21t statenment, the State introduced that statenent into evidence. The
State al so introduced evidence that drugs and ammunition of the sane
caliber as those recovered fromthe victimwere found during a search
of the honme of Cooley’'s girlfriend.

Discussion
I

Appel I ants interposed “confrontation” and “hearsay wi thin hearsay”
objections to the introduction of Terrell’s recorded inconsi stent
statenent. In one portion of that statenment, Terrell described what he
had wi t nessed. That portion, which was admitted pursuant to the
“catchall” exception to the rul e agai nst hearsay, was clearly

adm ssi bl e under Rule 5-802.1(a)(3).%® |In another portion of Terrell’s

3 In its 125™ Report to the Court of Appeals, the Rules Committee recommended that the
Court adopt a proposed version Rule 5-802.1, which would have provided that, when a witness
testifies at a trial and “is subject to cross-examination” on that occasion, the rule against hearsay
does not operate to exclude “[a] statement that is inconsistent with the declarant’s testimony, if
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statenent, he reported that he had received i nformation that
appel l ants said they would kill himif he cooperated with the officers
investigating WIllians’ nmurder. That portion of the statenent was

adm ssible to explain why Terrell had initially denied know ng what
happened to WIIi ans.

The “confrontation” objection presents the question of whether any
of Terrell’s prior recorded statenent was adm ssible. W hold that,
when a wtness testifies at trial that the defendant did not conmt the
crime, the Confrontation C ause does not prohibit the jury from
convicting the defendant on the basis of the witness’ prior witten

and/ or recorded statenent in which the witness stated that the

the statement was given subject to the penalty of perjury at a trial, deposition, or other proceeding
at which there was opportunity for cross-examination.” The records of the Rules Committee
show that on October 29, 1993, the Honorable Alan M. Wilner (then Chief Judge of the Court of
Special Appeals and Chair of the Rules Committee) presented to the Court of Appeals a
memorandum in which he noted that “the Rule regarding prior inconsistent statements needs to
be modified in light of Nance v. State, 331 Md. 549 (1993),” and recommended the amendments
that were adopted by the Court of Appeals on December 15, 1993. The current version of
Maryland Rule 5-802.1 took effect on July 1, 1994, and, in pertinent part, provides:
The following statements previously made by a witness

who testifies at the trial or hearing and who is subject to cross-

examination concerning the statement are not excluded by the

hearsay rule:

(a) A statement that is inconsistent with the declarant’s
testimony, if the statement was (1) given under oath subject to the
penalty of perjury at a trial, hearing, or other proceeding or in a
deposition; (2) reduced to writing and signed by the declarant; or
(3) recorded in substantially verbatim fashion by stenographic or
electronic means contemporaneously with the making of the
statement.



defendant did commt the crine. This holding is consistent wth Nance
v. State, 331 Md. 549 (1993), and with Mil. Rule 5-802.1(a)(3), which
codified the holding in Nance. W also hold that the recent decision
of Crawford v. Washington, 541 U.S. __ |, 124 S.C. 1354 (2004) has no
effect upon the adm ssibility of Terrell’s out-of-court statenent,
because Crawford did not overrul e the unbroken Iine of cases hol ding
that the Confrontation Cl ause does not operate to exclude pretrial
statenments nade by a witness who actually testifies at trial.*

In California v. Green, 399 U. S. 149 (1970), the United States
Suprene Court held that “the Confrontation C ause does not require
excluding fromevidence the prior statenents of a w tness who concedes
maki ng the statenents, and who nmay be asked to defend or otherw se
expl ain the inconsistency between his prior and his present version of
the events in question, thus opening hinself to full cross-exam nation
at trial as to both stories.” 1d. at 164. That is precisely what
occurred in the case at bar.

The Green Court was not presented with the issue of whether the

Confrontation Clause woul d operate to exclude the prior statenments *“of
a wtness who disclains all present know edge of the ultimte event.”
Id. at 169. That precise issue was decided in United States v. Owens,

484 U.S. 554 (1988), in which a nmagjority of the Suprenme Court held

* In Crawford, the United States Supreme Court held that the criminal defendant’s right
of confrontation was violated when the prosecution introduced a testimonial hearsay statement
made by the defendant’s wife, who did not testify at trial.
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“that neither the Confrontation C ause nor Federal Rule of Evidence 802
is violated by admi ssion of an identification statenent of a w tness
who is unabl e, because of a nenory loss, to testify concerning the
basis for the identification.” 1d. at 564. Witing for the majority

I n Owens, Justice Scalia expressly relied upon Delaware v. Fensterer
474 U.S. 15, 21 (1985), a per curiamopinion in which a mgjority of the
Court held that the Confrontation C ause does not require exclusion of
expert opinion testinony that the hair of a nurder victimhad been
“forcibly” renoved, even though the expert also testified that (1)
there are three nmethods of determ ning whether a hair has been renoved
by force, and (2) he could not renenber which nethod he used in that
case. Owens, 484 U.S. at 558-60 (citing Fensterer, 474 U.S. at 19-
22). The Fensterer Court stated:

The Confrontation C ause includes no
guarantee that every witness called by the
prosecution will refrain fromgiving
testinony that is marred by forgetful ness,
confusi on, or evasion.

* * *

The Court has recognized that “the cross-
examner is not only permtted to delve into
the witness’ story to test the w tness’
perceptions and nenory, but [al so]

allowed to inpeach, i.e., discredit, the

W tness.” Davis, 415 U. S., at 316, 94 S. C.
at 1110. But it does not follow that the
right to cross-examne is denied by the State
whenever the witness’ |apse of nenory inpedes
one nethod of discrediting him Quite

obvi ously, an expert w tness who cannot

recall the basis for his opinion invites the
jury to find that his opinion is as
unreliable as his nenory.
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This conclusion is confirmed by the fact that
the assurances of reliability our cases have
found in the right of cross-exam nation are
fully satisfied in cases such as this one,
notw t hstanding the witness’ inability to
recall the basis for his opinion: the
factfinder can observe the w tness’ deneanor
under cross-exam nation, and the witness is
testifying under oath and in the presence of
t he accused.

This Court held that “the Confrontation

Cl ause does not require excluding from
evidence the prior statenents of a w tness
who concedes naking the statenents, and who
may be asked to defend or otherw se explain
t he i nconsi stency between his prior and his
present version of the events in question,

t hus opening hinself to full cross-

exam nation at trial as to both stories.”

* * *

To the contrary, the Confrontation C ause is

general ly satisfied when the defense is given

a full and fair opportunity to probe and

expose these infirmties through cross-

exam nation, thereby calling to the attention

of the factfinder the reasons for giving

scant weight to the witness’ testinony.
474 U.S. at 19-23, 106 S.Ct. at 294-96 (sone citations onmtted).

Crawford v. Washington, supra, Which invol ved the

testinmoni al hearsay statenment nade by a decl arant who was
unavail able to testify at trial, is in no way inconsistent with
Owens, Fensterer, Green, Nance, Ml. Rule 5-802.1, or Ml. Rule 5-
616(c). We therefore hold that the Confrontation Cl ause does not

require the exclusion of any out-of-court statenent nmade by a
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person who actually testifies at trial and is therefore subject
to cross-exan nation concerning the statenent.

Appel | ants’ objections al so present the question of whether
Judge Schwait erred by admitting that portion of Terrell’s
statenment in which he said that his cousin told himthat soneone
in the community had said that G bson and Cool ey were going to
kill Terrell if he told the police what happened. It is clear
that this portion of the statenent was not adm ssible to prove
the fact that G bson and Cool ey had actually threatened Terrell
It is also clear, however, that appellants (1) were not entitled
to the precise relief that they requested, and (2) did not
request the precise relief to which they were entitl ed.

The portion of Terrell’s statenent in which he referred to
the threats that had cone to his attention was adm ssi bl e because
“evidence of threats to a witness or fear on the part of a
Wi tness, in order to explain an inconsistency, is adm ssible in
crimnal cases for credibility rehabilitation purposes . ”
Washington v. State, 293 Ml. 465, 470 (1982) (citations omtted);
see also Brown v. State, 80 Ml. App. 187, 194-95 (1989).
Appel l ants were entitled to a limting instruction that woul d
have restricted the evidence of threats to the purpose for which
it was adm ssible, but they were not entitled to a ruling that
excl uded this evidence altogether.

II.



Cool ey argues that he was unfairly prejudiced when the jury
saw sheriffs escort Terrell fromthe courtroomafter Terrel
conpl eted his testinony.® The record shows that, on the day
after Terrell testified, Cooley’ s trial counsel stated:

[Qn tape, M. Terrell told the police
officers that he was scared. It was brought
to nmy attention after the jury left yesterday
that there were several sheriffs fromthe
Baltinmore City Sheriffs Ofice that were in
the courtroomwho then left the courtroom
with M. Terrell

Your Honor, that would | eave an
I npression on the jury that M. Terrell is
under some kind of guard because of the
information that was elicited on tape by the
Baltinmore City Police Departnent on May the
21st,

M. Terrell never testified yesterday
that he was scared. He said that he |lied
when he said those statenents to the police.
| was not aware that the sheriffs were going
to come into the courtroomand | was not
aware that the sheriff would have been
escorting the witness out of the presence of
the jury .

The prosecutor responded:

Quite frankly, |1 didn't see the extent
of the entourage or whatever she’ s claimng
escorting M. Terrell out, so | don't know
how many sheriffs we’'re tal ki ng about here.

Quite frankly, | don’t think that, that

is not prejudicial. While on the stand, it
cane out that he was scared and he received
threats.

> This argument pertains only to Cooley, as counsel for Gibson never joined in the motion
for mistrial. See Osburn v. State, 301 Md. 250, 253 (1974) (holding that where only one
defendant objects, the other defendant has not preserved the issue for appellate review).
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Furthernore, | can proffer to this Court
while M. Terrell and his grandnother were
sitting outside, people — and | can’'t say for
sure who they were — approached hi m about
testifying in this case. So obviously there
was a reason for himto have sone protection

In denying appellant’s notion for mstrial, Judge Schwait stated:

| didn’t ask for extra sheriffs to cone
in during that testinony. They believed it
was in the best interest of the security of
the courtroomfor themto cone in. That's in
their discretion. They certainly know what
this case is about. And if they believed
that we needed extra personnel here, |’ m not
going to second guess that.

In addition to which, there are facts in
this case that would indicate that there is
some need for security in this kind of
situation and I'm not, as [I] said, going to
second guess how much security and when it
comes in.

(Enmphasi s added).

A trial judge has broad discretion in nmaintaining the
security of the courtroom Wwhittlesey v. State, 340 Md. 30, 84
(1995), cert. denied, 516 U.S. 1148 (1996). That broad
di scretion, however, nust be exercised by a judicial officer
rather than by a | aw enforcenent officer.® |In Bowers v. State

306 Md. 120, cert. denied, 479 U.S. 890 (1986), the Court of

Appeal s quoted with approval the follow ng analysis found in

% An abuse of discretion is present “where no reasonable person would take the view
adopted by the [trial] court.” Metheny v. State, 359 Md. 576, 604 (2000) (quoting In re
Adoption/Guardianship No. 3598, 347 Md. 295, 312 (1997)). “Thus, where a trial court’s ruling
is reasonable, even if we believe it might have gone the other way, we will not disturb it on
appeal.” Fontaine v. State, 134 Md. App. 275, 288 (2000).
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United States v. Samuel, 431 F.2d 610, 615, final decision
entered, 433 F.2d 663 (4'" Gr. 1970), cert. denied, 401 U. S
946 (1971):
“I't is [the trial judge] who is best equipped
to decide the extent to which security
nmeasures shoul d be adopted to prevent
di sruption of the trial, harmto those in the
courtroom escape of the accused, and the
prevention of other crimes. . . . As a
di scretionary matter, the district judge’s
decision with regard to neasure[s] for
security is subject to alimted reviewto
determine if it was abused. W stress that
the discretion is that of the district judge.
He may not . . . delegate that discretion to
the Marshal .”
306 Md. at 133 (citations omtted).

There are situations in which the trial judge nust “second
guess” a “courtroom security” decision that would result in
unfair prejudice to the accused. No such situation, however,
occurred in the case at bar. The record shows that, on the
afternoon before Cool ey’s counsel noved for a mstrial, (1)
Terrell was the last witness to testify that day, (2) all counsel
of record were present in the courtroomwhen Terrell was
“excused,” (3) the jurors were not “excused” until after al
counsel returned to the trial tables follow ng an on-the-record
bench conference, and (4) neither defense counsel conplained
about what ever occurred as Terrell left the courtroom

We are persuaded that if appellants had been unfairly

prej udi ced by sonething that occurred when Terrell left the
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courtroom Cooley’s notion for mstrial would have been made
i medi ately after the allegedly prejudicial incident occurred.
W are al so persuaded that there is evidentiary significance in
the fact that G bson’s trial counsel did not join in the notion
In In re Devon T., 85 MI. App. 674 (1991), while rejecting
the respondent’s contention that the evidence was insufficient to
prove that he knew the difference between right and wong, this
Court held that an “exchange” between the respondent and his
| awyer (during which the | awer explained the respondent’s
privilege against self-incrimnation) (1) permtted the inference
that the | awer believed that the respondent “understood the
significance of crimnality and incrimnation,” and (2) “[u]nder
the classic case . . . of wright v. Tatham, 5 . & Fin. 670
(1838), this belief on the part of a close observer is rel evant
evi dence for the proposition that the thing believed is true.”
Id. at 696-97. That analysis is equally applicable to the case
at bar, in which the decision of Gbson’s trial counsel to
refrain fromjoining in Cooley’ s notion constituted an inplied
assertion by G bson's trial counsel that appellants were not
unfairly prejudi ced by whatever occurred when Terrell left the
courtroom

In the final analysis, even assum ng that nore reasonabl e
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security nmeasures shoul d have been taken,’ the dispositive
question is whether the security neasures that were taken created
t he danger of unfair prejudice to the defendants. See Hunt v.
State, 321 MJ. 387, 408 (1990); see also Bruce v. State, 318 M.
706, 721 (1990). Judge Schwait did not err in finding that

appel lants were not unfairly prejudi ced by what occurred when
Terrell left the courtroom Mreover, had Judge Schwait decl ared
a mstrial, Gbson wuuld then have been in a position to argue
that, because there was no “mani fest necessity” to declare a
mstrial in his case,® the charges agai nst himnust be di sm ssed
on doubl e jeopardy grounds. Under these circunstances, Cool ey

was not entitled to a mstrial.

ITI

Appel | ants argue that Judge Schwait erred in admtting

7 “[1]f the means of justice are to be preserved and the ends of justice protected, courts
must exercise their discretion so as to dispel any belief that intimidation of victims or witnesses
will serve the ends to which the intimidation is directed.” Commonwealth v. Penn, 562 A.2d
833, 837 (Pa.Super. 1989). “Judges should use their judicial authority to protect victims and
witnesses from harassment, threats, intimidation, and harm." State v. Bush, 714 P.2d 818, 823
(Ariz. 1986) (quoting National Institute of Justice, Statement of Recommended Judicial Practices
11 (1983)). “The influence of lawless force directed toward parties or witnesses to proceedings
during their pendency is so sinister and undermining of the process of adjudication itself that no
court should regard it with indifference or shelter it from exposure and inquiry.” NLRB v.
Indiana & Michigan Electric Co., 318 U.S. 9, 29 (1943).

¥ “The most significant guideline for the exercise of the trial judge's discretion is thata
mistrial is to be declared only where it is 'manifestly necessary,' or 'under urgent circumstances,’'
or 'only in very extraordinary and striking circumstances,' and declaring a mistrial is not 'to be
lightly undertaken.” Cornish v. State, 272 Md. 312, 318 (1974) (citations omitted).
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irrelevant and unfairly prejudicial evidence of drugs and
ammuni tion found in the home of Cooley’s girlfriend, Zakia Jones.
According to appellants, there was insufficient evidence to
establish that Cool ey and Jones were residing together at 2001
McCul | ough Street when that residence was searched. W di sagr ee.
The State’s case included testinony that, when the search
warrant was executed about 6:20 a.m on July 20, 2001, both Jones
and Cool ey were present, along with their child. Cooley was
sl eepi ng when the police arrived. Both Cooley and Jones were in
the bedroomat the tinme the bullet cartridges were recovered. 1In
addi tion, paperwork in the nanes of both Jones and Cool ey was
recovered fromthe prem ses. This evidence was sufficient to
establish that Cool ey and Jones were residing together at 2001
McCul | ough Street when the search warrant was execut ed.
Appel l ants al so argue that the probative value of the seized

evi dence was substantially outwei ghed by the danger of unfair
prejudice. W disagree with that argunent as well. It is well
settled that,

[With respect to issues involving the

adm ssibility of evidence, although rel evant

evidence is generally adm ssible, Merzbacher

v. State, 346 Ml. 391, 404 (1997), it “should

be excluded by the trial court, if the

probative val ue of such evidence is

determ ned to be substantially outweighed by

t he danger of unfair prejudice.” Andrews v.

State, 372 Md. 1, 19 (2002) (citing Maryl and

Rule 5-403). “*[A] decision to adm't

rel evant evi dence over an objection that the
evidence is unfairly prejudicial will not be
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reversed absent an abuse of discretion.’'”
Merzbacher, 346 M. at 405 (quoting williams
v. State, 324 M. 724, 737 (1996), overruled

on other grounds, Wengert v. State, 364 M.
76, 89 (2001)).
Carter v. State, 374 Md. 693, 706 (2003); see also Smith v.
State, 299 MJ. 158, 179 (1984) (citing Poole v. State, 295 M.
167, 180 (1983)). As the ammunition recovered fromthe honme was
identical to the caliber of the bullet recovered fromthe
victims body, and the seized evidence therefore corroborated
Terrell’s recorded statenent, we hold that Judge Schwait did not
err or abuse his discretion in admtting the evidence at issue.
v
We review a “sufficiency of the evidence” argunent to
determ ne "whether after view ng the evidence in the Iight nost
favorable to the prosecution any rational trier of fact could
have found the essential elenments of the crine beyond a
reasonabl e doubt." Bloodsworth v. State, 307 Ml. 164, 167 (1986)
(citing Jackson v. Virginia, 443 U.S. 307, 313 (1979)). Cool ey
argues that the evidence was insufficient to support his
conviction for second-degree nmurder and wearing, carrying, or
transporting a handgun. |In support of that argunent, he
enphasi zes that the only evidence linking himto the nurder was
Terrell’s statenent that, when Terrell saw G bson get out of the
Crown Victoria, Cooley was in the driver’s seat. There is no

merit in that argunent. Evidence that Cool ey transported the
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shooter to the nurder scene, and drove the shooter away after the
shooting, was sufficient to establish that Cooley participated in
the murder.?®
Bot h appel l ants argue that the evidence was insufficient to

sustain their convictions because the testinony was sinply too
i nconsistent to be believed. This argunent presents yet another
situation in which “the so-called Kucharczyk doctrine [based upon
Kucharczyk v. State, 235 MI. 334 (1964)] . . . has been invoked
in vain.” Bailey v. State, 16 Ml. App. 83, 94-95 (1972). In
Bailey, Judge Myl an stated that

our system of jurisprudence places reliance

in the fact finder to take contradictions or

equi vocations properly into account and then

to make informed judgnment in assessing a

witness's credibility and in weighing that

W tness’ s testinony.
Id. at 97. That statenent is applicable to the case at bar, in
which it was for the jury to resolve testinonial inconsistencies.
It is well established that the testinony of a single eyew tness,
if believed by the jury, is sufficient to prove crimnal agency.

Branch v. State, 305 Md. 177, 184 (1986). The jurors could

reasonably infer that appellants decided to attack WIIians

? “An accomplice is one who knowingly, voluntarily, and with common interest with the
principal offender, participates in the commission of a crime either as a principle or as an
accessory before the fact.” Woods v. State, 315 Md. 591, 615 n.10 (1989) (citing Watson v. State,
208 Md. 210, 217 (1955)). “A second degree principal must be either actually or constructively
present at the commission of a criminal offense and aid, counsel, command, or encourage the
principal in the first degree in the commission of that offense.” State v. Raines, 326 Md. 582,
593 (1992).

17



because he had invaded their drug territory.

JUDGMENTS AFFIRMED;
EACH APPELLANT TO PAY 50% OF
THE COSTS.
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HEADNOTE: Cooley and Gibson v. State, No. 1044, September Term,
2002

CONSTITUTIONAL LAW; EVIDENCE: Wien a witness testifies at trial
that the defendant did not commt the crine, the Confrontation
Cl ause does not prohibit the jury fromconvicting the defendant
on the basis of the witness’ prior witten and/ or recorded
statenment in which the witness stated that the defendant did
commit the crine. Crawford v. Washington, 541 U S. __ , 124
S.Ct. 1354 (2004) has no effect upon an out-of-court statenent
admtted under Mil. Rule 5-802.1 or under 5-616(c)(2) because
Crawford did not overrul e the unbroken Iine of Suprenme Court
cases holding that the Confrontati on C ause does not operate to
exclude pretrial statements made by a witness who actually
testifies at trial.



