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ARBITRATION -

When a dispute is within the scope of an arbitration
provision in a contract, contract defenses that relate to
the contract as a whole are to be decided by the arbitrator.
Any defenses relating to the validity of the arbitration
provision only, that do not relate to the contract as a
whol e, are to be addressed by the court. |In an action
chal l enging arbitration, while discovery may be available in
circuit court, it islimted to the latter situation and
[imted in scope to the defenses to the validity of the
arbitration provision only.
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This case arises out of an enploynent dispute between NAHB
Research Center, Inc. (the Research Center), appellee, and three
former enpl oyees: Mark Nowak, David Dacquisto, and Larry Zarker,
appel l ants. On Decenber 16, 2002, after the Research Center
commenced binding arbitration proceedi ngs agai nst appell ants
pursuant to a clause in their enploynent contracts, appellants
filed a petition to stay arbitration proceedings in the Crcuit
Court for Prince George’'s County. On June 12, 2003, the court
deni ed appellant’s petition and subsequently denied their notion
to alter or anend judgnent.

For the reasons discussed herein, we hold that the
enpl oynment contracts contain valid and bindi ng nutual agreenents
to arbitrate future disputes arising out of the enploynment
contracts. Further, we hold that the Research Center’s clains
presented for arbitration fall within the scope of this
arbitration clause. Finally, the circuit court did not err in
denying the contract defenses asserted by appellants in support
of their contention that the arbitration clause is unenforceabl e,
and we, therefore, affirmthe judgnent of the circuit court.

Factual Background

The Research Center is a wholly owned subsidiary of the
Nati onal Associ ation of Honme Builders of the United States of
Anerica (NAHB). Appellants were each | ong-term enpl oyees of the

Research Center, working as corporate officers and
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adm ni strators.* Prior to 2002, none of the appellants had
witten enpl oynment contracts.

In 2001, appellants requested witten contracts. In 2002,
the Research Center presented each appellant with an enpl oynent
contract, which, if signed, was to be backdated to January 1,
2002. These contracts were identical, with the exception of the
rate of conpensation and the description of position.?
Appel I ants signed their respective contracts w thout varying or
negoti ating the ternmns.

The Contract contained the following arbitration clause:

12. Arbitration. The parties agree
that they will use their best efforts to
am cably resolve any dispute arising out of
or relating to this Agreenent. Any
controversy, claimor dispute that cannot be
so resol ved shall be settled by final binding
arbitration in accordance with the rul es of
the Anerican Arbitration Association and
j udgnment upon the award rendered by the
arbitrator or arbitrators nmay be entered in
any court having jurisdiction thereof. Any
such arbitration shall be conducted in the
State of Maryland, or such other place as may
be nmutual |y agreed upon by the parti es.
Wthin fifteen (15) days after the

' M. Nowak was hired on or about May 5, 1986, and was
eventually pronoted to Vice President of Contract Research and
Division Director of the Policy and Technol ogy Anal ysis D vision.
M. Dacqui sto was hired on or about Novenber 13, 1984, and was
eventually pronoted to Vice President of Technol ogy Research.

M. Zarker was hired on or about Novenber 8, 1982, and was
eventually pronoted to Vice President of Marketing.

> Because the contracts are identical with regard to al
operative issues in this case, we shall refer to all three of
appel l ant’ s enpl oynent agreenents as “the Contract.”
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commencenent of the arbitration, each party
shall select one person to act as arbitrator,
and the two arbitrators so sel ected shal
select a third arbitrator within ten (10)
days of their appointnent. Each party shal
bear its own costs and expenses and an equal
share of the arbitrator’s expenses and the
adm ni strative fees of arbitration.

Ef fectively, this clause required binding arbitration for
al | disagreenents arising out of or relating to the Contract of
enpl oynment. Al though the Contract prohibited conpeting with the
Research Center while appellants were enpl oyed by the conpany,
there was no such non-conpete provision effective upon the
term nation of appellants’ enploynent.

VWiile NAHB is a nonprofit trade association, the Research
Center is a for-profit entity. 1In early 2001, NAHB becane
concerned about the financial consequences resulting fromthe
Research Center’s rising profits. After seeking advice from
attorneys and i ndependent consultants, the Research Center
decided to enter into a licensing/royalty agreenent w th NAHB
providing for paynment by the Research Center of a five percent
licensing fee for use of, anong other things, NAHB s nanme and
| ogo. Appellants disapproved of the concept of a |licensing/
royal ty agreenment between the conpani es.

While still enployed by the Research Center, appellants,
along with Liza Bow es, then-President of the Research Center,

formed their own conpany, The Newport Partners, L.L.C (Newport

Partners). Appellee alleges that appellants planned to divert
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Research Center business to Newport Partners. According to
appel | ee, appellants conspired with Ms. Bow es, whereby M.
Bow es would termnate themin a fashion entitling themto
severance paynents, pursuant to a clause in the Contract which
provi des:

5. Terms and Termination

B. This agreenent and the Enpl oyee’s

enpl oynent may be term nated by [ The Research

Center ] at its discretion at any tine,

provi ded that in such case, Enployee shall be

paid a |unp-sum severance paynent equal to

the Enpl oyee’s currently weekly base salary

multiplied by two (2) weeks for every year,

or fraction thereof, that the Enpl oyee has

been enpl oyed by the Conpany up to a nmaxi num

of fifty two (52) weeks. In addition, [The

Research Center ] shall pay the Enpl oyee for

any unused vacation days and shall make such

contribution on the Enployee’s benefit as are

required under the retirenent plans.
On Septenber 9, 2002, Ms. Bowl es term nated appel |l ants’
enpl oynent relationship, wthout cause, and issued severance
paynents in accordance with the above provision in the Contract.?

According to appel |l ee, on Septenber 11, 2002, upon

di scovering appellants’ schene, a special neeting of the Research
Center Board of Directors was convened, at which the Directors
voted to rescind the termnation of appellants. The Research
Center then sent letters to appellants informng themthat they

had been inproperly term nated, that such term nation was

S M. Nowak received severance of $80, 906.40; M. Zarker
recei ved $98, 180. 00; and M. Dacqui sto received $89, 697. 60.
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rescinded and, as a result, that they were still enployed by the
Research Center. Appellants were directed to return to work and
ordered to repay the severance they had each received, or risk
being term nated for cause. Appellants were not consulted prior
to the decision to rescind their term nation

On Cctober 21, 2002, when appellants had not returned to
work or repaid their severance, the Research Center term nated
t he enpl oynent of each of the appellants “for cause.” The
Research Center rested its authority to make this decision on the
terms of the Contract.

On or about Novenber 18, 2002, the Research Center conmenced
bi nding arbitration proceedi ngs agai nst each appel |l ant before the
American Arbitration Association (AAA), attenpting to enforce
paragraph 12 of the Contract. The Research Center sought
$300, 000 i n danmages from each appellant, asserting a claimwth
counts that contained the foll ow ng headings: (1) civil
conspiracy, for msleading the Board of Directors, obtaining
wrongful term nation, and therefore wongful severance, and
engagi ng in conduct to fund a conpeting conpany in contravention
of appellants’ fiduciary duties to the Research Center; (2)
breach of contract, for failing to conply with the provisions of
the Contract; (3) breach of fiduciary duty of loyalty, for
engagi ng in conspiracy and diverting business to another conpany

whi | e enpl oyed by the Research Center; and (4) unjust enrichment/



guantum neruit, for wongfully obtaining severance and failing to
repay it. Appellants sought to have the three arbitrations
consol i dated, but the Research Center rejected their proposal.*
On Decenber 16, 2002, appellants filed a petition in circuit
court, seeking to stay the arbitration proceedings, along with a
Request for Production of Docunents and Interrogatories.
Appel | ants contended that appellee’s clains were not subject to
arbitration and argued that: (1) followi ng their Septenber 9,
2002 term nation, the Contract no | onger existed; (2) even if the
Contract still existed, the clains asserted by the Research
Center were outside the scope of the arbitration clause; (3) the
Research Center acted illegally and wi thout good faith; (4) the
arbitration clause is a contract of adhesion and is
unconsci onabl e; (5) the arbitration clause fails to conply with
Maryl and Code (1974, 2002 Repl. Vol), § 3-206 of the Courts and

Judi cial Proceedings Article; (6) the arbitration clause fails to

* The parties disagree over the history of their efforts to
consolidate these arbitrations. Appellants claimthe Research
Center argued for three separate hearings, requiring nine
arbitrators, despite the fact that each arbitration dealt with
the sane operative facts. The Research Center contends this is a
m sstatenment of its position and that it, in fact, offered to
consolidate the arbitrations early on in an effort to resolve
this dispute. The Research Center contends that appellants
rejected its consolidation proposal, stating they would only
agree to arbitrate if the arbitration proceeded in front of one
arbitrator, rather than three arbitrators, as required in the
Contract. The Research Center rejected this proposal. The AAA
rules do not permt consolidating cases unless the parties
consent.
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carry out its purpose, nanely to be nore efficient and |ess
expensi ve than court proceedings; (7) the arbitration clause
should fail for want of consideration; and (8) the purpose of the
arbitration proceedings was to harass and interfere with the

I i vel i hoods of appell ants.

In response to appellants’ petition, the Research Center
filed a notion to dismss and filed its own petition to conpel
arbitration. |In addition, the Research Center asked the circuit
court to deny appellant’s discovery requests, arguing that the
di scovery was i nappropriate. Appellants clained that discovery
was necessary to determ ne issues of enforceability and validity
of the arbitration clause. Appellants thereafter filed a notion
to dism ss the Research Center’s notion to conpel arbitration.

On the day the Research Center’s discovery was due,
appellants filed a notion for sanctions, based on the Research
Center’s alleged failure to provide discovery responses. The
Research Center opposed appellants’ notion for sanctions.

On May 9, 2003, a hearing was held on all open notions.®

On June 12, 2003, the court issued an opinion and order denying

®> The open notions were appellants’ petition to stay
arbitration, the Research Center’s petition to conpel
arbitration, appellants’ notion for sanctions for failure to
answer di scovery, the Research Center’s notion to dismss
appel lants’ petition to stay arbitration proceedi ngs, and
appellants’ notion to dism ss appellee’ s counter petition to
conpel arbitration proceedings. The parties resolved an issue
related to appellants’ notion for a tenporary stay of
proceedi ngs.
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appel lants’ petition to stay arbitration proceedi ngs, noting that
the term nation of an enpl oynent contract does not necessarily
termnate a provision for arbitration. The court rejected
appel l ants’ argunents that the arbitration agreenent did not
exi st and/or could not be enforced and ordered the parties to
submt to binding arbitration. |In effect, the order granted the
Research Center’s notion to conpel arbitration and di sposed of
the notions to dismss.

Thereafter, appellants argued in a notion to alter or anend
judgnent that the court’s order was defective and that the court
shoul d have granted an evidentiary hearing and permtted
di scovery to conply with due process requirenents. This notion
was denied on July 14, 2003.

On July 16, 2003, appellants appealed to this Court.

Contentions of the Parties

On appeal , appell ants nmake several argunents, which we shall
par aphrase and condense. First, appellants contend that the
circuit court erred in finding that an agreenent to arbitrate
exi sted and, specifically, that it applied to conduct that
occurred after the purported term nation of appellants’
enpl oynent. Second, the court erred in concluding that
appellee’s clains are wwthin the scope of the arbitration clause
in the Contract. Finally, the court erred in not fully

addressing the validity of defenses and in failing to find that
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the arbitration clause is unenforceable, as a matter of |aw,
because the Contract is one of adhesion and is unconscionabl e,

ei ther because the expense of arbitration is prohibitive or the
consideration for the arbitration clause is inadequate.
Appel l ants contend that, in order to resolve the above issues,
the circuit court should have permtted discovery and conducted a
trial, and it erred in failing to do so.

I n response, the Research Center contends that there are
only two issues which this Court nust address on appeal. First,
whet her the circuit court erred in ruling that the parties had
entered into a valid and enforceable arbitration agreenent, and
second, whether the circuit court erred in ruling that the clains
asserted by the Research Center fell within the scope of the
arbitration cl ause.

Discussion
1. Is There An Agreement to Arbitrate
In Maryland, there is “a strong |l egislative policy in favor

of enforcing arbitration agreenents.” NRT Md-Atlantic, Inc. V.

| nnovative Properties, Inc., 144 M. App. 263, 278 (2002).

Neverthel ess, in determ ning whether a binding agreenent to
arbitrate exists, the courts will exam ne traditional contract
principles, because “a party cannot be required to submt any
dispute to arbitration that it has not agreed to submt.” Cheek

v. United Healthcare of the Md-Atlantic, Inc., 378 Ml. 139, 147
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(2003) (quoting Curtis G Terman Co. v. Buck, 340 Md. 569, 579

(1995)). Thus, when considering whether to stay or conpel
arbitration, the sole question before the court nust be whet her

an agreenent to arbitrate exists. Holnes v. Coverall North

Anerica, Inc., 336 Ml. 534, 545 (1994)(citing CGCowm Ol v. G en,

320 Md. 546, 578 (1990)).

It is well-settled in Maryland that “an arbitration clause
is a severable contract which is enforceabl e i ndependently from
the contract as a whole.” Holnes, 336 Mi. at 545. Moreover, the
validity of an arbitration agreenent is considered separately
fromany dispute over the nerits of the contract itself. 1d.
Questions on the nerits are for the arbitrator to decide. I1d.

See also Regina v. Envirnech, 80 Mil. App. 662, 674 (1989) (claim

regarding the validity of a subcontract is for the arbitrator to

decide); Security Construction Co. v. Miietta, 25 Ml. App. 303,
307 (1975)(argunents regarding fraud in the inducenent of the
contract are for the arbitrator’s consideration).

In a recent case, the Court of Appeals reiterated the very
narrow role of the courts in determ ning questions of
arbitrability. Cheek, 378 Md. at 154. In Cheek, the Court was
asked to determ ne whether consideration existed to support the
agreenent to arbitrate contained in Cheek’s enploynent contract.
Id. In declining to delve into the nerits of the underlying

controversy, the Court reiterated that its sole purpose was to
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determ ne whether a valid arbitration agreenent existed. [|d. at
155. Once the court finds that a “nutual exchange of prom ses to
arbitrate” exists, “its inquiry ceases, as the agreenent to
arbitrate has been established as a valid and enforceabl e
contract.” 1d. at 153-54 (quoting Hol nmes, 336 Mi. at 544).

In the instant case, it is clear that a nutually agreed upon
arbitration provision existed in the Contract. Appellants do not
argue that a novation occurred or that there were any express
nodi fications to this original agreenent. Rather, appellants
argue that the arbitration agreenent in the Contract upon which
the Research Center relies was no | onger valid once they were
term nated as enpl oyees on Septenber 9, 2002. As explained in
Hol nes, this argunent clearly goes to the nerits of the contract
as a whole and is a question for the arbitrator to decide.
Appel l ants can raise this claimduring arbitration, but as the
circuit court noted, the Suprene Court has stated that it wll
presune “as a matter of contract interpretation that the parties
did not intend a pivotal dispute resolution provision to
termnate for all purposes upon the expiration of the agreenent.”

Litton Financial Printing Division v. NLRB, 501 U. S. 190, 208

(1991).
2. Scope of the Arbitration Provision
Appel I ants contend that the Research Center’s clains are

out si de the scope of the arbitration provision. Specifically,
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appel l ants argue that civil conspiracy, breach of contract,
breach of fiduciary duty of loyalty, and unjust enrichment/
guantum neruit clainms constitute independent torts or conduct and
are not related to appellants’ enploynment contract with the
Research Center. Because the arbitration provision nmandates that
only issues relating to or arising out of the Contract are
arbitrable, appellants claimthat the circuit court erred in
finding that the Research Center’s clains fell within the scope
of the arbitration provision.

In addition to finding a binding arbitration agreenent, a
court nust decide whether the clains at issue fall within the

scope of that agreenent. The Redenptorists v. Coulthard

Services, Inc., 145 Md. App. 116, 135 (2002).

In determ ning the scope of an
arbitration provision, a court must consider
two conpeting ainms. A court mnust resolve any
doubts concerning the scope of arbitrable
i ssues in favor of arbitration, reflecting a
strong public policy in favor of arbitration.
I n doi ng so, however, the contract nature of
arbitration nust be respected, so as not to
require a party to submt a dispute to
arbitration that it has not agreed to
arbitrate

Id. at 150-51.

In NRT Md-Atlantic, Inc. v. lInnovative Properties, Inc.,

144 Md. App. 263 (2002), this Court had occasion to discuss the
i ssue of scope related to an arbitration cl ause:

In determ ning the scope of an
arbitration clause, the court nust find
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"reliable evidence fromthe | anguage actually
enpl oyed in the contract that the parties

i ntended the disputed issue to be the subject
of arbitration, the intent of the parties
being the controlling factor.” Joseph F
Trionfo & Sons v. Ernest B. LaRosa & Sons,
Inc., [38 Md. 598, 605-06 (1978)].

When the | anguage of an arbitration
clause is plain and the issue in dispute
clearly falls within its scope, the court
must conpel arbitration. Gold Coast Mall,
Inc. v. Larmar Corp., [298 Md. 96, 104
(1983)]; Bel Pre Med. Ctr. v. Frederick
Contractors, Inc., [21 Md. App. 307, 321
(1974)]. Conversely, if there is an
arbitration agreenent but the issue in
dispute plainly falls outside its scope, the
court nust deny a notion to conpe

arbitration. Gold Coast Mall, Inc. v. Larnmar
Corp., supra, 298 Mi. at 104; Contract
Constr., Inc. v. Power Tech. Ctr. Ltd.

Prtnrshp., 100 Md. App. 173, 178 (1994).

When the parties have agreed to arbitrate,
but the scope of the arbitration clause is
anbi guous, so it is not evident whether their
di spute is subject to arbitration, the
arbitrator, not the court, nust resolve the
anbi guity:

[ T]he legislative policy in favor of the
enforcenent of agreenents to arbitrate
dictates that the question should be left to
t he decision of the arbitrator. \Wether the
party seeking arbitration is right or wong
is a question of contract application and
interpretation for the arbitrator, not the
court, ... and the court should not deprive
the party seeking arbitration of the
arbitrator's skilled judgnent by attenpting
to resolve the anbiguity.

Bel Pre Med. Cr. v. Frederick Contractors,
Inc., supra, 21 Ml. App. at 321-22(citations

omtted). See also Gold Coast Mall, Inc. v.
Larmar Corp., supra, 298 Mi. at 107; Contract
Constr., Inc. v. Power Tech. Cr. Ltd.

Prtnrshp., supra, 100 Md. App. at 178.
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Id. at 280-81.

In the instant case, the arbitration clause in the Contract
provides that “[t]he parties agree that they will use their best
efforts to am cably resolve any dispute arising out of or
relating to this Agreenent. Any controversy, claimor dispute
that cannot be so resolved shall be settled by final binding
arbitration in accordance with the rules of the Anmerican
Arbitration Association . . . .” This clause is clearly broader
and nore enconpassing than the clause at issue in The

Redenptori sts, 145 Md. App. at 151 (providing only for

arbitration of disputes relating to the “cause for term nation”),

or in NRT Md-Atlantic, 144 Ml. App. at 281 (providing for

arbitration of contractual disputes). The wording in the
Contract unanbi guously provides that all disputes arising out of
or related to the Contract should be submtted to binding
arbitration

Appel | ants concede that there is no anbiguity in this
wording, and that all matters related to the Contract are
arbitrable. Neverthel ess, appellants argue that the Research
Center’s arbitration clains are for separate torts or conduct not
relating to the Contract and are thus outside the scope of the
agreed upon arbitrabl e topics.

Regarding the issue of scope, this Court has stated that

“Iwjhether a claimfalls within the scope of an arbitration
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agreenent turns on the factual allegations enconpassed in the .
conplaint . . . rather than the | egal causes of action asserted

therein.” The Redenptorists, 145 Md. App. at 151. The cl ains

rai sed by the Research Center are clearly related to appellants’
enpl oyment with the Research Center and arise out of the
Contract: the conspiracy allegations are based on appellants’
all egedly m sl eading the Board of Directors and for obtaining
wrongful term nation and severance in accordance with provisions
in the Contract; the breach of contract and breach of fiduciary
duty clainms are based specifically on portions of the Contract;
and the unjust enrichnent/quantum neruit claimarises from
appel l ants’ al | egedly obtaining wongful severance, in accordance
with the Contract, and failing to repay it. The factual
all egations here are clearly within the scope of the arbitration
clause in the Contract.

Interestingly, the only clains before us are the Research
Center’s demand for arbitration, appellants petition to stay such
arbitration, and the Research Center’s responsive notion to

conpel arbitration. Unlike in NRT_ Md-Atlantic and The

Redenptorists, there is no suit pending on the nerits of the

clains. Thus, this is not a case where one party files suit, the
adverse party responds seeking arbitration, and the court nust
determ ne whet her there are clains pending which arguably shoul d

be stayed because they raise matters beyond the scope of the
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arbitration clause. Rather than asserting clains, appellants
rai se defenses which they contend nust be decided by the court.
To the extent addressable, the circuit court considered these
def enses, which we shall discuss below, and found that the
Research Center’'s clains fell within the scope of the arbitration
agreenent. The circuit court’s decision was correct.
3. Appellants’ Contract Defenses

Finally, appellants contend that the Contract was one of
adhesion and that it was unconsci onable due to the expense of
arbitration and want of consideration.?®

To the extent these defenses relate to the Contract as a
whol e, as expl ained earlier, they are proper issues for the
arbitrator to decide. Holnes, 336 Ml. at 545. Wth regard to
the issue of |lack of consideration related solely to the

arbitration clause itself, there was consi derati on because of the

6 Appellants also claimthat the Contract does not conport
with M. Code (1974, 2002 Repl. Vol), 8§ 3-206(b) of the Courts &
Judi ci al Proceedings Article, which provides that the Arbitration
Act “does not apply to an arbitration agreenent between enpl oyers
and enpl oyees or between their respective representatives unless
it is expressly provided in the agreenent that this subtitle
shall apply.” This argunment is without nmerit, however, as it is
wel | -established that § 3-206(b) applies only in the context of
col | ective bargaining agreenents. WIson v. McGow, Pridgeon &
Co., P.A, 298 Ml. 66, 78-79 (1983)(“the legislative history of 8§
3-206(b) reflects that the primry purpose of that Maryl and
variation fromthe Uniform Arbitration Act was to excl ude
arbitration agreenments in collective bargaining contracts from
the Act. . . .We hold that § 3-206(b) of the Courts Article does
not apply to an agreenent to arbitrate included in an enpl oynent
contract between an enployer and a single enployee.).
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mut ual agreenment of the parties. See Cheek, 378 Ml. at 153 (“the
nmut ual prom ses to arbitrate act as an i ndependently enforceabl e
contract.”)(internal quotations onmtted).’

Wth regard to appellants’ argunents of adhesion and
unconscionability due to expense, to the extent they are directed
specifically at the arbitration provision, appellants failed to
provi de any support for these assertions. Moreover, there is
not hi ng di stingui shabl e about the arbitration provision as
conpared to the contract as a whole. Assum ng discovery is
avai |l abl e when an i ssue has been properly raised that goes to the
exi stence of an arbitration clause specifically, the discovery
has to relate to that purpose. The discovery requested by
appellants goes to the nerits of this case, was not directed at
the validity of the arbitration provision specifically, and was,

t herefore, properly denied.

Finally, with regard to appellants’ allegation that the
arbitration provision was unconsci onabl e because of excessive
costs, appellants fail to cite any relevant case | aw i n support

of their argunent. The cases they do cite involve unusual fee

" The Court of Appeals held that the arbitrati on agreenent
in Cheek was unenforceable for want of consideration because the
enpl oyer reserved the right to, within its sole discretion
alter, anmend, nodify, or revoke the arbitration agreenent at any
time without notice. Cheek, 378 MI. at 149. Therefore, the
court held that reservation of this right created “no rea
prom se, and therefore, insufficient consideration to support an
enforceabl e agreenent to arbitrate.” [d.
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and expense provisions and deal w th whether such arrangenents
interfere with the right to an adequate renedy. See, e.q.,

Etokie v. Carmax Auto Superstores, Inc., 133 F. Supp.2d 390 (D. M.

2000); Glnmer v. Interstate/Johnson Lane Corp., 500 U. S. 20, 28

(1991). Moreover, as the Research Center notes, appellants’
conplaints are quite ironic, as one of the purposes of
arbitration is to alleviate the costs of discovery and appell ants
request discovery while conplaining about the costs of
arbitration. The arbitration provision in the Contract provides
for fee splitting, whereby each party bears its own costs and
there is nothing unusual in this provision. Appellants’ defenses
were properly considered and denied by the circuit court.

JUDGMENT AFFIRMED.
COSTS TO BE PAID BY APPELLANT.
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